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KISI    PRIBTK 

COURT  OF  COMMON  PLEAS. 


Sittings  at  Westminster  in  Easter  Term,  1839. 

BEFORE   BCH.   JT7STICE   BOSJLNqUET. 


WOODING  V.  OXLEY.— p.  1. 

Proof  of  tnnojanoe  and  diftorlmiioe  by  a  peraon  present  at  a  meeting,  each  ac  crjring  «  hear, 
iMar,"  and  putting  questiona  to  a  apMker,  and  making  obaervations  on  his  statements,  will 
not  justify  the  chainnan  of  the  meeting  in  giving  sudh  person  in  charge  to  the  police;  but, 
to  justify  such  a  course  of  proceeding,  it  must  be  shown  that  what  was  done  amounted  to  a 
bnach  of  the  peace.  » 

Trespass  for  assaulting  the  plaintiff,  and  causing  him  to  be  imprisoned 
without  reasonable  or  probable  cause,  and  to  find  bail  to  answer  a  false 
and  unfounded  charge. 

Pleas — ^first,  Not  guilty;  and  second,  that  the  defendant  was  law- 
fully  possessed  of  and  was  in  a  certain  room,  or  apartment,  situate  in 
Mare  Street,  Hackney,  and  being  so  possessed,  and  being  in  the  said 
room,  the  plaintiff  shortly  before  the  time  when,  &c.^  entered  and  came 
into  the  said  room  or  apartment,  and  then  made  a  great  noise,  disturb- 
ance,  and  affray,  and  abused,  insulted,  and  ill-treated  the  defendant 
and  others,  his  friends,  then  also  lawfully  being  in  the  said  room,  or 
apartment;  and  the  plaintiff  then  greatly  disturbed  and  disquieted 
them  in  the  peaceable  and  quiet  possession  of  the  said  room,  &c.,  in 
breach  of  the  peace,  &c.;  whereupon  the  defendant  then  requested  him 
to  cease  hid  said  noise  and  disturbance,  and  depart  from  the  said  room, 
&c.,  which  he  wholly  refused  to  do,  but  continued  there  making  the 
disturbance,  &c.,  whereupon  the  defendant,  in  defence  of  the  said  law- 
ful possession,  &c.,  and  to  restore  good  order  and  tranquillity,  gave  the 
plaintiff  in  charge  to  one  John  Gulliver,  a  constable,  for  the  said  refusal 
to  depart  and  ybr  the  said  breach  of  the  peace,  and  required  the  said  J. 
G.  to  remove  him  from  the  room  and  take  him  into  custody,  to  be  dealt 
^ith  according  to  law.    It  then  averred  that  the  said  J.  G.  took  the 
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plaintiff  to  the  station-house,  and  becditee  il  was  late  at  night  and  an 
unreasonable  hour  to  convey  him  t)e*fttre  a  justice,  the  constable  neces- 
saiily  detained  him  till  he  found  b8fflr.tb  answer  the  said  charge,  and  the 
defendant  afterwards  appeared" 'J^^'fore  one  William  Grove,  Esq.,  a  jus- 
tice, and  charged  the  plaintiffi^Mth'the  breach  of  the  peace,  and  disturb- 
ance aforesaid. — Replicatioylj^de'  injuriS. 

It  appeared  that  the  .T^ihliff,  who  was  a  master  carpenter,  on  the 
evening  of  the  2d  of  April,  had  been  attending  a  meeting  of  a  benefit 
society,  which  he  left 'ebout  nine  o'clock,  and  went  to  a  meeting  of  a 
temperance  soci^ty^'nlr 'which  the  defendant  wsus  chairman.  About  two 
hundred  perso/iaL^jrelre  present.^  There  Avas^coritra^ictory  evidence  as  to 
what  part  tlj^^  pUlritiff  took  in  the  proceedings.  According  to  the  testi- 
mony of.  iiik'*<Avn  witnesses,  Vhen  a  man,  who  was  addressing  the 
meeting/saSd*  that  if  a  person  drank  water,  his  nerves  would  be  as  hard 
as  iron', 'and  he  would  be  as  strong  as  an  elephant,  the  plaintiff  merely 
said,  "Yes,  as  a  dead  elephant,**  which  created  some  laughter,  and 
also  made  other  observations,  which  had  had  the  effect  of  interrupting 
the  speaker,  and  diverting  the  attention  of  the  meeting  from  his  speech. 
These  witnesses  (who  were,  like  the  plaintiff,  members  of  the  benefit 
society,  and  came  from  it)  stated,  that  the  meeting  was  a  public  meet- 
ing, and  that  notice  had  been  given  of  it  by  the  circulation  of  handbills; 
and  they  denied  that  the  plaintiff  assaulted  any  one,  or  created  any 
disturbance,  or  committed  any  breach  of  the  peace.  One  of  them  said 
there  was  no  noise  but  the  questions  and  answers,  and  any  unpleasant- 
ness that  arose  was  attributable  to  the  intemperance  of  Mr.  Oxley,  in 
leavuig  the  chair,  and  going  to  the  plaintiff,  and  saying  that  no  person 
should  put  a  question.  One  of  the  questions  was,  "  What  is  to  be  done 
with  the  barley  .>"  and  the  answer  returned,  "  Give  it  to  the  pigs ;  they 
fatten  pigs  with  it  in  America."  On  the  cross-examination  of  this  wit- 
ness, he  was  asked  by  Bompas,  Serjeant,  for  the  defendant,  "Were  you 
not  at  the  temperance  society  a  week  before ;  and  was  there  not  then  a 
disturbance  ?" 

Storks,  Serjt.,  for  the  plaintiff,  objected  to  the  question,  as  the  plain- 
tiff was  not  shown  to  have  been  there  at  the  time. 

Bompas,  Serjt. — It  goes  to  the  damages.  I  mean  to  contend  that  a 
number  of  persons  went  together  from  the  benefit  society  to  disturb  the 
temperance  meeting,  and  I  think  it  important  to  show,  that  the  witness 
had  been  there  a  week  before  when  there  was  a  disturbance. 

BosANQUET,  J.-^My  opinion  is,  that  it  is  not  evidence.  1  will  take  a 
note  of  it,  if  you  please.  I  think  you  must  show  that  the  plaintiff  was 
there. 

A  policeman  stated,  that  he  was  fetched  by  Mr.  Hunt,  the  secretary 
of  the  society,  and  that  there  was  no  disturbance  when  he  got  to  the 
room ;  that  the  defendant  met  him  in  the  yard,  and  asked  why  he  was 
not  there  sooner  ?  he  replied,  that  he  came  as  soon  as  he  was  sent  for ; 
that  the  defendant  desired  him  to  follow  him  into  the  room,  which  he 
did ;  that,  when  they  got  into  the  middle,  the  defendant  pointed  out  the 
plaintiff  and  another  person,  and  said,  "These  two  gentlemen  have  been 
creating  a  disturbance  the  whole  of  the  evening,  and  I  give  them  in 
charge  ;'*  that  he  replied,  "  I  have  not  heard  or  seen  any  thing  which 
would  justify  me  in  taking  them  ;*'  that  the  defendant  said,  "  I  insist  on 
your  taking  them  in  custody;"  that,  after  some  further  conversation, 
the  defiiudaut  still  insisting  on  their  beuig  taken,  he  (the  witness)  asked 
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them  to  go  to  the  station,  and  they  consented ;  and  when  there,  the 
defendant  gave  charge  of  them,  and  signed  the  sheet  containing  the 
charge,  which  was  "  making  a  disturbance  at  the  temperance  meeting 
room.  Mare  Street,  Hackney."  The  witness  further  stated,  that  the 
case  was  heard  by  Mr.  Grove,  the  magistrate  at  Worship  Street,  on  the 
following  day,  and  was  dismissed  by  him. 

The  witnesses  on  the  part  of  the  defendant  stated,  that  the  meeting 
was  not  a  pubUc  meeting,  but  only  a  meeting  of  the  members  and 
friends ;  that  the  plaintiflf  and  another  person,  who  was  taken  into  cus- 
tody with  him,  when  a  person  was  speaking,  cried  out,  "  It's  a  lie ;" 
that  they  pushed  the  secretary  about  from  one  to  the  other  several 
times,  and  created  so  much  confusion  that  the  speakers  could  not  be 
heard. 

Bompasj  Serjt.,  for  the  purpose  of  proving  that  the  room  was  the 
defendant's,  proposed  to  ask  a  witness  who  it  was  that  took  it. 

BosANQUET,  J. — Is  it  not  admitted  on  the  pleadings?  The  replication 
of  de  injurii  admits  the  title. 

IV.  H,  Watson. — It  is  only  alleged  that  the  defendant  was  lawfully 
possessed,  and  de  injurifi  puts  that  in  issue.  There  is  no  seisin  in  fee 
alleged. 

The  witness  stated,  that  Mr.  Oxiey  had  possession  of  the  room,  as  the 
Temperance  Society  occupied  under  his  sanction. 

Siorksj  Serjt.,  for  the  plaintiff,  contended  that  the  conduct  of  the 
defendant  was  an  unwarrantable  interference  with  the  liberty  of  the 
subject,  and  a  serious  annoyance  and  inconvenience  to  the  plaintiff, 
which  entitled  him  to  damages.  If  it  was  not  a  public  meeting,  why 
were  hand-bills  circulated,  and  why  were  not  inquiries  made  at  the 
door  previous  to  admission  ?  The  object  of  the  meeting  was  evidently 
publicity,  and  the  aim  of  the  speakers  applause ;  and  the  defendant 
had  no  right  to  give  the  plaintiff  into  custody  because  he  differed  in 
opinion  with  the  speakers,  and  therefore  contradicted  some  of  their 
statements. 

Bompas,  Serjt.,  for  the  defendant. — The  defendant  was  chairman, 
and  what  motive  could  he  have  for  interfering,  if  there  was  no  disturb- 
ance ?  It  is  a  curious  fact,  that  so  many  of  the  benefit  society's  members 
should  have  gone  to  the  temperance  meeting.  They  do  not  affect  to 
say  that  they  were  friends  of  the  cause.  If  a  chairman  of  a  meeting 
sees  a  set  of  men  coming  from  a  public-house  to  disturb  the  meeting,  is 
he  not  justified  in  interfering  to  put  down  the  disturbance  ?  It  is  evi- 
dent, from  there  being  several  of  the  club  there,  that  there  was  an  inten- 
tion to  put  down  the  meeting.  It  appears,  that  the  expression,  "  it's  a 
lie,"  was  used,  and,  under  those  circumstances,  whether  the  plea  of  jus- 
tification is  proved  or  not,  you  will  say,  I  am  sure,  that  no  man  who 
uses  such  language,  ought  to  have  more  than  a  farthing  damages.  It 
appears,  also,  that  the  secretary  was  hustled  and  assaulted.  If  a  chair- 
man is  not  to  interfere  under  such  circumstances,  no  meeting  of  any 
society  could  be  conducted  at  all. 

BosAXQusT,  J.,  in  summing  up,  after  reading  the  words  of  the  special 
plea,  told  the  jury  that,  in  his  ophiion,  proof  of  annoyance  and  disturb- 
ance, such  as  crying  "  Ae«r,  Acer,"  and  putting  questions  to  the  speaker, 
and  making  observations  on  his  statements,  would  not  be  a  sufficient 
justification  of  the  defendant's  conduct ;  but,  in  order  to  find  a  verdict 
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for  the  defendant,  they  must  be  satisfied  that  what  was  done  by  the 
plaintiff  amounted  to  a  breach  of  the  peace. 

Verdict  for  the  plaintiff — Damages,  5/. 

Siorksj  Serjt.,  and  fF.  H,  Watson^  for  the  plaintiff. 

Bompasj  Serjt.,  R.  Ourney,  and  Henry y  for  the  defendant 


Sittings  in  London  after  Michaelmas  Term,  1837. — Q.  B.  (a). 
BEFORE  LORD  DENMAN,  C.  J. 


GREEN  V.  THE  LONDON  CEMETERY  COMPANY.— p.  6. 

A.,  himBelf  a  leaieholder  of  a  house,  entered  into  an  agreement  with  B.,  to  grant  him  an  under- 
lease of  the  house  for  twenty  years  and  a  fraction,  from  Midsummer,  1836.  B.  entered  into 
possession,  and  paid  rent  to  A.,  and  underlet  a  portion  of  the  house  to  C,  from  Michaelmas, 
1836,  and  received  from  C.  the  first  quarter's  rent,  due  at  Christmas,  1836.  On  the  Uth  of 
January,  1 837,  B.,  wishing  to  part  with  his  interest  before  the  execution  of  the  lease,  wrote  to 
A.,  requesting  him  to  insert  the  name  of  D.  instead  of  his.  D.,  a  few  days  after,  sent  to  A.  a 
written  consent  to  become  his  tenant,  on  the  same  terms  as  B.  had  agreed  to;  and,  in  conse- 
quence, the  lease  was,  on  the  15th  of  March,  1837,  granted  by  A.  to  D.,  instead  of  to  B.  D. 
Drought  an  action  for  use  and  occupation  against  C.,  to  whom  B.  had  underlet  a  part  of  the 
liouse,  and  claimed  the  quarter's  rent  due  at  Lady-day,  1837: — Held,  that  he  was  entitled  to 
recover. 

The  declaration  stated,  that  the  defendants  were  indebted  to  the 
plaintiflf  for  the  use  and  occupation  of  certain  apartments.  The  plea 
was  the  general  issue. 

The  action  was  brought  to  recover  the  sum  of  25l,y  being  a  quarter's 
rent  due  at  Lady-day,  1837,  from  the  defendants,  for  apartments  in  a 
house  No.  64,  in  CornhiU,  which  were  occupied  for  the  purposes  of  the 
Company.  <  The  case  was  tried  chiefly  upon  admissions,  from  which  it 
appeared  that  in  the  month  of  June,  1836,  a  person  named  Steed  entered 
into  a  written  agreement  with  a  person  named  Lyon,  who  was  the 
leaseholder  under  the  Merchant  Taylors'  Company,  of  the  house  No.  64 
Cornhill,  by  which  agreement  Lyon  agreed  to  let  the  house  to  Steed  for 
twenty  years  and  three-quarters,  wanting  six  days,  from  Midsummer, 
1836,  at  300/.  a  year,  and  Lyon  undertook  to  execute  a  lease  to  Steed 
according  to  the  terras  of  the  agreement.  Under  this  agreement  Steed 
entered  into  possession  and  paid  rent  to  Lyon,  and  underlet  a  part  of  the 
house  to  the  London  Cemetery  Company,  from  Michaelmas,  1836,  at 
the  rent  of  100/.  a  year,  and  received  the  first  quarter's  rent  due  at 
Christmas,  1836.  On  the  11th  of  January,  1837,  Steed,  being  desirous 
of  parting  with  liis  interest  in  the  premises  before  the  lease  was  executed 
to  him,  wrote  to  Lyon,  stating  that  he  had  succeeded  in  obtaining  a 
tenant  for  the  premises  in  his  stead.  The  letter  was  to  this  effect:  "The 
gentleman  is  Richard  Green,  Esq.,  the  ship-owner,  of  Blackwall,  whose 
name  you  will  be  pleased  to  cause  to  be  substituted  for  mine  in  the 
lease."  On  the  18th  of  January,  Mr.  Green  wrote  to  Mr.  Lyon,  and 
consented  to  become  tenant  to  him  of  the  house  on  the  same  terms  as 

(a)  Omitted  ante,  being  in  the  New  Tnal  Paper  undecided. 
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Mr.  Steed  had  agreed  to ;  and  in  consequence  of  this  arrangement,  the 
lease  which  was  intended  to  have  been  granted  to  Mr.  Steed,  was 
granted  by  Mr.  Lyon  to  Mr.  Green.  It  was  executed  on  the  15th  of 
March,  1837. 

Plait,  for  the  plaintiff,  contended,  in  his  opening,  that  the  plaintiff 
was  entitled  to  recover  the  quarterns  rent  from  the  defendants,  because 
they  took  imder  Steed,  and  were  therefore  estopped  from  disputing  his 
interest  in  the  reversion)  and  because  Green  acquired  that  interest  from 
Steed  before  the  rent  became  due  which  was  sought  to  be  recovered  in 
the  action. 

In  addition  to  the  facts  admitted  as  above,  Steed  was  called  as  a  wit- 
ness for  the  plaintiff,  and  stated  that  he  gave  the  Cemetery  Company 
notice  that  he  had  agreed  to  part  with  his  interest  to  Mr.  Green.  His 
evidence  on  the  subject  was  as  follows: — ^**I  gave  a  written  notice  some 
time  in  January,  1837, 1  think  to  the  clerk,  Mr.  Buxton,  in  the  back 
room  in  Cornhill,at  their  place  of  business;  I  cannot  say  whether  I  gave 
the  notice  before  or  after  I  wrote  the  letter  to  Lyon  about  Green;  I  gave 
it  while  the  negotiation  was  going  on  between  Lyon,  Green,  and  myself, 
and  before  the  transaction  was  complete;  I  might  have  given  the  notice 
to  the  managing  director ;  I  know  it  was  received,  because  it  was  com- 
mented upon  to  me  at  the  board  by  the  chairman  ;  I  think  this  was  in 
the  month  of  January;  it  was  when  I  applied  for  my  rent  up  to  Christ- 
mas; he  said,  *We  have  a  letter  of  yours;  how  are  we  to  know  whether 
you  are  the  landlord  or  not  ?  we  have  a  letter  stating  that  we  are  to 
consider  Mr.  Green  as  landlord ;'  they  objected  to  pay  the  Christmas 
rent,  and  did  not  pay  till  I  threatened  to  distrain  for  it.'' 

Ix)rd  Denman,  C.  J. — I  think  you  may  give  evidence  of  the  contents 
of  the  notice. 

Witness. — I  told  them  in  the  notice  that  I  had  negotiated  the  lettmg 
of  the  house  to  Mr.  Green.  On  his  cross-€xamination  by  Kelly ^  he 
said — ^*<I  think  the  notice  was  given  while  it  was  matter  of  negotiation, 
and  before  it  was  completed." 

Kelly, — ^*^  Have  you  not  since  given  notice  to  the  company  not  to 
pay  rent  to  Mr.  Green?" 

Piatt  objected. — The  witness  cannot  get  out  of  the  written  paper. 

Kelly. — ^That  is  assuming  the  whole  question.  The  other  side  rely 
on  a  notice ;  surely  I  am  at  liberty  to  show  that  it  was  countermanded. 

Piatt. — If  the  written  documents  before  your  lordship  operate  as  a 
surrender,  then  he  caimot  alter  it  by  any  thing  that  he  subsequently  did 
or  said. 

Lord  Denman,  C.  J. — I  think  it  may  possibly  be  material  It  is  but 
a  notice.     I  think  the  question  may  be  asked. 

Witness. — I  communicated  to  them  that  Mr.  Green  had  not  paid  me 
the  consideration  for  the  transfer,  but  I  never  told  them  not  to  pay  the 
rent  to  Mr.  Green,  nor  not  to  consider  themselves  as  Mr.  Green's  tenants. 

Kelly ^  for  the  defendants. — Several  questions  of  law  arise  in  this  case. 
It  is  said  the  defendants  are  estopped  from  denying  Steed's  title.  I  con- 
cur in  that  observation ;  but  the  question  is,  whether  Steed's  title  has 
been  vested  in  Green,  the  present  plaintiff?  I  apprehend  it  has  not. 
Steed  came  in  under  an  agreement  containing  words  of  present  demise. 
He  was  therefore  the  lessee  of  Lyon,  a  termor,  and  was  himself  a  termor 
under  Lyon,  and  entered  into  possession,  and  had  a  reversion  to  com- 
mence on  the  determination  of  the  defendant's  tenancy.     The  first 
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question  will  be,  was  there  any  surrender  by  Steed  to  Lyon  of  the  term 
or  any  part  of  it  ?  I  submit  that  there  was  not.  If  there  was,  then  will 
come  the  question  whether  he  could  surrender  that  which  he  had 
granted  to  the  defendant  ?  Steed  says  in  his  letter  that  he  has  obtained 
a  tenant — ^that  may  be  a  good  license  to  Lyon  to  grant  the  lease  to 
Green  ;  but  the  question  is,  whether  it  is  a  surrender  of  Steed's  interest? 
A  surrender  must  take  place  eo  instanti  and  cannot  commence  in  futuro. 
Now,  this  could  only  operate  when  the  lease  was  granted,  and  therefore 
was  not  any  surrender  at  all.  At  the  time  when  the  lease  was  granted 
nothing  was  done  by  Steed,  but  all  was  between  Lyon  and  the  present 
plaintiff.  It  appears  that  Steed  had  made  the  defendants  his  tenants, 
and  had  the  reversion  to  commence  on  the  determination  of  their 
tenancy — ^lie  had  no  present  interest  in  the  premises.  He  might,  by  a 
sxiiBcient  instrument,  have  surrendered  what  interest  he  had,  if  it  was  to 
operate  immediately.  There  is  a  further  difficulty  which  is  insuperable 
against  this  plaintiff's  recovering.  Supposing  Steed  did  surrender  at  the 
time,  the  only  effect  would  be  to  put  Lyon  in  the  same  situation  as 
Steed,  and  that  was  only  a  reversion — and  as  a  reversioner,  he  would 
be  entitled  to  the  rent,  but  a  lease  subsequently  granted  would  not  pass 
the  reversion. 

Lord  Denman,  C.  J.,  (to  Kelly.) — I  think  the  question  about  the  notice 
may  be  very  material  to  your  case;  otherwise  I  should  view  the  matter 
thus : — Lyon  grants  a  lease  to  commence  from  Christmas,  and  the  de- 
fendants become  tenants  to  the  plaintiff  as  the  person  to  whom  the  lease 
was  granted.  I  shall  direct  the  jury  to  find  for  the  plaintiff,  and  I  will 
give  you  leave  to  move  to  enter  a  nonsuit  or  to  have  a  special  case. 

Piatt, — I  do  not  understand  your  lordship  to  recommend  any  par- 
ticular course  ? 

Lord  Denman,  C.  J. — No ;  I  do  not  feel  much  doubt  about  it.  I  do 
not  know  what  the  effect  may  be. 

Piatt  then  called  the  clerk  of  the  company,  who  swore  that  he  had 
not  received  the  notice  spoken  of  by  Mr.  Steed,  nor  had  he  heard  any 
thing  of  it. 

Lord  Denman,  C.  J. — ^There  really  is  no  question  about  the  notice, 
unless  the  witness  is  perjured.  He  says  he  mentioned  it  to  the  board, 
and  the  chairman  commented  upon  his  letter.  [His  lordship  then  said 
to  the  jury] — In  my  opinion  the  plaintiff  is  entitled  to  recover.  I  think 
the  defendants  are  tenants  to  him.  You  will  therefore  find  yoiu*  verdict 
for  him,  and  Mr.  Kdly  will  bring  it  before  the  court. 

Verdict  for  the  plaintiff — Damages,  25/.,  subject,  &c. 

Piatt  and  James  for  the  plaintiff. 

Kelly  for  the  defendants. 


A  rule  nisi  was  granted  in  the  ensuing  term,  pursuant  to  the  leave 
given,  which  was  called  on  for  argument  in  Trinity  Term,  1839,  when, 
not  being  supported,  it  was  without  argmnent, 

Discharged. 
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CENTEAL  CRIMINAL  COURT. 


JANUARY  SESSION,  1889. 

BEFORE  MB.  JUSTICE  BOSANQUET,  MB.  JUSTICE  PATTESON,  AND  MB 

BABON  GUBNEY. 


REGINA  V.  HANNON.— p.  11. 

The  18th  section  of  the  stat.  11  Oeo.  4  &  1  Will.  4,  o.  66,  applies  to  plates  of  promissory 
notes  of  persons  carrying  on  the  business  of  bankers  in  the  province  of  Upper  Canada. 

The  first  count  of  the  indictment  stated,  that  the  prisoner,  on  the 
14th  September,  in  the  2d  year,  &c.,  at,  &c.,  feloniously,  knowingly,  and 
without  lawful  excuse,  had  in  his  custody  and  possession  a  certain 
copper  plate,  upon  which  was  engraved  a  part  of  a  certain  pro- 
missory note  for  the  payment  of  money,  purporting  to  be  a  part  of  a 
promissory  note  of  a  certain  company  of  persons  -carrying  on  the  busi- 
ness of  bankers  in  a  certain  cou^^try  under  the  dominion  of  Her  Majesty ; 
that  is  to  say,  in  the  province  of  Upper  Canada,  in  North  America, 
under  the  name  and  style  of  the  President,  Directors,  and  Company  of 
the  Bank  of  Upper  Canada,  the  said  company  of  persons  being  other 
than  the  Bank  of  England,  which  said  part  of  a  promissory  note  is  as 
follows : — 

TEN  TEN 

10  XN  XCTen 

Chartered  by  an  act  of  Parliament.  The  President,  Directors 
k  Co.  of  the  Bank  of  Upper  Canada,  promise  to  pay  ten  dollars  on 
demand  to  the  bearer  for  value  received. — Toronto  18 

Cashier  President 

X 
TEN  TEN 

against  the  statute,**  and  against  the  peace,  &c. 

The  second  and  third  counts  were  in  the  same  terms,  except  that  in 
the  former,  the  instrument  was  described  as  a  promissory  note  for  the 
payment  of  money  "q/*  a  certain  body  corporate  ;''  and  in  the  latter,  as 
a  promissory  note  for  the  payment  of  money  "  of  William  Proudfoot 
and  others.'' 

From  the  evidence,  it  appeared  that  the  prisoner  within  the  juris- 
diction of  the  court,  procured  a  copper  plate  to  be  engraved  with  the 
words  and  figures  set  out  in  the  indictment,  which  are  part  of  the  form 
of  the  promissory  notes  used  and  circulated  by  the  Bank  of  Upper 
Canada ;  that  the  plate  so  engraved  was  received  by  the  prisoner,  and 
taken  into  his  possession  under  circumstances  pregnant  with  suspicion ; 
that  it  was  obtained  by  him  for  a  fraudulent  purpose ;  that  W.  Proud- 
foot  was  the  president,  and  J.  G.  Bidout  the  cashier  of  the  Upper  Canada 
Bank,  the  notes  of  which  are  usually  signed  by  those  persons ;  and  that 
the  prisoner  had  endeavoured  to  obtain  from  another  engraver  a  fao- 
aimile  of  their  signatures,  which  he  had  cut  off  from  the  Toronto  note 
produced  by  him  to  the  first  engraver. 
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Prendergast,  for  the  prisoner,  contended,  that  the  offence  committed 
by  the  prisoner  was  not  within  the  true  intent  and  meaning  of  the  18th 
section  of  the  1  Will.  4,  c.  66,  upon  which  act  only,  he  submitted,  could 
the  indictment,  if  sustainable  at  all,  be  supported.  He  argued,  that 
that  section  does  not  extend  to  the  notes  of  companies  carrying  on 
business  within  Her  Majesty's  dominions  out  of  England,  although  the 
act  done  by  the  party  indicted  was  clearly  done  within  the  jurisdiction 
of  the  Central  Criminal  Court.  For  the  purpose  of  showing  that  it 
could  not  be  construed  to.  extend  to  all  notes  wherever  issued,  he  referred 
to  section  19  of  the  same  statute,  which  makes  express  provision  respect- 
ing the  possession  of  plates  engraved  with  notes,  or  parts  of  notes,  of 
persons  resident  in  places  not  within  her  Majesty's  dominions.  He  also 
adverted  to  section  3  and  section  30  for  the  purpose  of  showing  that  the 
general  words  of  the  former  were  deemed  by  the  legislature  insuflScient 
to  provide  for  the  forging  and  uttering  in  England  of  notes  made  or 
purporting  to  be  made  out  of  England,  since  it  was  found  necessary  to 
introduce  an  express  provision  for  that  purpose  in  the  latter. 

BosANQUET,  J.,  who  tried  the  case,  left  the  questions  of  fact  to  the 
jury,  who  found  the  prisoner  Guilty. 

Ilis  Lordship,  with. the  assent  of  Patteson,  J.,  and  Gurney,  B.,  who 
were  present,  respited  the  judgment,  in  order  to  take  the  opinion  of  all 
the  Judges  upon  the  objection  raised. 

Bodkin  and  Doane,  for  the  prosecution. 

Prendergast^  for  the  prisoner. 


Hilary  Term,  1839. 

BEFORE   LORD  DENMAN,  C.  J.;   TINDAL,  C.  J.;   LORD  ABINGER,  C.   B. ;   and 
eleyen  of  the  other  Judges. 

Prendbrgast,  in  support  of  the  objection.  This  is  not  a  question  on 
the  form  of  the  indictment ;  the  sole  question  is,  whether  the  offence 
which  the  prisoner  is  charged  with  is  an  offence  punishable  under  the 
statute  11  Geo.  4  &  1  Will.  4,  c.  66.  The  3d  section,  as  to  forging  and 
uttering,  mentions  East  India  Bonds  and  Bank  notes,  &c. ;  that  section 
appears  to  punish  the  forging  of  bills,  notes,  &c.,  without  saying  whether 
they  are  to  be  made  in  this  country  or  elsewhere.  In  the  16th  section 
it  is  made  an  offence  to  engrave,  &c.,  any  part  of  a  bank  note,  bank  bill 
of  exchange,  or  bank  post  bill,  without  the  authority  of  the  Governor 
and  Company  of  the  Bank  of  England.  In  the  17th  section  there  is  a 
provision  with  respect  to  the  making  of  paper  with  the  name  or  firm  of 
any  persons,  body  corporate,  or  bankers,  other  than  the  Bank  of  England. 
In  the  18th  section  provision  is  made  respecting  the  engraving  or  making 
of  bills  of  exchange  and  promissory  notes,  purporting  to  be  the  bills  or 
notes  of  any  person  or  persons^  body  corporate,  or  company,  carrying  on 
the  business  of  bankers  {other  than  and  except  the  Bank  of  England). 
That  is  the  particular  section  upon  which  the  prisoner  was  indicted  and 
has  been  convicted.  The  question  is,  whether  the  offence  charged  is  the 
offence  mentioned  in  this  section.  It  seems  to  punish  the  possession  of 
such  bills,  &c.,  generally,  without  saying  whether  they  are  to  be  made 
in  or  out  of  England,  in  the  same  way  as  the  3d  section  provides  for 
cases  of  forgery  and  uttering.  Then,  the  19th  section  refers  to  cases 
of  notes  of  foreign  princes  or  states.     Now,  the  fair  inference  seems  to 
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be  tK«t  the  words  of  the  18th  section  must  be  limited  to  notes,  &c.) 
made  in  England ;  otherwise,  if  it  were  general,  it  would  not  have  been 
necessary  to  introduce  the  19th  section  at  all.  But  the  30th  section  is 
more  material ;  for  it  provides  for  the  uttering  in  England  of  documents 
forged  abroad,  and  uses  the  words,  "  in  whatever  place  or  country  out 
of  England^  whether  under  the  dominion  of  his  Majesty  or  not,  such 
writing  or  matter  may  purport  to  be  made,  or  may  have  been  made." 
It  is  quite  clear,  therefore,  that  the  legislature  has  given  its  own  meaning 
to  its  own  act,  and  intended  to  confine  the  words  of  the  3d  section  to 
instruments  made  and  payable  in  England ;  and  yet  the  words  are  quite 
as  general  in  the  3d  as  they  are  in  the  18th.  The  30th  section  is  intro* 
duced  for  the  purpose  of  putting  a  construction  on  the  3d,  which  it 
would  not  be  necessary  to  put  if  the  words  of  that  section  had  extended 
to  instruments  made  and  payable  out  of  England :  and  that  is  consistent 
with  the  construction  of  all  acts  of  parliament.  It  is  generally  consi- 
dered that  general  words  apply  to  England  only. 

Alderson,  B. — May  it  not  have  been  that  the  30th  section  was  in- 
troduced to  prevent  the  3d  from  being  affected  by  the  argument  to  be 
derived  from  the  separation  of  the  two  classes  of  offences  in  the  18th 
and  19th  sections  ? 

Lord  Abinger,  C.  B. — The  29th  section  limits  the  act  to  England, 
excluding  Scotland  and  Ireland ;  and  the  30th  might  be  intended  to  get 
rid  of  any  difficulty  that  might  arise  from  the  limitation,  so  far  as  the 
offence  was  concerned. 

PrendergasL — It  seems  to  me  that  the  legislature  dealt  with  a  par- 
ticular matter  as  they  found  it  out,  like  the  Athenian  gladiators,  who 
found  a  guard  for  every  part  of  the  body  which  had  been  struck. 

Lord  Denman,  C.  J. — As  soon  as  it  was  struck,  they  invented  a 
guard  for  it. 

Prendergast. — The  stamp  acts  would  not  be  held  to  apply  to  places 
out  of  England.  The  rule  of  law  is,  that  no  statute  shall  extend  to  the 
colonies,  unless  they  are  expressly  mentioned  in  it. 

Lord  Denman,  C.  J. — Yes — not  to  give  jurisdiction.  But  there  is 
ho  reason  why  there  should  not  be  a  general  description  of  instruments 
in  circulation  there  as  well  as  in  England. 

Lord  Abinger,  C.  B. — Has  it  ever  been  doubted  that  the  general 
words  of  former  forgery  acts  included  foreign  notes  forged  or  uttered  in 
England  ? 

Prendergast, — The  statute  2  Geo.  2,  c.  25,  is  general  in  its  terms. 
And  nearly  fifty  years  after  that,  comes  the  43  Geo.  3,  c.  139,  which 
was  passed  expressly  for  the  prevention  of  the  forgery,  &c.,  of  foreign 
notes. 

Lord  Abixger,  C.  B. — I  will  tell  you  how  that  arose.  There  had 
been,  during  the  French  war,  some  manufactories  in  England  for  the 
purpose  of  forging  assignats ;  and  it  was  a  prevalent  opinion  that  this 
was  an  offence  not  punishable,  and,  in  consequence,  that  act  was  passed, 
the  intention  being,  not  to  protect  English,  but  foreign  states. 

Bosanquet,  J. — You  see  in  that  statute  n«  provision  is  made  for 
places  not  in  England,  but  within  the  King's  dominions.  It  cannot  be 
supposed  that  they  were  left  unprotected. 

Prendergast. — In  the  case  of  Rex  v.  Dichy{a)  which  was  the  case  of 

(a)  1  Leach*fl  Cases  in  Crown  Law,  8d  edit.  p.  79 ;  4th  edit  p.  68.  The  prisoner  wa« 
eoDTicted  at  Newcastle-upon-Tyne  of  knowingly  uttering  a  forged  and  counterfeited 
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a  Scotch  bank  note,  the  judges  were  divided ;  and,  though  the  prisoner 
was  pardoned,  jet  the  case  seems  somewhat  doubtful.  But  the  subse- 
quent decision,  in  JRex  v.  M'Kay^  R.  &  R.,  C.  C.  R.  p.  71,(a)  in  the  year 
1804,  settles  the  law  on  the  subject.  That  case  seems  quite  decisive  of 
the  present  in  this  point  of  view. 

Lord  Denman,  C.  J. — There  is  no  positive  enactment  here  that  the 
act  shall  not  extend  to  the  Colonies.  There  is  strong  reason  to  think 
that  the  Colonies  were  not  in  view  at  the  time  of  the  passing  of  the  act, 
but  there  is  no  express  exclusion  of  them. 

Patteson,  J. — The  provision  is  that  the  act  shall  not  extend  to 
offences  committed  in  Scotland. 

PrendergasU — I  apprehend  that  unless  specially  mentioned,  instru- 
ments circulated  in  the  Colonies  are  as  much  foreign  instruments  as  any 
other  instruments  can  be.  They  cannot  be  put  in  suit  in  England,  and 
are  in  coins  not  known  to  England.  The  43  Geo.  3,  c.  139,  s.  2,  seems 
to  have  been  passed  almost  immediately  after  the  decision  in  Rex  v. 
WKatfj  to  protect  foreign  securities.  The  41  Geo.  3,  c.  67,  was  passed 
to  protect  bankers'  notes  in  Great  Britain  or  Ireland. 

Bodkirij  for  the  Crown. — I  confess  that  the  objection  when  first  taken 
seemed  rather  formidable ;  but  on  a  careful  consideration  of  the  statutf^s 
which  were  in  force  at  the  time  this  statute  was  passed,  it  will  appear 
that  the  construction  which  my  learned  friend  contends  for  is  not  correct. 
As  to  the  two  cases  cited,  the  ground  of  decision  seems  to  be  at  best 
doubtful.  But  they  proceeded  on  the  statute  2  Geo.  2,  c.  25,  the  4th 
section  of  which  contains  an  express  provision  that  the  act  shall  not  ex- 
tend to  Scotland.  If  this  objection  can  now  prevail,  it  is  no  offence  in 
England  to  engrave  or  to  have  possession  in  England  of  plates  intended 
for  Scotch  or  Irish  notes.  It  is  remarkable  that  among  the  number  of 
cases  decided,  there  is  not  one  to  be  found  in  which  this  point  has  arisen. 
The  statute  41  Geo.  3,  c.  57,  is  important  in  considering  the  effect  of 
the  18th  section  of  the  present  act.  In  the  43  Geo.  3,  c.  139,  there  is 
no  mention  of  persons  carrying  on  business  as  bankers.  My  argument 
therefore  is,  that  the  41  Geo.  3,  c.  57,  was  intended  specifically  to  pro- 
tect bankers.     Hex  v.  Catapodi,  decided  in  the  year  1803,(6)  is  not  pre- 

irriting  obligatory,  commonly  called  a  Scotch  bank-note.  The  note  was  made  payable  at 
Aberdeen.  The  question  submitted  to  the  Judges  was,  whetlier  the  note  was  within  the 
meaning  of  the  stat  2  Geo.  2,  c.  25,  and  if  so,  whether  the  uttering  it  in  England  was 
felony.  "  The  Judges,"  says  the  report,  "  were  divided  in  their  opinion  upon  both  these 
questions,  the  2  Geo.  2,  c.  25,  negatively  excluding  Scotland,  and  the  note  being  payable 
locally  where  it  was  drawn."  The  prisoner  lay  in  gaol  for  some  time,  and  at  length  re- 
ceived the  King's  pardon. 

(a)  The  prisoner  was  tried  before  Mr.  Justice  Heath,  at  the  September  Old  Bailey  Ses- 
sions, in  1803,  on  an  indictment  which,  among  other  counts,  had  one  for  uttering  a  certain 
promissory  note  for  the  payment  of  5/.,  and  on  this  count  he  was  convicted.  The  note 
was  a  note  of  the  British  Linen  Company,  which  was  incorporated  by  royal  charter. 
Reference  was  made  to  the  stat.  2  Geo.  2,  c.  25,  which  provides  that  nothing  contained  in  . 
it  shall  extend  to  Scotland.  An  objection  was  taken  that  the  instrument  purporting  to  be  * 
an  undertaking  for  the  payment  of  money  by  a  chart«red  Scotch  Company,  only  entitled 
the  party  to  demand  pa3rment  in  Scotland,  and  could  not  be  put  in  suit  in  this  country, 
and  therefore  was  not  within  the  statute :  Rez  v.  Dick,  supra  note  (a),  and  Bobituon  t. 
Bland,  2  Burr.  1078,  were  referred  to.  On  the  4th  February,  1804,  the  case  was  argued 
by  Oumey  for  the  prisoner,  and  Knapp  for  the  prosecution,  and  all  the  Judges  held  the 
conviction  wrong ;  but  they  did  not  come  to  their  decision  till  Trinity  Term. 

(6)  R.  &  R.  P.  C.  65. — The  prisoner  was  tried  before  Mr.  Justice  Heath,  for  knowingly 
and  without  authority  having  in  his  custody  a  certain  plate,  upon  which  said  plate  was  en- 
graved part  of  a  promissory  note,  purporting  to  be  the  promissory  note  of  a  body  corporate 
called  The  British  Linen  Company.  Two  objections  were  made  by  the  prisoner's  counsel  at 
the  trial :  first,  that  the  Company  not  being  incorporated  for  the  purpose  of  carrying  on  the 
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cisely  in  point,  but  bears  upon  the  case.  It  is  on  the  statute  41  Geo.  8, 
c.  57,  and  related  to  a  plate  of  part  of  a  promissory  note  of  The  British 
Linen  Company  in  Scotland.  I  call  your  Lordship's  attention  to  this  case 
to  show  that  there  was  great  attention  paid  to  it,  and  an  adjournment 
of  the  consideration ;  and  it  must  have  been  taken  for  granted  that  the 
possession  in  England  of  a  plate  for  a  note  in  Scotland,  was  an  offence 
under  the  41  Geo.  3,  c.  57.  Neither  from  the  Bench  nor  at  the  bar  was 
there  any  doubt  expressed  on  that  subject.  My  friend  does  not  deny 
that  forging  and  uttering  is  provided  for,  but  only  contends  that  there  is 
an  accidental  omission  as  to  the  offence  charged  in  this  indictment.  The 
second  section  of  the  41  Geo.  3,  c.  57,  is  the  original  from  which  the 
18th  section  of  this  act  was  taken,  and  the  difference  is  that  the  words 
"  dispose  of,  put  off,"  &c.,  are  left  out  in  the  latter.  My  friend's  first 
argument  is,  that  the  18th  section  cannot  extend  to  all  notes  whatever, 
because  in  the  19th  there  is  an  express  provision  as  to  foreign  notes. 
Now  I  will  concede  that,  for  I  do  not  contend  that  the  18th  section  ap- 
plies to  all  persons  whatever,  but  only  to  all  bankers.  The  18th  section 
would  be  inapplicable  to  a  large  class  of  persons,  and  therefore  the  19th 
was  passed ;  as,  for  instance,  in  the  case  of  the  Polish  notes,  which  were 
notes  of  a  bank  of  which  the  Emperor  of  Russia,  as  King  of  Poland,  was 
the  sole  owner.(a)  It  would  be  sufficient  for  me  to  show  that  the  18th 
section  applies  to  notes  of  bankers  within  her  Majesty's  dominions,  but 
I  contend  that  it  applies  to  bankers  everywhere.  Then  my  friend  ad- 
verts to  the  3d  section,  and  argues  that  though  the  3d  is  equally  general 
with  the  18th,  yet  the  legislature  thought  it  necessary  to  extend  it  by 
the  30th.  But  I  submit  that  the  3d  is  not  so  general  as  the  18th.  As 
to  the  3d  section,  securities  avowedly  English  are  mentioned  in  the  early 
part,  and  I  apprehend  that,  according  to  the  usual  rules  of  construction, 
the  instruments  which  follow  must  be  taken  to*  be  instruments  ejusdem 
generis,  viz.  English  instruments,  and  therefore  it  became  necessary  to 
pass  the  30th  section,  and  not,  as  my  friend  says,  because  the  words 
were  too  general.  But  it  may  be  said,  that  the  30th  section  applies  to 
the  18th.  If  it  did,  my  friend's  argument  would  be  very  strong,  and  it 
would  be  exceedingly  difficult  for  me  to  get  over  it,  because  it  would  be 
said  that  the  legislature  omitted  one  part  intentionally.  On  a  careful 
view,  however,  your  Lordships  will  find  that  the  30th  section  has  no 
reference  at  all  to  the  18th.  The  words  are,  that  where  the  forging  or 
altering  any  writing  or  matter  whatever,  or  the  offering,  uttering,  dis- 
posing of,  or  putting  off,  any  writing  or  matter  whatever,  knowing  the 
same  to  be  forged  or  altered,  is  in  that  act  expressed  to  be  an  offence, 
if  any  person  shall  in  that  part  of  the  United  Kingdom,  called  England, 
forge,  &c.,  or  offer,  utter,  &c.,  any  such  writing  or  matter  in  whatsoever 

Slace  or  country  out  of  England,  whether  under  the  dominion  of  his 
lajesty  or  not,  such  writing  or  matter  may  purport  to  have  been  made, 
&c.,  he  shall  be  deemed  to  be  an  offender  within  the  meaning  of  the  act 

banking  business,  did  not  exist  as  a  corporation,  butirere  mere  nonentities  as  to  that  purpi*3e ; 
that  tbey  could  not  issue  any  promissory  notes  nor  authorize  any  person  to  have  plates  from 
whence  impressions  might  be  taken,  and  therefore  were  not  within  the  statute.  The  second 
objection  was,  that  the  indictment  was  bad  for  not  containing  an  averment  that  the  Com- 
pany "carried  on  the  business  of  bankers,"  which  are  the  words  of  th9  act  The  Judges, 
alter  an  adjournment  of  the  case  from  the  first  day  of  Michaelmas  Term,  1808,  to  the 
21  St  January,  1804,  were  aU  of  opinion  that  the  indictment  was  bad  for  want  of  the  aver- 
ment mentioned  in  the  second  objection.  "  And  it  seemed,"  say  the  Reporters,  **  to  be 
the  general  opinion  that  the  other  objection  was  also  fatal." 
{a)  Se«  Vol.  7  of  these  Reports,  pp.  416  to  481  inclusive. 
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That  obviously  refers  to  instruments  which  are  perfected — it  does  not 
touch  the  making  any  plate,  or  having  any  such  plate  in  possession. 
But  I  am  aware  that,  in  the  18th  section,  your  Lordships  will  find  the 
words,  "  knowingly  offer,  utter,  dispose  of,  or  put  off  any  paper  upon 
which  any  part  of  such  bill  or  note  shall  be  made  or  printed.'*  That  is 
levelled  against  the  fabricators. 

Parke,  B. — What  is  to  satisfy  the  word  matter  in  the  30th  section, 
if  it  does  not  apply  to  a  part  of  a  note  ? 

Bodkin. — The  18th  and  19th  sections  stand  alone,  and  refer  to  the 
mani^facturers,  and  the  3d  and  30th  refer  to  the  uttering.  As  to  the 
word  matter,  it  would  be  somewhat  hard  to  find  a  meaning  for  every 
redundant  and  superfluous  word  in  an  act — but  there  is  forging  the  great 
seal,  and  there  is  uttering  it — ^to  which  the  word  matter  might  apply. 

Parke,  B. — Those  are  matters,  it  is  true.  But  the  piece  of  paper 
with  the  incomplete  writing  would  be  a  matter  also. 

Coleridge,  J. — It  would  be  somewhat  diflScult  to  apply  the  word 
matter  to  the  things  in  the  2d  section,  as  they  are  high  treason,  and  it 
would  be  difficult  to  apply  to  them  the  words,  "  whether  within  or  with- 
out his  Majesty's  dominions." 

Prendergast^  in  reply. — The  argument  of  my  friend  was  good,  in 
favour  of  the  suggested  application  of  the  30th  to  the  18th  section,  but 
his  attempted  answer  to  that  argument  has  not  been  successful.  As  to 
the  3d  section,  the  words  are  as  general  as  can  be.  Every  description 
of  instrument  is  included  which  is  mentioned  in  the  18th. 

Their  Lordships  then  considered  the  case. 

Feb.  12.  At  the  following  session  Mr.  Justice  Vaughan  gave  judg- 
ment ;  after  stating  the  indictment  he  said : — The  real  question  was, 
whether  or  no  the  offence  charged  in  the  indictment  was  shown  to  be 
within  the  provisions  of  the  11  Geo.  4  and  1  Will.  4,  c.  66,  s.  18,  it  being 
contended  that  that  section  did  not  apply  to  the  case.  The  Judges  were 
of  opinion  that  the  conviction  was  right,  there  being  out  of  a  large 
number  (fifteen,  I  believe)  about  three,  who  did  not  express  a  contrary 
opinion  ;  but  who  had  some  doubt.  I  have  not  had  the  opportunity  of 
communicating  with  the  Judges  who  tried  the  case,  and,  therefore,  I  do 
not  know  what  sentence  it  was  intended  to  pass  upon  you.  I  shall  com- 
municate with  them,  and  afterwards  with  the  Recorder,  and  he  will 
intimate  to  you  what  the  sentence  is.  All  that  I  say  now  is,  that  you 
will  understand  that  the  conviction  is  upheld. 

The  prisoner  was  sentenced  to  transportation. 
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FEBRUARY  SESSION,  1839. 

BEFORE  MR.  JUSTICE  VAUOHAN  AND  MR.  JUSTICE  WILLIAMS. 


REGINA  V.  JOHN  BULL.— p.  22. 

The  killing  of  a  man  on  the  highway  is  not  justifiable  homicide,  unless  there  was  an  in- 
tention on  the  part  of  the  person  killed  to  rob  or  murder,  or  do  some  dreadful  bodily 
injury  to  the  person  killing ;  or,  in  other  words,  the  conduct  of  the  party  must  be  such 
as  to  render  it  neceggary,  on  the  part  of  the  party  killing,  to  do  the  act  in  self-defence. 

In  criminal  cases,  though  the  counsel  for  the  prosecution  may  content  himself  with  putting 
into  the  box  a  witness  whose  name  is  on  the  back  of  the  bill,  without  asking  him  any 
questions  on  the  part  of  the  prosecution ;  yet,  gemble^  that  it  is  better  that  he  should  be 
examined,  whether  his  CTldence  be  favourable  to  the  prosecution  or  not,  as  the  only 
object  of  the  iuTestigation  is  to  discover  the  truth. 

The  prisoner  was  indicted  for  the  manslaughter  of  William  Rush- 
brooke. 

Paynej  for  the  prosecution,  in  stating  the  case  to  the  jury,  said,  that 
there  was  one  witness  examined  before  the  grand  jury,  whom,  on  account 
of  information  he  had  since  received,  it  was  not  his  intention  to  use  as 
a  witness  for  the  prosecution. 

C.  Phillips^  for  the  prisoner,  objected  to  any  witness  being  kept  back, 
as  it  would  be  unfair  towards  the  prisoner  not  to  examine  all  those  whose 
names  were  on  the  back  of  the  bill. 

Payne  replied,  that  of  course  he  should  put  the  witness  into  the  box ; 
but  it  was  not  his  intention  to  rely  upon  him  as  a  witness  for  the  prose- 
cution. 

(7.  PhUlipg  said,  that  on  the  last  Oxford  circuit,  in  a  case  before  Mr. 
Justice  Patteson,  Wat9on^  who  was  counsel  for  the  prosecution,  observed, 
that  there  were  four  surgeons  who  had  given  evidence  before  the  grand 
jury,  but  he  should  only  call  three  of  them:  upon  which  the  learned 
judge  said,  "Then  I  shall  call  the  fourth:'*  and  upon  the  evidence  of 
that  fourth  surgeon  the  prisoner  was  acquitted. 

Payne^  in  reply,  stated,  that  in  a  case  of  manslaughter,  tried  a  few 
sessions  ago  at  the  Central  Criminal  Court  before  the  same  learned 
judge,  the  counsel  for  the  prosecution  were  allowed  to  abstain  from  put- 
ting questions  to  two  of  the  witnesses  whose  names  were  on  the  back  of 
the  bill ;  and  he  further  stated,  that  in  the  present  case  he  should  call 
the  witness,  and  put  him  into  the  box,  but  did  not  intend  to  examine 
him. 

Vaughan,  J.,  said — It  is  the  proper  course  to  put  the  witness  into  the 
box.  I  think  that  every  witness  ought  to  be  examined.  In  cases  of 
this  kind  counsel  ought  not  to  keep  back  a  witness,  because  his  evidence 
may  weaken  the  case  for  the  prosecution.  Our  only  object  here  is  to 
discover  the  truth. 

The  witness  alluded  to  was  put  into  the  box  after  all  the  other  wit- 
nesses had  been  examined,  and  a  few  questions  were  put  to  him  on  the 
part  of  the  prosecution,  but  he  w^  not  examined  as  to  the  facts  gene- 
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rally,  as  the  other  witnesses  were.  He  was  cross-examined  at  some 
length  on  the  part  of  the  prisoner.  From  the  evidence  it  appeared  that 
the  deceased  was  one  of  a  party  of  six  persons  who  had  been  drinking 
together  at  several  public-houses,  and  were  proceeding  home  along  a 
road,  between  twelve  and  one  o'clock,  on  the  night  of  the  18th  January,, 
when  they  met  the  prisoner,  who  stabbed  the  deceased  with  a  knife  in 
the  arm-pit.  There  was  some  discrepancy  in  the  testimony  of  the  wit- 
nesses as  to  the  conduct  of  the  deceased  and  his  friends,  previous  to 
the  infliction  of  the  wound  by  the  prisoner. 

C.  Phillips  addressed  the  jury  on  the  part  of  the  prisoner,  and  con- 
tended that  he  was  entitled  to  an  acquittal,  on  the  ground  that  what  he 
did  was  in  self-defence,  and  amounted  in  law  to  justifiable  homicide. 

Vaughan,  J.  (Williams,  J.,  being  present),  in  his  summing  up,  inter 
alia,  said,  that  it  was  not  justifiable  homicide  unless  there  was  an  inten- 
tion on  the  part  of  the  deceased  and  his  companions  to  rob  or  murder 
the  prisoner,  or  to  do  some  dreadful  bodily  injury  to  him ;  and  that  it 
was  not  the  law  that  a  man  would  be  justified  in  taking  away  the  life  of 
another,  merely  because  he  feared  that  he  might  be  assaulted,  or  indeed 
if  he  were  actually  assaulted.  His  lordship  told  the  jury,  that  the  ques- 
tion for  their  consideration  was,  whether  the  conduct  of  the  party  made 
it  necessary  for  the  prisoner  to  inflict  that  blow  which  almost  imme- 
diately terminated  in  the  death  of  the  deceased — whether  he  inflicted 
the  wound  in  self-defence,  to  save  his  own  life,  which  was  in  danger,  or 
to  protect  himself  from  some  dreadful  bodily  injury.(a) 

The  jury  found  the  prisoner  guilty,  but  recommended  him  strongly 
to  mercy,  believing  that  he  committed  the  act  under  the  appre- 
hension of  personal  danger.  Sentence,  three  years*  imprison- 
ment, with  hard  labour,  and  three  months'  solitary  confinement 
in  the  course  of  the  imprisonment. 
Payne  and  Ball^  for  the  prosecution. 
C.  PhillipSy  Clarkson^  and  Bodkin^  for  the  prisoner. 

(a)  The  law  upon  the  subject  of  justifinble  homicide  is  thus  stated  in  Archbold's  Cri- 
minal Law,  p.  221,  title,  Murder^  Killing  in  Dcfmce  of  Property,  &c.  : — "If  any  person 
attempt  to  rob  or  murder  another  in  or  near  the  highway,  or  in  a  dwelling-house,  or 
attempt  to  break  any  dwelling-house  in  the  night  time,  and  be  killed  in  the  attempt,  the 
slayer  shall  be  acquitted  and  discharged.  24  lien.  8,  c.  5.  And  the  same  where  a  man 
is  killed  in  attempting  to  burn  a  house,  1  Hale,  488;  or  where  a  woman  kills  a  man  who 
attempts  to  ravish  her,  Bac.  Elem.  341,  Hawk.  c.  28,  s.  22;  or  where  a  man  is  killed  in 
attempting  to  break  open  a  house  in  the  daytime  with  intent  to  rob,  1  Hale,  488,  or  to  commit 
ang  other  forcible  and  atrocious  crime.  Bract.  156;  Post.  273;  Kel.  128,  129;  1  Hale,  484. 
See  H.  V.  Level,  Cro.  Car.  638,  and  see  Post.  299;  R.  v.  Ford,  Kel.  61.  And  not  only 
the  party  whoso  person  or  property  is  thus  attacked,  but  his  servants  and  other  members 
of  his  family,  and  even  strangers  who  are  present  at  the  time,  are  equally  justified  in 
killing  the  assailant.  1  Hale,  481,  484;  Post.  274.  The  above  rule,  however,  does  not 
extend  to  felonies  without  force,  such  as  picking  pockets,  1  Hale,  488,  nor  to  vngdemean- 
or*  of  any  kind;  and  even  in  cases  within  the  rule  it  must  be  proved  that  the  intent  to 
commit  such  foreibk  and  atrocious  crime  was  clearly  manifested  by  the  felon,  1  Hale,  484, 
otherwise  the  homicide  icill  be  manslaughter  at  least,  if  not  murder.  But,  in  cases  within  the 
rule,  it  may  be  necessary  to  observe,  that  the  party  whose  person  or  property  is  attacked 
is  not  obliged  to  retreat,  as  in  other  cases  of  self-defence,  but  may  even  pursue  the  assail- 
ant until  he  find  himself  and  his  property  out  of  danger.     Post.  278." 
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before  mr.  justice  vaughan,  and  mr.  recorder  law. 

REGINA  V.  REEVES.— p.  25. 

If  a  coild  be  killed  after  it  has  wholly  come  forth  from  the  hody  of  the  mother,  but  ia  still  con- 
nected with  her  by  means  of  the  umbilical  cord,  it  seems  that  such  killing  will  be  murder. 

The  prisoner  was  indicted  for  the  wilful  murder  of  her  own  infant 
child,  by  striking  it  on  the  head,  and  by  beating  its  head  against  the  wall 
of  a  room. 

Bodkin,  in  stating  the  Case  for  the  prosecution,  said  that  he  had  been 
informed  there  was  a  case  before  Mr.  Baron  Parke,  in  which  it  had 
been  decided,  that  the  child  must  have  a  separate  independent  existence 
from  that  of  the  mother,  in  order  to  make  the  killing  of  it  amoimt  to 
murder. 

Ciarksorij  who  was  for  the  prisoner,  stated,  that,  as  it  was  on  his  in- 
formation that  Bodkin  had  acted,  he  felt  it  his  duty,  having  since  read 
the  case  referred  to,  to  say  that  it  did  not  go  to  so  great  an  extent  as  his 
learned  friend  had  supposed,  (a) 

Vaughan,  J. — I  should  have  been  very  much  surprised  if  it  had; 
because,  if  that  were  the  law,  the  child  and  the  after-birth  might  be 
completely  delivered,  and  yet,  because  the  umbilical  cord  was  not  sepa- 
rated, the  child  might  be  knocked  on  the  head  and  killed,  without  the 
party  who  did  it  being  guilty  of  murder. 

Verdict — Not  guilty  of  murder;  but  guilty  of  concealing 
the  birth — Sentence,  two  years'  imprisonment. 

Bodkiny  for  the  prosecution. 

Clarksony  for  the  prisoner. 

(a)  The  ca«  referred  to  is  Regina  v.  Crutchley,  reported  in  Vol.  7  of  these  reports,  p.  814. 
In  that  caiie  Mr.  Baron  Parke  said  to  the  jury,  after  referring  to  the  indictment,  which  used  the 
words,  **  did  bring  forth  of  her  body  the  said  child  alive" — "  If  you  think  that  the  child  was  not 
killed  after  it  had  come  forth,  you  will  acquit  I  think  it  is  essential  that  it  should  have  been 
wholly  produced.  But  supposing  you  should  be  of  opinion  that  the  child  was  strangled  inten- 
tionally while  it  was  connected  with  the  umbilical  cord  tu  the  mother,  and  after  it  was  wholly 
produced,  in  that  case,  I  should  put  the  matter  into  a  course  of  further  inquiry,  directing  you  to 
convict  the  prisoner,  and  reserving  the  point  for  a  higher  tribunal,  my  present  impression  being 
that  it  would  be  murder  if  those  were  the  facts  of  the  case." 
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APRIL  SESSIONS,  1839. 
BEFORE  MR.  RECORDER  LAW. 


THE  QUEEN  v.  EDMUND  L.  WILSON  and  MICHAEL  WIL- 
SON.—p.  27. 

A.  was  indict  id  for  embezzlement  lu  clerk  and  servant  to  the  prosecutor,  and  B.  was  charged  as 
accessary.  It  appeared  that  A.  was  only  employed  as  a  town  traveller  Jind  collector  to  go  round 
and  take  ot  ders  from  customers,  and  enter  them  in  the  books,  and  receive  the  money  for  the 
goods  supflied  in  consequence;  but  he  had  no  authority  whatever  to  take  or  direct  the  delivery 
of  goods  from  the  shop.  A  customer  having  ordered  two  articles  of  A.,  he  entered  only  one 
in  the  order-book ;  but  B.,  who  was  the  prosecutor's  carman,  delivered  both  articles  to  the 
customer.  An  invoice  was  made  out  by  the  prosecutor  for  the  first  article,  amounting  to  6«. 
6(/.,  and  B.  entered  the  second  article  at  the  bottom  as  4^.  %d.  A.  afterwards  received  of  the 
custonxY  the  whole  of  the  1 1«.,  but  only  accounted  to  the  prosecutor  for  the  69.  6{f. : — Held, 
that  the  offence  committed  was  not  embezzlement,  but  larceny. 

Thb  first  coiint  of  the  indictment  stated,  that  Edmund  Lewell  Wilson, 
being  employed  in  the  capacity  of  clerk  and  servant  to  William  Phillipps, 
did,  by  virtue  of  his  said  employment,  and  whilst  he  was  so  employed, 
receive  and  take  into  his  possession,  for  and  in  the  name,  and  on  account 
of  the  .vaid  W.  Phillipps,  his  master,  the  sum  of  11^.,  and  the  sum  of  4*. 
6^/.,  pat  eel  of  the  said  money,  fraudulently  and  feloniously  did  embezzle 
and  steal. 

The  second  count  charged  the  prisoner,  Michael  Wilson,  as  an  acces- 
sary after  the  fact. 

It  appeared  from  the  evidence,  that  the  prisoner,  Edmund  L.  Wilson, 
had  been  for  some  time  a  town  traveller  and  collector  to  Mr.  Phillipps, 
the  prosecutor,  who  was  an  oilman  in  Strutton  Ground,  Westminster ; 
and  that  Michael  Wilson  was  carman  to  the  prosecutor.  The  prosecutor 
stated,  that  it  was  the  duty  of  Edmund  L.  Wilson  to  go  round  and  take 
orders  from  customers,  and  to  enter  them,  on  his  return  to  the  shop  in 
the  evening,  in  the  day  or  order  book,  and  also  to  receive  moneys  in 
payment  of  such  orders;  but  that  he  had  no  authority  whatever  to  take, 
or  direct  the  delivery  of  any  goods  from  the  shop.  On  the  20th  of , 
March,  Mr.  William  Crachnell,  one  of  Mr.  Phillipps's  customers,  gave 
the  prisoner,  Edmund  L.  Wilson,  an  order  for  two  gallons  of  mixed 
pickles,  and  14  lbs.  of  treacle,  which  order  was  entered  by  him  in  the 
order  book  as  for  the  pickles  only.  An  invoice  for  the  pickles,  pursuant 
to  the  entry,  was  made  out  by  Mr.  Phillipps's  brother,  and  given  to  the 
prisoner  Michael ;  but  he  delivered  Mr.  Crachnell  the  pickles,  and  14  lb. 
of  treacle.  The  sum  charged  for  the  pickles  was  Qs.  6d, ;  and  Michael 
entered  the  treacle  at  the  foot  of  the  invoice  at  4s.  6d.  The  prisoner, 
Edmund,  afterwards  received  the  whole  amount,  viz.  11*.;  but  paid 
over  to  Mr.  Phillipps  6s.  6d.  only. 

Law,  (Recorder,)  on  the  statement  made  by  the  prosecutor  on  cross- 
examination,  relative  to  the  duty  and  authority  of  the  prisoner  Edmund, 
intimated  an  opinion,  that  the  offence  was  not  embezzlement,  but  larceny ; 
but  added,  that  as  Mr.  Justice  Patteson  was  then  sitting  in  the  other 
court,  he  would  consult  him  on  the  point.  He  accordingly  went  to  the 
adjoining  court  for  that  purpose,  and,  on  his  return,  said :  "  I  have  con- 
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ferred  with  Mr.  Justice  Patteson,  who  concurs  with  me  In  the  opinion 
I  was  inclined  to  entertain  of  this*question ;  and,  on  his  suggestion,  I 
may  put  the  case  in  this  form, — that  the  prisoner,  Edmund  Wilson,  docs 
not  receive  the  4*.  6d.  for  or  on  account  of  his  master,  but  contrary  to, 
and  in  breach*  of  his  duty  towards  that  master.  I  may  also  liken  the 
case  to  that  of  two  servants— one  of  whom  has  authority  to  sell,  and 
the  other  not,  but  merely  to  receive  money;  if  the  one  who  has  no 
authority  to  sell  introduces  himself  behind  the  counter,  and  sells  his 
master's  goods,  putting  the  money  into  his  own  pocket,  that  is  clearly  a 
stealing,  for  he  sells  and  receives  the  money  contrary  to  his  authority; 
and  he  cannot  be  said  to  have  been  employed  and  intrusted  as  clerk  and 
servant,  and  to  have  received  the  money  by  virtue  of  such  employment, 
where  the  act  is  done  contrary  to  that  employment.  In  this  case,  the 
servant  having  authority  to  send  out  goods  to  the  amount  of  6s.  6d,y  puts 
up  goods  to  the  amount  of  11*.,  his  intention  being  to  put  4^.  6d.  into 
his  own  pocket.  The  time  never  arrives  when  he  receives  that  on  ac- 
count of  his  master,  for  all  that  he  does  is  adverse  to,  and  in  fraud  of 
the  interest  of  his  master. 

Verdict — ^Not  guilty. 

ClarksoHy  for  the  prosecution. 

Montagu  Chambers,  for  the  prisoner. 


MAY  SESSION,  1S39. 
BEFORE  MR.  BARON  PARKE. 


REGINA  V.  MADGE.— p.  29. 

A  penoQ  \f  ho  iteals  goods  in  France*  cannot  be  tried  in  England  for  the  offence,  though  he  bo 
found  in  possession  of  the  stolen  property  there. 

The  prisoner  was  indicted  for  stealing,  within  the  jurisdiction  of  the 
Central  Criminal  Court,  various  articles  of  household  furniture,  &c., 
belonging  to  one  Colonel  Latour. 

ClarksoHj  for  the  prosecution,  stated  to  his  lordship  that  the  property 
in  question  had  been  deposited  by  the  prosecutor  in  a  house  at  Boulogne, 
in  France,  and  that  the  prisoner  had  stolen  it  at  Boulogne,  but  being 
found  in  possession  of  it  at  the  Custom-house  in  London,  he  had  been 
taken  before  the  lord  mayor,  who  had  committed  him  for  trial. 

Parke,  B. — There  is  a  case  precisely  in  point  on  the  subject. 

Clarkson. — ^Your  lordship  alludes  to  the  case  of  Rex  v.  Prowes.[a) 
That  case  even  goes  further  than  the  present,  for  there  the  property  was 
taken  at  Jersey,  which  is  under  the  dominion  of  the  British  crown,  and 
yet  it  was  held  that  the  courts  here  had  not  jurisdiction.    I  recollect  also 

(a)  Ry.  6c  Moo.  C.  C.  R.  p.  349.  The  prisoner  was  charged  with  stealing  at  Dorchester  a 
quantity  of  wearing  apparel,  the  property  of  Thomas  Cundy.  The  things  bad  been  taken  by 
the  prisoner  from  a  box  of  the  pro«pcutor*H  at  St.  Helif^m,  in  the  Island  of  Jersey,  and  were  after- 
wards found  in  his  posspssion  in  Ditrsetflhire.  where  he  had  been  apprehended  on  another  charge. 
The  case  was  consitlered  by  all  the  judges  except  Lord  Lyndhurst,  C.  B.,  and  Taunton,  J.,  in 
Easter  term,  1832,  and  they  held  unanimously  that  the  conviction  was  wrong,  and  that  the  case 
was  not  within  the  stat  7^8  Gen.  4,  c.  29,  s.  76.  See  the  case  of  Rex  f .  Anderson  cmd  Others, 
■a  to  goods  stolen  in  Scotland,  2  East,  P.  C.  772,  c  16,  s.  156. 

C2 
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a  case  before  Mr.  Serjeant  Jirabin,  in  which  I,  not  being  aware  of  the 
decision  of  the  judges,  thought  that  the  bringing  of  the  property  into 
England  was  a  larceny,  and  Mr.  Serjt.  Jirabin  thought  so  too,  and  the 
prisoner  was  convicted ;  but  I  am  bound  to  say  that  a  pardon  was  after- 
wards granted,  on  the  ground  that  the  decision  of  the  learned  judge  was 
incorrect. 

Parke,  B. — There  is  no  doubt  upon  the  point  on  the  authority  of 
Rex  V.  Prowes.  That  case  is  precisely  in  poiilt,  though  rather  stronger 
than  the  present. 

His  lordship  afterwards  said,  that  it  had  been  intimated  to  him  that 
some  of  the  judges  had  expressed  a  wish  to  have  the  case  of  Bex  v. 
Frowes  reconsidered,  and  that  in  consequence  of  this  the  lord  mayor 
had  committed  the  prisoner ;  but  if  it  was  not  so,  he  should  act  upon 
the  authority  of  the  decision  in  that  case.  His  lordship  having  caused  a 
communication  to  be  made  to  the  lord  mayor  upon  the  subject,  and 
having  received  his  answer,  directed  tlie  prisoner  to  be  brought  up  and 
the  jury  to  be  charged  with  the  indictment.  The  prisoner  was  accord 
ingly  put  to  the  bar  and  the  jury  charged. 

Parke,  B.,  upon  this,  said  that  the  lord  mayor  had  not  committed  the 
prisoner  for  trial  in  consequence  of  any  intimation  from  the  judges,  that 
it  was  desirable  to  reconsider  the  case  of  Bex  v.  Frowes^  but  it  was 
thought  right  that  the  prisoner  should  be  publicly  tried  and  acquitted,  m 
order  that  the  attention  of  the  legislature  might  be  drawn  to  the  state  of 
the  law,  in  case  they  should  think  it  right  to  interfere  by  any  legislative 
provision  on  the  subject.  His  lordship  then  told  the  jury  that  they  had 
no  jurisdiction  so  as  to  convict  the  prisoner,  and  therefore  they  must 
pronounce  a  verdict  of  acquittal. 

Verdict — ^Not  guilty. 

ClarksoTij  for  the  prosecution. 

C  Fhillips,  for  the  prisoner. 


JUNE  SESSION,  1839. 
BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 

REGINA  V.  HENRY  ALLEN.— p.  31. 

In  a  case  of  rape,  since  the  passing  of  the  statute  9  Geo.  4,  c.  31,  s.  18,  the  only  question  for  the 
jury  is,  whether  the  private  parts  of  the  man  did  or  ^id  not  enter  into  the  person  of  the  woman  ; 
and  the  reason  for  the  limitation  to  that  single  inquiry  seems  to  be,  that  it  was  thought  that 
the  law  was  holding  itself  up  to  contempt  by  having  the  subtle  and  critical  subjects  of  emis- 
sion, &c.,  discussed  before  judges  and  juries.  Therefore,  though  it  appear  from  the  evidence, 
beyond  all  possibility  of  doubt,  that  the  party  was  disturbed  immediately  after  penetration,  and 
before  the  completion  of  his  purpose,  yet  he  must  be  found  guilty  of  having  committed  the 
complete  offence  of  rape. 

The  prisoner  was  indicted  for  a  rape  upon  Ann  Rose,  on  the  29th  of 
May,  at  Feltham,  in  Middlesex. 

From  the  evidence  of  the  prosecutrix,  it  appeared  that  on  the  day 
mentioned  in  the  indictment,  at  nine  o'clock  in  the  evening,  she  was  on 
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her  way  home  from  Twickenham  to  Feltbam,  where  she  resided;  and 
on  passing  a  public-house  called  the  Hope,  she  heard  a  man  in  that 
house  say,  "here  comes  your  woman."  The  prisoner  immediately  came 
out  of  the  house  and  followed  her,  and  endeavoured  to  induce  her  to 
enter  into  conversation  with  him.  She  resisted  his  advances ;  but  not- 
withstanding her  refusal  to  listen  to  him,  he  persisted  in  pursuing  her ; 
and  when  they  reached  a  lonely  part  of  the  road,  he  suddenly  attacked 
and  threw  her  down.  There  was  no  doubt  that  there  was  penetration ; 
but  it  appeared  quite  clear  from  the  admissions  of  the  prosecutrix,  that 
the  person  who  attacked  her  did  not  in  fact  complete  his  purpose  ;  for  on 
her  cross-examination  she  stated  that  she  succeeded  in  extricating  her- 
self from  him  very  soon ;  and  added,  that  she  had  no  reason  to  believe 
that  she  was  the  worse  for  his  attack  on  her.  The  prisoner  all  through 
denied  that  he  was  the  man,  alleging  that  the  prosecutrix  in  her  agitation 
and  confusion,  had  mistaken  him  for  some  other  person. 

Payne^  for  the  prisoner. — The  evidence  clearly  shows  that  the  offence 
of  rarpe  was  not  completed.  The  words  of  the  indictment  are,  ''''did 
ravish  and  carnally  knoiv^''  and  that  must  mean,  did  have  his  will  of 
her,  and  satisfy  his  lust  while  within  her  person.  Anything  short  of 
this  is  only  on  a  parallel  with  intent  to  ravish.  The  words  of  the  statute 
9  Geo.  4,  c.  81,  s.  18,  that  the  carnal  knowledge  shall  be  deemed  com- 
plete "  upon  proof  of  penetration  only^'  I  read  as  meaning,  "when  the 
only  proof  shall  be  of  penetration,' '(a)  This  cannot  mean  that  it  shall 
be  deemed  that  a  man  had  carnal  knowledge,  when  the  evidence  shows 
that  he  had  it  not.  The  object  was  only  to  render  it  unnecessary  to 
prove  more  than  penetration,  on  account  of  the  woman's  possible  inability 
to  describe  all  that  actually  took  place.  The  Legislature  cannot  have 
been  so  absurd  as  to  mean  that  where  there  is  evidence  to  show  that  the 
offence  was  not  completed,  yet  the  inference  arising  from  proof  of  the 
doing  of  a  part  shall  control  the  positive  testimony  of  the  non-perform- 
ance of  the  whole. 

After  addressing  the  jury  on  the  question  of  identity,  a  witness  was 
called  for  the  purpose  of  proving  an  alibi,  but  he  was  not  able  suffi- 
ciently to  speak  to  the  precise  time  at  which  he  saw  the  prisoner  on  the 
day  in  question. 

Clarkson,  in  reply. — I  agree  with  the  counsel  for  the  prisoner,  that 
the  act  was  not  intended  to  do  more  than  enable  a  jury  to  say  that  the 
offence  was  committed,  when  there  was  only  proof  of  penetration :  but 
that  it  was  not  intended  to  dispense  with  propf  of  the  completion  of  the 
offence  when  such  proof  can  be  given — still  less  to  decide  that  the 
offence  shall  be  considered  to  have  been  committed  in  point  of  law, 
when  the  evidence  clearly  shows  that  it  was  not  committed  in  point  of 
fact. 

TiNDAL,  C.  J.,  in  summing  up,  said — There  are  two  questions  for 
your  consideration  in  this  case :  the  first,  whether  the  prisoner  was  the 
person  who  attacked  the  prosecutrix;  and  the  second,  whether  the 
offence  charged  was   completed  or  not.     With  respect  to  the  second 

(4)  Soon  after  the  passing  of  that  statute,  Mr.  Justice  Taumton  ruled,  that  notwith- 
BtandiDg  the  provision,  it  was  still  necessary,  in  order  to  complete  the  oflfence,  that  all 
which  constitutes  carnal  knowledge  should  have  happened,  and  that  the  jury  must  be 
Batisiied  from  the  circumstances  that  emission  took  place :  RutselVs  cate,  1  Moo.  &  Rob. 
122.  But  this  decision  was  overruled  by  other  individual  Judges,  and  lastly  by  all  in  a 
case  reserved,  Rer  v.  Reekepear,  1  Moo.  C.  C.  R.  842,  and  the  same  point  was  determined 
in  Coj^i  ea»€j  1  Moo.  C.  G.  B.  387,  and  ante,  YoL  6,  of  these  Reports,  p.  207. 
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question,  if  jou  feel  any  reasonable  doubt  on  the  facts  as  applying  to 
the  law,  when  I  shall  have  stated  it  to  you,  viz.,  whether  the  offence  was 
actually  completed  or  not,  you  will  have  no  difficulty,  if  you  have  decided 
the  first  question  in  the  affirmative,  in  saying  that  the  prisoner  was 
guilty  of  an  atrocious  assault.  [His  Lordship,  after  reading  the  evi- 
dence, and  making  several  observations  on  the  question  of  identity, 
proceeded  thus :]  The  statute  9  Geo.  4,  c.  31,  s.  18,  recites,  that  upon 
trials  for  rape,  &c.,  "  offenders  frequently  escape  by  re^ison  of  the  diffi- 
culty of  ^he  proof  which  has  been  required  of  the  completion  of  those 
several  crimes."  It  was  thought  that  the  law  was  holding  itself  up  to 
contempt  by  having  these  subtle  and  critical  subjects  discussed  before 
judges  and  juries;  and  the  statute  therefore  goes  on  to  say,  "For 
remedy  thereof  be  it  enacted,  that  it  shall  not  be  necessary,  in  any  of 
those  cases,  to  prove  the  actual  emission  of  seed  in  order  to  constitute 
a  carnal  knowledge,  but  that  the  carnal  knowledge  shall  be  deemed 
complete  upon  proof  of  penetration  only."  The  only  question,  there- 
fore, for  the  jury,  in  such  a  case,  is,  whether  the  private  parts  of  the 
man  did  enter  into  the  person  of  the  woman.  It  is  not  necessary  to 
enter  into  any  nice  discussion  as  to  how  for  they  entered.  However, 
you  must  be  satisfied  that  there  was  actual  penetration,  and  not  that  it 
is  the  case  of  a  person  attempting  to  commit  the  offence,  and  being 
disturbed  before  he  had  actually  penetrated.  The  prosecutrix  may  be 
mistaken  as  to  the  extent  to  which  the  prisoner  had  proceeded  in  the 
commission  of  the  offence.  If,  therefore,  you  feel  any  doubt  whether 
(and  I  can  use  no  other  word  than  the  statute  uses ;  I  am  not  here  to 
make  the  law,  but  only  to  expound  and  declare  it) — if,  I  say,  you  feel 
any  doubt  whether  it  has  been  proved  to  your  entire  satisfaction  that 
there  has  been  penetration,  you  will  acquit  the  prisoner  of  the  felony.(a) 

Verdict — Guilty. 

ClarksoTij  for  the  prosecution. 

PayrUj  for  the  prisoner. 

(a)  See  the  cases  of  Rex  y.  Oammon,  6  Cor.  &  P.  821 ;  Rex  t  M'Bue^  7  Id.  G41 ;  and 
Reff  Y.  Jordan,  post. 
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JULY  SESSION,  1839. 
BEFOBE  MB.  COMMON  8EBGEANT  MIBEUOUSE. 


REG.  V.  GEORGE  JAMES  FULLER,  GEORGE  WESTBROOK, 
WILLL\M  WESTBROOK,  AND  MERRICK  BUHRELL.~p.  35. 

Sembky  that  where  there  are  several  indictments  against  prisoners,  on  all  of  which  they  have  been 
arraigned^  (be  prosecutor  having  tried  some  of  the  indictments,  and  faikd  in  obtaining  a 
conviction,  ought  not  to  be  allowed  to  postpone  the  trial  of  the  remaining  cases  till  the  next 


There  were  several  indictments  against  the  prisoners.  The  first  in- 
dictment stated,  that  the  prisoner,  Fuller,  on  the  24th  November,  1837, 
being  servant  to  Russell  Pontifex,  stole  thirty-six  milk-washers  and 
plugs,  of  the  value  of  4/.,  the  goods  of  his  said  master ;  and  that  the 
prisoner,  George  Westbrook,  received  the  same  of  Fuller,  well  knowing 
them  to  have  been  stolen  by  him. 

There  was  also  a  count  cliarging  W.  Westbrook  with  receiving  them 
from  a  certain  evil-disposed  person.  Both  prisoners  were  acquitted 
upon  this  indictment,  and  also  upon  another  which  charged  Fuller  with 
stealing,  on  the  3d  of  May,  1838,  a  quantity  of  valves  and  other  articles, 
and  Westbrook  with  receiving  them,  knowing  them  to  have  been  stolen. 

C.  PhiliipSy  and  Clarksofty  for  the  prosecution,  upon  this  applied  to 
the  common  serjeant  to  postpone  the  trial  of  the  remaining  indictments 
till  the  next  session,  on  the  ground  that  the  prosecutor  had  not  had  time 
to  prepare  the  cases  properly  for  the  instruction  of  counsel.(a) 

The  common  serjeant  was  of  opinion  that  the  application  ought  not 
to  be  granted ;  but  suggested  that  the  matter  had  better  be  mentioned 
to  Mr.  Justice  Patteson,  who  was  then  sitting  in  the  adjoining  court. 

Upon  this  the  common  serjeant  and  the  several  counsel  in  the  case 
went  into  the  adjoining  court,  and  the  matter  was  publicly  mentioned 
to  Mr.  Justice  Patteson.(A) 

After  hearing  the  objection  .which  the  counsel  for  the  prisoners  had 
to  make  to  the  proposed  postponement — 

Patteson,  J.,  said — The  difficulty  I  feel  is  not  as  to  this  particular 
case,  but  on  principle.  If  the  application  for  postponement  had  been 
made  previous  to  the  prosecutor's  going  before  the  grand  jury,  there 
would  have  been  no  doubt  as  to  the  propriety  of  granting  it;  and  I  will 
not  say  that  it  might  not  have  been  done  after  the  bills  had  been  found, 
and  after  the  prisoners  had  been  arraigned.  But  to  decide  that,  after 
prisoners  have  been  tried  upon  two  indictments,  and  the  evidence  has 
failed,  the  other  indictments  against  them  may  be  postponed  to  another 
session,  in  my  opinion  would  be  very  dangerous.  My  objection  to  it  is, 
that  it  is  holding  out  a  premium  for  the  getting  up  of  fresh  evidence, 
and  is  similar  to  the  case  of  supplemental  affidavits,  which  we  do  not 

(a)  The  evidence  was  all  contained  in  one  set  of  depositions,  and  the  difficulty  was  in  selecting 
and  separating  the  different  portions  which  were  applicable  to  the  various  indictments. 

(6)  This  is  a  much  better  and  fdr  more  satisfactory  plan,  and  less  liable  to  mistake  and  mis- 
understanding, than  the  private  mention  of  the  matter,  in  the  absence  of  counsel,  by  the  judge 
trying  the  case  to  the  judge  whose  opinion  he  wishes  to  obtain.    See  post,  R,  v.  Sells. 
VOL.  xxxvin.  5 
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allow  in  the  Court  of  Queen's  Bench.  It  is  inviting  persons  to  come 
forward  and  give  evidence  which  the  prosecutor  was  not  in  possession 
of  at  the  previous  session. 

C  Phillips,  for  the  prosecution. — ^The  transactions  extend  over  a 
period  of  two  years,  and  there  has  not  been  time  to  separate  them 
properly. 

Patteson,  J. — It  is  very  unfortimate ;  but  it  is  much  better  that  jus- 
tice should  be  defeated  in  this  particular  case,  than  that  we  should  break 
in  upon  a  great  principle. 

The  trials  proceeded,  and  the  result  was,  that  Fuller  and  William 
Westbrook  were  found  guilty,  and  George  Westbrook  and  Burrell  were 
acquitted. 

C.  PhillipSj  and  Clarksorij  for  the  prosecution. 

Payney  Montagu  CharnberSj  and  Ballaniinty  for  the  several  pri- 
soiftrs. 


AUGUST  SESSION,  1839. 
BEFORE  LORD  DENMAN,  C.  J. 

REGINA  V.  JOHN  PULBROOK.— p.  37. 

A  paper  in  the  following  form  held  to  be  a  request  for  the  deliTery  of  gooda,  though  not  addreaaed 
to  any  one: — •*  Aug.  3,  *39 — One  l6-in.  helmet  acoop— one  4  qU  kettle^  Jaa.  Hay  ward." 

The  prisoner  was  charged  with  feloniously  forging  and  uttering  a 
request  for  the  delivery  of  goods,  with  intent  to  defraud  Messrs.  Warner 
&  Co.     The  indictment  also  stated  a  previous  conviction  of  felony. 

The  prisoner  had  been  in  the  employment  of  Mr.  James  Hayward, 
an  ironmonger,  who  stated  that  he  had  had  dealings  for  some  years  with 
Messrs.  Warner,  but  had  not  had  any  account  with  them  for  about 
eighteen  months;  that  the  prisoner  quitted  his  service  about  twelve 
months  ago ;  and  that  once  or  twice,  during  the  time  he  was  in  his 
employ,  he  had  taken  orders  from  him  to  Messrs.  Warner.  The  witness 
identified  the  order  in  question  in  this  case  as  being  in  the  prisoner's 
handwriting,  and  denied  that  it  was  written  by  his  direction  or 
authority. 

Richard  Ward  said,  "  I  am  in  the  service  of  Messrs.  Warner,  and 
received  this  order  from  the  prisoner,  and  delivered  him  the  goods 
stated  in  it." — Alfred  Warner  said,  "  I  am  the  son  of  one  of  the  partners, 
and  manage  their  business.  It  is  the  custom  in  our  business  to  deliver 
goods  on  the  authority  of  such  papers  as  this.  We  constantly  do  it 
every  day.*'  He  was  asked  by  the  Court  whether  he  had  done  so  as 
between  the  firm  and  Mr.  Hayward.  His  reply  was,  "  Certainly ;  it  is 
the  ordinary  form  of  a  request  to  deliver  goods  to  Mr.  Hayward  or  to 
anybody." 

The  instrument  was  in  the  following  form :  "Aug.  3,  '39. — One  16-in. 
helmet  scoop ;  one  4  qt.  oval  kettle. — Jus.  Hayward." 

The  prisoner  was  found  guilty,  and  judgment  was  respited,  that  the 
jpinion  of  the  judges  might  be  taken  as  to  whether  such  a  pape 


• 
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amounted  in  law  to  a  request  for  the  delivery  of  goods  within  the 
meaning  of  the  statute. 

In  the  November  session,  Mr.  Baron  Parke  pronounced  the  judg- 
ment of  the  Court,  stating  diat  the  judges  were  of  opinion  that  the 
document  amounted  to  a  request  for  the  delivery  of  goods  within  the 
meaning  of  the  statute,  although  it  was  not  addressed  to  any  person ; 
and  the  prisoner  was  sentenced  to  be  transported  for  ten  years. 

C  Clarke^  for  the  prosecution. 

See  Camet^s  ease,  1  Moo.  C.  C.  R.  351,  and  the  other  cases  collected  in  Roscoe'a  Ciim. 
Dig.,  title  Forgery,'  and  the  case  of  Reg,  t.  Rogers,  post,  p.  28. 


OCTOBER  SESSION,  1839. 
BEFORE  MR.  JUSTICE  BOSANQUET  AND  MR.  BARON  GURNET. 


REGINA  V.  STEPHEN  JENKINS.— p.  38. 

If  a  person,  not  hang  the  servant  of  the  party  who  intmsts  him,  receiTS  a  parcel  containing 
notes  to  take  to  a  coach-office,  and  abstract  the  notes  on  his  way  there,  and  apply  them  to  his 
own  use,  he  is  gnilty  of  larceny. 

The  prisoner  was  indicted  for  stealing,  on  the  4th  of  October,  one  20/. 
oank  note,  and  three  10/.  bank  notes,  the  property  of  Thomas  George 
Shehon,  his  master. 

The  prosecutor,  on  his  examination  in  chief,  stated  that  he  was  an 
•igent  to  a  hosier  in  Wood  street ;  that  the  prisoner  had  been  in  his  ser- 
vice four  years  and  a  half;  that  on  the  4th  of  October  he  gave  him  a 
parcel  to  take  to  the  Bull  and  Mouth  Inn,  to  be  sent  by  the  mail  to 
Davis  and  Wilson,  Nottingham ;  it  contained  three  10/.  and  one  20/.  Bank 
of  England  notes ;  that  about  three  days  afterwards  he  received  intelli- 
gt;nce  from  Nottingham,  in  consequence  of  which  he  asked  the  prisoner 
who  he  gave  the  parcel  to ;  that  he  said  he  gave  it  to  one  of  the  clerks 
in  die  office  of  the  Bull  and  Mouth,  and  pointed  out  the  man,  who 
admitted  having  received  the  parcel.  It  appeared  that  the  parcel 
arrived  at  its  destination,  but  that  the  notes,  and  a  letter  which  had 
accompanied  them,  were  not  in  it.  Two  of  the  10/.  notes  and  nine 
sovereigns  were  afterwards  found  at  the  prisoner's  lodgings.  On  cross- 
examination  the  prosecutor  stated,  that  the  proprietor  of  the  business 
was  Mr.  Lowe,  of  Nottingham,  to  whom  he  was  an  agent,  and  from 
whom  he  received  a  salary ;  that  the  prisoner  was  Mr.  Lowe's  servant, 
and  not  his ;  but  that  the  money  enclosed  in  the  parcel  was  his  and  not 
Mr.  Lowe's. 

Bodkirij  for  the  prisoner,  submitted  that  this  was  not  larceny,  as  the 
prisoner  was  not  a  servant,  and  consequently  there  was  no  trespass. 

Gurnet,  B.,  was  of  opinion,  that  as  the  parcel  must  have  been 
opened,  and  the  notes  abstracted,  it  did  amount  to  larceny. 

Bodkin  submitted  that  the  cases  as  to  breaking  bulk  were  all  cases  in 
which  the  parties  were  common  carriers. 

GuRNEV,  B.,  was  of  a  contrary  opinion,  and,  with  the  assent  of 
BosANQUET,  J.,  who  was  present,  the  case  went  to  the  jury,  and  the 
prisoner  was  convicted  of  stealing,  but  not  as  a  servant,  and  being 
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recommended   to  mercy,  was   sentenced  to  twelve   months*  imprison 
ment. 

Bodkin^  for  the  prisoner. 

See  the  case  of  R,  t.  J<met,  7  C.  &  P.  161. 


NOVEMBER  SESSION,  1839. 

BEFORE  MB.  JUSTICE  PARKE,  AND  MR.  JUSTICE  BOSANQUET. 


REGINA  t;.  ST.  JOHN.— p.  40. 

At  the  Central  Criminal  Court,  a  person  was  indicted  for  a  burglary  in  a  house,  which  was 
stated  in  the  indictment  to  be  **  at  the  parish  of  TT."  The  prosecutor  stated  that  the 
cdirrect  name  of  the  parish  was  St,  Mary  W.  In  the  statute  4  &  5  Will.  4,  c.  36  (the 
Central  Criminal  Court  Act),  s.  2,  this  parish  is  called  **  the  parish  of  W." : — Ueld^ 
sufficient. 

Burglary. — The  prisoner  was  indicted  for  a  burglary  in  the  dwelling- 
house  of  Henry  Moody,  situate  "at  the  parish  of  Woolwich,"  and 
stealing  therein  a  watch  and  other  articles,  above  the  value  of  5Z. 

In  his  cross-examination,  the  prosecutor  stated,  that  the  correct  name 
of  the  parish  was  "the  parish  of  St.  Mary,  Woolwich.'* 

Mr.  Clark  (the  clerk  of  arraigns)  referred  the  court  to  the  Central 
Criminal  Court  Act,  4  &  6  Will.  4,  c.  36,  s.  2,  in  which  this  parish  is 
called  "the  parish  of  Woolwich." 

BosANQUET,  J. — As  it  is  called  "the  parish  of  Woolwich,"  in  the  act 
of  Parliament,  I  think  that  that  is  sufficient. 

Parke,  B. — The  act  of  Parliament  shows  that  this  parish  is  known 
by  the  name  of  "the  parish  of  Woolwich;"  and,  being  so  described  in 
the  act,  I  think  that  that  is  an  answer  to  the  objection. 

Verdict — Guilty  of  stealing  in  a  dwelling-house  above  the  value 
of  6Z. 

Ballantiney  for  the  prisoner. 


REGINA  V.  ROGERS.— p.  41. 

A  prisoner  was  indicted  on  the  stat.  2  &  8  Will.  4,  c.  128,  s.  8,  for  forging  a  warrant  for 
the  payment  of  money  (not  setting  it  out).  The  forged  paper  was  as  follows : — "  This 
is  to  satisfy  that  R.  R.  at  swept  the  flues  and  cleaned  the  bilges,  and  repaired  four 
bridges  of  the  Princess  Victoria  (signed),  J.  N.  4Z.  10«.  Oc?."  It  was  proved,  that,  by 
the  course  of  dealing  between  the  parties,  this  Toucher,  if  genuine,  would  have  author- 
ized L.  &  Co.  to  pay  4/.  10«.  Od. : — Heldy  that  it  is  not  necessary  that  a  warrant  for  tlie 
payment  of  money  should  be  addressed  to  any  particular  person ;  and  that  as  it  ap- 
peared that  this  document,  if  genuine,  would  have  been  a  voucher  for  the  payment  of 
the  money  mentioned  in  it,  that  was  a  sufficient  proof  of  the  allegation  that  it  was  a 
warrant  for  the  payment  of  money;  and  that  if,  in  an  indictment  for  forgery,  the  in- 
strument be  described  and  not  set  out,  it  is  matter  of  evidence  whether  the  instrument 
comes  within  the  designation  given  of  it  in  the  indictment  or  not ;  and  that  averments 
to  show  that  the  document  comes  within  the  designation  given  of  it  in  the  indictment,  are 
now  (in  this  form  of  indicting)  unnecessary. 

Forgery. — The  prisoner  was  indicted  for  forging  "  a  certain  warrant 
for  the  payment  of  money,  to  wit,  for  the  payment  of  the  sum  of  4/. 
10«.,*'  with  intent  to  defraud  William  Lightly  and  another.  Second 
count,  for  uttering.  The  forged  instrument  was  not  set  out  in  either  of 
these  counts,  neither  did  they<<;ontain  any  prefatory  allegations  or  in- 
nuendoes. 
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It  appeared  that  the  prisoner  was  a  chimney-sweeper,  and  had  on 
several  occasions  been  employed  to  sweep  the  funnels  of  the  steam-vessel 
Princess  Victoria,  and  it  was  proved  by  Mr.  John  Nicholson,  the  en- 
gineer of  that  vessel,  that  the  course  of  business  was  for  the  prisoner 
when  he  had  swept  the  funnels  to  bring  in  his  bill  to  the  witness,  who 
upon  that  gave  him  a  certificate  that  the  work  had  been  done,  and  that, 
on  his  presenting  that  certificate  at  the  counting-house  of  Messrs.  Lightly 
&  Simons,  he  was  paid  the  amount.  It  was  proved  by  Mr.  Thomas,  a 
clerk  of  Messrs.  Lightly  &  Simons,  that  the  prisoner,  on  the  11th  of 
October,  1839,  presented  a  paper,  of  which  the  following  is  a  copy,  and 
received  from  the  witness  the  sum  of  41.  10«.  Od. 

"Oct.  11,  1839. 
"  This  is  to  satisfy  that  R.  Rogers  as  swept  the  flues,  and  cleaned  the 
bilges,  and  repaired  four  bridges  of  the  Princess  Victoria. 
'*4Z.  10^.  Od.  «J.  Nicholson.'' 

It  Was  proved  by  Mr.  Nicholson  that  this  was  a  forgery ;  and  to  show, 
guilty  knowledge  evidence  was  given  of  the  uttering  of  a  similar  forged 
document  by  the  prisoner  on  the  18th  of  October,  1839. 

Prendergasty  for  the  prisoner. — This  is  rather  a  certificate  of  work 
done,  than  a  warrant  for  the  payment  of  money. 

BosANQUET,  J. — This  is  not  a  case  in  which  the  warrant  is  set  out  in 
the  indictment :  and  as  the  indictment  has  been  framed  on  the  statute  2 
&  3  Will.  4,  c.  123,  s.  3,  without  setting  it  out,  the  question  is,  whether 
on  the  evidence  this  is  shown  to  be  a  warrant  for  the  payment  of  money. 
It  ha^  been  proved  that  this  was  the  mode  of  transacting  business  that 
had  been  usual  with  these  parties,  and  if  this,  provided  it  had  been  a 
genuine  voucher,  would  have  properly  authorized  the  payment  of  the 
money,  I  think  that  enough  has  been  shown  to  sustain  this  indictment. 

Parke,  B. — I  think  that  the  written  evidence  and  the  parol  testimony 
taken  together,  show  that  the  paper.  If  genuine,  would  have  authorized 
the  payment  of  the  sum  mentioned  in  it.  Under  the  old  law  averments 
would  have  been  necessary  to  show  that  this  was  a  warrant  for  the  pay- 
ment of  money ;  but  as  the  law  is  at  present,  no  such  averments  are 
necessary,  if  the  indictment  is  framed  on  the  3d  section  of  the  statute  2 
k  3  Will.  4,  c.  123.  In  the  present  case  it  appears  by  the  evidence 
which  has  been  given,  that  this  (if  genuine)  was  a  voucher  for  the  pay- 
ment of  this  money.  If  you  describe  the  instrument  in  the  indictment 
instead  of  setting  it  out,  averments  are,  since  the  statute  2  &  3  Will.  4, 
c.  123,  not  necessary  as  they  were  before  that  act ;  and  if  the  instrument 
be  described  under  that  statute,  it  is  matter  of  evidence  whether  the 
instrument  comes  within  the  description  given  of  it  by  the  indictment. 

Prendergast. — The  paper  is  not  addressed  to  any  one. 

BosANQUET,  J. — It  is  not  necessary  that  it  should  be  addressed  to  any 
particular  person. 

Parke,  B. — The  evidence  of  the  course  of  dealing  shows  that  (if  genu- 
ine) it  would  have  been  an  authority  to  Messrs.  Lightly  &  Simons  to  pay 
the  amount. 

Verdict — Guilty. 

Prendergasty  for  the  prisoner. 

Parke,  B. — A  question  of  this  kind  was  considered  by  the  judges  in 
the  case  of  Eeg.  v.  liaake,  8  C.  &  P.  626. 

D 
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REGINA  V.  ELIZABETH  HOLLO  WAY.— p.  43. 

The  grand  jury  had  come  into  court,  and  bad  been  discharged,  and  bad  left  the  court, 
but  had  neither  left  the  building  nor  separated.  The  judges  directed  them  to  be  sent 
for  back  into  court,  and  directed  another  bill  of  indictment  (the  witnesses  on  which  were 
going  abroad)  to  be  sent  before  them. 

The  grand  jury  had  come  into  court,  and  on  their  foreman  stating 
that  there  were  no  more  bills,  Mr.  Baron  Parke  discharged  them. 
The  grand  jury  retired  from  the  court,  and  it  being  stated  to  his  Lord- 
ship almost  immediately  afterwards,  that  there  was  another  bill,  and 
that  the  witnesses  on  it  were  going  abroad,  his  Lordship  directed  that 
the  grand  jury  should  be  sent  for,  provided  that  they  had  not  separated. 

The  grand  jury  returned  into  court,  and  their  foreman  stated  that 
they  had  not  separated,  and  that  all  of  them  had  continued  together  in 
the  sessions-house  after  they  had  left  the  court. 

Parke,  B. — I  wish  you  to  consider  another  bill  before  you  separate. 

The  grand  jury  retired,  and  afterwards  returned  a  true  bill  against 
Elizabeth  Holloway  for  stealing  a  shirt. 


REGINA  V.  BIRD.— p.  44. 

A.  was  charged  with  breaking  into  the  house  of  K.  and  stealing  the  goods  of  M.  It  was 
proved  by  M.  that  K.,  his  brother-in-law,  had  taken  the  house,  and  that  M.  (who  lived 
on  his  property)  carried  on  the  trade  of  a  silversmith  for  the  benefit  of  K.  and  his 
family,  having  himself  neither  a  share  in  the  prolits  nor  a  salary.  M.  stated  that  he  had 
authority  to  sell  any  part  of  the  stock,  and  might  take  money  from  the  till,  but  he 
should  tell  K.  of  it.,  and  that  he  sometimes  bought  goods  for  the  shop,  and  sometimes 
K.  did  it:— 

Heldj  that  M.  was  a  bailee,  and  that  the  goods  in  the  shop  might  properly  be  laid  as 
his  property.  It  was  proved  as  to  the  breaking  that  the  glass  of  the  window  had  been 
cut  about  a  month  before,  but  that  every  portion  of  the  glass  remained  in  its  place  till 
the  prisoner  pushed  it  in  and  stole  the  goods : — Held,  a  sufficient  breaking. 

Housebreaking. — Indictment  for  breaking  and  entering  the  dwelling- 
house  of  Louis  Kyezor,  and  stealing  a  watch,  the  property  of  David 
Miers. 

It  was  proved  by  Mr.  Miers,  that  the  house  was  taken  by  his  brother- 
in-law,  Mr.  Kyezor,  and  that  the  witness  (who  lived  on  his  own  pro- 
perty) carried  on  the  business  of  a  silversmith  there  for  the  benefit  of 
Mr.  Kyezor  and  his  family,  but  had  himself  no  share  in  the  profits  and 
no  salary.  He  stated,  that  he  had  power  to  dispose  of  any  part  of  the 
stock,  which  was  worth  near  3,000Z.,  and  that  he  might,  if  he  pleased, 
take  money  from  the  till  as  he  wanted  it,  but  he  should  inform  his 
brother-in-law  that  he  had  so  done.  He  also  stated,  that  he  sometimes 
bought  goods  for  the  shop,  but  that  sometimes  his  brother-in-law  did  so ; 
with  respect  to  the  breaking,  he  stated,  that  a  pane  of  glass  in  the  shop 
window  had  been  cut  for  as  much  as  a  month  before,  but  that  there  was 
no  opening  whatever,  as  every  portion  of  the  glass  remained  exactly  in 
its  place,  and  that  at  the  time  of  the  theft  he  both  saw  and  heard  the 
prisoner  put  his  hand  through  the  glass,  and  take  the  watch. 

Horry ^  for  the  prisoner,  submitted — First,  that  as  Mr.  Miers  exercised 
BO  much  dominion  over  the  stock  in  the  shop,  he  ought  to  have  been 
described  as  a  partner  with  Mr.  Kyezor;  and,  secondly,  that  as  the  glass 
•  the  window  had  been  cut  before,  there  was  no  breaking. 
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BoSANQUET,  J. — Upon  this  evidence,  Mr.  Miers  was  a  bailee  of  the 
stock,  and  therefore  in  a  case  of  this  kind  the  property  may  be  properly 
laid  in  him ;  and  with  respect  to  the  breaking,  that  is  quite  sufficient  to 
support  the  present  indictment. 

Verdict — Guilty. 

Horry  J  for  the  prisoner. 


REGINA  V.  ELIZABETH  PARKER.— p.  45- 

In  a  case  of  arson  it  was  proved  that  "  the  floor  near  the  hearth  was  scorched.  It  was 
charred  in  a  trifling  way.  It  had  been  at  a  red  heat,  but  not  in  a  blaze :" — Hddy  that 
this  would  be  a  sufficient  burning  to  support  an  indictment  for  arson. 

Arson. — The  prisoner  was  indicted  for  setting  fire  to  the  house  of 
Edward  Stammers,  persons  being  therein  at  the  time  of  the  offence. (a) 

The  only  evidence  to  show  that  the  house  was  on  fire  was  that  of  a 
fireman,  named  Barker.  He  said,  ^^  The  floor  near  the  hearth  had  been 
scorched ;  it  was  charred  in  a  trifling  way ;  it  had  been  at  a  red  heat, 
but  not  in  a  blaze." 

Parke,  B. — That  would  be  sufficient. 

The  witness,  in  answer  to  further  questions,  stated,  that  he  had  not 
examined  the  floor  to  ascertain  how  deeply  the  charring  went  in ;  neither 
could  he  at  all  form  a  judgment  as  to  how  long  it  had  been  done. 

BoSANQUET,  J.  (to  the  jury). — We  think  that  this  evidence  is  much 
too  slight,  and  that  you  ought  to  require  better  proof  that  the  house  was 
on  fire  at  the  time  in  question.  This  is  the  only  evidence  on  this  part 
of  the  case,  and  we  think  you  ought  to  acquit. 

Verdict— Not  Guilty, 
(a)  Under  the  stat  1  Vict  c.  89,  b.  8. 


COURT  OF  QUEEN'S  BENCH. 

Sittings  at  Westminster  after  Michaelmas  Term,  1839. 
BEFORE  LORD  DENMAN,  C.  J. 

DOE,  on  the  demise  of  GOSLEE,  v.  GOSLEE.— p.  46. 

In  ejectment  the  lessor  of  the  plaintiff  made  out  his  title  as  the  heir  of  W.  G.  The  de* 
fendant  pnt  in  the  will  of  W.  G.,  made  in  1887,  devising  the  property  to  the  lessor  of 
the  plaintiff  and  T.  G.  :— 

Ileld^  that  the  lessor  of  the  plaintiff  might  put  in  another  will  of  W.  G.,  made  in  1888, 
derising  the  whole  property  to  the  lessor  of  the  plaintiff,  and  that  the  lessor  of  the 
plaintiff  was  not  bound  to  make  this  will  part  of  his  original  case.  Under  these  circum- 
stancea  the  defendant'^  counsel  will  be  allowed  to  reply  on  the  new  case  set  up  by  the 
lessor  of  the  plaintiff,  and  the  counsel  for  the  plaintiff  has  the  general  reply. 

Ejectment  for  a  house  at  Edmonton. 

It  was  opened  hy  Huwfrey^  for  the  plaintiff,  that  the  house  had  be- 
longed to  the  late  Mr.  Thomas  Goslee,  and  that  the  lessor  of  the  plain- 
tiff was  his  eldest  son,  the  defendant  being  his  daughter,  and  that  thr 
lessor  of  the  plaintiff  claimed  as  the  heir  of  Thomas  Goslee. 

Evidence  was  given  that  Thomas  Goslee  received  the  rents  of  the 
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house  in  question,  and  that  he  died  on  the  4th  July,  1838,  and  that 
the  lessor  'i  the  plaintiff  wa3  his  eldest  son. 

W,  IT.  Watsofiy  for  the  defendant,  put  in  a  will,  made  and  duly  exe- 
cuted by  Thomas  Goslee,  dated  the  25th  of  April,  1837,  by  which  he 
bequeathed  the  house  in  question  to  his  sons,  Charles  (the  lessor  of  the 
plaintiff)  and  Thomas. 

llumfreyy  for  the  plaintiff,  proposed  to  put  in  another  will,  executed 
by  Thomas  Goslee,  in  the  year  1838,  by  which  he  devised  the  house  to 
the  lessor  of  the  plaintiff  alone. 

W.  jBT.  Watson. — Does  your  Lordship  think  that  this  can  be  done 
now  ?  The  lessor  of  the  plaintiff  relied  on  a  case  as  heir,  and  can  he 
now  be  allowed  to  set  up  a  will  ?  If  the  lessor  of  the  plaintiff  had  meant 
to  have  relied  on  this  will,  he  should  have  done  so  in  the  first  instance. 

Humfrey, — ^We  rely  on  the  title  as  heir,  and  only  wish  to  put  in  this 
will  to  show  that  the  will  of  1837  is  revoked. 

Lord  Denman,  C.  J. — I  think  they  may  do  it. 

The  will  of  1838  was  put  in,  and  the  case  ultimately  turned  on  the 
question,  whether,  at  the  time  of  the  making  of  this  will,  the  testator 
was  of  sound  disposing  mind. 

W,  H.  Watson  replied  on  the  new  case  set  up  by  the  lessor  of  the 
plaintiff,  and  Humfrey  had  the  general  reply. 

The  jury  found  that  the  testator  was  not  of  sound  disposing  mind, 
and  a  verdict  was  entered  for  the  plaintiff  for  a  moiety  of  the 
property. 

Humfrey  and  Peacock^  for  the  plaintiff. 

W.  H.  Watsojiy  for  the  defendant. 


CLAY,  Esq.,  V.  THACKRAH.— p.  47. 

To  an  action  of  trespass  on  land  the  defendant  pleaded  that  for  20,  30,  40,  and  60  yeara 
ho  and  the  occupiers  of  a  mill  had  (as  an  ensement)  gone  on  the  land  to  repair  the 
banks  of  a  stream  which  flowed  to  tlie  mill.     Replication,  denying  the  rights  claimed. 

It  appeared  that  within  forty  years  B.  had  been  lessee  of  the  mill  under  one  landlord,  and 
of  the  land  under  another: — Ifeldy  that  this  was  such  a  unity  of  possession  as  pre- 
vented his  having  an  easement  on  the  land. 

Jleld^  also,  that  this  unity  of  possession  need  not  be  specially  replied,  and  that  without  a 
special  replicaticm  the  lease  of  the  land  to  B.,  and  letters  written  by  B.  while  lessee  of 
the  mill,  and  before  he  became  lei^see  of  the  land,  were  receivable  in  evidence. 

ffeldj  also,  that  B.'s  lease  of  the  land  having  expired  more  than  80  years  ago,  the  acts  of 
the  occupiers  of  the  mill  in  repairing  the  banks  ever  since  that  time,  without  any  leave 
asked  by  them,  or  any  notice  from  the  other  side  of  any  adverse  claim,  must  be  taken 
to  be  done  as  of  right 

Where,  by  a  Judge's  order,  a  copy  of  a  letter  sent  by  R.  to  M.,  dated  December  16, 1886, 
was  ordered  to  be  admitted,  it  is  not  enough  to  put  in  the  notice  to  admit  and  the 
Judge's  order,  and  to  put  in  a  copy  of  a  letter  from  R.  to  M.  of  that  date;  but  if  a 
witness  also  prove  that  he  was  at  the  Judge's  chambers  when  the  order  was  made,  and 
that  he  produced  to  the  clerk  of  the  opposite  attorney  the  copy  of  the  letter  proposed 
to  be  given  in  evidence,  that  is  sufficient.  , 

Trespass. — The  first  count  of  the  declaration  was  for  breaking  and 
entering  the  plaintiff's  close,  called  the  Large  Paddock  (described  also  by 
the  abuttals),  on  the  14th  of  March,  1837,  and  on  divers  other  days  and 
times:  second  count,  for  breaking  and  entering  the  plaintiff's  close, 
called  Long  Meadow  (described  also  by  abuttals),  at  the  same  days  and 
times. 

Plea,  first,  that  the  defendant  was  and  is  the  occupier  of  a  certain 
ancient  mill,  called  Twickenham  Oil  Mill,  situate  upon  a  stream  called 
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Isleworth  Mill  River,  and  of  right  ought  to  have  the  benefit  of  the  water 
of  the  said  river  flowing  to  the  said  mill,  and  "  that  the  respective  occupiers 
of  the  said  mill,  for  the  full  period  of  twenty  years  next  before  the 
commencement  of  this  suit,  actually  enjoyed  as  of  right  and  without 
interruption  by  themselves  and  their  servants  the  liberty,  easement,  and 
privilege  of  repairing  and  amending  such  parts  of  the  banks  and  sides 
of  the  said  stream,  called  Isleworth  Mill  River,  as  are  situate  within  and 
are  parts  of  the  said  closes,  in  which,  &c.,  as  occasion  required,  to  pre- 
vent the  water  of  the  said  river  escaping,  oozing,  or  running  through, 
the  said  banks  and  sides  in  consequence  of  the  defects  and  insufficiencies 
thereof,  and  so  that  the  water  of  the  said  river  might  flow  to  the  said 
mill  for  supplying  the  same  with  water  for  the  working  thereof,  and,  for 
the  purposes  aforesaid,  to  enter  the  said  closes  in  which,  &c.,  and  to  do 
and  perform  in  and  upon  the  said  closes  all  such  things  as  should  be 
necessary  for  the  purpose  of  enjoying  and  using  the  said  liberty,  ease- 
ment, and  privilege.  The  plea  went  on  to  kver  that  because  the  banks 
were  ruinous  and  in  bad  condition,  and  the  defendant  having  to  repair 
them,  he  entered  the  closes  for  the  purpose  of  repairing  them,  and  did 
repair  them  as  he  lawfully  might,  and  in  so  doing  unavoidably  trod  down, 
&c.,  the  grass,  &c.,  doing  no  unnecessary  damage,(a)  (concluding  with  a 

(a)  As  the  forms  of  this  plea  and  the  replication  to  it  may  be  useful  in  practice,  we  have 
subjoined  them : — 

"Farm  of  Flea. — And  the  defendant,  by  W.  H.  M.,  his  attorney,  says,  that  he,  the  de- 
fendant, at  the  said  several  times  when,  &c.,  and  from  thence  hitherto,  hnlh  been,  and 
BtiU  is  the  occupier  of  a  certain  ancient  mill  called  Twickenham  Oil  Mill,  witli  the  appur- 
tenances, situate  upon  the  said  stream  called  Isleworth  Mill  River,  and  by  reason  thereof, 
before  and  at  the  time  of  the  committing  of  the  several  alleged  trespasses  in  the  declara- 
ration  mentioned,  of  right  ought  to  have  had  and  enjoyed,  and  still  of  right  ought  to  have 
and  eiyoy  the  benefit  and  advantage  of  the  water  of  the  said  river,  which,  during  the 
Bud  several  times  when,  &c.,  ought  to  have  flowed  to  the  said  mill  for  the  working 
thereof:  and  the  defendant  further  says,  that  the  respective  occupiers  of  the  said  mill 
for  the  full  period  of  twenty  years  next  before  the  commencement  of  this  suit,  actually 
eigoyed  as  of  right  and  without  interruption  by  themselves  and  their  servants  the  liberty, 
easement,  and  privilege  of  repairing  and  amending  such  parts  of  the  banks  and  sides  of 
the  siud  stream  called  Isleworth  Mill  River,  as  are  situate  within  and  arc  parts  of  the 
said  closes  in  which,  Ac,  as  occasion  required  to  prevent  the  water  of  the  said  river 
escaping,  oozing,  or  running  through  the  said  banks  and  sides  in  consequence  of  the 
defects  and  insufficiencies  thereof,  and  so  that  the  water  of  the  said  river  might  flow  to 
the  said  mill  for  supplying  the  same  with  water  for  the  working  thereof,  and,  for  the  pur- 
poses aforesaid,  to  eutcr  the  said  closes  in  which,  &c.,  and  to  do  and  perform  in  and  upon 
the  said  closes  all  such  things  as  should  be  necessary  for  the  purpose  of  enjoying  and 
using  the  said  liberty,  easement,  and  privilege :  and  because  the  said  banks  and  sides  of 
the  said  river  situate  in  the  said  closes  in  which,  &c.,  at  the  several  times  when,  &c., 
were  ruinous,  defective,  and  in  bad  condition,  and  insufficient  for  want  of  needful  and 
necessary  reparation  and  amendment,  he  the  defendant  being  such  occupier  of  the  said 
mill  as  aforesaid,  and  having  occasion  to  repair  and  amend  the  said  banks  and  sides  of 
the  said  river  situate  in  the  said  closes  in  which,  &c.,  for  the  purposes  aforesaid,  at  the 
several  times  when,  &c.,  entered  on  the  said  closes  in  which,  &c.,  for  the  purpose  of  re- 
pairing aud  amending  tlie  said  banks  and  sides  of  the  ^aid  river  situate  in  the  said  closes 
in  which,  &c.,  as  he  lawfully  might  for  the  cause  aforesaid,  and  did  repair  and  amend  the 
same ;  aud  in  so  doing  he  the  defendant  unavoidably  a  little  trod  down,  trampled  upon, 
consumed,  and  spoiled  a  little  of  the  grass  and  herbage  of  the  plaintiff  then  there  growing, 
and  did  tear  up,  subvert,  and  damage  and  spoil  a  little  of.  the  earth  and  soil  of  the  said 
closes,  and  difl  cast  and  throw  the  earth,  stones,  and  rubbish  in  the  declaration  men- 
tioned upon  the  said  closes  in  which,  &c.,  doing  no  unnecessary  damage  to  the  plaintiff 
on  the  occasions  aforesaid,  as  he  lawfully  might  for  the  cause  aforesaid,  which  are  the 
same  several  alleged  trespasses  in  the  declaration  mentioned,  and  whereof  the  plaintiff 
hath  above  complained  against  him  the  defendant. — And  this  the  defendant  is  ready  to 
verify,  &c." 

**  Replication. — And  the  said  plaintiff  as  to  the  plea  of  the  defendant  by  him  first  above 

pleaded,  says,  that  the  respective  occupiers  of  the  said  mill  did  not,  for  the  full  period  of 

twenty  years  next  before  the  commencement  of  this  suit  enjoy  as  of  right,  and  without 

interruption  by  themselves  and  their  servants,  the  liberty,  easement,  and  privilege  of  re- 
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verification).  Second  plea :  the  like,  substituting  thirty  years  for  twenty 
years.  Third  plea :  the  like,  substituting  forty  years  for  twenty  years. 
Fourth  plea :  the  like,  substituting  sixty  for  twenty  years.  Fifth  plea : 
leave  and  license. 

Replication  to  the  first  four  pleas  denying  the  rights  stated  in  those 
pleas,  and  a  replication  de  injuria  to  the  plea  of  leave  and  license. 

The  defendant's  counsel  began. 

It  appeared  that  the  mill  in  question  belonged  to  the  Duke  of  North- 
umberland, to  whom  the  defendant  was  lessee,  and  that  the  site  of  the 
mill  was,  on  the  29th  of  March,  1755,  demised  by  the  Earl  and  Countess 
of  Northumberland  to  Mr.  Thomas  Betts  for  the  term  of  fifty  years, 
from  the  5th  of  April,  1755,  with  liberty  to  Mr.  Betts  to  erect  a  mill. 
It  appeared  also  that  the  mill  in  question  had  been  erected,  and  that  for 
upwards  of  fifty  years  Mr.  Betts,  and  the  occupiers  of  the  mill  who  had 
succeeded  him,  had  entered  on  the  lands  in  question  to  repair  the  banks 
as  often  as  it  was  necessary. 

It  was  opened  by  Campbell,  A.  G.,  for  the  plaintiff, — that  the  lands  • 
in  question,  which  now  belonged  to  the  plaintiff,  had  in  the  year  1758 
belonged  to  the  Earl  of  Feversham,  who  had  let  them  to  Mr.  Betts 
(who  was  then  lessee  of  the  mill)  for  a  term  of  forty-seven  years,  which 
had  expired  in  the  year  1805 ;  and  he  submitted  that  as  there  was  a 
unity  of  possession  of  the  lands  and  the  mill,  the  occupier  of  the  mill 
could  not  be  said  to  have  an  easement  on  the  lands ;  and  that,  if  the 
repairing  of  the  banks  was  originally  done  by  permission  under  the  Earl 
of  Feversham*s  lease,  no  adverse  right  would  accrue  by  the  continuance 
of  it  after  the  lease  had  expired ;  and  with  respect  to  the  plea  of  leave 
and  license,  it  would  be  shown  thj^t  all  license  was  revoked  before  this 
trespass. 

It  was  proposed,  on  the  part  of  the  plaintiff,  to  put  in  the  lease  of  the 
land  from  the  Earl  of  Feversham  to  Mr.  Betts. 

C.  Oresswell,  for  the  defendant. — I  submit,  that  this  lease  is  not  re- 
ceivable in  evidence  on  these  pleadings.  It  is  not  denied  on  the  other 
side  that  we  did  not,  in  point  of  fact,  exercise  the  right,  but  it  is  said  to 
have  been  done  under  a  contract ;  this,  I  submit,  should  be  specially 
replied  under  the  5th  section  of  the  stat.  2  &  3  Will.  4,  c.  71. 

Lord  Denman,  C.  J. — I  thought  so  at  Exeter,(a)  but  the  court  after- 
wards thought  otherwise. 

Wightmariy  for  the  defendant. — I  admit  that  the  plaintiff  might  show 
acts  done  inconsistent  with  -our  acts,  so  as  to  show  that  our  acts  were 
not  of  right ;  but  here  the  plaintiff  proposes  to  go  into  a  case  which  is 
clearly  within  the  latter  part  of  the  5th  section. 

Lord  Denman,  C.  J. — I  shall  receive  the  lease. 

The  lease  was  put  in.  It  was  a  lease  dated  the  2d  of  June,  1758, 
from  the  Earl  of  Feversham  to  Mr.  Betts,  of  the  lands  in  question,  "  with 
full  and  free  liberty  to  use  and  employ  the  space  of  ten  feet  of  assize  in 
breadth  for  banking,  and.  to  raise  the  same  banks  on  any  part  of  the 

pairing  and  amending  such  partg  of  the  banks  and  sides  of  the  said  stream  called  Isle- 
worth  Mill  River,  as  are  situate  within  and  are  parts  of  the  said  closes  in  which,  &c.,  iu 
manner  and  form  as  the  defendant  hath  above  in  his  said  first  plea  alleged,  and  this  the 
plain tiif  prays  may  be  inquired  of  by  the  country,  &c." 

(a)  In  the  case  of  Tickle  v.  Broun,  6  N.  &  M.  280:  see  also  the  cases  of  Bright  t. 
Walker^  1  C,  M.  &  R.  211 ;  Monmouthshire  Canal  Company  v.  Ilarfiird,  Id.  614;  BeazeUy 
T.  Clarke,  8  Scott,  268 ;   OnUy  y.  Gardiner,  4  M.  &  W.  498 ;  and  Gale  on  Easements,  424. 
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extent  thereof,  to  any  height  not  exceeding  two  perpendicular  feet  from 
the  present  surface  of  the  ground,  for  the  better  use  and  enjoyment  of 
the  mill  erected  by  the  said  Thomas  Betts  on  the  stream  of  the  said 
river,  in  pursuance  and  by  virtue  of  a  contract  for  that  purpose  made  by 
him  with  the  said  Earl  of  Northumberland. 

It  was  proposed,  on  the  part  of  the  plaintiff,  to  put  in  a  memorial  of 
Mr.  Betts  written  to  Lord  Feversham,  and  some  letters  to  his  agents, 
written  after  Mr.  Betts  became  lessee  of  the  mill,  and  before  the  lease 
from  Lord  Feversham. 

C  Cressivelly  for  the  defendant,  objected,  that  Mr.  Betts's  letters  were 
not  receivable  in  evidence. 

Lord  Denman,  C.  J. — I  think  I  must  receive  them. 

The  letters  were  read. 

To  prove  the  revocation  of  any  license,  it  was  proposed  to  put  in 
copies  of  a  notice  given  by  Messrs.  Roy,  Blunt,  &  Co.,  the  plaintiff's 
attorneys,  to  Mr.  Morris,  the  defendant's  attorney,  and  also  the  letter  of 
Messrs.  Roy,  Blunt,  and  Co.,  enclosuig  that  notice. 

To  render  these  copies  admissible,  an  order  of  Mr.  Justice  Williams 
was  put  in,  by  which  Mr.  Justice  Williams  by  consent  did  order  "that 
the  defendant  upon  the  trial  of  this  cause  hereby  make  the  admissions 
specified, by  the  notice  served  by  the  plaintiff's  attorney  or  agent  upon 
the  defendant's  attorney  or  agent,  dated  the  4th  day  of  December,  1839." 

The  notice  to  admit,  which  was  in  the  form  prescribed  by  the  rule  of 
H.  T.,  2  Will.  4,  c.  20,  was  annexed  to  this  order,  and  at  the  foot  of  it 
was  written,  in  the  handwriting  of  a  clerk  of  Mr.  Justice  Williams, 
"  Notice  referred  to  in  the  annexed  order."  At  the  end  of  the  notice 
was  the  following : — 


Description  of  Documents — Copies, 


A  letter  from  Memrs.  Roy,  Blunt  6c  Co., 
to  W.  H.  MorrU.  A  notice  enclosed 
in  such  letter. 


Date, 


15th  Dec 
1836. 


Originator  Duplicate  served^ 
sent,  or  delivered,  token, 
koto,  and  with  whom. 


Original  sent  per   post  on 
date. 


C.  Cresswell, — How  do  we  know  that  the  copy  of  the  letter  and  of 
the  notice  proposed  to  be  put  in,  are  copies  of  the  same  letter  and  notice 
that  are  njentioncd  in  the  admission  ?  There  may  be  many  letters  and 
notices  of  the  same  date. 

It  was  proved  by  Mr.  Field  that  he  attended  at  Mr.  Justice  Williams's 
chambers,  when  the  order  was  made,  and  that  he  produced  to  the  clerk 
of  Mr.  Morris,  the  defendant's  attorney,  the  copies  now  proposed  to  be 
read,  and  that  Mr.  Morris's  clerk  said  he  would  admit  them. 

Lord  Denman,  C.  J. — That  is  sufficient. 

The  notice  was  read.  It  was  dated  December  15th,  1836,  and  it  was 
a  notice  to  the  defendant  "  not  to  go  upon,  touch,  or  in  any  way  inter- 
fere with  the  banks  of  a  river  known  as  Isleworth  Mill  stream,  where 
the  same  flows  through  the  grounds  of  the  Fulwell  Lodge  estate." 

Lord  Denman,  C.  J.,  in  summing  up. — This  is  an  action  by  Mr.  Clay, 
the  owner  of  the  Fullwell  Lodge  estate,  against  the  tenant  of  the  Duke 
of  Northumberland,  for  a  trespass  committed  in  repairing  the  banks  of  a 
streaiiL   The  defendant,  very  properly,  does  not  plead  the  general  issue, 
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but  at  oiice  enters  on  the  question  of  right;  and  he  pleads,  that  for 
twenty,  thirty,  forty,  and  sixty  years,  he  has  of  right  repaired  these 
banks.  I  think  that  the  pleas  as  to  the  forty  years  and  sixty  years  are 
put  out  of  the  case  by  the  unity  of  possession  within  both  those  periods. 
Mr.  Betts  had  a  lease  of  the  mifl,  and  was  lessee  of  the  land ;  and  it 
appears  to  me  that  he  had  such  a  community  of  interest  as  would  pre- 
vent him  from  claiming  an  easement  on  the  one  while  he  was  owner 
of  the  other.  With  respect  to  the  twenty  years  and  thirty  years,  it  is 
proved  that  the  defendant,  and  those  who  held  the  mill  before  him,  have 
repaired  these  banks  for  the  whole  of  these  periods.  PrimS  facie  this 
would  be  evidence  that  they  did  it  as  of  right,  and  the  act  of  Parliament 
was  intended  to  make  long  enjoyment  evidence  of  a  right.  The  plain- 
tiff's counsel  admit  these  facts,  and  meet  them  by  saying  that  this  was 
originally  matter  of  contract ;  and  the  question  is,  whether,  when  Mr. 
Betts's  lease  expired  in  1805,  all  that  was  done  afterwards  was  not  done 
as  of  right.  I  confess  it  appears  to  me  to  admit  of  little  doubt.  When 
a  lease  expires,  new  persons  come  in ;  and  when  that  is  so,  the  parties 
who  become  owners  should  at  once  say,  "  The  right  is  at  an  end,  and 
you  must  not  exercise  it."  If  it  were  otherwise,  the  act  of  Parliament 
would  be  a  snare  to  persons  instead  of  a  benefit;  and  persons  would  lay 
out  their  money  on  the  faith  of  long  enjoyment,  which  might  afterwards 
be  met  in  this  way.  I  think  that  the  early  transactions  under  the  ex- 
pired lease  have  little  bearing  on  this  part  of  the  question.  There  is 
notliing  like  a  renewal  of  any  license  within  the  twenty  and  thirty 
years ;  these  acts  have  been  uniformly  done  by  the  defendant  and  his 
predecessors  at  the  mill,  without  any  leave  asked  on  the  one  side,  or 
notice  of  any  adverse  claim  on  the  other ;  and  I  think  that  it  must  be 
taken,  that  what  was  done  was  done  as  of  right. 

Verdict  for  the  plaintiff,  as  to  the  right  claimed  for  forty  years  and 
sixty  years,  and  on  the  plea  of  leave  and  license ;  and  for  the 
defendant  as  to  the  right  for  twenty  years  and  thirty  years. (a) 

Campbellj  A.  G.,  Sir   W.  Follett,   W.  H,  Watson,  and  Wilson,  for 
the  plaintiff. 

C  Cresswell,  Wigktman,  and  Corrie,  for  the  defendant. 

(a)  It  may  be  well  worthy  of  conuderation  whether,  under  the  Btat.  2  &  3  WilL4,  c  71,  aecL 
1,  a  plea  of  thirty  year*'  user  applies  to  a  right  of  this  kind. 


Adjourned  Sittings  in  London,  after  Michaelmas  Term,  1839. 
BEFORE  LORD  DENMAN,  C.  J. 


THE  CHELTENHAM  AND  GREAT  WESTERN  UNION  RAII-- 
WAY  COMPANY  v.  PRICE.— p.  55. 

By  the  Cheltenham  and  Great  Western  Union  Railway  Act,  6  Will.  4,  c.  Ixxvii.,  it  is  enacted, 
that  in  an  action  for  calls  on  shares  in  that  company,  the  book  of  shares,  under  the  seal  of  the 
company,  shall  be  prima  facie  evidence  that  a  party  is  proprietor  of  shares.  It  sppeared  that 
a  call  was  made  in  October,  1836,  and  that  the  book  of  shares,  which  contained  the  name  of 
the  defendant  as  a  shareholder,  was  made  up  before  the  end  of  September,  1836,  from  claims 
sent  in  by  different  parties,  but  that  the  seal  was  not  affixed  to  it  till  November,  1836 : — H^ld^ 
that  this  liook  was  no  evidence  that  the  defendant  was  a  proprietor  of  shares  at  the  timeof  th«, 
call  in  October,  1836. 
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Debt  for  a  call  of  51.  per  share  upon  ten  shares  in  this  company,  (a) 
Pleas — first,  nunquam  indebitatus ;  and  secondly,  that  the  defendant  was 
not  a  proprietor. 

By  the  143d  section  of  the  stat.  6  Will.  4,  c.  Ixxvii.,  it  is,  with  respect 
of  calls  on  shares  in  the  company,  enacted  "that  the  directors,  to  be 
appointed  as  aforesaid,  [under  this  act],  shall  have  power  from  time  to 
time  to  make  such  calls  of  money  from  the  subscribers  to,  and  proprie- 
tors of,  the  said  undertaking,  for  the  time  being,  to  defray  the  expenses 
of,  and  to  carry  on  the  same,  as  they  from  time  to  time  shall  find  neces- 
sary, so  that  the  aggregate  amount  of  calls  made,  or  principal  money 
paid  for  or  in  respect  of  any  such  shares,  shall  not  amount  to  more  than 
the  sum  of  one  hundred  pounds  on  any  such  share,  and  so  that  no  such 
call  shall  exceed  the  sum  of  ten  pounds  upon  each  share,  which  any  per- 
son or  corporation  shall  be  possessed  of  or  entitled  unto  in  the  said  un- 
dertaking, and  that  the  total  amount  of  such  calls  in  any  one  year  shall 
not  exceed  twenty-five  pounds  upon  each  share,  and  so  that  an  interval 
of  three  calendar  months,  at  the  least,  shall  always  elapse  between  the 
day  appointed  for  payment  of  one  call  and  the  day  appointed  for  pay- 
ment of  the  next  succeeding  call,  and  twenty-one  days*  notice,  at  the 
least,  shall  be  given  of  every  such  call  by  advertisement  inserted  in  two 
or  more  newspapers  circulating  in  the  county  of  Gloucester,  and  in  one 
or  more  newspaper  or  newspapers  published  in  London ;  and  all  moneys 

(a)  By  the  stat.  6  Will.  4,  c.  Ixxvii.  (local  and  personal),  sect.  145,  it  is  enacted,  '*that 
in  any  action  to  be  brought  by  the  said  Company  against  any  proprietor  for  the  time  being 
of  any  share  in  the  said  undertaking,  to  recover  any  money  due  and  payable  for  or  in  re- 
spect of  any  call,  it  shall  be  sufficient  for  the  said  Company  to  declare  and  allege  that  the 
defendant,  being  a  proprietor  of  a  share,  or  so  many  shares,  as  the  case  may  be,  in  the 
said  undertaking,  is  indebted  to  the  said  company  in  such  sum  of  money  as  the  call  or 
calls  iti  arrear  shaU  amount  to,  for  a  call  or  so  many  calls  of  such  sum  or  sums  of  money 
upon  a  share  or  so  many  shares  belonging  to  the  said  defendant  whereby  a  right  of  action 
hath  accrued  to  the  said  Company  by  virtue  of  this  act  without  setting  forth  the  special 
matter." 

As  the  form  of  the  declaration  and  second  plea  may  be  useful  in  practice,  we  have 
subjoined  them : 

**  Declaration. — In  the  Queen's  Bench.  The  17th  day  of  January,  in  the  year  1838, 
London  (to  wit).  The  Cheltenham  and  Great  Western  Union  Railway  Company,  by  F.  H. 
J.,  their  attorney,  complain  of  Mark  Price,  who  has  been  summoned  to  answer  the  said 
Cheltenham  and  Great  Western  Union  Railway  Company,  by  virtue  of  a  writ  issued  on 
the  29th  day  of  December,  in  the  year  of  our  Lord  1837,  out  of  the  Court  of  our  Lady 
the  Queen,  before  the  Queen  herself  at  Westminster,  for  that  whereas  the  defendant,  on 
the  Ist  day  of  December,  in  the  year  of  our  Lord  1837,  and  from  thence  hitherto  being, 
and  now  being  the  proprietor  of  divers,  to  wit,  ten  shares  in  the  undertaking  mentioned 
in  and  authorized  by  a  certain  act  of  Parliament  made  and  passed  in  the  sixth  year  of  the 
reign  of  his  late  Majesty  King  William  the  Fourth,  for  making  a  railway  from  Chelten- 
ham and  from  Gloucester  to  join  the  Great  Western  Railway  near  Swindon,  to  be  called 
**  The  Cheltenham  and  Great  Western  Union  Railway,"  with  a  branch  to  Cirencester  (that 
is  to  say),  a  certain  undertaking  for  making  and  maintaining  the  railway  and  other  works 
mentioned  in  the  said  act,  was  and  still  is  indebted  to  the  plaintiffs  in  50/.  for  a  call  of 
the  sum  of  5Z.  upon  each  and  every  of  the  said  ten  shares  belonging  to  the  defendant  in 
the  said  undertaking,  whereby  and  by  reason  of  the  non-payment  thereof  a  right  of  action 
has  accrued  to  the  plaintiffs  by  virtue  of  the  said  act  of  Parliament,  to  demand  and  have 
of  and  from  the  defendant  the  said  call  of  bl.  upon  each  of  the  said  shares,  together  with 
interest  upon  the  same  after  the  rate  ef  5Z.  per  cent,  per  annum  from  the  day  appointed 
ftir  the  payment  of  the  said  call*  amounting  in  the  whole  to  the  sum  of  80/.  above  de- 
manded ,  vet  tlie  defendant,  altliough  often  requested  so  to  do,  has  not  as  yet  paid  the 
said  sum  above  demanded  or  any  part  thereof;  but  he  to  do  this  hath  hitherto  wholly  re- 
fused, and  still  does  refuse,  to  tlie  damage  of  the  plaintiffs  of  80/.,  and  thereupon  they 
bring  suit,  &c. 

**  Second  pUa, — And  for  a  further  plea  the  said  defendant  says,  that  he  was  not  nor  is 
the  proprietor  of  the  said  shares  in  the  said  undertaking  mentioned,  nor  of  any  or  either 
of  the  said  shares  in  manner  and  form  as  the  said  plaintiffs  h(ive  above  in  their  said  decla- 
ration aUeged,  and  of  this  the  said  defendant  puts  himself  upon  the  country,  &o." 
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80  called  for  shall  be  paid  to  such  persons  at  such  tiroes  and  places  and 
in  such  manner  as  in  such  notice  shall  be  appointed ;  and  the  respective 
owners  of  shares  in  the  said  undertaking  shall  pay  their  rateable  pro- 
portion of  the  moneys  to  be  called  for  as  aforesaid  to  such  persons,  and 
at  such  times  and  places,  and  in  such  manner,  as  shall  be  appointed  as 
aforesaid ;  and  if  any  owner  or  proprietor,  for  the  time  being,  of  any 
such  share  shall  not  so  pay  such  his  rateable  proportion,  then  and  in 
such  case,  and  as  often  as  the  same  shall  happen,  he  shall  pay  interest 
for  the  same,  after  the  rate  of  five  pounds  per  centum  per  annum,  from 
the  day  appointed  for  the  payment  thereof  up  to  the  time  when  the 
same  shall  be  actually  paid ;  and  if  any  owner  or  proprietor,  for  the 
time  being,  of  any  such  share  shall  neglect  or  refuse  to  pay  such  his 
rateable  proportion,  together  with  the  interest,  if  any,  which  shall  accrue 
for  the  same,  then,  or  at  any  time  thereafter,  it  shall  be  lawful  for  the 
said  company  to  sue  for  and  recover  the  same  in  any  of  his  Majesty's 
Courts  of  Record  by  action  of  debt,  or  on  the  case,  or  by  bill,  suit,  or 
information ;  or  the  said  directors  may,  if  they  think  proper,  and  they 
are  hereby  authorized  to  declare  the  shares  belonging  to  such  owner  to 
be  forfeited,  and  to  order  such  shares  to  be  sold." 

To  prove  this  part  of  the  case,  a  resolution  of  the  directors  for  the 
making  of  this  call,  dated  October  the  11th,  1836,  was  put  in.  It  was 
contained  in  the  minute  book,  which  (by  section  128  of  the  act)  is  made 
evidence. 

The  advertisements  in  the  Gloucester  Journal,  Cheltenham  Free 
Press,  and  Times  Newspaper,  announcing  the  resolution  of  the  directors, 
dated  the  11th  of  October,  1836,  were  put  in. 

By  the  138th  section  of  the  act,  it  is  enacted,  "  That  the  said  compa- 
ny shall,  and  they  are  hereby  required,  at  their  first  or  some  subsequent 
general  meeting,  and  afterwards  from  time  to  time,  as  occasion  may  re- 
quire, to  cause  the  names  of  the  several  corporations,  and  .the  names  and 
additions  and  places  of  abode  of  the  several  persons  who  shall  then  be, 
or  who  shall  from  time  to  time  thereafter  become,  entitled  to  shares  in 
the  said  undertaking,  with  the  number  of  shares  which  theiy  are  respect- 
ively entitled  to,  and  the  amount  of  the  subscriptions  paid  thereon,  and 
also  the  proper  number  by  which  every  share  shall  be  distinguished,  to 
be  fairly  and  distinctly  entered  in  a  book,  to  be  kept  by  the  said  com- 
pany ;  and  after  such  entry  made,  to  cause  their  common  seal  to  be  af- 
fixed thereto ;  and  by  the  latter  part  of  sect.  145  it  is  enacted,  that  "  on 
the  trial  of  such  action  [for  calls]  it  shall  only  be  necessary  to  prove 
that  the  defendant  at  the  time  of  making  such  respective  calls  was  a 
proprietor  of  such  shares  in  the  said  undertaking,  as  such  action  is 
brought  in  respect  of,  or  some  one  such  share,  and  that  such  notice  was 
given  as  is  directed  by  this  act  of  such  call  or  calls  having  been  made, 
without  proving  the  appointment  of  the  directors  who  made  such  call  or 
calls,  or  any  other  matter  whatever.  And  the  said  company  shall  there- 
upon be  entitled  to  recover  what  shall  appear  due,  including  interest 
computed  as  aforesaid,  on  such  call  or  calls,  unless  it  shall  appear  that 
the  principal  moneys  previously  paid  on  any  such  share,  together  with 
such  call,  exceeded  the  sum  of  1 OOL  on  each  share,  or  that  any  such  call 
exceeded  10/.  upon  each  share,  or  was  made  payable  before  the  expira- 
tion of  three  calendar  months  from  the  day  appointed  for  payment  of 
the  last  preceding  call,  or  that  notice  was  not  given  as  hereinbefore  re 
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quired,  or  that  calls  amounting  to  more  than  25L  in  the  whole  had  been 
made  in  some  one  year ;  and  in  order  to  prove  that  the  defendant  was  a 
proprietor  of  such  share  or  shares  in  the  said  undertaking  as  alleged, 
the  production  of  the  book  in  which  the  said  company  is  by  this  act 
directed  to  enter  and  keep  the  names  and  additions  of  the  several  pro- 
prietors from  time  to  time  of  shares  in  the  said  undertaking,  with  the 
number  of  shares  they  are  respectively  entitled  to,  and  of  the  places  of 
abode  of  the  several  proprietors  of  the  said  undertaking,  and  of  the  seve- 
ral persons  and  corporations  who  shall  from  time  to  time  become  pro- 
prietors thereof  or  be  entitled  to  shares  therein,  shall  be  prim&  facie 
evidence  that  such  defendant  is  a  proprietor,  and  of  the  number  and 
amount  of  his  shares  therein/' 

The  book  mentioned  in  the  138th  section  of  the  act  was  produced  by 
Mr.  Merrick,  the  secretary  of  the  company,  and  in  it  the  name  of  the 
defendant  was  inserted  as  the  proprietor  of  ten  shares,  from  number 
1253  to  number  1262,  both  inclusive. 

It  was  proved  by  Mr.  Merrick,  that  these  entries  in  the  book  were 
made  before  the  end  of  September,  1^36,  but  that  the  seal  of  the  com- 
pany  was  not  affixed  to  the  book  till  the  3d  of  November  in  that  year. 
He  also  stated  that  the  book  was  made  from  a  rough  draft  which  had 
been  prepared  from  written  claims  by  which  the  diflerent  shareholders 
claimed  to  be  registered  for  their  respective  shares. 

Peacock,  for  the  defendant. — I  submit,  that  there  is  no  evidence  that 
the  defendant  was  a  shareholder  at  the  time  of  the  call  on  the  11th  of 
October,  1836 ;  the  book  is  not  evidence  till  the  seal  is  affixed  to  it, 
-which  was  in  November.  It  may  be  that  there  is  primfi  facie  evidence 
from  the  book  that  he  was  a  shareholder  in  November,  but  that  is  no 
proof  that  he  was  so  in  October. 

Lord  Denman,  C.  J.,  held  that  there  was  no  evidence  to  go  to  the 
jury  that  the  defendant  was  a  shareholder  at  the  time  of  the  call  in  Oc- 
tober, and  directed  the  plaintiff  to  be  nonsuited,  with  liberty  to  move  tq 
set  aside  the  nonsuit. 

Nonsuit,  (a) 

C.  Oresswell,  R.  V,  Richards,  and  Cripps,  for  the  plaintiff. 
Campbell,  A.  G.,  and  Peacock,  for  the  defendants. 

(a)  No  motion  was  made. 


TEBBUTT,  Gent.,  one,  &c.,  Surviving  Partner,  v.  AMBLER.  — f   60. 

A  paper  in  the  following  form,  signed  by  the  party,  "Memorandum,  80th  April,  1886, 
Settled  all  accounts  of  law  business  up  to  this  day,  and  wiU  give  a  receipt  in  full  of  all 
demands  when  called  for,  (signed)  J.  T.  ;'*  stamped  with  an  agreement  stamp,  is  re- 
ceirable  in  eTidence  without  a  receipt  stamp. 

« 

Assumpsit. — The  first  count  of  the  declaration  was  on  an  attorney 'd 
bill  by  the  plaintiff,  as  surviving  partner  of  Thomas  Tebbutt,  deceased ; 
second  count,  for  money  paid ;  third  count,  on  an  account  stated,  with 
a  promise  in  the  lifetime  of  the  deceased  Mr.  Tebbutt ;  fourth  count,  for 
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work  and  labour  by  both  partners ;  fifth  count,  work  and  labour  by  the 
plaintiflf  alone;  sixth  and  seventh  counts,  money  paid  and  account 
stated  with  the  plaintiff.  Pleas — first,  except  as  to  104Z.  1«.  9c?.,  parcel 
of  the  money  claimed  by  the  fifth,  sixth,  and  seventh  counts,  non 
assumpsit;  second,  as  to  1X)4?.  1«.  9d.,  payment  of  that  sum;  third, 
except  as  to  that  sum,  the  Statute  of  Limitations ;  fourth,  payment  into 
court  of  104/.  1«.  9c?.,  and  no  greater  damages ;  fifth,  a  set-off. 

Replication  traversing  the  allegations  of  the  pleas. 

On  the  part  of  the  defendant,  it  was  proposed  to  put  in  the  following 
paper,  which  had  been  stamped  with  an  agreement  stamp,  on  payment 
of  the  penalty.     It  was  signed  by  the  defendant : — 

"  Memorandum,  30th  of  April,  1836. — Settled  all  accounts  of  law 
business  up  to  this  day,  and  will  give  a  receipt  in  full  of  all  demands 
when  called  for.  (Signed)    John  Tebbutt." 

Piatt,  for  the  defendant. — I  submit,  that  this  paper  is  not  re- 
ceivable in  evidence  without  a  receipt-stamp.  By  the  Stamp  Act,  55 
Geo.  3,  c.  184,  schedule  (part  1)  '* Receipt,"  it  is  enacted,  that  "any 
note,  memorandum,  or  writing  whatsoever,  given  to  any  person  for  or 
upon  the  payment  of  money,  whereby  any  sum  of  money,  debt,  or  de- 
mand, or  any  part  of  any  debt  or  demand,  therein  specified,  and  amount- 
ing to  2L  or  upwards,  shall  be  expressed  or  acknowledged  to  have  been 
paid,  settled,  balanced,  or  otherwise  discharged  or  satisfied,  or  which 
shall  import  or  signify  any  such  acknowledgment,  and  whether  the 
same  shall  or  shall  not  be  signed  with  the  name  of  any  person,  shall  be 
deemed  and  taken  to  be  a  receipt  for  a  sum  of  money  of  equal  amount 
with  the  sum,  debt,  or  demand,  so  expressed  or  acknowledged  to  have 
been  paid,  settled,  balanced,  or  otherwise  discharged  or  satisfied,  within 
the  intent  and  meaning  of  this  schedule,  and  shall  be  charged  with  a 
duty  accordingly;  and  any  receipt,  discharge,  note,  memorandum,  or 
Writing  whatever,  given  to  any  person  for  or  upon  the  payment  of 
money,  which  shall  contain,  import,  or  signify  any  general  acknowledg- 
ment of  any  debt,  account,  claim,  or  demand,  debts,  accounts,  claims, 
or  demands,  whereof  the  amounts  shall  not  be  therein  specified,  having  been 
paid,  settled,  balanced,  or  otherwise  discharged  or  satisfied,  or  whereby 
any  sum  of  money  therein  mentioned  shall  be  acknowledged  to  bo 
received  in  full,  or  in  discharge  or  satisfaction  of  any  such  debt,  account, 
claim,  or  demand,  debts,  accounts,  claims,  or  demands,  and  whether  the 
same  shall  or  shall  not  be  signed  with  the  name  of  any  person,  shall  be 
deemed  and  taken  to  be  a  receipt  for  the  sum  of  lOOOZ.  or  upwardSj 
within  the  intent  and  meaning  of  this  schedule,  and  shall  be  charged 
with  the  duty  of  lOs.  accordingly."  This  paper  clearly  imports  an 
acknowledgment  of  an  account  having  been  settled. 

Sir  F,  Pollock,  for  the  plaintiff. — The  highest  receipt-stamp  is  10«., 
and  this  paper  bears  a  higher  stamp,  and  is  therefore  no  injury  to  the 
revenue.  The  portion  of  the  statute  55  Geo.  3,  c.  184,  that  has  been 
cited,  applies  to  papers  that  are  in  themselves  really  receipts.  This  is 
not  so,  as  it  contains  an  agreement  to  give  a  receint,  and  contemplates 
some  other  paper  in  addition  to  and  subsequent  to  that  which  I  propose 
to  give  in  evidence :  indeed,  this  very  paper  has  been  received  by  Lord 
Langdale  at  the  Rolls. 

Lord  Denman,  C.  J. — I  shall  receive  the  evidence. 

The  paper  was  read. 
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Lord  Denman,  C.  J.,  suggested,  that,  as  the  case  was  entirely  matter 
of  account,  it  should  be  referred. 

The  case  waa  referred. 
Piatt  and  Humfrey^  for  the  plaintiff. 
Sir  F.  Pollock  and  HogginSj  for  the  defendant 


HODSOLL  V.  STALLBRASS  and  ANOTHER.— p.  63. 

In  an  action  by  the  master  of  an  apprentice  for  an  injury  done  to  him  per  quod  servitium  amisit, 
the  declaration  alleged  a4  special  damage,  that  the  apprentice  was  permanently  injured,  and 
could  never  again  be  capable  of  serving  the  plaintiff  as  his  apprentice  during  the  remainder  of 
the  term  : — /fe///,  that  the  jury  might  award  damages  for  the  loss  of  the  master  up  to  the  end 
of  the  term,  by  reason  of  the  permanent  injury  of  the  apprentice,  and  that  they  were  not  limited 
to  give  damages  for  the  loss  of  the  master  up  to  the  time  of  the  commencement  of  the  action 
only. 

Case. — The  declaration  stated  that  the  defendants  kept  a  dog,  well 
knowing  it  to  be  accustomed  to  bite  mankind,  and  that  the  dog,  on  the 
21st  of  March,  1839,  bit  James  Young,  the  apprentice  and  servant  of  tiie 
plaintiff,  and  injured  his  fingers,  whereby  James  Young  was,  from  time 
to  time  till  the  commencement  of  this  suit,  rendered  incapable  of  doing 
his  duty  as  such  servant  and  apprentice  of  the  plaintiff'  in  his  trade  of  a 
watchmaker,  in  the  way  of  which  trade  J.  Y.  was  apprenticed  to  the 
plaintiff  by  an  indenture  dated  the  9th  of  July,  1836,  from  that  time  till 
the  1st  of  August,  1843.  The  declaration  then  stated  as  special  damage, 
that  the  plaintiff  was  obliged  to  hire  one  William  Evans  in  the  stead  ot 
the  said  J.  Y.,  and  concluded  with  the  following  allegation : — 

"  And  the  plaintiff  further  saith,  that  by  means  of  the  premises  of  tho 
said  fingers  and  hand  and  arm  of  the  said  James  Young  have  become, 
and  are  permanently  crippled  and  hurt,  and  rendered  unfit  for  use,  and 
the  general  health  of  the  said  James  Young  hath  become  and  is  greatly 
injured  and  impaired.;  and  he,  the  said  James  Young,  will  never  again 
be  capable  of  working  at  the  said  trade  and  business  of  a  watchmaker, 
as  he  otherwise  might  and  would  have  done,  and  the  plaintiff  will  there- 
by lose  all  the  benefit  and  advantage  which  he  might  and  would  other- 
wise have  received  and  acquired  from  the  future  service  and  assistance 
of  the  said  James  Young,  as  such  servant  and  apprentice  as  aforesaid, 
from  thenceforth  until  the  end  and  expiration  of  his  said  apprenticeship ; 
and  he,  the  plaintiff,  having  in  and  by  the  said  indenture  of  apprentice- 
ship covenanted  and  agreed  to  find,  provide,  and  allow  unto  the  said 
James  Young,  his  said  servant  and  apprentice,  competent  and  sufficient 
meat,  drink,  and  apparel,  lodging,  washing,  and  all  other  things  neces- 
sary and  fit  for  an  apprentice  during  all  the  term  aforesaid,  and  will 
remain  liable  so  to  do  until  the  end  and  expiration  of  the  said  term,  not- 
withstanding he  may  hereafter  receive  little  or  no  benefit  from  the 
service  and  assistance  of  the  said  James  Yoimg,  as  such  servant  and  ap- 
prentice as  aforesaid,  in  his,  the  plaintiff's,  said  trade  and  business,  hi 
consequence  of  the  wounds  and  injuries  aforesaid,  occasioned  as  afore- 
said ;  and  he,  the  plaintiff,  hath  been  and  is,  by  means  of  the  premises 
aforesaid,  otherwise  greatly  injured  and  damnified,  to  the  plamtiff's 
damage,"  &c. 

VOL.  xxxvm.  7  E 
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Plea,  a  payment  into  court  of  ten  pounds,  and  that  the  plaintiif  had 
sustained  no  greater  damages. 

Replication,  that  the  plaintitf  had  sustained  greater  damages. 

The  facts  of  the  case  were  proved,  and  it  appeared  that  the  plaintiff's 
apprentice,  James  Young,*had  had  the  end  of  one  of  his  fingers  bitten 
off  by  the  defendant's  dog,  which  rendered  him  permanently  miable  to 
do  some  parts  of  the  watchmaking  business  that  he  had  before  that  time 
been  able  to  do. 

Er/cy  for  the  defendant. — I  submit  that  the  plaintiff  cannot  recover 
for  any  injury  sustained  by  him  for  the  loss  of  the  service  of  his  appren- 
tice after  the  time  of  the  bringing  of  the  action.  His  right  of  action 
arises  from  the  injury  that  he  has  received,  and  he  is  therefore  not  enti- 
tled to  recover  for  any  prospective  damage. 

J.  Jervis,  for  the  plaintiff. — The  loss  of  the  service  of  the  plaintiff's 
apprentice,  caused  by  the  wrongful  act  or  wrongful  negligence  of  the 
defendants,  gives  the  plaintiff  a  right  of  action,  and  it  is  mercy  to  him 
that  all  the  damages  should  be  recovered  in  one  action,  instead  of  having 
a  fresh  action,  from  time  to  time,  till  the  end  of  the  apprenticeship ;  and 
if  the  plaintiff  has  a  cause  of  action  in  this  case,  the  jury  have  a  right 
to  consider  the*  whole  extent  of  the  injury  sustained. 

Lord  Denman,  C.  J. — I  think  that  under  this  declaration  the  plaintiff 
may  recover  a  compensation  for  the  damage  he  sustains  by  the  perma- 
nent injury  of  his  apprentice  to  the  end  of  his  apprenticeship. 

Ericj  for  the  defendant,  asked,  that  to  save  expense  the  jury  might 
assess  the  damages  separately  for  the  pennanent  mjiuy  done  to  the 
apprentice. 

Lord  Denman,  C.  J. — I  see  no  objection  to  that. 

Verdict  for  the  plaintitf,  the  jury  finding  that  20/.  was  the  amount 
of  the  damages  to  the  plaintiif  from  the  permanent  injury  to  the 
apprentice,  and  that  the  sum  paid  into  court  was  sufficient  for  the 
damages  up  to  the  time  of  the  commencement  of  the  action. 

Lord  Denman,  C.  J.,  gave  leave  to* move  to  enter  a  verdict  for  the 
defendant,  in  case  the  court  should  be  of  opinion  that  the  plaintiff  could 
not  recover  for  any  damage  later  than  the  conunencement  of  the  action. 

J.  Jervis  and  BarsloWy  for  the  plaintiff. 

Erie  and  Buii,  for  the  defendant. 


In  the  ensuing  term  Erie  applied,  in  pursuance  of  the  leave  given 
for  a  nile  to  show  cause  why  a  verdict  should  not  be  entered  for  the 
defendant ;  but  the  court  refused  a  rule. 

See  Ongram  t.  Lawamf  poet 


BELL,  Gent.,  one,  &c.,  v.  FRANCIS  and  Others.— p.  66. 

In  sn  action  againiit  the  ilirectora  of  an  intended  company,  it  was  proved,  (in  order  to  let  io 
aecondaiy  evidence  of  their  minute-books,  call<H]  for  under  a  notice  to  produce,)  that  four 
months  bcfure  the  trial,  the  late  secretary  had  the  Inioks  in  a  desk  at  the  office  of  the  company, 
and  that  he  then  gave  up  the  key  of  the  desk  to  the  manager  of  the  company,  who  acted  for 
the  directors : — He/d^  sufficient 

In  an  action  by  the  solicitor  of  an  intended  company  for  preparing  their  copartnership  deed,  a 
person  may  be  liable  without  being  one  of  the  dirccton.    The  persons  who  are  directors  are 


o6]  9  Carrington  &  Payne.  51 

Ikble,  and  other  peraoni  may  be  liable  also,  if  they  interfere  in  the  management,  and  hold 
themselves  out  as  persons  giving  the  order ;  and  in  such  a  case  the  question  will  be,  whether 
such  persons  as  were  not  directors  so  acted  as  to  become  employers  of  the  solicitors  in  prepar- 
ing the  deed. 

Debt  for  work  done. — Plea,  never  indebted. 

It  was  opened  by  R.  V,  Richards^  for  the  plaintiff,  that  the  defendants 
-were  sued  as  the  Directors  of  the  London  United  Trades'  Bank,  for  ' 
money  due  to  the  plaintiff  as  their  solicitor — in  preparing  their  deed  of 
partnership,  and  for  other  business. 

On  the  part  of  the  plaintiff,  R.  V.  Richards  called  for  the  production 
of  the  minute-books  of  the  directors. 

Thesigevj  for  the  defendant,  declined  to  produce  them. 

To  trace  the  books  to  the  possession  of  the  directors,  Mr.  Edgehill, 
the  late  secretary  to  the  company,  was  called ;  he  said,  "  The  account- 
books  were  kept  in  my  desk,  at  the  office  of  the  company.  I  last  saw 
the  books  there  on  the  26th  of  August  last.  Mr.  Thompson,  one  of  the 
defendants,  was  then  a  director.  I  have  not  seen  the  books  since  they 
were  taken  out  of  my  possession  in  consequence  of  a  dispute ;  and  I,  on 
the  26th  of  August  last,  placed  the  key  of  the  desk  in  which  the  books 
were  contained  in  the  hands  of  the  manager  of  the  company,  who  acted 
for  the  directors. 

Thesiger. — Does  yoiur  lordship  think  that  this  is  enough  to  let  in 
secondary  evidence  of  the  books  ? 

Lord  Denman,  C.  J. — I  think  that  it  sufficiently  traces  them  to  you. 

It  appeared  that  the  plaintiff  was  appointed  in  December,  1837,  to  be 
solicitor  to  the  company  by  a  resolution  of  the  then  directors,  and  that 
he  was  to  attend  all  meetings  of  the  directors,  &c.,  and  be  paid  350/.  a 
year  besides  his  legal  charges.  It  further  appeared  that  the  deed  was 
prepared  by  the  plaintiff  in  December,  1838,  but  that  the  defendant 
Francis  did  not  become  a  director  till  the  1st  of  March,  1839. 

Lord  Denman,  C.  J. — In  cases  of  this  kind,  a  person  may  be  liable 
without  being  a  director. 

It  was  further  proved  by  Mr.  Jamieson,  the  manager  of  the  company, 
that  at  a  meeting  of  the  company  on  the  20th  of  December,  1838,  at 
which  the  defendant  Francis  was  present,  the  draught  of  the  deed  was 
produced,  and  its  clauses  discussed;  and  that  the  defendant  Francis 
took  a  part  in  suggesting  alterations  in  the  draught. 

Lord  Denman,  C.  J. — The  question  is,  whether  the  defendant  Francis 
so  acted  before  he  became  a  director  as  to  become  one  of  the  employers 
of  the  plaintiff  in  preparing  this  deed.  Where  persons  become  directors 
in  one  of  these  proposed  companies,  they  make  themselves  liable,  and 
other  persons  may  do  so  if  they  interfere  in  the  management,  and  hold 
themselves  out  as  persons  giving  the  order. 

Verdict  for  the  defendant 

R.  V.  Richardsy  and  Mansel,  for  the  plaintiff. 
Thesiger f  and  Wi  H.  Watson^  for  the  defendant. 
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before  lord  denman,  c.j. 

LYONS  V.  DE  PASS  and  Another.— p.  68. 

A  tale  of  goods,  being  those  in  which  he  usoally  deals,  made  to  a  tradesman  in  his  warehoose 
or  shop,  in  the  city  of  London,  is  a  sale  in  market  overt,  notwithstanding  the  construction  of 
premises  be  such,  that  a  person  from  the  ouuide  cannot  see  what  is  going  on  within. 

Trover  for  a  quantity  of  slippers. — Pleas,  1st,  not  guilty ;  and  2d, 
that  at  the  time  when,  &c.,  the  plaintiff  was  not  possessed  of  goods  and 
chattels  in  the  declaration  mentioned,  or  of  either  of  them,  or  of  any 
part  thereof,  as  of  his  own  property,  in  manner  and  form  as  he  had 
alleged. 

It  appeared  that  the  slippers  in  question  had  got  into  the  possession 
of  the  defendants  under  the  following  circumstances.  On  the  4th  of 
March  a  person  named  Fuller  went  to  the  house  of  the  plaintiff,  and 
told  him  he  had  got  an  order  for  fifteen  dozen  pair  of  slippers  to  sell ; 
the  plaintiff  asked  him  at  what  price,  and  bemg  told  15*.  6d.  a  dozen, 
agreed  that  he  should  sell  them,  and  have  the  odd  6d.  a  dozen  for  his 
trouble  in  doing  so.  Fuller  wished  the  plaintiff  to  hitrust  him  with  the 
goods,  but  the  plaintiff  declined,  saying  he  would  not  trust  his  property 
to  anybody :  upon  which  Fuller  said,  "  Well,  you  shall  go  with  me  lo 
the  warehouse,^'  Upon  this  the  goods  were  packed  up,  and  the  plain- 
tiff. Fuller,  and  a  porter  who  carried  the  goods,  went  together  to  the 
premises  of  the  defendants,  in  Cateaton  street,  in  the  city  of  London. 
When  they  arrived  there,  Fuller  told  the  plaintiff  to  stay  at  the  door, 
that  he  might  not  spoil  his  custom ;  accordingly  the  prisoner  and  the 
porter  only  went  inside  the  warehouse.  The  porter  immediately  came 
out  and  went  away ;  Fuller,  having  remained  in  about  a  quarter  of  an 
hour,  made  his  appearance,  upon  which  the  plaintiff  asked  him  for  his 
money.  He  replied,  "  The  gentleman  has  not  paid  me  yet ;  he  has 
ordered  four  dozen  ladies'  slippers  more ;  I  will  give  you  a  check  for 
the  whole  amount."  While  they  were  walking  along  together.  Fuller 
suddenly  ran  away  from  the  plaintiff,  and  was  not  seen  till  several  days 
after,  when  the  plaintiff,  meeting  him  in  the  street,  seized  him  and 
demanded  his  money ;  but  he  got  away  again,  and  had  the  effrontery  to 
summon  the  plaintiff  before  the  lord  mayor  for  assaulting  him  in  the 
street.  However,  upon  the  matter  being  explained,  the  lord  mayor 
committed  Fuller  on  a  charge  of  feloniously  obtaining  the  slippers,  and 
he  was  subsequently  tried  and  convicted,  and  sentenced  to  be  trans- 
ported for  seven  years. 

One  of  the  defendants  was  examined  as  a  witness  at  the  trial,  on  the 
part  of  the  prosecutor,  and  gave  his  evidence  as  follows : — ^**  I  Uve  in 
Cateaton  Street ;  the  prisoner  came  to  me  on  the  4th  of  March,  about 
ten  o'clock  in  the  morning,  to  know  if  we  could  buy  a  lot  of  jobslippers, 
about  145.  a  dozen.  We  told  him  he  might  bring  them,  but  we  had  not 
seen  a  sample  of  them;  he  called  again  about  an  hour  after  with  sixteen 
dozen,  and  said,  *  Here  are  the  slippers ;'  he  said  there  were  only  fifteen 
dozen.  We  gave  him  12.5.  a  dozen  for  the  men's  and  less  for  the  other, 
9/.  4*.  altogctiier,  and  gave  him  a  check  for  the  amoimt ;  he  said  he  had 
them  ot  conjnission  from  a  person  who  wanted  money.  We  did  not 
give  him  an  order  for  four  dozen  more." 
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The  slippers  having  been  resold  by  the  defendants,  were  not  pro- 
duced at  the  trial  at  the  Central  Court,  and  therefore  the  court  could  not 
make  an  order  for  their  restitution,  under  the  statute  7  &  8  Geo.  4,  c.  29, 
s.  57. 

An  examined  copy  of  the  record  of  Fuller's  conviction  at  the  Central 
Criminal  Court  was  put  in,  {a)  and  the  short-hand  writer  of  that  court 
proved  from  his  notes  the  evidence  given  by  the  defendant  as  above 
stated.  A  witness  was  also  called,  who  proved  that  he  applied  to  one 
of  the  defendants,  on  the  part  of  the  plaintiff,  for  a  settlement,  and  was 
told  by  him  that  they  would  give  the  plaintiif  3/.,  if  he  would  take  it, 
but  not  a  farthing  more.     This  the  plaintiff  declined. 

Sir  F.  Pollock,  for  the  defendants,  relied  on  two  grounds  of  defence : — 
first,  that  there  had  been  a  sale  in  market  overt,  which  passed  the  pro- 
perty to  them ;  and,  secondly,  that  the  sale  was  a  bonS  fide  sale,  made 
by  the  authority  of  the  plaintiff,  to  whom  the  goods  belonged. 

Lord  Denman  inquired  of  Plattj  who  led  for  the  plaintiff,  what  was 
his  answer  to  the  objection  that  there  had  been  a  sale  in  market  overt. 

Plati  replied,  that  it  was  not,  in  point  of  law,  a  sale  in  market  overt. 

Lord  Denman,  C.  J.,  in  summing  up,  said — This  is  an  action  of  tro^ 
ver,  brought  to  recover  the  value  of  a  quantity  of  slippers,  which  the 
defendants  purchased  of  a  person  named  Fuller,  who  was  afterwards* 
prosecuted  by  the  plaintiff,  and  convicted  of  having  stolen  them  from 
him.  It  is  said  that  Fuller  got  possession  of  the  goods  by  a  trick ;  and, 
if  so,  it  seems  to  me  that  the  property  did  not  pass  by  the  mere  fact  of 
his  selling  them  to  the  defendants.  It  seems  to  me  that  the  plaintiff's 
conduct  will  not  affect  the  question  of  whether  the  goods  were  stolen  or 
not(A)  You  will  find  your  verdict  for  the  plaintiff,  unless  you  think 
there  was  a  sale  in  market  overt ;  for  such  a  sale  cures  a  felony.  It  is 
for  you  to  say,  under  all  the  circumstances  of  the  case,  whether  this  was 
a  sale  in  market  overt.  The  defendants  are  not  charged  with  receiving 
the  goods  knowing  them  to  have  been  stolen ;  but  merely  with  receiv- 
ing them  from  Fuller  while  they  were  the  property  of  the  plaintiff.(c) 
The  property  did  not  pass  unless  there  was  a  sale  in  market  overt.  If 
you  think  there  was  such  sale,  you  will  find  your  verdict  for  the  defend- 
ants ;  if  you  think  there  was  not,  then  you  will  find  for  the  plaintiff. 
Verdict  for  the  defendants,  with  leave  to  enter  a  verdict  for  the 
plaintiff  for  9/.  4.9.,  the  sum  paid  for  the  slippers,  if  the  Court  of 
Queen's  Bench  should  be  of  opinion  that,  under  the  circum- 
stances, the  sale  was  not  in  law  a  sale  in  market  overt. 

Piatt,  Payne,  and  Pashley,  for  the  plaintiff. 

Sir  F.  Pollock,  and  fV,  H,  fVatson,  for  the  defendants. 

(a)  It  WBi  n«cemary  for  the  plaintiff  to  prosecute  the  thief;  if  he  had  not  done  so,  he  could 
not  have  maintained  the  action  of  trover,  not  as  it  seems  on  the  ground  mentioned  by  Lord  Ken- 
yon  in  Howard  v.  Smiih,  2  T.  R.  755,  that  during  the  interval  between  the  felony  and  the 
conviction,  tht  property  remairu  in  dubio,  but  for  the  reason  mentioned  by  the  Court  of  King's 
Bench,  in  Peer  v.  Humfrey,  2  Ad.  &  E.  495,  and  4  Nev.  &.  Man.  484.  See  Gimnon  v.  Wood- 
full.  Vol.  2  of  these  Reports,  p.  41,  and  1  Hale's  P.  C.  c.  47,  p.  538,  where  it  is  said— ''A.  steals 
the  goods,  viz.  50i!.  in  money,  of  B.,  is  convicted,  and  hath  his  clergy  upon  the  prosecution  of  B. 
B.  brings  trover  fur  the  50/.  adjudged  for  the  plaintiff,  because  now  the  plaintiff  hath  prosecuted 
the  law  against  him,  and  no  mischief  to  the  commonwealth ;  but,  before  prosecution,  trover  lies 
not,  for  so  felonies  would  be  healed.'* 

(Jb)  Leave  was  given  to  Sir  F.  Pollock  to  argue  this  point  in  showing  cause,  if  the  court  should 
gnat  a  role  upon  the  other. 

(c)  In  Coke's  2d  Instit.  p.  713,  it  is  said — "If  they  be  aold'ofamn  between  two,  of  parpose 
to  bar  him  thai  hath  right,  this  barreth  not.*' 

b2 
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BEFORE  LOto  DENMAN.C.  J.;  LITTLEDALE.  J. ;  AND  COLERmGE.  J. 

In  the  ensuing  Hilary  Term,  Payne  (a)  moved,  pursuant  to  the  leave 
given  at  the  trial.  He  contended  that  the  sale  was  not  a  legal  sale  in 
market  overt  upon  two  grounds :  first,  on  account  of  the  nature  of  the 
place  in  which  the  sale  took  place,  viz.  a  warehouse,  and  not  an  open 
shop  ;  and,  secondly,  on  account  of  the  character  of  the  purchaser,  he  not 
having  been  shown  to  be  a  freeman  of  London.  On  the  first  point  he 
referred  to  Comyn's  Dig.,  title  Market,  E,  in  which  (after  the  statement 
that  a  sale  in  an  open  shop  in  London  of  proper  goods  is  a  sale  in  mar- 
ket overt,  and  changes  the  property)  it  is  said,  "A  sale  in  a  covert  place 
within  a  fair  or  market,  does  not  change  the  property,  as  in  a  back  room 
or  warehouse,  or  behind  a  hanging  or  cupboard,  where  a  man  passing 
before  the  shop  cannot  see,  or  where  the  windows  of  the  shop  are  shut." 
He  also  referred  to  the  case  of  Taylor  v.  Chambers,  {b)  as  an  authority 
to  show  that  the  shop  must  be  an  open  shop,  and  that  one  of  the  con- 
tracting parties,  at  least,  must  be  a  freeman ;  and  he  argued,  that,  in 
addition  to  the  fact  of  the  place  in  question  being  called  a  warehouse^ 
it  was  evident  that  it  was  in  fact  a  covert  place,  into  which  a  person 
could  not  see  from  without,  or  the  plaintiif  would  have  been  able  to  see 
in,  and  the  fraud  would  not  have  been  committed  upon  him.    He  relied 

{n)  Plait  wan  abflent,  from  indisposition. 

(6)  Cro.  Jac.  68.  That  was  an  action  of  trover  for  a  silk  quilt»  a  tester  of  a  bed,  five  Bilii  car^ 
tains,  a  petticoat,  and  a  cloak.  The  defendant  pleaded  not  guilty  to  all  but  the  petticoat  and 
cloak,  and  as  to  them  he  pleaded  that  the  city  of  London  is  an  ancient  city,  and  there  is  a  mar- 
ket there  in  every  open  shop  on  every  day  besides  Sundays  and  holidays  from  sunrise  to  sunset, 
ao  that  one  of  the  contractors  is  a  freeman,  and  that  he,  being  a  freeman  of  the  Company  of 
Mercers,  bought  those  things  in  his  open  shop.  To  this  plea  the  plaintiff  demurred,  and  the 
court  held  that  it  was  not  good.  *'  For,"  saij  they,  "  the  custom  is  too  general  that  every  free- 
man might  buy  all  manner  of  wares  in  every  shop,  ^c,  for  then  a  scrivener  might  buy  plate  in 
his  shop  and  the  like,  dec,  which  is  not  reasonable.  And  here  he,  being  of  the  mystery  of  mer- 
cers, to  buy  petticoats  and  cloaks,  dec.,  it  is  not  agreeable  to  his  trade."  And  Popbam  said,  that 
it  had  been  resolved  that  such  custom,  being  found  by  a  special  verdict,  was  unreasonable; 
wherefore  it  was  adjudged  for  the  plaintiff. 

In  Palmer  v.  WoUey^  Cro.  Eliz.  4.^4,  it  is  said  that  a  draper**  shop  is  not  a  market  overt  for 
the  purchase  of  plate ;  **  and  ao  if  the  sale  be  in  a  back  shop,  or  in  another  place  not  open,  no 
property  shall  be  changed  by  sucn  sale." 

Also,  in  the  case  of  market  overt,  5  Coke,  83,  b,  before  referred  to,  it  is  said  that  the  sale  of 
stolen  plate  in  a  goldsmith*s  shop  in  London  vests  the  property  if  the  plate  be  wld  openly  ,•  but 
that  if  the  sale  be  in  the  shop  of  a  goldsmith,  either  behind  a  hanging  or  behind  a  cupboard, 
upon  which  his  plate  stands,  so  that  one  who  stood  or  passed  by  the  shop  could  not  see  it,  it 
would  not  change  the  property ;  and  so  if  the  sale  be  not  in  the  shop,  but  in  the  warehouse  or 
other  place  of  the  house,  it  would  not  change  the  property.  In  Hale's  P.  C.  c.  47,  his  lordship, 
speaking  of  restitution,  says — *'Ut.  This  act  was  made  to  encourage  persons  robbed  to  pursue 
malefactors,  and  therefore  they  have  an  assurance  of  restitution ;  and  it  would  be  small  encou- 
ragement, if  a  thief  by  sale  in  market  overt,  which  is  every  day  in  almost  every  shop  in  London, 
■hould  elude  it. 

.  '^  2d.  It  were  against  the  common  good,  and  would  encourage  oflendera  to  the  common  detri- 
ment, if  this  sale  should  conclude  the  owner. 

**  3d.  The  man  that  is  robbed  is  robbed  against  his  will,  and  cannot  help  it ;  but  the  buyer  of 
stolen  gooda  may  choose  whether  he  will  buy,  or  if  he  buy,  may  yet  refuse  to  buy  unless  well 
secured  of  tbf*  property  of  the  goods,  or  knowing  the  owner."  He  goes  on  to  state  that  there  is 
no  authority,  but  it  is  only  gratus  dictum,  that  sale  in  market  overt  barred  restitution  on  appeal, 
and  cites  as  authorities  contra,  the  following : — **  IsL  It  hath  been  the  constant  practice  at  New- 
gate that  sale  in  market  overt  hath  not  been  allowed  against  this  writ  of  restitution,  and  this  Mr. 
Lee,  secondary  there  for  above  thirty  yeara,  hath  attested  openly.  2d.  Lord  Coke  says  on  the 
ataL  21  Hen.  8,  c  11,  *Uhe  party  robbed  or  owner  shall  have  restitution  notwithstanding  any 
aale  in  market  overt,  and  with  this  agreed  myself  and  Justice  Twisden  upon  consideration  of  thw 
«tatute." 
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also  upon  the  fact  of  there  being  no  modern  case  iii  the  books  on  the 
subject  of  a  sale  in  a  London  ware-house  being  a  sale  in  market  overt, 
as  strongly  tending  to  show  that,  with  the  change  in  the  construction  of 
the  premises,  the  privilege  was  altogether  lost;  on  the  principle  that  the 
reason  ceasing  the  thing  itself  ceases,  and  according  to  the  maxim, 
"debile  fundamentum  falUt  opus."  He  further  submitted,  that  if,  not- 
withstanding such  change,  the  privilege  were  held  to  exist,  it  would 
open  a  door  to  the  disposal  of  stolen  property  to  a  very  great  and  fear- 
ful extent.  Under  all  these  circmnstances,  he  urged  upon  their  lordships 
the  propriety  of  granting  a  rule,  that  the  question,  which  he  considered 
as  of  much  importance,  might  be  fully  and  solemnly  argued. 

Lord  Denman,  C.  J.,  said,  that  with  respect  to  the  nature  of  the 
premises  in  which  the  sale  took  place,  reference  was  made  at  the  trial  on 
both  sides  to  the  knowledge  of  the  jury,  and  they  had  found  the  fact 
that  it  was  market  overt ;  and  with  respect  to  the  objection  that  the  pur- 
chaser should  be  a  freeman,  no  question  was  raised  on  that  ground  at 
Nisi  Prius. 

LiTTLEDALE,  J. — ^Aftcr  referring  to  the  case  of  market  overt  in  5  Coke, 
83,  b,  in  which  it  is  stated  that  every  shop  in  London  is  market  overt  for 
such  things  only  as,  according  to  the  trade  of  the  owner,  are  put  there 
for  sale,  said  that  in  his  opinion  the  circumstance  of  the  alteration  in  the 
shops  of  London,  in  which  glazed  windows  were  substituted  for  open 
fronts,  did  not  render  a  sale  in  such  shops  less  a  sale  in  market  overt 
than  it  would  have  been  if  they  had  continued  in  their  former  state. 

Coleridge,  J.,  said,  that  if  the  argument  used  with  reference  to  the 
alteration  in  the  construction  of  the  buildings  were  to  prevail  to  the 
extent  to  which  it  had  been  pressed,  it  would  have  the  effect  of  destroy- 
ing the  custom  altogether,  and  preventing  there  being  any  sale  in  market 
overt  in  a  shop  in  London.  His  lordship  added,  that  in  his  opinion  it 
would  be  productive  of  so  much  mischief  to  have  the  law  on  the  subject 
questioned,  that  he  could  not  consent  to  grant  any  rule  upon  the  subject 

Rule  refused. 


OXFORD  SUMMER  CIRCUIT,  1839. 


BEFORE  MR  BARON  ALDERSON,  AND  MR.  JUSTICE  WILLIAMS 

BERKSHIRE  ASSIZES. 

{Civil  Side.) 

BEFORE  MR.  BARON  ALDERSON. 

SELWOOD  V.  MOUNT,  Esq.,  and  OTHERS.— p.  75. 

Maglftratei  having  conTicted  •  party  under  the  Highway  act,  they  drew  up  a  conviction  audi 
i«tsr&fd  it  to  the  clerk  of  the  peace,  and  on  an  action  being  brought  against  them,  they  pat  in 
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the  conviction  retained  to  the  clerk  of  the  peace  (which  vas  open  to  some  formil 
objections),  and  also  another  conviction  drawn  up  afterwards  in  a  more  formal  shape: — 

Semble,  that  there  is  no  impropriety  in  this  course  of  proceeding,  provided  the  latter  con- 
viction is  according  to  the  truth  and  supported  bj  the  facts  of  the  case. 

Semble,  that,  on  deciding  a  case,  magistrates  ought  not  to  take  an  indemnity,  as  it  has 
the  effect  of  enabling  them  to  decide  more  safely  in  favour  of  a  party  who  is  able  (o 
give  an  indemnity,  than  of  one  who  cannot  do  so. 

Trespass,  for  entering  the  plaintiff's  house  and  close,  and  taking  his 
goods.     Plea — Not  guilty. 

It  was  opened  by  Whateley^  for  the  plaintiff,  that  the  plaintiff  had 
applied  to  two  magistrates,  under  the  stat.  5  &  6  Will.  4,  c.  50  (the 
Highway  Act),  s.  84,  (a)  to  cause  a  footpath  to  be  stopped  up,  as  use- 
less :  and  that  they  having,  under  sec.  85  of  the  act,  certified  that  it  was 
BO,  Mr.  Williams,  of  East  Ilsley,  had,  under  sec.  88  of  the  act,  appealed 
against  their  certificate ;  and  on  the  trial  of  that  appeal  at  the  Quarter 
Sessions  at  Abingdon,  on  the  3d  of  July,  1838,  the  jury  found  that  the 
footpath  was  not  useless ;  and  the  Quarter  Sessions  ordered  that  the 
costs  of  the  appeal  should  be  paid  by  the  respondent.  As  the  order  was 
originally  drawn  up,  no  respondent's  name  was  mentioned,  though  the 
plaintiff's  name  was  afterwards  inserted  (as  he  submitted)  improperly, 
by  the  direction  of  the  chairman.  However,  the  sessions  did  not  ascer- 
tain the  amount  of  costs,  and  therefore  their  order  was,  on  that  point, 
inoperative.  After  this  Mr.  Williams  went  before  Mr.  Mount  and  Mr. 
Bunny,  two  of  the  defendants,  who  were  magistrates,  and  they  granted 
a  warrant  of  distress  to  levy  112Z.  0«.  4d.  as  the  amount  of  these  costs, 
on  the  plaintiff's  goods,  which  warrant  was  executed  by  the  defendant 
Law,  who  was  the  constable.  He  submitted,  that  as  the  Quarter  Ses- 
sions had  not  ascertained  the  amount  of  costs,  the  defendants,  Mr. 
Mount  and  Mr.  Bunny,  had  no  authority  to  issue  any  warrant.  They, 
however,  were  mere  nominal  defendants,  as  Mr.  Williams  had  given 
them  an  indemnity. 

The  taking  of  the  goods  was  proved,  and  the  counsel  of  the  defendant 
Law  put  in  the  warrant  of  distress,  which  the  defendant  Law  had 
notice  to  produce.  The  order  of  sessions  for  the  payment  of  the  costs 
was  also  put  in,  and  did  not  specify  any  sum.  The  indemnity  given  by 
Mr.  Williams  to  Mr.  Mount  and  Mr.  Bunny,  was  also  put  in. 

Alderson,  B. — Magistrates  ought  not,  I  think,  to  take  an  indemnity. 
It  is  a  bad  practice,  as  it  has  the  effect  of  enabling  them  more  safely  to 
decide  in  favour  of  a  party  who  is  able  to  give  an  indemnity,  than  of 
one  who  cannot  do  so. 

Ludlow^  Serjt.,  for  the  defendants,  Mount  and  Bunny. — By  the  90th 
sect,  of  the  stat.  5  &  6  Will.  4,  c.  50,  the  Quarter  Sessions  are  bound 
to  order  the  costs  to  the  successful  party,  on  an  appeal  of  this  kind ; 
and  that  being  so,  I  submit  that  the  magistrates,  by  whom  the  payment 
of  them  is  to  be  enforced  under  the  103d  section,  may  ascertain  the 
amount ;  and  that,  at  all  events,  even  if  this  is  not  so,  the  plaintiff  should 
have  made  this  his  defence  when  summoned  before  Mr.  Mount  and  Mr. 
Bunny ;  instead  of  which,  he  never  either  appeared  to  their  summons, 
or  matde  any  defence  or  objection  before  them,  till  a  warrant  of  distress 
is  granted,  and  then  brings  his  action.  I  submit,  that  as  the  magistrates 
had  jurisdiction  over  the  subject-matter,  their  conviction  is  a  bar  to  the 
present  action ;  and  his  remedy,  if  any,  was  by  appeal  under  the  105th 

(a)  The  sections  of  the  Highway  Act  referred  to  in  this  case  wiU  be  found  in  Ban'i 
Justice,  tit  Biffhwajft. 
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section.  I  ought  to  mentWn  also,  that  a  conviction  was  returned  by  the 
magistrates  to  the  Quarter  Sessions,  and  that  that  conviction  is  open  to 
some  objections.  Since  that  the  magistrates  have  drawn  up  another  con- 
viction, which  is  free  from  those  objections.  I  submit  that  they  are 
right  in  doing  so.  It  has  long  been  the  practice  for  magistrates  not  to 
draw  up  their  convictions  at  the  time.  If  the  conviction  returned  to  the 
sessions  is  good,  cadet  questio  ;  and  if  it  is  not,  it  is  a  nullity,  and  nothing 
at  all ;  and  the  magistrates  are  then  in  the  same  situation  as  if  no  con- 
viction had  ever  been  returned  to  the  sessions. 

Alderson,  B. — ^I  do  not  see  any  impropriety  in  the  magistrates  draw- 
ing up  another  conviction  in  a  more  formal  shape,  provided  that  the 
latter  is  according  to  the  truth,  and  supported  by  the  facts  of  the  case. 

Both  the  convictions  were  put  in,  and  the  learned  Baron  being  of 
opinion  that  they  were  in  point  of  law  no  answer  to  the  action,  there 
was  a 

Verdict  for  the  plaintiff  against  the  defendants  Mount  and  Bunny, 
and  for  the  defendant  Law. 

Whateley,  Tt/rwhitt,  and  J.  Jeffrey%  Williams^  for  the  plaintiff. 

Ludlow  and  Talfourd^  Serjts.,  and  Carringtony  for  the  defendants 
Mount  and  Bunny. 

Walesbyy  for  the  defendant  Law.^ 


In  the  ensuing  term,  Ludlow ^  Serjt.,  applied  to  the  court  of  Queen's 
Bench  for  a  new  trial,  on  the  ground  that  the  facts  before  stated  were  a 
good  defence  for  the  magistrates.  The  court  granted  a  rule  to  ^ow 
cause. 


WORCESTER  ASSIZES. 

{Grown  Side.) 
BEFORE  MR.  BARON  ALDERSON. 


If  one  of  the  g^rand  jurors  be  a  Quaker,  the  indictments  should  commence,  "The Jurors 
for  our  lady,  the  queen,  upon  their  oath  and  affirmation  present,"  &c. 

On  the  grand  jury  being  called,  one  of  them,  Josiah  King,  Esq.  (who 
was  stated  to  be  one  of  the  Society  of  Friends),  made  his  affirmation.(a) 

Aldekson,  B.,  directed  that  all  the  indictments  should  commence 
*^  The  jurors  for  our  Lady  the  Queen,  upon  their  oath  and  afiSrmation, 
present  that,  &c." 

(a)  By  the  stat.  8  &  4  Will.  4,  c.  49,  s.  1,  it  is  enacted,  "  That  eyery  person  of  the  per- 
suasion of  the  people  called  Quakers,  and  eyery  Moravian,  be  permitted  to  make  his  or 
her  solemn  affirmation  or  declaration  instead  of  taking  an  oath  in  all  places  and  for  all 
purpotes  whatsoever  where  an  oath  is  or  shall  be  required,  either  by  the  common  law  or 
by  any  act  of  Parliament  already  made  or  hereafter  to  be  made,  which  said  affirmation 
or  declaration  shall  be  of  the  same  force  and  effect  as  if  he  or  she  had  taken  an  oath  in 
the  usual  form." 

VOL.  xxxvni.  8 
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REGINA  V.  SANDERS.— p.  79. 

A  shop,  to  be  within  the  stat.  7  &  8  Geo.  4,  c.  29,  b.  15,  &  1  Vict.  90  (as  to  breaking  into 
shops),  must  be  a  shop  for  the  sale  of  goods,  and  a  mere  workshop  will  not  be  suffi- 
cient. 

Indictments  on  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  15,  and  1  Vict.  90,(a) 
for  breaking  into  the  shop  of  William  Ramsdell  and  stealing  coals 
therein. 

It  appeared  that  the  prosecutor  sold  coal,  and  was  also  a  blacksmith, 
and  that  the  place  from  which  the  coal  was  stolen  was  a  shop,  to  which 
persons  went  who  bought  it,  it  being  a  room  beyond  the  prosecutor's 
blacksmith's  shop. 

Alderson,  B. — To  come  within  the  provisions  of  these  acts  of  Parlia- 
ment the  place  must  be  more  than  a  mere  workshop,  it  must  be  a  shop 
for  the  sale  of  articles ;  a  workshop,  such  as  a  carpenter's  shop  or  a 
blacksmith's  shop,  would  not,  I  think,  be  within  the  acts. 

Verdict — Guilty. 

W.  J.  Alexander^  for  the  prosecution. 

(o)  By  which  it  is  enacted,  "  that  if  any  person  shall  break  and  enter  any  shop,  ware- 
bouse,  or  counting-house,  and  steal  any  chattel,  money,  or  yaluable  security."  every ^ch 
offender .  is  liable  to  be  transported  for  life,  &c.  But  now,  by  the  stat.  1  Vict.  c.  90, 
the  punishment  is  reduced  to  transportation  for  any  term  npt  exceeding  fifteen  years,  or 
less  tharf  ten  years,  or  imprisonment  not  exceeding  three  years,  to  which  hard  labour  and 
solitary  confinement  may  be  added. 


REGINA  V.  LEDDINGTON.— p.  79. 

A  person  cannot  be  tried  for  inciting  another  to  commit  suicide,  although  that  other 

commit  the  suicide. 

The  indictment  charged  that  Ann  Burton  murdered  herself  by  poi- 
soning herself  with  arsenic,  and  that  the  prisoner  did  feloniously  incite 
and  procure  the  said  Ann  Burton  the  said  felony  and  murder  to  do  and 
commit, 

Alderson,  B. — (To  the  jury.) — You  have  no  authority  to  inquire  into 
this  charge ;  this  is  a  case  of  suicide,  and  the  prisoner  is  charged- with 
inciting  it;  that  is  a  case  that  by  law  we  cannot  try.  The  prisoner 
must  be  acquitted. (a) 

Verdict — ^Not  guilty. 

DomviUe  and  ITuddlestony  for  the  prosecution 

W.  H,  Cooke^  for  the  prsoner. 

(a)  In  the  case  of  Rex  v.  Russell^  M.  C.  C.  856,  it  was  held  by  the  fifteen  judges,  that 
an  accessary  before  the  fact  to  the  crime  of  self-murder  was  not  triable  at  comm(m  law, 
because  the  principal  could  not  be  tried,  and  that  he  is  not  now  triable  for  a  substantiTe 
felony  under  the  stiit.  7  Geo.  4,  c.  64,  s.  9,  as  that  statute  was  to  be  considered  as  extend- 
ing to  those  persons  only  who,  before  the  statute,  were  liable  either  with  or  after  the 
principal,  and  not  to  make  those  liable  who  before  could  never  have'been  tried.  And  it 
was  also  held,  that  if  a  woman  takes  poison  with  intent  to  procure  a  miscarriage,  and 
dies  of  it,  she  is  guilty  of  self-murder,  whether  she  was  quick  with  child  or  not,  and  that 
the  person  who  furnished  her  with  the  poison  for  that  purpose  will,  if  absent  when  she 
took  it,  be  an  accessary  before  the  fact  only. 
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STAFFORD  ASSIZES. 


BEFORE  MR.  BARON  ALDERSON. 


REGINA  V.  ORGILL.— p.  80. 

la  Ireland  the  marriage  of  two  Roman  Catholics  by  a  Roman  Catholic  priest  is  good ;  and  if  a 
person  at  the  time  of  such  marriage  declares  himself  to  be  a  Roman  Catholic,  and  the  woman 
be  a  Roman  Catholic,  this  is  a  good  marriage  as  against  him ;  and  if  he  be  afterwards  tried 
fur  bigamy  on  this  marriage,  (he  having  been  before  married  to  another  wife  who  was  still 
alive,)  he  will  not  he  allowed  to  set  up  his  supposed  Protestantism  as  a  defence  to  the  charge. 

To  prove  such  a  marriage,  evidence  was  given  that  the  Rev.  W.  0*8.  (who  officiated)  acted  as 
a  Roman  Catholic  priest,  and  that  the  marriage  (as  was  usual)  took  place  at  his  house,  and  he 
asked  the  parties  if  they  were  Ri>man  Catholics,  and  that  they  said  they  were  so;  that  part 
of  the  ceremony  was  in  Eiigliiih  and  part  in  Latin,  and  that  having  asked  the  man  if  he  would 
take  the  woman  as  his  wife,  and  the  woman  if  she  would  take  the  man  as  her  husband,  and 
each  having  answered  in  the  affirmative,  he  pronounced  them  married: — Heidf  sufficient 

Bigamy. — ^The  prisoner  was  indicted  for  marrying  Ellen  Nagle,  his 
fonner  wife,  Ann  Orgill,  being  alive. 

It  was  opened  by  Carrhit^toriy  for  the  prosecution,  that  the  first  mar- 
riage took  place  at  Burton-on-Trent,  on  the  27th  of  July,  1827,  and  the 
second  at  the  house  of  the  Rev.  W.  O'SulUvan,  a  Roman  Catholic  priest 
at  Cork ;  Ellen  Nagle  being  a  Roman  Catholic,  and  the  prisoner,  ni 
answer  to  a  question  put  by  the  priest  immediately  before  the  second 
marriage,  stating  that  he  was  a  Catholic  also.  He  submitted  that  a 
marriage  of  two  Catholics  in  Ireland  by  a  Roman  Catholic  priest  was 
a  valid  marriage,  and  that  if  the  prisoner  declared  himself  to  be  a  Roman 
Catholic,  he  could  not  be  permitted  now  to  say  that  he  was  not.  He 
cited  the  cases  of  Rex  v.  Hanley{a)  and  Dr.  Browne^s  Irish  Ecclesias- 
tical Law.(A) 

Aldebson,  B. — If  at  the  time  of  the  second  marriage  the  prisoner 

(a)  Cited  Carrington's  Supp.  254.  In  that  case,  which  was  tried  at  the  Ennis  Assizes,  1815, 
^fore  the  Lord  Chief  Baron  O'Grady,  for  bigamy,  in  1806,  the  prisoner  was  married  by  a 
Catholic  priest  to  his  first  wife,  who  was  an  Irish  Catholic,  the  prisoner  stating  that  he  was  a 
Catholic,  III  1815,  he  married  his  second  wife,  he  then  passing  for  a  Protestant  'l*his  mar- 
riage was  celebrated  by  a  clergyman  of  the  Erttablished  Church.  The  prisoner's  counsel  con- 
tendetl,  thai  as  the  prisoner  waa  in  fact  a  Protestant  at  the  time  of  the  first  marriage,  it  was 
void,  as  every  marriage  of  a  Catholic  and  a  Protestant  by  a  Catholic  priest  would  be,  and  wit- 
nesses were  cjilled  to  show  that  up  to  the  time  of  the  fir«t  marriage  the  prisoner  always  went 
to  church  and  was  con<<idcred  a  Protestant.  The  lord  chief  baron  said  that  the  law  was  cor- 
rectly stated  by  the  prisoner's  counsel,  and  left  it  to  the  jury  to  say  whether  they  did  not 
OHisider  the  prisoner  to  be  a  Cathiilic  at  the  time  of  the  first  marriage.  The  jury  found  that  he 
was  so,  and  convicted  him.     Hex  v.  Hartley,  (M8.)  1815. 

(6)  "  In  cases  of  marriage  by  license  in  Ireland,  security  must  be  given  that  there  is  not  any 
imfiediment  or  suit  depending ;  that  the  consent  of  parents  or  guardians  (when  required)  has 
been  obuined ;  and  that  the  marriage  shall  be  in  the  parish  church  or  chapel  where  one  of  the 
parties  dwells,  between  the  hours  of  eight  and  twelve  in  the  forenoon.  Two  persons  must  swear 
to  the  consent,  and  one  of  the  parties  that  there  is  no  impediment.  The  parishes  of  their  abode 
moat  be  mentioned  in  the  license,  and  ministers  marrying  without  banns  or  license,  or  at  im- 
proper hours,  may  be  deprived  if  beneficed,  or  degraded  if  not.  In  Ireland  none  of  these  requi- 
sites are  esteniial  to  the  validity  of  the  marriage,  except  that  it  should  be  celebrated  by  a  person 
in  holy  orders.  But  if  a  marriage  be  celebrated  in  Ireland  by  a  person  not  in  holy  orders,  it  is 
void.  Browne's  Irish  Ecc  Law,  266.  (Dr.  Browne  was  Professor  of  Civil  Law  in  the  Uni 
wtmty  of  Dublin,  and  a  member  of  the  Irish  Parliament) 
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declared  himself  to  be  a  Roman  Catholic,  it  is  a  good  marriage  as  against 
him.  Tlie  law  on  this  subject  was  much  considered  by  the  Privy  Coun- 
cil in  the  case  of  Swift  v.  Swift.  If  the  prisoner  at  the  time  of  his  mar- 
riage held  himself  out  to  be  a  Roman  Catholic,  I  am  decidedly  of  opinion 
that  he  cannot  now  set  up  his  protestation  as  a  defence  to  this  charge. 

The  first  msMriage  at  Burton-upon-Trent  was  proved  by  the  produc- 
tion of  the  original  parish  register,  and  the  evidence  of  the  parish  clerk 
who  was  present  at  it.  To  prove  the  second  marriage  Ellen  Nagle  was 
called :  she  stated  that  the  Rev.  W.  O'SulUvan  acted  as  a  Roman  Catho- 
he  priest,  and  that  the  marriage  took  place  at  his  house,  as  was  usual 
with  the  marriages  of  Roman  Catholics  in  Ireland.  She  stated  that 
before  the  commencement  of  the  marriage  service  Mr.  O'SuUivan  asked 
the  prisoner  if  he  was  a  Roman  Catholic,  and  that  he  said  that  he  was 
so.  She  also  stated  that  a  part  of  the  ceremony  was  in  Latin  and  the 
remainder  in  English,  and  that  the  priest  having  asked  the  prisoner  if 
he  would  take  the  witness  as  his  wife,  and  having  asked  the  witness  if 
she  would  take  the  prisoner  for  her  husband,  and  each  having  answered 
in  the  affirmative,  he  pronounced  them  married. 

Evidence  was  also  given  that  the  first  wife  was  alive,  and  that  the 
prisoner  was  apprehended  in  the  county  of  Stafford. 

Alderson,  B.,  (in  summing  up,)  told  the  jury,  that  if  they  beUeved 
the  evidence  of  Ellen  Nagle,  the  marriage  in  Ireland  was  sufficiently 
proved,  and  that  there  was  no  doubt  as  to  the  other  parts  of  the  case. 
^  Verdict — Guilty. 

Godson  and  Carringtoriy  for  the  prosecution. 

Price,  for  the  prisoner. 


BEFORE  MR.  JUSTICE  WILLIAMS. 


REGINA  V.  OWEN,  ELLIS,  and  THOMAS.— p.  83. 

Three  persons  were  indicted  for  a  rape,  and  were  also  indicted  for  the  murder  of  the  party 
alleged  to  be  ravished.  Before  the  trial  on  the  indictment  for  the  rape,  the  counsel  for  the  pro- 
secution asked  to  have  one  of  the  prisoners  acquitted,  that  he  might  call  him  as  a  witness  against 
the  others.  This  was  opposed  by  the  prisoners'  counsel : — HeU^  that  in  cases  of  this  kind  the 
Court  will,  if  it  sees  no  cause  to  the  contrary,  intrust  it  to  the  discretion  of  the  counsel  for  the 
prosecution  to  determine  whether  he  will  have  a  prisoner  acquitted  before  the  trial  commences 
to  enable  him  to  call  such  prisoner  as  a  witness  against  the  other  prisoners. 

On  the  trial  of  the  indictment  for  the  rape,  it  was  proposed  to  put  in  the  depoi^itions  of  each 
of  the  prisoners,  taken  on  oath  at  the  inquest  held  on  the  party  alleged  to  have  been  ravisheil. 
It  appeared  that  each  of  the  prisoners  was  in  custody  at  the  inquest;  that  no  inducement  to 
confess  was  held  out,  and  that  each  was  asked  if  he  wished  to  make  a  statement,  and  said  that 
he  did.  The  judge  received  the  statements  in  evidence,  but  said  he  would  reserve  the  point  if 
it  should  become  necessary. 

The  prisoners  being  acquitted  of  the  ra|>e,  the  counsel  for  the  prosecution  moved  to  put  ofT 
the  trial  for  the  murder  till  it  could  be  ascertained  whether  the  crown  would  pardon  a  person 
convicted  of  bigamy,  to  whom  it  was  alleged  that  one  of  the  prisoners  had  made  an  important 
statement    The  judge  postponed  the  trial,  and  would  not  admit  the  prisoners  to  bail. 

Rapf  — The  1st  count  of  the  indictment  charged  the  prisoner  Owen 
with  luiving  ravished  Christina,  the  wife  of  Robert  Collins,  and  the  other 
prisoners  with  having  aided  him  in  so  doing ;  in  the  2d  count  the  pri- 

-^.T  Thomas,  charged  as  principal,  and  the  other  two  prisoners  as 
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aiders ;  and  in  the  3d  count  the  prisoner  Ellis  was  charged  as  the  prin- 
cipal, and  the  other  two  as  aiders. 

As  soon  as  the  jury  were  sworn,  Ludlow^  Seijt.,  for  the  prosecution, 
asked  that  the  prisoner  Owen  should  be  acquitted  before  the  case  was 
gone  into,  as  he  proposed  to  examine  Owen  as  a  witness  against  the 
other  prisoners, 

God.^on^  E.  Yardley^  and  Bendoriy  for  the  respective  prisoners,  ob- 
jected that  the  prisoner  Owen  ought  not  to  be  made  a  witness  after  the 
grand  jury  had  returned  a  true  bill  against  him. 

Williams,  J. — I  have  very  httle  doubt  in  this  matter ;  but  as  this  is 
a  case  of  importance,  I  will  confer  with  my  brother  Alderson  on  this 
point. 

His  lordship  having  conferred  with  Alderson,  B.,  said,  "  I  had  little 
doubt  as  to  the  course  I  ought  to  take,  and  my  learned  brother  entirely 
agrees  with  me  that  this  is  a  matter  very  much  of  ordinary  occurrence. 
In  cases  of  this  kind  the  Court,  if  it  sees  no  cause  to  the  contrary,  is  in 
the  habit  of  relying  on  the  discretion  of  the  learned  counsel  who  conduct 
the  prosecution.  I  shall  therefore,  in  this  case,  intrust  it  to  the  discretion 
of  the  learned  serjeant  to  determine  whether  he  will  have  the  prisoner 
Owen  acquitted  before  the  case  is  gone  into  or  not.  I  think  it  almost 
of  course." 

It  was  opened  by  Ludlow^  Serjt.,  that  Mrs.  Collins  had  taken  her 
passage  from  Preston  Brook  to  London  on  board  one  of  Messrs.  Pickford's 
fly-boats,  of  which  the  prisoner  Owen  was  the  captain,  and  the  other 
two  prisoners  the  hands :  and  the  learned  serjeant  opened  a  great  deal 
of  evidence,  from  which  it  was  sought  to  be  inferred  that  Mrs.  Collifts 
liad  been  ravished  by  the  prisoners  while  she  was  on  board  the  fly-boat, 
and  had  afterwards  been  drowned  by  them  in  the  canal  at  a  place  near 
Fazeley.  At  the  conclusion  of  his  opening,  Ludlow^  Serjt.,  asked  the 
prisoner  Owen  whether,  if  he  were  then  acquitted,  he  was  willing  to  give 
evidence. 

The  prisoner  Owen  said  that  he  was  not,  and  the  trial  proceeded  as 
against  him  as  well  as  the  other  prisoners. 

On  the  part  of  the  prosecution  Mr.  Fowke,  the  coroner,  who  held  the 
inquest  on  the  body  of  Mrs.  Collins,  was  called.  He  said,  "  At  the 
inquest  the  prisoner  Owen  made  four  statements ;  he  had  been  swoni 
before  he  made  each  statement.  Each  of  the  statements  was  taken  down 
in  writing  by  me,  and  signed  by  him.  The  prisoner  Ellis  made  and 
.signed  a  statement,  and  so  did  the  prisoner  Thomas ;  they  were  sworn 
before  the  statements  were  made.  No  inducement  of  any  kind  was 
held  out  to  either  of  the  prisoners  to  make  any  statement,  neither  threat 
uor  promise ;  they  were  all  three  brought  before  me  in  custody." 

LudloWy  Serjt.,  proposed  to  give  these  statements  in  evidence. 

Godson. — I  submit  that  they  are  not  receivable,  as  they  were  on  oatlL 

Williams,  J. — I  will  reserve  the  point  if  it  should  become  necessary. 

Godson. — I  believe  that  the  cases  have  gone  to  this,  that  where  the 
coroner  has  examined  witnesses  who  have  come  voluntarily,  their  de- 
positions have  been  afterwards  read.  These  persons  were  in  custody ; 
and  in  the  case  of  a  person  named  Wheely,  who  was  tried  at  Worcester 
on  a  charge  of  having  poisoned  his  wife,  Mr.  Baron  Alderson  rejected 
the  deposition  of  the  prisoner,  which  had  been  taken  at  the  inquest,  be- 
cause it  was  on  oath,  and  taken  while  he  was  in  custody. 

Williams,  J. — I  know  that  my  brother  Alderson  did  so ;  but  1  aiso 
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know,  that  since  that  there  has  been  a  reaction  in  opinion,  (if  I  may  be 
allowed  the  expression ;)  I  shall  therefore  receive  the  evidence  and  re- 
serve the  point  if  it  should  become  necessary. 

Mr.  Fowke  recalled. — ^^  I  asked  Owen  if  he  was  desirous  of  giving  his 
evidence,  and  he  said,  yes :  he  was  sworn  and  gave  evidence.  I  asked 
each  of  the  other  prisoners  if  he  wished  to  give  evidence,  and  each  said 
that  he  did." 

The  statements  were  read. 

At  the  conclusion  of  the  evidence  for  the  prosecution,  Williams,  J., 
being  of  opinion  that  there  was  no  sufficient  evidence  to  call  on  the  pri- 
soners for  their  defence,  directed  an  acquittal. 

Verdict— Not  Guilty. 


There  was  another  indictment  which  charged  the  prisoners  with  the 
murder  of  Mrs.  Collins,  by  drowning  her. 

Ludlow^  Serjt.,  applied  to  have  tlie  trial  of  this  indictment  postponed 
till  the  next  assizes,  on  the  ground  that  the  prisoner  Owen  had,  while 
in  prison,  mado  an  important  statement  to  a  person  named  Orgill,  who 
was  at  present  incompetent  to  be  examined  as  a  witness,  as  he  had  been 
convicted  of  bigamy.  And  he  made  this  application  that  it  might  be 
ascertained  whether  her  majesty  would  pardon  Orgill,  that  he  might  be- 
come a  witness  against  Owen. 

Godson^  E.  Yardleyy  and  Beadon^  for  the  prisoners,  objected  to  the 
postponement  of  the  trial. 

*  Williams,  J. — I  think  that,  under  all  the  circumstances,  I  ought  to 
postpone  the  trial. 

Godson. — I  hope  that,  if  your  lordship  postpones  the  trial,  the  pri- 
soners may  be  admitted  to  bail. 

Williams,  J. — In  a  case  of  this  kind,  they  must  remain  in  custody 
till  the  next  assizes ;  I  cannot  admit  them  to  bail.(a) 

The  prisoners  were  remanded. 

LudloWf  Serjt.,  and  F.  V,  Lee,  for  the  prosecution. 

Godson^  for  the  prisoner  Owen.  * 

E.  Yardleyy  for  the  prisoner  Thomas. 

Beadon,  for  the  prisoner  Ellis. 

(a)  See  the  caie  Rtx  ▼.  Ckaipmttn^  ante,  yoL  8,  pu  658. 


SHROPSHIRE  ASSIZES. 


{Civil  Side.) 
BEFORE  MR.  JUSTICE  WILLIAMS. 

DAVIES  V.  DAVIES.— p.  87. 

'od  bit  wife  boerded  end  lodged  in  the  house  ofB.,  the  brother  of  A.,  and  both  A.  end  Mm 
^  esiiflted  B.  in  carrying  on  his  business.    A.  brought  an  action  iat  the  aervioesy  to  whi  ^ 
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B.  pleaded  •  setoflf  for  board  and  lodging : — Held,  that  neither  ihe  services  on  the  one  hand 
nor  the  board  and  lodging  on  the  other,  could  be  charged  for,  unless  the  jury  were  satisfied 
that  the  parties  cam«  together  on  the  terms  that  they  were  to  pay  and  to  be  paid ;  but  that,  if 
that  were  not  so,  no  ex  post  facto  charge  could  be  made  on  either  aide. 

Assumpsit. — The  first  count  of  the  declaration  was  on  a  promissory 
note  made  by  the  defendant  for  eighty  pounds,  payable  to  the  plaintiff 
or  his  order  on  demand,  with  interest  at  four  per  cent.  There  were  also 
counts  for  work  and  labour  by  the  plaintiff  and  his  wife,  as  servants  of 
the  defendant,  and  for  money  lent,  and  on  an  account  stated. 

Pleas — First,  as  to  all  but  the  promissory  note,  non-assumpsit ;  second, 
to  the  whole  declaration  a  plea  of  payment ;  and  third,  to  the  whole  de- 
claration a  plea  of  set-off  for  board  and  lodging  of  the  plaintiff  and  his 
wife. 

It  was  opened  by  Taffovrd,  Serjt.,  for  the  plaintiff. — That  the  plain- 
tiff and  defendant  were  brothers,  and  that  the  promissory  note  was  given 
by  the  defendant  to  the  plaintiff  for  the  balance  of  his  share  of  the 
effects  of  their  mother,  to  which  the  plaintiff  was  entitled  on  her  death ; 
and  that,  with  respect  to  the  charge  for  services,  it  would  be  shown  that 
the  plaintiff  had  lived  with  the  defendant  at  his  house,  which  was  a  pub- 
lic-house, at  Sned's  Hill,  from  the  22d  of  May,  1837,  till  the  4lh  of  Oc- 
tober in  that  year,  and  assisted  in  the  business ;  and  that  the  plaintiff 
then  married,  and  from  that  time  till  the  4th  of  November,  the  plaintiff 
and  his  wife  both  lived  there,  and  both  of  them  assisted  in  the  business 
and  in  the  housekeeping.  Against  this  item  the  defendant  made  a 
claim,  by  his  set-off,  for  their  board  and  lodging. 

Williams,  J. — Neither  the  services  on  the  one  hand,  nor  the  board  and 
lodging  on  the  other,  can  be  charged  for,  unless  the  jury  are  satisfied 
that  there  was  a  contract,  express  or  implied.  That  is,  that  the  parties 
c^ame  there  on  the  terms  that  they  were  to  pay  and  to  be  paid ;  but  if 
that  was  not  so,  there  can  be  no  ex  post  facto  charge  made  on  either 
side. 

The  item  for  services  was  abandoned  on  the  one  side,  and  the  item 
for  board  and  lodging  on  the  other ;  and  the  case  proceeded  on  the  plea 
of  payment. 

Verdict  for  the  defendant. 

Tal/ourdy  Serjt.,  and  Carrington,  for  the  plahitiff. 

K.  V.  Richards  and  Whateleyj  for  the  defendant. 


Ih  the  ensuing  term,  Talfourd,  Seijt.,  applied  to  the  Court  of  Exche- 
quer for  a  new  trial,  on  affidavits,  and  the  court  granted  a  rule,  which 
was  afterwards  made  absolute  on  payment  of  costs. 
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HEREFORD  ASSIZES. 


BEFORE  MR.  BARON  ALDERSON. 


REGINA  V.  MORRIS.— p.  89. 

Semble^  that  in  an  indictment  under  the  st^t.  7  &  8  Geo.  4,  c.  29,  s.  22,  for  destroying  or 
concealing  a  will  for  anjr  fraudulent  purpose,  the  purpose  ought  to  be  stated  in  the 
indictment. 

If  a  defendant  concealed  a  will,  and  the  money  which  ought,  by  the  will,  to  have  gone  to 
A.  and  B..  and  with  it  paid  the  debts  of  the  husband  of  the  next  of  kin  to  whom  he 
was  a  creditor,  this  would  be  a  fraudulent  purpose  within  the  stat.  7  &  8  Geo.  4,  c.  29, 
8.  21. 

Secreting  a  will.     The  indictment  was  in  the  following  form : — 
"  Herefordshire,  1      "  The  jurors  for  our  lady  the  queen,  upon  their  oath 
to  wit.  J  present,  that  John  Morris,  late  of,  &c.,  on,  &e.,  at,  &e., 

a  certain  will,  the  same  being  a  testamentary  instrument  of  one  Mary 
Baskerville,  then  and  there  being  found,  unlawfully  did  take,  steal,  and 
carry  away,  against  the  form  of  the  statute,'*  &c. 

Second  count — "  That  the  said  J.  M.  on,  &c.,  at,  &c.,  a  certain  other 
will,  the  same  being  a  testamentary  instrument  of  the  said  Mary  Basker- 
ville, after  the  death  of  the  said  Mary  Baskerville  [then  and  there  being 
found,  unlawfully  and  for  a  fraudulent  purpose  did  conceal],  against  the 
form  of  the  statute,"  &c.  Third  count. — The  like,  omitting  the  words 
between  [  ]  and  inserting  the  words  '  unlawfully  and  for  a  fraudulent 
purpose  did  destroy.' 

It  was  opened  by  C.  Phillips,  for  the  prosecution,  that  Mrs.  Basker- 
ville had  died  in  the  year  1835,  having  made  her  will,  by  which  she  left 
a  sum  of  money  to  a  person  named  Apperley — the  interest  of  other 
money  to  her  (Mrs.  B.'s)  sister,  Mrs.  Rowland,  and  after  her  decease 
the  principal  to  be  divided  among  Elisha  Cooper's  children — and  that 
this  will  was  given  by  Mrs.  Baskerville  to  a  nurse,  who  gave  it  to  Mr. 
Rowland,  the  husband  of  Mrs.  Rowland,  who  put  it  on  a  desk,  from 
which  it  was  taken  away  by  the  defendant ;  and  that,  after  this,  adminis- 
tration was  taken  out  by  Mrs.  Rowland  as  sole  next  of  kin  of  Mrs.  Bas- 
kerville, and  that  the  defendant,\who  was  the  assignee  of  Mr.  Rowland, 
for  the  benefit  of  creditors,  paid  away  the  property  in  making  a  dividend 
on  Mr.  Rowland's  debts. 

Alderson,  B. — The  words  of  the  Act  of  Parliament  are,  "for  any 
fraudulent  purpose  destroy  or  conceal  any  will,  codicil,  or  other  testa- 
mentary instrument."  The  purpose  ought,  I  think,  to  be  stated  in  the 
indictment,  which  here  it  is  not. (a)  But  I  think  also  that  if  the  defend- 
ant concealed  this  will,  and  took  the  money  which  ought  to  have  gone  to 
Mrs.  Apperley  and  Elisha  Cooper's  children,  to  pay  Mr.  Rowland's 
debts,  that  would  be  a  fraudulent  purpose  within  the  act  of  Parliament. 

On  the  part  of  the  prosecution,  evidence  was  given  with  a  view  of 

(a)  It  is  worthy  of  consideration  whether  this  objection  would  be  aided  after  Terdiot 
ider  the  stat.  7  Geo.  4,  c.  64,  s.  21,  by  which  it  is  enacted,  **  that  where  the  offence  charged 
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showing  that  the  defendant  took  away  the  will ;  hut  the  case  ultimately 
turned  on  the  credit  the  jury  gave  to  some  of  the  most  important  parts 
of  the  evidence. 

Verdict — Not  guilty. 

(?.  Phillips  and  JT.  V,  Lee^  for  the  prosecution. 

Talfourd^  Serjt.,  and  Greaves,  for  the  defendant. 

has  been  created  by  any  statute,  or  subjected  to  a  greater  degree  of  punishment  by  any 
stjitute,  or  excluded  the  benefit  of  clergy  by  any  statute,  the  indictment  or  information 
shnll.  a/ffr  verdict^  be  held  sufficient  to  wan*ant  the  punishment  prescribed  by  the  statute, 
if  it  describe  the  offence  in  the  words  of  the  statute.'*  If  it  be  within  this  statute,  the  objec- 
tion seem.^  to  be  only  available  on  demurrer.  See  on  this  point  the  cases  of  Bex  x.  Harris^ 
ante,  toI.  7,  p.  429 ;  the  case  of  Regina  v.  Casper^  post ;  and  the  case  of  Martin  v.  Reginay 
in  Error,  3  N.  &  P.  472, 


REGINA  V.  VINCENT,  EDWARDS,  DRINKWATER,  and 
TOWNSEND.— p.  91. 

Any  meeting  assembled  under  such  circumstances  as,  according  to  the  opinion  of  rational  and 
firm  men,  are  likely  to  produce  danger  to  the  tranquillity  and  peace  of  the  neighbourhood,  is 
an  unlawful  assemhly ;  and  in  viewing  this  question,  the  jury  should  take  into  their  consi- 
deration the  hour  at  which  the  parties  met,  and  the  lancruage  used  by  the  persons  assembled, 
and  by  those  who  addressed  them,  and  then  consider  whether  firm  and  rational  men,  having 
their  families  and  property  there,  would  have  reasonable  ground  to  fear  a  breach  of  the  peace; 
as  the  alarm  must  not  be  merely  such  as  would  frighten  any  foolish  or  timid  person,  but  must 
be  such  as  would  alarm  persons  of  reasonable  firmness  and  courage. 

The  calling  of  a  witness,  whose  name  is  on  the  back  of  the  indictment  for  the  other  side,  to 
cross-examine  him,  is  by  no  means  of  cuurse.  It  is  discretionary  even  in  felony,  but  it  is  a 
discretion  always  exercised,  and  it  seems  that  the  same  discretion  may  well  be  exercised  in 
misdemeanor. 

If  persons  duly  called  upon  by  the  magistrates  to  serre  as  special  constables  refuse  to  do  so,  the 
magistrates  ought  to  cause  them  to  be  indicted. 

The  first  count  of  the  indictment  stated  that  the  defendants,  being 
seditious  and  evil-disposed  persons,  intending  to  disturb  the  public  peace 
and  to  excite  discontent  and  disaffection,  and  to  excite  her  majesty's 
subjects  to  hatred  and  contempt  of  the  government  and  constitution  of 
this  realm,  heretofore,  to  wit,  on,  &c.,  at,  &c.,  did  conspire,  &c.,  together 
with  divers  other  persons  unknown,  "  unlawfully,  maliciously,  and  sedi- 
tiously to  meet  and  assemble  themselves  together,  and  to  cause  and 
procure  a  great  number  of  other  persons  unlawfully,  maliciously,  and 
seditiously  to  meet  and  assemble  themselves  together  with  the  said  H. 
v.,  W.  E.,  J.  D.,  and  W.  A.  T.,  and  the  other  conspirators  at  N.  afore- 
said, in  the  county  aforesaid,  for  the  purpose  of  exciting  discontent  and 
disaffection  in  the  minds  of  the  liege  subjects  of  our  said  lady  the  queen, 
and  for  the  purpose  of  moving  and  exciting  the  liege  subjects  of  our 
said  lady  the  queen  to  hatred  and  contempt  of  the  government  and  con- 
stitution of  this  realm  as  by  law  established." 

The  second  count  was  similar,  but  stated  as  an  overt  act  of  the  con- 
spiracy that  the  conspirators  assembled  at  Newport  on  the  1 9th  of  April, 
1839,  to  the  number  of  two  thousand  and  more,  in  a  menacing  manner 
with  offensive  weapons,  and  did  cause  great  terror  and  alarm  to  the 
peaceable  and  well-disposed  subjects  of  her  majesty. 

The  third  count  was  in  the  following  form :  "  And  the  jurors  afore 
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said  upon  their  oath  aforesaid  do  further  present  that  the  said  H.  V., 
W.  E.,  J.  D.,  and  W.  A.  T.,  being  such  persons  as  aforesaid  and  unlaw- 
fully and  maliciously  and  seditiously  intending  and  devising  as  afore- 
said, heretofore,  to  wit,  on,  &c.,  with  force  of  arms  at,  &c.,  unlawfully, 
maliciously,  and  seditiously,  and  in  a  tumultuous  manner,  did  meet  and 
assemble  themselves  together  with  divers  other  ill-disposed  persons 
whose  names  are  to  the  jurors  aforesaid  unknown,  to  a  large  number, 
to  wit,  to  the  number  of  two  thousand,  in  a  formidable  and  menacing 
manner,  in  a  certain  public  and  open  place  near  the  dwelling-houses  of 
divers  liege  subjects  of  our  said  lady  the  queen,  inhabiting  therein,  for 
the  purpose  of  raising  and  exciting  discontent  and  disaffection  in  the 
minds  of  the  liege  subjects  of  our  said  lady  the  queen,  and  of  exciting 
the  said  subjects  to  hatred  and  contempt  of  the  government  and  consti- 
tution of  this  realm  as  by  law  established,  and  of  moving  the  said  sub- 
jects to  unlawful  and  seditious  opposition  and  resistance  to  the  said 
government  and  constitution,  and  being  so  met  and  assembled  together, 
for  the  purpose  aforesaid,  did  then  and  there  unlawfully  and  tumultu- 
ously  continue  together  with  the  said  other  ill-disposed  persons  in  such 
formidable  and  menacing  manner  for  a  long  space  of  time,  to  wit,  for 
the  space  of  four  hours,  and  did  then  and  there  during  all  such  time  by 
loud  and  seditious  speeches,  exclamations,  and  cries,  raise  and  excite 
such  discontent  and  disaffection  as  aforesaid,  and  did  thereby,  then  and 
there,  cause  great  terror  and  alarm  to  divers  peaceable  and  well-dis- 
posed subjects  of  our  said  lady  the  queen,  in  contempt,"  &c,,  and  against 
the  peace,  &c. 

The  4th,  5th,  6th,  7th,  8th,  9th,  and  10th  counts  were  exactly  similar 
to  the  3d,  except  tliat  they  each  stated  a  different  day. 

The  11th  count  was  nearly  similar,  except  that  it  stated  that  the  two 
thousand  persons  were  armed  with  offensive  weapons  in  addition  to 
stating  that  they  met  and  assembled  in  a  formidable  and  menacing 
manner. 

The  12th  count  stated,  that  the  defendants,  "together  with  divers 
other  evil-disposed  persons  to  the  jurors  aforesaid  unknown,  to  a  great 
number,  to  wit,  to  the  number  of  two  thousand,  heretofore,  to  wit,  on, 
&c.,  with  force  and  arms,  at,  &c.,  unlawfully  and  in  a  tumultuous  man- 
ner did  meet  and  assemble  themselves  together,  and  being  so  met  and 
assembled  together,  did  then  and  there  unlawfully  and  tumultuously  con- 
tinue together  for  a  long  space  of  time,  to  v;  It,  for  the  space  of  four  hours, 
near  the  dwelling-houses  of  divers  liege  subjects  of  our  lady  the  queen, 
inhabiting  within  the  said  town,  and  also  in  divers  streets  and  common 
highways,  there  making  loud  exclamations,  cries,  and  noises,  to  the 
great  terror,  annoyance,  and  disturbance  of  many  of  the  liege  peaceable 
and  quiet  subjects  of  our  said  lady  the  queen,  to  the  great  damage,'* 
&c.,  and  against  the  peace,  &c. 

The  13th  count  was  for  a  riot.(flf) 

(a)  The  following  is  an  extract  of  Mr.  Baron  Alderson'ii  charge  to  the  grand  jury,  delivered  at 
the  Monmouth  Sumnier  Assizes,  1839: 

"There  it  one  case  in  the  calendar  as  to  which  it  is  desirable  that  I  should  address  you.  In 
that  case  four  persims  are  charged  with  having  'on  the  I9th  of  April,  at  Newport,  unlawfully 
met  with  divers  other  persons  calling  themselves  chnrtists,  unlawfully  intending  to  disturb  the 
peace  of  this  realm,  an«l  to  excite  discontent,  dissffecl ion,  and  hatred  to  the  government  and  con- 
stitution of  the  country.'  This  is  a  misdemeanor  of  a  serious  nature  if  satisfactorily  prored,  and 
**  — -M  be  for  you  to  nay  upon  the  evidence  whether  these  persons  have  outstepped  the  line  of 
>ity,  and  instead  of  confining  themselves  to  the  temperate  aud  proper  representation  of  such 
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Talfourdy  Serjt., — In  his  opening  cited  the  following  passages  from 
the  summing, up  of  Mr.  Justice  Bayley  on  the  trial  of  the  case  of  Rex  v. 
Hunt  and  Others  at  York  in  the  year  1820.  "  On  the  subject  of  unlawful 
assemblies  he  would  quote  the  expressions  of  Mr.  Serjt.  Hawkins^  who 
says,  *  any  meeting  whatsoever  of  a  great  number  of  persons  with  such 
circiunstances  of  terror  as  could  not  but  endanger  the  public  peace,  and 
raise  fears  and  jealousies  among  the  king's  subjects,  properly  constitutes 
an  unlawful  assembly;'  where,  for  instance,  those  numbers,  having  some 

grievances  which  they  either  endure  or  think  they  endure,  have  constituted  themaeWea  into  that 
which  in  point  of  law  is  an  unlawful  assembly  of  the  people.  To  ascertain  what  ia  an  unlawful 
asaembly,  it  is  well  that  we  should  see  what  our  best  lawyers  have  laid  down  with  respect  to 
unlawful  assemblies.  Mr.  Serjeant  Hawkins,  one  of  the  best  authorities  on  this  subject,  [Bk.  1, 
c.  28.  s.  9,]  says  that  '  any  mrcting  whatsoever  of  great  numbers  of  people,  with  such  circum- 
stances of  terror  as  cannot  but  endanger  the  public  peace  and  raise  fears  and  jealousies  among 
the  king's  subjects,  seems  properly  to  be  called  an  unlawful  assembly,  as  where  great  numbers 
complaining  of  a  common  grievance  meet  together  armed  in  a  warlike  manner  in  order  to  con- 
sult together  concerning  the  most  proper  means  for  the  recovery  of  their  interests,  for  no  one  can 
foresee  what  may  be  the  event  of  such  an  assembly.  So  in  Mr.  Hunt's  case,  which  was  tried  at 
York,  and  afterwards  came  before  the  Court  of  King's  Bench.  Mr.  Justice  Bayley  (than  whom 
no  man  was  more  learned  in  the  laws,  or  more  enlightened  in  his  views)  says,  *  If  the  persons 
who  assemble  together  say,  "  We  will  have  what  we  want,  whether  it  be  according  to  law  or  not,'* 
a  meeting  for  such  a  purpose,  however  it  may  be  masked,  if  it  be  really  for  a  purpose  of  that 
kind,  is  illegal.  If  a  meeting  from  its  general  appearance,  and  from  all  the  accompanying  cir- 
cumstances, is  calculated  to  excite  terror,  alarm,  and  consternation,  it  is  generally  criminal  and 
unlawful.'  These  are,  as  I  take  it,  the  clear  principles  of  law ;  an  unlawful  assembly  differing 
in  this  respect  from  a  riot,  that  a  riot  must  go  forward  to  the  perpetration  of  some  act  which  the 
unlawful  assembly  is  calculated  to  originate  and  inspire.  Something  must  be  executed  in  a 
turbulent  manner  to  constitute  a  riot ;  but  in  these  cases  it  must  be  some  enterprise  of  a  private 
nature,  because  if  the  enterprise  be  of  a  general  and  public  nature  it  savours  of  high  treason,  and 
there  is  no  doubt  that  if  you  find  these  persons  assembled  together  by  delegates,  dispersed  from 
any  central  jurisdiction  in  this  kingdom,  and  those  persons,  so  meeting  together,  in  consequence 
of  a  delegation  from  a  central  body,  commit  any  act  of  violence  for  the  purpose  of  carrying  into 
effect  any  general  political  purpose,  they  run  the  risk  of  being  charged  with  high  treason,  and  it 
is  well  that  they  should  know  that,  before  they  attempt  the  accomplishment  of  such  a  purpose ; 
hot  it  is  far  better  and  far  more  humane,  far  wiser  and  far  more  politic,  to  stop  these  things  in 
their  early  stages — it  is  far  lietter  that  the  individuals  should  be  stopped  before  they  proceed  to 
outrage  and  violence;  as  a  small  amount  of  punishment,  in  the  first  instance,  will  probably  save 
a  great  amount  of  crime  afterwards.  I  am,  therefore,  glad  to  see  that  the  magistracy  of  this 
county  have  interposed  in  the  early  stage  of  the  proceeding.  You  will  investigate  the  circum- 
stances under  which  the  assembly  took  place — whether  the  mdividuals  who  presided  and  were 
present  were  so  by  previous  concert,  or  by  accidentally  having  met — and  if  they  met  by  previous 
eoncert,  you  will  inquire  whether  they  have  met  at  unseasonable  hours  of  the  night — if  they 
have  met  under  circumstances  of  violence  and  danger — if  they  have  been  armed  with  ofiensive 
weapons,  or  used  violent  language — if  they  have  proposed  to  set  the  diflferent  classes  of  society 
at  variance  the  one  with  the  other,  and  to  put  to  death  any  part  of  her  majesty's  subjects ;  if  any, 
all,  or  most  of  these  things  should  appear  before  you,  there  will,  I  think,  be  little  difllculty  in 
saying  that  an  aa^mbly  of  such  persons,  under  such  circumstances,  for  such  purposes,  and  using 
auch  language,  is  a  dangerous  one,  which  cannot  be  tolerated  in  a  country  governed  by  laws ; 
and  it  is  but  doing  to  others  as  you  would  that  they  should  do  unto  you,  to  repress  meetings  of 
that  description ;  because,  what  right  have  any  persons  to  do  that  which  produces  terror,  incon- 
venience, and  dismay  among  their  fellow-subjects  1  Let  me  not,  however,  be  misunderstood. 
There  is  no  doubt  that  the  people  of  this  country  have  a  perfect  right  to  meet  for  the  purpose  of 
ataling  what  are,  or  even  what  they  consider  to  be  their  grievances.  That  right  they  alwaya 
have  bad,  and,  I  trust,  always  will  have ;  but  in  order  to  transmit  that  right  unimpaired  to  pos- 
terity, it  is  necessary  that  it  should  be  regulated  by  law,  and  restrained  by  reason.  Therefore,  let 
them  meet,  if  they  will,  in  open  day,  peaceably  and  quietly,  and  they  would  do  wisely  when 
they  meet  to  do  so  under  the  sanction  of  those  who  are  the  constituted  authoritiea  of  the  country. 
To  meet  under  irresponsible  presidency,  is  a  dangerous  thing ;  nevertheless,  if,  when  they  do 
meet  under  that  irresponsible  presidency,  they  conduct  themselves  with  peace,  tranquillity,  and 
order,  they  will  perhaps  lose  their  time,  but  nothing  else.  They  will  not  put  other  people  into 
alarm,  terror,  and  consternation — they  will,  probably,  in  the  end,  come  to  the  conclusion  that 
they  have  acted  foolishly ;  but  the  constitution  of  this  country  does  not  (God  be  thanked)  punish 
persons  who,  meaning  to  do  that  which  is  right  in  a  peaceable  and  orderly  manner,  are  only  if 
error  in  the  views  which  they  have  taken  on  some  subject  of  political  interest" 
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grievance  to  complain  of,  met  armed  for  the  purpose  of  discussing  the 
best  way  of  ridding  themselves  of  that  grievance.  This  is  an  unlawful 
meeting,  because  under  such  circumstances  no  one  could  say  what  would 
be  the  result  of  such  a  meeting." 

On  the  part  of  the  prosecution,  the  following  evidence  was  given : — 

Mr.  Thomas  Philhps. — I  am  mayor  of  Newport.  In  consequence  of 
information  I  received  on  the  19th  of  March  last,  I  directed  the  superin- 
tendent of  police  to  go  to  Pentonville,  to  protect  persons  and  property. 
At  eight  o'clock  in  the  evening  of  the  19th  of  March  I  went  to  Penton- 
ville, an  open  place  in  the  town  of  Newport,  about  one  hundred  yards 
long  and  fifteen  wide.  It  is  an  oblong  space  of  ground.  I  found  about 
three  hundred  persons.  A  stage  was  erected  against  the  lamp-post,  and 
Mr.  Vincent  was  addressing  the  meeting.  My  attention  was  first  called 
to  his  description  of  the  system  of  government  imder  which  we  lived  in 
this  country.  He  described  it  as  a  cannibal  and  atrocious  system.  He 
said  he  could  not  call  it  by  any  other  name,  for  it  doomed  men,  women, 
and  children  to  toil  in  factories  in  a  state  approaching  to  starvation  and 
nakedness,  for  the  sake  of  increasing  the  wealth  of  the  aristocracy.  He 
then  cited  an  anecdote,  which  he  said  was  in  Paley,  of  a  flock  of  indus- 
trious pigeons,  who  were  employed  in  collecting  grain,  and  one  over- 
gorged  pigeon  remained  in  a  comer  doing  nothing  but  devouring  the 
produce  of  the  working  pigeons.  The  overgorged  pigeon  called  to  its 
aid  other  pigeons  that  did  no  work,  and  they  drove  away  the  working 
pigeons  from  the  grain  which  they  had  collected,  allowing  the  working 
pigeons,  to  whom  the  grain  belonged,  nothing  but  chaff.  He  said,  "  Such 
is  the  system  under  which  we  live — the  wealthy  classes  devour  the  labour 
of  the  working  classes,  devouring  the  corn,  and  leaving  them  nothing  but 
chaff."  He  asked  if  such  a  system  should  longer  exist,  and  said  a  home 
in  a  cavern  would  be  preferable  to  living  in  such  a  state  as  this.  He 
then  referred  to  the  People's  Charter,  and  to  the  snowball  of  chartism, 
which  was  gradually  increasing  in  size.  He  said  they  had  got  near  the 
top  of  the  hill,  and  he  called  on  the  men  of  Newport  to  assist  in  getting 
the  snowball  to  the  top  of  the  hill,  and  when  there  they  would  call  on 
their  oppressors  to  bev/are,  and  get  out  of  the  way,  or  the  snowball 
would  roll  down  and  crush  them.  He  said  their  lathers  and  grand- 
fathers had  served  in  the  militia  long  enough.  He  said,  ^*  If  Lord  John 
Russell  were  to  ask  me  to  take  a  musket,  I  should  say  no ;  for  if  am  to 
fight  at  all,  it  will  be  against  the  oppressors  of  the  people."  He  said 
that  Magna  Charta  had  been  obtained  by  the  barons  marching  against 
King  John,  and  asked  why  should  the  people  now  be  less  successful  ? 
He  said  the  government  contemplated  the  establishment  of  a  rural  police, 
and  added,  "  If  any  policeman  interferes  with  you,  break  his  head."  He 
went  on  to  say  that,  if  the  people  appealed  to  government,  the  answer 
was,  "  Do  not  we  build  beautiful  prisons  for  you?" 

On  April  19th  I  had  been  from  home,  and  returned  about  eight  in  the 
evening,  I  saw  groups  of  people  about,  and  as  it  became  dark  I  heard 
shouting,  and  on  looking  out  I  saw  a  large  crowd.  They  were  shouting 
and  cheering.  Myself  and  the  other  magistrates  published  a  caution, 
which  was  generally  circulated. 

On  the  25th  of  April  there  was  a  meeting.  I  saw  Mr.  Edwards.  He 
had  a  stick,  and  people  followed  him.  He  halted  them  in  front  of  Mr. 
Frost's  house  for  a  short  time,  and  then  went  on.  This  was  about  seven 
in  the  evening,  and  about  eight  I  went  out  with  die  late  mayor.   I  heard 
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shouts,  and  a  crowd  passed  us.  In  the  front  of  the  crowd  were  a  great 
many  young  lads,  from  twelve  to  eighteen  years  old ;  following  them 
were  a  number  of  men,  arm  in  arm,  to  the  amount  of  some  hundreds. 
(The  population  of  Newport  is  about  12,000.)  The  mob  was  about 
1000  persons,  and  the  street  was  crowded  by  spectators  besides.  When 
they  approached  us  they  hooted ;  I  understood  it  to  be  meant  for  me. 
Mr.  Edwards  was  with  them.  They  sang,  at  intervals,  the  line  of  Huh 
Brittania — ^*  Britons  never  will  be  slaves."  They  came  to  a  stage,  and 
Mr.  Edwards  said  that  Mr,  Vincent  was  not  come,  and  proposed  that 
Mr.  Dickenson  should  take  the  chair.  Mr.  Edwards  said  he  must  go 
and  look  after  his  special  constables,  and  he  said  to  some  persons,  "  Each 
of  you  must  watch  his  neighbour.'^  Mr.  Dickenson  addressed  the  meet- 
ing, and  said  they  had  heard  a  sermon,  and  been  told  to  fear  God  and 
honour  the  king,  and  that  they  did  fear  God  t  but  the  doctrines  of  the 
sermon  advised  honour  to  a  Nero  or  a  Caligula.  (A  sermon  on  this  text 
had  been  preached  at  the  church  on  the  previous  Sunday.)  Mr.  Vin- 
cent came,  and  was  received  with  much  shouting.  He  said  the  magis- 
trates had  branded  their  meetings  as  illegal,  but  they  were  perfectly 
legal.  He  challenged  the  magistrates  to  apprehend  him,  as  there  was 
nothing  but  a  letter  of  Lord  John  Russell  to  make  these  meetings  illegal. 
He  said  the  magistrates  were  liars  and  base  insidious  knaves.  He  said, 
"  I  understand  you  to  mean  that  you  will  have  the  charter  by  the  con- 
sent of  the  government  if  it  may  be,  but  that  you  will  have  it."  This  was 
responded  to  by  shouts  of  "  Yes."  Mr.  Vincent  compared  the  constitu- 
tion to  a  three-legged  stool — ^the  sovereign  was  a  leg,  whether  useful  or 
not  he  would  not  say ;  the  House  of  Lords  another  leg,  whether  useful 
or  not  he  could  not  say  >  the  House  of  Commons  was  the  third ;  he  did 
not  say  whether  that  was  useful  or  not.  He  said  that  on  the  following 
Tuesday  he  was  going  to  the  Convention,  and  should  inform  the  Conven- 
tion that  the  men  of  Wales  would  join  the  men  in  other  places  to  obtain 
the  charter.  He  said  that  the  Convention  must  go  on,  as  the  people 
were  a  wall  behind  them.  They  would  soon  triumph  over  their  ene- 
mies, and  would  meet  to  proclaim  one  imiversal  jubilee.  There  was 
much  cheering  during  the  speech.  Mr.  Dickenson  said  that  they  ought 
to  do  honour  to  Mr.  Vincent  by  accompanying  him  next  day  to  the 
packet-station.  Next  day  there  was  a  crowd,  at  about  one  o'clock,  op- 
posite Mr.  Frost's  house.  Mr.  Phillips,  of  Whitson,  who  is  a  county 
magistrate,  passed  in  his  carriage.  He  is  a  magistrate,  and  active  in  get- 
ting up  the  yeomanry.  The  mob  groaned  at  him.  At  half-past  one  the 
crowd  moved  to  the  packet-station.  Mr.  Vincent  addressed  the  crowd 
from  a  wall,  where  he  was  with  Mr.  Dickenson  and  Mr.  Townsend. 
Mr.  Vincent  said,  in  reference  to  Mr.  Phillips's  corps  of  yeomanry,  "  If 
they  interfere  with  you,  throw  them  over  the  bridge.  What  fists  you 
have  !  What  legs  you  have  !  What  feet  you  have  !  And  your  shoes, 
how  thick  they  are,  and  what  nails  are  in  them !  And  if,  by  chance, 
you  should  kick  one  of  the  fellows,  what  would  become  of  him  ?"  This 
speech  was  received  with  cheers  and  laughter.  The  people  were  in  an 
excited  state.  Mr.  Vincent  further  said,  "  I  hear  I  am  to  be  arrested  in 
Gloucestersliire,  but  they  had  better  take  care  of  what  they  are  about,  for 
there  are  many  good  fellows  there  who  will  stand  by  me !"  The  packet 
bell  rang,  and  Mr.  Vincent  went  on  board  the  packet.  In  my  judgment, 
these  meetings  were  calculated  to  lead  to  a  breach  of  the  peace,  and  to 
injury  to  persons  and  property.     The  meetings  caused  much  alarm. 
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Cross-examined. — I  have  not  attended  many  public  meetings.  I  never 
reported  a  speech  in  my  life.  I  heard  Mr.  Vmcent  tell  the  crowd  to  dis- 
perse peaceably,  and  to  keep  the  peace.  He  may  have  said  this  more 
than  once.  There  was  no  breach  of  the  peace  to  my  knowledge.  No 
riot  took  place  at  alL  By  excitement,  I  mean  a  state  of  mind  in  which 
they  might  easily  be  induced  to  commit  violence.  I  have  been  at  a  re- 
form meeting ;  I  did  not  see  such  excitement  there.  I  did  not  consider 
the  meetings  calculated  to  alarm  till  the  19th  of  March.  I  did  not  un- 
derstand that  by  tellmg  each  man  to  watch  his  neighbour  he  meant  they 
should  keep  the  peace.  I  did  not  see  any  people  with  bludgeons,  nor 
hear  any  instigation  to  break  the  laws ;  both  those  things  are  stated  in 
the  caution.  I  there  stated  them  from  the  infonnation  I  received.  I  re- 
ceived no  personal  ill-treatment. 

Mr.  Morris  Morris. — I  am  a  master  shoemaker.  I  was  a  member  of 
the  Working  Men's  Association.  All  the  defendants  were  members 
of  it  Meetings  were  held  and  speeches  made.  Mr.  Vincent  was  intro- 
duced as  a  member  of  the  convention  and  a  missionary  from  that  body 
to  agitate  the  people  of  Newport  and  its  vicinity.  I  attended  one  meet- 
ing at  which  he  was  present.  He  made  a  speech  that  the  people  were 
labouring  under  difficulties  that  ought  not  to  exist,  and  ought  to  be  re- 
moved. That  they  paid  half  their  earnjngs  in  taxes  direct  and  indirect, 
for  which  they  received  no  consideration;  and  by  the  members  and 
other  persons  who  were  present,  joining,  they  should  obtain  the  people's 
charter,  and  have  a  difFereut  sort  of  government,  and  the  abuse  removed. 
He  said  the  mayor  of  Newton  was  a  nincompoop.  There  was  a  fund 
called  the  national  rent.  I  paid  what  I  paid  to  the  treasurer,  Mr.  Town- 
send.  It  was  no  definite  amount.  That  was  raised  for  the  members 
of  the  convention.  Mr.  Frost  was  at  these  meetings.  He  attended  as 
the  delegate  of  Newport  to  the  convention,  and  at  first  as  a  member  of 
the  association. 

Mr.  Watkins  Richards. — I  am  harbour-master  at  Newport.  On  the 
19th  of  April,  in  the  evening,  I  saw  a  crowd.  Mr.  Edwards  was  form- 
ing them  in  rank  and  file  to  the  number  of  from  60  to  100.  Some  of 
them  had  sticks.  They  went  away,  and  returned  to  the  number  of  700, 
including  all  the  defendants.  They  were  hallooing  and  hissing,  and  the 
boys  singing  "  Britons  never  will  be  slaves."  Many  had  sticks,  and 
some  of  them  had  them  concealed  under  their  jackets,  and  end  in  their 
trousers  pockets ;  one  had  a  piece  of  wood  seven  feet  long  and  two 
inches  diameter.  I  saw  the  platform,  but  could  not  get  near,  as  near 
1000  persons  were  there.  All  the  defendants  were  on  the  platform.  I 
heard  Mr.  Vincent  speak.  He  spoke  of  bastiles,  poor-law  commissioners, 
and  destruction  of  children.  The  meeting  broke  up  between  ten  and 
eleven  o'clock  at  night.  They  came  in  a  body  to  Mr.  Frost's,  and  there 
cheered  and  parted.  I  was  alarmed,  not  for  myself  personally,  but  I 
was  alarmed  for  my  family  and  the  general  peace  of  the  town. 

Mr.  Hawkins. — I  am  an  alderman  of  Newport.  On  the  19th  of  April 
I  saw  the  procession  pass,  four  or  five  abreast.  It  was  calculated  to 
produce  alarm  and  endanger  the  public  peace.  I  had  guns  and  pistols 
in  my  shop.     I  removed  them  to  my  bed-room  for  security. 

Cross-examined. — There  is  a  benefit  society  in  Newport.  They  walk 
two  and  two,  but  not  arm  in  arm ;  nor  do  soldiers. 

Henry  Webber. — I  attended  four  or  five  meetings,  and  saw  the  pro- 
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cession.  They  caused  alarm  to  me.  I  expected  a  disturbance  in  the 
town. 

Cross-examined. — I  heard  hissing  and  hooting  when  they  passed  my 
door.  That  alarmed  me.  There  were  3000  persons  in  the  crowd  at 
the  time. 

Examined  by  the  learned  baron. — I  do  not  hold  any  office  in  the 
borough.     I  do  not  know  why  they  hissed  me. 

Mr.  Fraser. — I  am  one  of  the  public  officers  of  the  banking  company. 
Oil  the  19th  of  April  I  was  at  the  meeting.  I  heard  Mr.  Vincent  say 
that  the  working  classes  were  not  bound  by  any  laws  enacted  by  a  par- 
liament in  which  they  were  not  represented.  He  told  them  they  were 
entitled  to  be  armed.  These  meetings  were  calculated  to  endanger  the 
public  peace. 

Cross-examined. — I  have  heard  him  recommend  the  people  to  be 
peaceable.     I  received  no  interruption. 

Mr.  Thomas  Griffin  Phillpotts. — I  am  an  attorney,  residing  at  New- 
port. I  was  in  my  office  on  the  19th  of  April.  At  about  eight  o'clock 
ill  the  evening  I  heard  cheering.  I  saw  a»  crowd  of  persons,  as  many  as 
twenty  had  sticks.  They  were  walking-sticks,  all  but  one,  and  that  was 
short.  The  persons  were  in  number  several  hundreds.  In  about  half 
an  hour  I  went  to  the  meeting,  and  saw  all  the  defendants,  except  Dick- 
enson. I  heard  Mr.  Vincent  speak.  He  said  the  working  class  was  an 
industrious  class,  and  the  upper  classes  were  tlie  idle  classes,  and  living 
upon  the  industrious.  He  said  a  rising  of  the  people  was  likely  soon  to 
happen;  that  parties  were  not  bound  to  obey  the  laws  unless  they  were 
represented.  A  great  deal  was  said  about  the  people's  charter.  Mr, 
Vincent  said  a  great  deal  was  said  about  the  British  soldiers,  and  Mr. 
Vincent  said  when  the  time  for  resistance  arrived,  let  the  cry  be,  "  To 
your  tents,  0  Israel !  and  then  with  one  heart,  one  voice,  and  one  blow, 
perish  the  privileged  orders.  Death  to  the  aristocracy !  Up  with  the 
people  and  the  government  they  have  established."  The  meeting  was 
calculated  to  excite  alarm.  I  was  not  alarmed.  Mr.  Townsend  inter- 
rupted Mr.  Vincent,  and  said  they  were  going  to  shoot  Mr.  Vincent,  and 
pointed  at  the  direction  from  which  they  were  going  to  fire.  No  firing 
occiured.  Mr.  Edwards  was  moving  about,  and  said  something  about 
his  police. 

Cross-examined. — I  did  not  hear  Mr.  Vincent  say  that  if  the  meetings 
were  illegally  put  down,  the  time  of  resistance  is  come.  I  had  a  stick 
myself.  I  always  carry  a  good-sized  one.  I  had  dined,  and  had  taken 
three  or  four  glasses  of  wine.  The  words,  "  To  your  tents,  0  Israel !" 
is  from  the  First  Book  of  Kings,  when  the  tribes  revolted.  I  have 
looked  at  the  passage  since,  as  it  struck  me.  Mr.  Vmcent  proposed  that 
they  should  treat  the  soldiers  kindly. 

Re-examined. — He  advised  that  they  should  treat  the  soldiers  as  bro- 
thers, and  he  proposed  three  cheers  for  the  British  soldiers. 

Mr.  Henry  Williams  deposed  to  seeing  the  defendants  at  a  meeting 
on  the  19th  of  March,  27th  of  March,  18th  of  April,  and  25th  of  April. 
This  witness  also  said — I  heard  Mr.  Vincent  speak  at  one  of  the  meet- 
ings. He  said  the  charter  was  the  only  rehiedy,  and  they  must  resort 
to  force  if  they  could  not  get  it  in  any  other  way.  This  was  received 
with  cheers.     I  apprehended  danger  to  life  and  property. 

Cross-examined. — I  apprehended  danger  as  early  as  the  first  meeting. 
I  attended  the  meetings  for  the  protection  of  my  property.    I  was  at  mv 


72  Reg.  v.  Vincent.   O.C.1839.  [102 

own  door.  I  live  close  to  the  meetings.  I  heard  Mr.  Vincent  at  every 
meeting  tell  the  people  to  keep  the  peace.  I  once  heard  the  phrase  that 
their  motto  ought  to  be  "Peace,  law,  and  order."  I  have  heard  it  urged 
on  the  people  not  to  injure  persons  or  property  in  Newport  or  elsewhere. 
I  considered  it  likely  that  life  and  property  would  be  in  danger  if  the 
meeting  continued. 

Isaiah  Waterloo  Nicholson  Keyes. — I  am  in  the  printing-office  of  the 
Merlin  newspaper.  I  attended  the  meeting  of  the  25th  of  March.  I 
heard  Mr.  Vincent  address  the  meeting.  I  made  a  report  for  the  Mer- 
lin. Mr.  Dickenson  said  that  if  the  Chartists  were  attacked  they  would 
be  justified  in  treating  those  who  attacked  them  as  they  would  treat  a 
mad  dog ;  and  at  the  meeting  of  the  27th  of  March,  Mr.  Vincent  said 
that  every  hill  and  valley  should  send  forth  its  army  in  the  event  of  its 
being  called  for  by  the  Convention.  I  believe  he  asked  those  who  would 
be  prepared  to  hold  up  their  hands.  Mr.  Edwards  did  so,  and  said, 
"  Here  is  stuff."  Many  others  held  up  their  hands.  I  attended  a  meet- 
ing on  the  18th  of  April.  Mr.  Vincent  spoke.  He  said  England  was  a 
large  farm,  the  poor  labourers  on  which  had  been  plundered.  He  said 
the  plimderers  should  earn  their  bread  as  the  labourers  did,  or  the  Char- 
tists would  throw  them  over  the  hedge.  He  said  a  blow  should  be 
struck  in  England,  and  twenty-four  hours  would  decide  its  fate.  At  the 
meeting  on  the  following  day,  I  heard  the  expression  used  by  Mr.  Vin- 
cent, "  To  your  tents,  0  Israel !  and  then,  witii  one  heart,  one  voice,  and 
one  blow,  perish  the  privileged  orders  ;  death  to  the  aristocracy,  and  up 
with  the  people  and  the  government  they  have  formed."  On  the  25th 
of  April  I  was  at  another  meeting.  Mr.  Vincent  began  by  callhig  the 
people  assembled  "  the  Britisli  democracy." 

Cross-examhied. — I  did  not  consider  myself  in  danger.  At  one  of  the 
meetings  some  one,  on  the  mayor's  name  being  mentioned,  said  "Choke 
him,"  and  Mr.  Vincent  said,  "  Don't  do  that ;  I  hope  to  convert  them 
all." 

Mr.  Johnstone. — I  am  a  commercial  traveller.  I  reside  at  Liverpool. 
On  the  27th  of  April  I  called  on  Mr.  Townsend.  After  business,  ]\e 
asked  me  what  I  thought  of  the  Chartists  in  Lancashire.  I  said  I  pitied 
them,  as  they  were  the  dehided  victims  of  designing  knaves,  who  had 
no  character  or  property  to  lose,  but  who  sought  to  excite  the  people  to 
rebellion,  in  the  hope  that  in  a  general  scramble  they  should  get  some- 
thing. I  asked  if  they  had  many  Charlists  about  Newport.  He  said 
they  had  a  great  many,  and  that  at  a  meeting  just  held,  they  had  beaten 
or  frightened  the  magistrates,  and  he  said  he  was  the  treasurer  to  the 
body.  I  said,  in  a  careless  way,  that  if  we  had  been  in  our  former 
trade  we  might  have  turned  it  to  a  pecuniary  profit.  He  hiquired  what 
it  was,  and  I  said  we  had  been  in  the  trade  of  supplying  the  African 
chiefs  with  muskets,  matchets,  (a  sort  of  short  sword  used  in  cutting 
sugar-cane,)  cutlasses,  and  pistols.  He  asked  the  prices,  and  said  he 
could  give  me  an  order,  and  pay  cash  for  them,  as  he  was  treasurer  of 
the  body.  I  asked  to  what  extent  his  order  would  go,  and  he  replied, 
two  hundred  to  three  hundred  muskets,  five  hundred  to  six  hundred 
cutlasses,  and  pistols  in  proportion;  and  he  added,  "You  must  under- 
take the  dehvery  at  Newport."  I  then  said  very  seriously,  for  I  spoke 
jocularly  before,  that  we  would  not  supply  arms  for  such  an  abominable 
purpose. 

Cross-examined. — I  found  great  excitement  at  Pontypool,  and  I  com- 
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miinicated  with  one  of  the  magistrates,  and  I  learned  at  the  iron  works 
that  Mr.  Vmcent,  ^Mr.  Edwards,  and  Mr.  Townsend  had  been  there, 
and  they  feared  a  revolt. 

Re-examined. — I  heard  that  commercial  men  could  get  neither  money 
nor  orders,  as  the  country  was  in  such  an  excited  state  that  business  was 
at  a  stand-still.  It  was  then  that  I  commimicated  what  I  heard  to  the 
magistrates. 

William  Needham,  Esq. — I  am  a  magistrate.  I  had  great  difficulty 
in  getting  special  constables.  At  several  of  the  iron  works  the  men  all 
refused. 

Alderson,  B. — Did  you  indict  them  for  refusing? 

Witness. — No,  my  lord. 

Alderson,  B. — You  had  better  do  so,  if  it  occurs  again. 

Mr.  Harris. — I  heard  Mr.  Vincent,  at  one  of  the  meetings,  say  that 
the  mayor  was  a  nincompoop,  and  his  partner,  Mr.  Protheroe,  no  better ; 
and  they  were  the  greatest  enemies  to  the  working  people.  The  crowd 
shouted,  "They  are,  they  are."  Mr.  Vincent  further  said  that  he 
should  like  to  see  Mr.  Protheroe  hung  up  to  the  lamp-post,  and  he  should 
like  for  the  people  to  cut  him  down,  and  he  would  name  the  place  for 
the  interment  of  his  carcass. 

Cross-examined. — I  am  sure  that  Mr.  Vincent  did  not  say,  in  my 
hearing,  that  the  mayor  and  his  partner,  and  such  as  they  were,  mistook 
the  Cliartists  for  persons  who  would  hang  people  to  the  lamp-post.  I 
am  quite  sure  that  he  said  that  he  should  like  to  see  Mr.  Protheroe  hung 
up  to  the  lamp-post.  I  did  not  run  away  in  horror.  There  was  a  good 
deal  of  cheering  at  the  last  sentence.  I  believe  this  was  on  the  25th  of 
March. 

Edward  Karnes. — I  reside  at  Newport.  My  father  and  Mr.  Town- 
send  talked  of  the  Chartists.  The  latter  said  the  Chartists  were  so 
powerful  in  Newport  that  they  could  pull  down  the  house  of  any  one 
who  opposed  them  in  an  hour  or  half  an  hour. 

At  the  conclusion  of  the  case  for  the  prosecution,  Boebtick,  for  the 
defendants,  asked  that  a  witness,  whose  name  was  on  the  back  of  the 
indictment,  might  be  called,  that  he  might  cross-examine  him. 

Tai/onrdy  Serjt. — This  is  not  a  case  of  felony. 

Alderson,  B. — The  calling  of  a  witness  whose  name  is  on  the  back 
of  the  indictment,  for  the  other  side  to  cross-examine  him,  is  by  no 
means  of  course.  It  is  discretionary  even  in  felony,  but  it  is  a  discre- 
tion always  exercised,  and  I  think  it  may  well  be  exercised  in  misde- 
meanor. 

Ta/fourcl,  Serjt. — I  shall  make  no  objection. 

The  witness  was  called,  but  did  not  answer,  and  it  was  stated  that  he 
was  not  in  Monmouth. 

Roehnckf  for  the  defendants. — The  first  charge  against  the  defendants 
is  a  cliarge  of  conspiracy  for  certain  purposes  contrary  to  law.  Now, 
without  meaning  to  justify  every  hidiscreet  expression  used  at  a  public 
meeting,  I  do  mean  to  contend,  that  these  meetings  were  just  such  as 
have  been  seen  in  the  country  for  the  last  ten  or  fifteen  years,  their 
object  being  to  obtain  what  the  defendants  called  "  the  charter ;"  and 
tlieir  mode  of  arriving  at  this  their  object  was  by  obtaining  so  great  a 
number  of  signatures  to  their  petition  as  would  entitle  it  to  respect. 
From  whom  then  did  this  prosecution  come  ?  From  the  last  persons 
from  whom  it  ought.     The  present  ministers  had  taught  the  people  that 
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this  was  the  way  in  which  they  were  to  obtain  their  ends.  There  was 
no  large  town  which  had  not  had  its  peace  invaded  by  meetings  jnst  of 
this  kind.  Ministers  had  taught  the  people  this  mode  of  proceeding  on 
one  day,  and  could  not  unteach  them  on  the  morrow.  There  is  a  man 
on  whose  breath  the  very  existence  of  the  present  ministry  depends, 
who  has  been  guilty  of  more  crime  (if  crime  it  was)  in  carrying  on 
agitation,  in  procuring  what  he  called  justice  for  Ireland,  than  any  thing 
done  by  these  defendants.  And  if  Mr.  O'Connell  may  one  day  assemble 
fifty  thousand  fighting  men,  and  next  day  dine  with  the  Lord-Lieutenant 
of  Ireland,  the  august  representative  of  her  majesty,  may  not  the 
defendants  reasonably  say,  what  harm  can  there  be  in  our  having  a  few 
meetings  in  the  county  of  Moinnouth  ?  The  defendants  wished  for 
what  they  called  the  five  points  of  the  charter,  which  were,  annual 
Parliaments,  the  vote  by  ballot,  universal  suffrage,  no  property  qualifi- 
cation, and  payment  to  the  members.  It  is  said  that  they  wished  to 
bring  the  government  into  contempt.  If  by  the  government  was  meant 
the  ministry,  and  the  offence  was  to  bring  them  into  contempt,  I  am  the 
most  offending  man  alive ;  but  -that  was  no  crime,  for  if  the  muiisters 
met  with  contempt,  they  deserved  it.  But  it  is  then  said,  the  means 
were  unlawful,  because  the  meetings  were  calculated  to  alarm.  Now, 
this  must  be  not  an  alarm  such  as  would  frighten  any  timid  person,  but 
must  be  under  such  circumstances  as  would  alarm  persons  of  reasonable 
courage,  and  us^d  to  the  world.  If  persons  had  seen  the  meetings  of 
the  last  ten  years — some  for  reform,  some  for  emancipation  of  the  blacks, 
some  against  the  poor  laws,  would  they  fear  these  ?  Indeed,  there  was 
scarcely  any  subject  on  which  some  busy  man  or  other  did  not  get  up  a 
meeting,  and  every  one  got  as  large  a  meeting  as  he  could,  and  if  it  was 
really  a  large  meeting,  it  was  held  in  the  open  air;  and  if  very  few  people 
came,the  originator  of  the  meeting  alwaysthcn  said  it  was  a  highly  respect- 
able meeting  which  assembled  in  a  very  small  room.  With  respect  to  the 
story  of  the  pigeons,  this  was  not  the  invention  of  the  defendant  Vincent, 
but  is  to  be  found  in  the  work  of  a  clergyman  of  the  Church  of  Eurrland, 
whose  works  are  taught  in  our  universities.  The  evidence  given  as  to 
the  speeches  of  the  defendants  consists  only  of  isolated  phrases  and 
sentences.  It  is  unjust  to  take  a  part  of  a  speech  or  writing  without 
the  rest ;  and  I  could  take  a  part  of  the  writings  of  the  learned  Serjeant, 
( Talfourc/,)  and  if  taken  alone,  it  would  form  a  very  democratic  speech; 
but  that  is  an  unfair  way  of  putting  it.  What  a  jury  should  look  at  is 
the  intention  of  the  men,  and  not  mere  words,  for  there  are  few  persons 
who  speak  for  an  hour  who  do  not  say  something  which  they  wish 
afterwards  imsaid.  1  fear  also  that  there  is  a  good  deal  of  personal 
feeling  in  the  case.  The  defendants  have  been  unwise  enough  to 
quarrel  with  the  mayor  and  magistrates,  and  they  havhig  called  the  mayor 
and  his  partner  nincompoops,  it  was  considered  by  the  magistrates  that 
they  must,  to  keep  up  their  own  dignity,  bring  forward  the  prosecution. 
The  phrase,  "The  charter  we  will  have,"  is  no  worse  than  the  words 
that  I  have  heard  till  I  am  quite  tired  of  hearing  them;  I  mean,  "The 
bill,  the  whole  bill,  and  nothing  but  the  bill."  I  know  not  if  any  of  you 
liave  used  those  words;  but  if  you  have,  1  have  no  doubt  that  an 
indictment  might  have  been  preferred  jnst  as  easily  as  the  present 
indictment  has  been  preferred  against  the  defendants.  The  present 
ministry  gave  the  cry  of  "  Nothing  but  the  bill,"  and  yet  they  will  not 
allow  to  the  defendants  the  cry  of  "  Nothing  but  the'  charter.'*     The 


108]  9  Carrington  &  Payne.  75 

ministers  have  got  their  bill  passed,  and  now  they  say  to  others,  "  We 
have  got  our  bill,  but  we  will  take  care  you  don't  get  your  charter.'*  It 
is  alleged  that  the  defendants  have  said  that  persons  ought  not  to  pay 
taxes  imposed  by  a  Parliament  in  which  they  were  not  represented ; 
but  taking  that  to  be  so,  we  ought  not  to  forget  that  at  the  time  of  the 
reform  bill,  Earl  Fitzwilliam  said  he  would  pay  no  more  taxes  imposed 
by  the  unreformed  Parliament,  because  it  did  not  represent  the  nation. 
In  this  case  there  was  no  going  to  be  drilled,  no  assemblies  with  arms, 
and  as  to  the  bad  hours,  the  example  was  set  by  our  superiors  in  Par- 
liament, all  the  legislation  being  after  midnight,  and  all  the  speeches 
before.  The  poor  can  only  meet  at  particular  times,  and  in  places  to 
which  they  have  access;  and,  in  almost  the  language  of  Lord  John 
Russell,  I  will  say  tliat  the  pent-up  feelings  of  the  people  evaporating  at 
a  public  meeting  does  more  good  than  a  host  of  mayors  and  magistrates, 
with  their  special  constables  around  them,  and  the  yeomanry  to  boot. 
The  only  material  evidence  is  the  supposed  proposal  to  hang  Mr.  Pro- 
theroe :  that  was  a  thh)g  upon  which  the  witness  might  easily  be  mis- 
taken, and  probably  was  so.  There  is  indeed  the  statement  of  the 
witness  from  Liverpool,  (Mr.  Johnstone,)  that  he  being  a  person  who 
sold  muskets  to  the  negroes,  and  being  an  enemy  to  the  Chartists,  and 
out  of  that  business,  the  defendant,  Townsend,  intended  to  buy  muskets 
and  cutlasses  of  him.  It  is  clear  that  he  could  not  be  serious,  more 
especially  as  the  talk  about  the  muskets  originated  with  the  Liverpool 
iron  trader,  and  not  with  the  defendant. 

Alderson,  B. — In  summing  up — I  take  it  to  be  the  law  of  the  land 
that  any  meeting  assembled  under  such  circumstances  as,  according  to 
the  opinion  of  rational  and  firm  men,  are  likely  to  produce  danger  to  the 
tranquillity  and  peace  of  the  neighbourhood,  is  an  unlawful  assembly. 
You  will  have  to  say  whether,  looking  at  all  the  circumstances,  these 
defendants  attended  an  unlawful  assembly,  and  for  tliis  purpose  you  will 
take  into  your  consideration  the  way  in  which  the  meetings  were  held, 
the  hour  of  the  day  at  which  the  parties  met,  and  the  language  used  by 
the  persons  assembled  and  by  those  who  addressed  them.  Every  one 
has  a  right  to  act  ui  such  cases  as  he  may  judge  right,  provided  it  be  not 
injurious  to  another,  but  no  man  or  number  of  men  has  a  right  to  cause 
alarm  to  the  body  of  persons  who  are  called  the  public.  You  will  con- 
sider how  far  these  meetings  partook  of  that  character,  and  whether  firm 
and  rational  men  having  their  families  and  property  there  would  have 
reasonable  ground  to  fear  a  breach  of  the  peace ;  for  I  quite  agree  with 
the  learned  counsel  for  the  defendant,  that  the  alarm  must  not  be  merely 
such  as  would  frighten  any  foolish  or  timid  person,  but  must  be  such  as 
would  alarm  persons  of  reasonable  firmness  and  courage.  The  indict- 
ment also  contains  charges  of  conspiracy,  which  is  a  crime  which  con- 
sists either  in  a  combination  and  agreement  by  persons  to  do  some 
illegal  act,  or  a  combination  and  agreement  to  effect  a  legal  puqjose  by 
illegal  means.  Tlie  purpose  which  the  defendants  had  in  view  as  stated 
by  the  prosecutors  was  to  excite  disaffection  and  discontent ;  but  the 
defendants  say  that  their  purpose  was  by  reasonable  argument  and 
proper  petitions  to  obtain  the  five  points  mentioned  by  their  learned 
counsel.  If  that  were  so,  I  think  it  is  by  no  means  illegal  to  petition  on 
those  points.  The  dura*'on  of  Parliaments  and  the  extent  of  the  elective 
franchise  have  unuergone  more  than  one  change  by  the  authority  of 
Parhament  itself;  and  with  respect  to  the  voting  by  ballot,  persons 
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whose  opinions  are  entitled  to  the  highest  respect  are  found  to  differ. 
There  can  also  be  no  illegality  in  petitioning  that  members  of  Parliament 
should  be  paid  for  their  services  by  their  constituents ;  indeed,  they  were 
so  paid  in  ancient  times,  and  they  were  not  required  to  have  a  property 
qualification  till  the  reign  of  Queen  Anne,  and  are  now  not  required  to 
have  it  in  order  to  represent  any  part  of  Scotland  or  the  English  uni- 
versities. 

If,  however,  the  defendants  say  that  they  will  effect  these  changes  by 
physical  force,  that  is  an  offence  against  the  law  of  the  country.  No 
civilized  society  can  exist  if  changes  are  to  be  effected  in  the  law  by 
physical  force.  And  if  eminent  persons  have  done  as  the  learned  coun- 
sel has  stated,  and  their  conduct  were  to  come  before  us  in  a  court  of 
justice,  we  should  (however  painful  it  would  be  to  be  placed  in  such  a 
situation)  act  towards  them  also,  exactly  as  we  ought  now  to  act  towards 
the  present  defendants.  With  respect  to  the  speeches  of  the  defendants 
at  the  meetings,  I  entirely  agree  with  the  observations  of  their  learned 
counsel  that  nothing  is  more  unfair  than  taking  a  part  of  a  speech  with- 
out its  fair  context,  and  you  will  therefore  take  the  whole  which  is  proved, 
and  consider  whether  any  thing  else  that  was  said  altered  the  effect  of  the 
passages  relied  on  by  the  prosecution.  You  will  say,  whether  you  are 
satisfied  that  the  defendants  conspired  to  excite  disaffection;  if  you  are  so, 
you  will  find  the  defendants  guilty  of  the  conspiracy.  You  will  also  say, 
whether  you  think  that  the  nature  of  the  meetings  was  such  as  would 
excite  alarm  in  the  minds  of  rational  and  constant  men  ;  for  if  so,  I  anx 
of  opinion  that  they  were  illegal  meetings,  and  then  you  ought  to  find 
the  defendants  guilty  on  the  counts  for  attending  unlawful  assemblies. 
The  jury  found  all  the  defendants  not  guDty  of  conspiracy,  but 
guilty  of  attending  unlawful  assemblies. 

Talfourdy  Serjt.,  /?.  V,  Richards^  and  Vi^hatchy^  for  the  prosecution. 

Roebucky  and  Keating^  for  the  defendants. 


GLOUCESTER  ASSIZES. 


{Civil  Side.) 
BEFORE  MR.  BARON  ALDERSON. 


DOE  d.  COUNSELL  &  PARKER  v.  CAPERTON.— p.  112. 

A.  in  the  year  1819  agreed  to  purchase  lands  of  B.  for  670/.,  and  paid  a  deposit  of  10/.  The 
agreement  did  not  contain  any  stipulation  that  A.  should  be  let  into  possession,  but  in  fact  he 
was  so  at  Michaelmas  in  the  year  1819.  A.  continued  in  possession,  and  neither  paid  any  more 
of  the  purchase-money  nor  any  rent  or  interest,  and  in  1822  \,  cut  down  timlier,  and  in  5  Geo. 
4,  levied  a  fine  with  proclamations,  and  mortgaged  the  propei^ty,  and  after  that  died,  leaving 
the  property,  subject  to  the  mortgage,  to  his  daughters : — Heid,  that  these  facts  were  no  bar 
to  B.  in  ejectment  brought  within  twenty  years  after,  Michaelmas,  1839.  as  A.  coming  in 
under  an  intended  purchase  was  in  equity  the  owner  of  the  land,  with  a  liability  to  pay  the 
purchase-money,  and  his  cutting  trees  was  consistent  with  his  holding  in  that  character,  and  not 
adversely  to  the  rights  of  the  vendor,  to  whom  at  law  he  was  tenant  at  will. 

The  attestation  of  a  deed  was  in  the  following  form : — "  Sealfd  and  delivered  by  the  within* 
mentioned  C  A.,  in  the  presence  of  R.  P.  C."  It  was  proved  by  the  attesting  witness  that  the 
signature  R.  P.  C.  was  of  his  handwriting,  and  that  he  had  no  recollection  of  the  transaction, 
but  that  he  should  not  have  signed  the  attestation  if  be  bad  not  seen  the  deed  executed : — HM^ 
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mfficient,  and  thmt  the  fact  that  the  attesting  witness  was  neither  an  attorney  nor  an  attorney's 
derk  made  no  diilerence. 

It  is  always  extremely  injudicious  to  have  a  will  attested  by  marks,  on  account  of  the  difficulty 
of  proving  their  identity.  A  will  was  attested  by  the  signature  T.  B.  V.  and  the  marks  of  C. 
and  M.  D.  All  these  were  dead ;  the  signature  of  Mr.  V.  was  proved,  and  the  daughter  of 
C.  and  M.  D.  proveil  that  they  were  both  dead,  and  that  when  alive  they  lived  near  the  tes- 
tator, no  other  persons  of  those'names  living  anywhere  in  that  neighbourhood ;  and  this  witnej^s 
al«o  stated  that  M.  D.  could  not  write,  and  C.  D.  could  write  his  name  only  : — Held^  sufficient. 

A  witness  who  resides  in  Dublin  is  out  of  the  jurisdiction  of  the  courts  of  this  country  so  as  to 
let  in  proof  of  his  handwriting,  the  same  as  if  he  were  dead. 

A  cr»urt-roll  stating  that  a  surrender  was  by  power  of  attorney,  would  be  secondary  evidence  of 
the  power  of  attorney,  if  the  power  of  attorney  cannot  be  found  after  a  sufficient  search. 

The  steward  of  a  manor  proved  that  where  a  surrender  was  by  power  of  attorney,  the  practice 
was  to  keep  the  power  of  attorney  with  the  court  rolls.  The  power  in  question,  which  was  for 
a  surrender  in  1814,  could  not  be  found  either  with  the  court-rolls  or  anywhere  in  the  office  in 
which  the  court-rolls  had  been  kept  ever  since  1814,  both  by  the  present  steward  and  his  pre- 
decessor, who  was  steward  in  1814: — Held,  sufficient  to  let  in  secondary  evidence. 

Ejectment  to  recover  freehold  and  copyhold  property  situate  at 
Upton  St.  Leonards. 

It  was  opened  by  Ludlow,  Serjt.,  for  the  plaintiiT,  that  this  property 
had  originally  belonged  to  Mr.  William  Abell,  who  died,  and  of  whose 
family  Mr.  Counsell,  one  of  the  lessors  of  the  plaintiff,  had  bought  it  in 
the  year  1814.  And  that  in  the  month  of  August  in  the  year  1819,  Mr. 
John  Abell,  the  son  of  Mr.  William  Abell,  being  desirous  to  repurchase 
it  of  Mr.  Comisell  at  the  same  price  Mr.  Counsell  gave  for  it,  an  agree- 
ment was  made  between  them  for  the  repurchase,  upon  which  a. deposit 
of  10/-  was  paid,  and  Mr.  John  Abell  let  into  possession,  and  that  no 
more  of  the  purchase-money  had  been  paid,  neither  had  any  interest  or 
rent,  although  Mr.  Jolm  Abell  and  those  who  represented  him,  had  been 
in  possession  of  the  property  ever  since.  The  intended  defence  was, 
that  John  Abell  who  was  since  dead  had  levied  a  fine. 

On  the  part  of  the  plaintiff  it  was  proposed  to  put  in  deeds  of  lease 
and  release,  dated  the  24th  and  25th  of  March,  1814,  the  release  being 
between  Comfort  Abell  and  Anne  Abell,  of  the  first  part,  Richard  Havi- 
land,  a  trustee  of  an  attendant  term  of  one  thousand  years  of  the  second 
part,  George  Worrall  Counsell,  of  the  third  part,  and  Charles  Parker,  of 
the  fourth  part,  by  which  the  two  Misses  Abell  conveyed  the  freehold 
property  to  Mr.  Counsell,  in  fee.  Mr.  Haviland  assigning  the  term  to 
Mr.  Parker  to  attend  the  inheritance. 

The  attestation  of  the  release  was  in  the  following  form :  "  Sealed 
and  delivered  by  the  within-named  Comfort  Abell,  Anne  Abell,  Richard 
Haviland,  and  George  Worrall  Counsell,  in  the  presence  of 

«  R.  P.  Chandler.*' 

To  prove  the  execution  of  the  release  Mr.  Chandler  was  called :  he 
stated  that  the  signature  R.  P.  Chandler  was  of  his  handwriting,  but  that 
he  had  no  recollection  of  the  transaction ;  but  in  answer  to  questions  by 
Alderson,  B.,  he  said,  he  should  not  have  signed  the  attestation  if  he 
had  not  seen  the  deed  ^executed. 

Talfourd,  Serjt. — I'submit  that  this  is  not  enough ;  certain  formalities 
are  necessary  in  the  execution  of  a  deed,  which  the  witness  cannot  de- 
pose to,  ard  they  might  have  been  omitted  from  his  not  knowing  that 
ihey  were  necessary^    If  he  had  been  an  attorney,  it  might  be  otherwise. 

Alderson,  B. — In  this  respect  there  is  no  distinction  between  attorneys 
and  other  persons.  Mr.  Baron  Parke  and  I  conferred  on  this  subject 
on  the  last  Northern  Circuit,  and  we  held,  that  such  proof  as  the  attesting 
witness  has  here  given  was  sufficient. 

g2 
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The  deeds  were  put  in. 

It  appeared  that  William  Abell  died  on  the  19th  of  September,  1812  ; 
and  it  was  proposed  to  put  in  liis  will,  dated  September  the  6th,  1812, 
which  was  attested  by  the  signature  of  T.  B.  Villiers  and  the  marks  of 
Charles  and  Mary  Drinkwater.  The  death  and  hi^ndwriting  of  Mr.  Villiers 
were  proved ;  and  to  prove  the  deaths  of  Charles  and  Mary  Drinkwater, 
their  daughter,  Mary  Drinkwater  the  younger,  was  called.  She  said, 
"  I  am  the  daughter  of  Charles  and  Mary  Drinkwater ;  they  are  both 
dead ;  they  lived  near  Mr.  William  Ab^ll.  My  mother  could  not  write, 
and  my  father  wrote  his  name  only.  No  other  Charles  Drinkwater  and 
no  other  Mary  Drhikwater  lived  anywhere  in  that  neighbourhood." 

Alderson,  B. — I  tlunk  that  this  is  sufficient  evidence  of  the  identity 
of  Charles  and  Mary  Drhikwater.  It  is  always  extremely  hijudicious 
to  have  a  will  attested  by  marks,  on  accomit  of  the  difficulty  of  provhig 
their  identity. 

The  will  was  read. 

With  respect  to  the  copyhold,  Mr.  Jenkins,  the  steward  of  the  manor 
of  Khig's  Barton,  produced  the  court-roll  of  a  surrender  by  John  Abell, 
as  the  heir  of  William  Abell,  to  the  use  of  George  Worrall  Counsell,  ou 
Oct.  12,  1815,  and  the  admission  of  Mr.  Counsell  of  the  same  date. 

Mr.  Jenkins  said,  "  the  surrender  was  under  a  power  of  attorney, 
which  I  cannot  find.  The  powers  of  attorney  are  usually  deposited 
with  the  rolls." 

Alderson,  B. — The  court-roll  stating  it  to  be  by  power  of  attorney 
would  be  secondary  evidence  of  the  power  of  attorney,  if  it  cannot  be 
found. 

Mr.  Jenkins. — ^*  Mr.  Philpotts,  the  member  of  Parliament,  was  steward 
of  this  manor  hi  the  year  1814.  I  succeeded  him;  and  when  1  did  so, 
I  succeeded  to  the  room  in  which  the  documents  were  kept,  and  they 
have  never  been  removed." 

Alderson,  B. — As  the  papers  were  never  shifted,  this  is  in  effect  a 
search  in  Mr.  Philpotts's  office. 

Mr.  Jenkins. — I  have  also  searched  in  the  office  of  Messrs.  Whitcombe 
and  Helps,  in  which  Mr.  Philpotts  was  formerly  a  partner,  but  could  not 
find  the  power  of  attorney  there. 

Alderson,  B. — I  think  that  this  is  quite  sufficient  to  make  the  sur- 
render admissible. 

The  surrender  was  read. 

It  was  proposed  to  put  in  the  agreement  between  Mr.  Counsell  and 
Mr.  John  Abell,  dated  the  14th  of  August,  1819.  This  agreement  was 
attested  by  Mr.  Thomas  Dance ;  and  it  was  proved  by  his  brother  that 
Mr.  Thomas  Dance  resided  in  Dublin,  and  tiiat  he  (the  witness)  had 
received  a  Dublin  newspaper  from  him  withhi  a  week  of  the  time  of 
the  trial. 

Taifourdy  Serjt. — Is  that  out  of  the  jurisdictiou  ? 

Alderson,  B. — It  is.  Our  subpoena  will  not  reach  a  witness  in 
Dublin. 

The  agreement  was  read.  It  was  dated  the  14th  of  August,  1819; 
and  by  it  Mr.  Counsell  agreed  to  sell,  and  Mr.  John  Abell  to  buy  the 
property  for  670/.  The  agreement  did  not  contain  any  stipulation  that 
the  vendee  should  be  let  into  possession ;  but  on  the  back  of  it  was  a 
receipt  for  a  deposit  of  10/. 

To  prove  that  Mr.  John  Abell  was  let  into  possession,  Mr.  Hulbert 
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was  called.  He  said,  "  I  occupied  tlie  property;  John  Abell  came  to 
me,  and  asked  for  possession;  he  said  he  had  bought  it  of  Mr.  Counsell, 
and  paid  10/.  deposit.  I  went  with  him  to  Mr.  Counsell,  who  told  me 
I  might  give  possession,  and  I  did  so ;  this  was  nineteen  years  ago  last 
Michaelmas." 

Evidence  was  given  of  a  demand  of  possession  made  on  the  premises 
in  1S.S4. 

Taifourdj  Serjt.,  for  the  defendant,  opened,  that  John  Abell  had  dealt 
with  the  property  as  his  own,  and  had,  in  the  year  1824,  levied  a  fine 
of  it,  and  raised  200/.  on  it  by  a  mortgage  ;  and  that  John  Abell,  who 
died  in  the  year  1S27,  by  his  will,  dated  on  the  3d  of  July  in  that  year, 
devised  tlie  property  (subject  to  the  mortgage)  to  his  daughters,  one  of 
whom  had  married  the  defendant. 

Alderson,  B. — There  is  no  adverse  possession. 

Taifoiirdy  Serjt. — The  agreement  does  not  contain  any  permission  to 
enter. 

Aldersox,  B. — We  must  take  the  facts  all  together.  You  are  let 
into  possession  on  the  ground  of  a  purchase. 

Taffourd^  Serjt. — As  to  the  copyhold,  I  know  that  the  fine  can  have 
no  effect ;  but  as  to  the  freehold,  we  can  show  adverse  acts,  such  as 
cutting  down  timber,  and  the  like ;  and  in  the  year  1822,  which  was 
before  the  fine,  Mr.  Counsell  brought  an  action  for  cutthig  down  timber, 
wliich  was  defended. 

Alderson,  B. — You  come  in  luidcr  an  intended  purchase,  and  I  think 
that  all  this  is  not  adverse.  A  purchaser  thus  in  possession  is  in  equity 
the  owner  of  the  land,  with  a  liability  to  pay  the  purchase-money;  and 
liis  cutthig  down  trees  is  consistent  with  his  holding  in  that  character, 
and  not  adversely  to  the  right  of  the  vendor,  to  whom  at  law  he  is  tenant 
at  will. 

An  examined  copy  of  a  fine,  with  proclamations,  of  Easter  Term,  5 
Geo.  4,  was  put  in ;  and  evidence  was  given,  that  John  Abell  had  cut 
down  timber  on  the  property  soon  after  he  was  let  into  possession,  and 
had  built  a  house  there,  and  that  Mr.  Counsell  said  he  should  keep  an 
acrount  of  it. 

Alderson,  B.,  (in  siunming  up.) — The  only  question  is,  whether  tnere 
was  an  adverse  possession.  These  parties  make  a  bargain  for  a  pur- 
chase, and  Mr.  John  Abell  is  let  into  possession  as  a  purchaser.  You 
will  say  whether  he  was  in  adverse  possession  or  not.  If  he  were  rot 
80,  you  will  find  for  the  plaintiff. 

Verdict  for  the  plaintiff 

Ludlow^  Serjt.,  ThomaSj  and  Frnncillon^  for  the  plaintiff. 
Talfourdj  Serjt.,  and  W,  J.  Alexander,  for  the  defendant. 
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(Crown  Side.) 


DEFORE  MR.  JUSTICE  WILLIAM& 


REGINA  V.  JORDAN  and  COWMEADOW.— p.  118. 

K  hoy  under  14  years  of  age  cannot,  by  law,  be  convicted  of  feloniously  carnally  knowing  and 
abusing  a  girl  under  ten  years  old,  even  though  it  be  proved  that  he  has  arrived  at  the  full 
state  of  puberty. 

To  constitute  penetration  on  a  charge  of  this  offence,  the  parts  of  the  male  must  be  inserted  in 
those  of  the  female;  bui,  as  mutter  of  law  t  it  is  not  essential  that  the  hymen  should  be  rup- 
tured. 

A.  was  charged  with  feloniously  carnally  knowing  and  abusing  a  girl  under  ten.  B.  was  charged 
with  being  present,  aiding  and  abetting.  A.*s  coun«:el  called  no  witnesses.  B.,  who  had  no 
counsel,  called  a  witness  to  prove  an  alibi  for  A.: — Held^  that  this  evidence  was  in  effect  evi- 
dence for  A.,  and  that  in  strictness  the  counsel  for  the  prosecution  had  a  right  to  reply  on  the 
whole  case,  but  that  it  was  summum  jus,  and  ought  to  be  exercised  with  great  forbearance. 

The  prisoner  John  Jordan  was  indicted  for  feloniously  carnally  know- 
ing and  abusing  Harriett  Thomas,  an  infant  under  the  age  of  ten  years, 
and  the  prisoner  Ann  C/Owmeadow  was  charged  with  aiding  and  abet- 
ting him  in  the  commission  of  the  felony. 

The  prosecutrix  stated  that  the  offence  was  committed  at  a  time  when 
she  ha.d  been  sleeping  with  the  two  prisoners,  but  it  was  doubtful,  on 
the  evidence  giyeu  in  support  of  the  prosecution,  Avhether  the  prisoner 
Jordan  was  fourteen  years  of  age  or  not ;  but  the  surgeon  stated  posi- 
tively that  he  had  arrived  at  the  full  state  of  puberty.  No  evidence 
was  given  to  show  that  the  hymen  of  the  prosecutrix  had  been  ruptured. 

Greaves,  for  the  prisoner  Jordan. — It  has  been  held  that,  in  point 
of  law,  a  boy  under  fourteen  years  of  age  cannot  be  guilty  of  the  crime 
of  rape  as  a  principal  in  the  first  degree,  and  the  same  rule  of  law  must, 
I  submit,  apply  to  this  offence.  It  was  also  laid  down  in  the  case  of 
Reg.  V.  Gammon,  ante,  vol.  5,  p.  321,  that  in  order  to  constitute  a  suf- 
ficient penetration  to  warrant  the  conviction  of  the  offender  on  a  chargn 
of  rape,  it  is  essential  that  the  hymen  should  have  been  ruptured. 

For  the  prisoner  Jordan  no  evidence  was  adduced. 

The  prisoner  Cowmeadow  had  no  counsel,  and  she  called  the  father 
of  the  prisoner  Jordan  to  prove  that  Jordan  had  always  slept  at  home, 
and,  consequently,  could  not  have  been  sleeping  with  the  prosecutrix 
and  the  other  prisoner,  as  stated  by  the  prosecutrix. («) 

JV.  J,  Alexander,  for  the  prosecution,  claimed  the  right  to  reply  upon 
the  whole  case,  upon  the  ground  that  this  witness,  though  called  by  the 
prisoner  Cowmeadow,  was  at  least  equally  a  witness  for  Jordan,  as  the 
evidence  of  the  witness  went  in  direct  terms  to  prove  an  alibi  for  Jordan, 
and  it  was  only  as  a  consequence  that  this  evidence  was  available  for 
the  prisoner  Cowmeadow. 

Greaves. — I  must  object  to  this  being  done,  no  authority  or  precedent 
can  be  cited  for  such  a  course.  In  replying,  the  counsel  has  only  a  right 
to  reply  as  to  those  prisoners  who  call  witnesses.     If  Jordan  had  been 

{a\  We  believe  that  Greaves  had  no  instructions  to  set  up  an  alibi,  and  did  not  even  know 
that  his  client's  father  was  in  court 
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tried  alone  no  reply  would  have  been  allowed,  and  it  is  too  much  to  say 
ifiat  because  another  prisoner,  with  whom  he  happens  to  be  tried, 
chooses  to  call  witnesses,  that  therefore  ihe  counsel  for  the  prosecution 
may  reply  upon  the  whole  case.  In  the  case  of  Rex  v.  Cooi  and  Bur- 
nelly  tried  at  the  Gloucester  Spring  Assizes,  1839,  the  prisoner  Cool 
called  witnesses  to  prove  an  ahbi,  who  also  stated  that  Bumell  was  at 
the  same  place  at  which  they  stated  Cool  to  be,  and  I  in  my  reply  was 
confined  to  observing  on  the  evidence  adduced  for  Cool,  without  advert- 
uig  to  the  speech  of  the  counsel  for  Bumell. 

Williams,  J. — I  think  that  this  evidence  in  effect  is  evidence  given 
lor  Jordan,  and  that  in  strictness  the  counsel  for  the  prosecution  has  a 
right  to  reply  on  the  whole  case;  but  it  is  summum  jus,  and  ought  to  be 
exercised  with  great  forbearance. 

fV.  J,  Alexander  replied  on  the  whole  case,  and  adverted  to  the  argu- 
ments used  for  the  prisoner  Jordan  as  well  as  to  the  evidence. 

Williams,  J.,  (in  summing  up.) — Before  you  can  convict  the  prison- 
ers, you  must  be  satisfied  that  the  prisoner  Jordan  was  of  the  age  of 
fourteen  at  the  time  of  the  alleged  offence,  for  I  do  not  hesitate  to  say, 
that  I  am  clearly  of  opinion  that  the  same  rule  which  applies  to  rape 
applies  to  this  oftence  also,  notwithstanding  the  evidence  of  the  sur- 
geon.(a)  I  am  also  of  opinion,  as  matter  of  law,  that  it  is  not  essential 
that  the  hymen  should  be  ruptured.  In  the  case  of  Rex  v.  Gammon  it 
was  proved,  that  the  hymen  was  ruptured,  and  the  point  was  therefore 
not  necessary  to  the  decision  of  that  case.  I  also  think  that  it  is  impos- 
sible to  lay  down  any  express  rule  as  to  what  constitutes  penetration. 
All  I  can  say  is,  that  the  parts  of  the  male  must  be  inserted  in  those  of 
the  female,  but  I  cannot  suggest  any  rule  as  to  the  extent.(A) 

Verdict — Not  guilty. 
fV.  J,  Alexander  and  •^.  M.  Skinner,  for  the  prosecution. 

Greavesy  for  the  prisoner  Jordan. 

(a)  See  the  cases  of  Rex  v.  Eldenhaw,  ante,  vol.  3,  p.  396 ;  Rex  ▼.  Groombridge,  ante,  toI. 
7,  p.  582;  and  Reg.  ▼.  PhillipSt  ante,  vol.  8,  p.  736;  and  the  case  of  Reg,  ▼.  Alierit  ante,  p.  31. 

{b)  See  the  observations  of  Mr.  Justice  Bosanquet,  in  the  case  of  Rex  ▼.  M'Rue,  ante,  vol  8, 
p.  641. 
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WESTERN  CIRCUIT. 


BEFORE  MR.  JUSTICE  COLERIDGE,  AND  MR.  JUSTICE  ERSKINE. 

DEVIZES  ASSIZES. 

(Crown  Side.) 

BEFORE  MR.  JUSTICE  COLERIDGE. 

REGINA  V.  JAMES  SHEPPARD.— p.  121. 

Am  who  intended  to  sell  his  mare,  sent  his  servant  with  her  to  M.  fair,  the  servant  having  no 
authority  either  to  sell  the  mare  or  deal  with  her  in  any  way.  The  prisoner  anked  the  ser- 
vant the  price,  and  desired  the  servant  to  trot  her  out,  and  the  prisoner  then  went  to  two  men, 
and  having  talked  to  them  went  away.  .  These  two  men  then  came  up  and  persuaded  tbo 
servant  to  exchnnge  the  mare  for  a  horse  they  bad,  and  they  would  give  24/.  for  the  chop. 
They  changed  the  saddles,  and  without  giving  any  money  rode  away  with  the  mare,  leaving 
the  servant  with  a  horse  of  little  value.  Four  days  after  the  prisoner  sold  the  mare  at  B., 
stating  that  he  ha^I  got  her  in  a  chop  at  M.  fair. 

Heldt  that  as  the  servant  had  the  mere  charge  of  the  mare,  and  had  no  right  to  deal  with  the 
property  in  her,  the  prisoner  ought  to  be  convicted  of  stealing  her,  provided  that  the  jury  were 
satisfied  that  the  prisoner  was  in  league  with  the  two  other  men,  and  that  they  three,  by  a 
fraud  in  which  each  of  them  was  to  take  his  part,  and  did  take  his  part,  induced  the  servant  to 
part  with  the  possession  of  the  mare  under  colour  of  an  exchange,  but  they  intending  all  the 
while  to  steal  the  mare. 

Horsestealing. — The  prisoner  was  indicted  for  stealing  a  mare,  the 
property  of  William  Browne  Caiming. 

It  appeared  that  Mr.  Canning,  who  resided  at  Ramsbury,  being 
desirous  of  selling  his  mare  at  thQ  Marlborough  November  fair,  on  the 
23d  of  that  month,  in  the  year  1837,  sent  his  mare  thither  by  a  servant, 
named  Isaac  Newbury,  but  gave  no  authority  to  Isaac  Newbury  to  sell 
the  mare,  or  to  deal  with  her  in  any  way  till  he  had  himself  arrived 
there.  It  further  appeared,  that  at  Marlborough,  the  prisoner  asked 
Isaac  Newbury  the  price  of  the  mare,  which  Newbury,  who  had  known 
him  before,  told  him  was  25/.  The  prisoner  then  told  him  to  take  her 
on  the  hard  road  and  trot  her  out ;  and  the  prisoner  went  and  talked  to 
a  man  on  horseback,  and  a  man  on  foot,  and  then  walked  away.  These 
two  men  then  went  up  to  Newbury,  and  the  man  on  foot  offered  the 
man  on  horseback  24/.  for  the  horse  he  was  riding,  which  the  latter 
refused,  saying,  he  would  not  sell  to  him  at  any  price ;  upon  which  the 
man  on  foot  stepped  aside  to  Newbury,  and  said,  if  he  would  chop  the 
mare  (Mr.  Canning's)  for  the  horse  the  man  was  riding,  he  (the  man  on 
foot)  would  give  him  24/.  for  the  chop,  and  5.9.  to  put  in  his  own  pocket, 
at  the  same  time  taking  from  his  pocket  what  appeared  to  be  bank-notes. 
Newbury  declined,  saying,  the  mare  was  not  his ;  but,  being  persuaded 
by  the  man  on  foot,  Newbury  accompanied  the  two  men  for  about  half 
a  mile,  and  then  agreed  to  the  exchange  of  horses  on  the  terms  pro- 
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posed ;  and  as  soon  as  the  saddles  were  changed,  the  man  who  had 
been  on  horseback  rode  away ;  and  on  Newbury  looking  round  for  the 
man  on  foot,  he  perceived  that  he  had  gone  away  while  the  saddles 
were  changing.     The  horse  left  in  exchange  was  worth  about  4/. 

It  was  also  proved,  that,  on  the  27th  of  November,  1837,  the  prisoner 
had  sold  Mr.  Canning's  mare  to  Mr.  Mountain,  of  Bristol,  for  14/., 
stating  it  to  be  his  own,  and  that  he  got  it  in  a  chop  at  Marlborough  fair. 

Bail^  for  the  prisoner,  submitted,  that,  as  the  servant  of  Mr.  Canning 
meant  to  part  with  the  entire  property  in  the  mare,  and  not  with  the 
possession  only,  it  was  no  larceny;  and  that  the  possession  and  the 
property  passed  by  the  delivery  of  the  mare.(«) 

Coleridge,  J.,  in  summing  up. — If  the  owner  of  goods  gives  up  the 
possession  of  his  goods,  at  the  same  time  intending  to  part  with  the 
entire  property  in  them,  it  is  no  larceny,  although  he  may  be  defrauded 
in  the  bargain.  Here,  however,  there  was  no  parting  with  the  pro- 
perty. The  servant  Newbury  had  the  mere  charge  of  the  mare,  and 
had  no  right  to  deal  with  the  property  in  her  in  any  way  whatever.  If 
the  prisoner  was  in  league  with  the  two  other  men,  and  they  three,  by  a 
fraud,  in  which  each  of  them  was  to  take  his  part,  and  did  take  his  part, 
induced  Newbury  to  part  with  the  possession  of  the  mare  imder  colour 
of  an  exchange,  but  they  intending  all  the  while  to  steal  the  mare,  the 
prisoner  ought  to  be  found  guilty  on  this  indictment,  (i) 

Verdict — ^guilty. 

StonCj  for  the  prosecution. 

Ballj  for  the  prisoner. 

(a)  In  the  case  of  Rex  t.  Jtukson,  M.  C.  G.  1 19,  a  pawnbroker's  aenrant,  who  had  a  general 
authority  from  his  master  to  act  in  his  busineas,  delivered  up  a  pledge  to  a  pawner  on  receiving 
a  parcel  from  the  pawner  which  he  supposed  to  contain  valuables  which  be  had  just  before  seen 
in  the  pawner*s  possession.  It  was  held  that  the  receipt  of  the  pledge  by  the  pawner  was  not 
larceny,  because  the  servant,  who  had  a  general  authority  from  his  master,  parted  witli  the  pro- 
perty and  not  merely  with  the  poesesaion ;  and  in  the  case  of  Rex  v.  Ltrngstrceth,  M.  C.  C.  137, 
it  was  held  that  the  getting  of  a  parcel  from  a  carrier's  servant,  by  falsely  pretending  to  be  the 
pemn  to  whom  it  is  directed,  if  it  be  taken  auimo  furandi,  is  a  larceny,  for  the  servant  has  no 
authority  to  part  with  it  but  to  the  right  person. 

(6)  It  is  not  essential  that  each  of  the  principals  in  a  felony  should  be  present  at  the  entire 
transaction.  In  the  case  of  Rex  v.  Dyer  and  Diating,  2  E.  P.  C.  767,  it  appeared  that  Dyer  was 
the  master  of  a  boat  which  was  to  carry  barilla  from  a  ship  to  th^  shore ;  Disiing,  with  the  pri- 
vity of  Dyer,  separated  a  portion  of  the  barilla  which  was  on  board  the  boat  and  placed  it  at 
another  part  of  the  boat,  and  the  two  prisoners  together  carried  it  ashore,  and  carried  it  oflf: — 
Htldt  that  though  for  some  purposes  the  larceny  was  complete  hy  the  first  separation  of  the  por- 
tion from  the  bulk,  yet,  as  it  was  one  continuing  transaction,  Dyer  was  properly  convicted  as  a 
princi|ial. 

In  the  case  of  Rex  v.  Bingley^  R.  dt  R.,  C.  C.  446,  which  was  a  case  of  forgery,  it  was  held 
that  as  each  of  the  prisoners  acted  in  completing  some  part  of  the  forgery,  and  in  pursuance  of  a 
common  plan,  each  was  a  principal  in  the  forgery,  and  that  although  one  of  them  was  not 
present  when  the  note  was  completed  by  the  signature,  he  was  equally  guilty  with  the  others. 

In  the  case  of  Rex  v.  Kirkwood,  M.  C.  C.  304,  the  judges  confirmed  the  decision  in  Rtx  v. 
BingJey^  and  held  that  if  several  make  distinct  parts  of  a  forged  instrument,  each  is  a  principal, 
though  be  does  not  know  by  whom  the  other  parts  are  executed,  and  though  it  is  finished  by 
one  alone  in  the  absence  of  the  others ;  and  in  the  case  of  Rex  v.  Dade^  Id.  307,  it  was  held 
that  the  makers  of  the  paper  and  plate  respectively,  for  the  purpose  of  forging  a  note,  afterwards 
filled  up  by  a  third  person,  are  principals  in  the  forgery  with  that  person,  though  each  executed 
his  part  in  the  abaence  of  the  othera,  and  without  knowing  by  whom  the  other  parts  were 
executed. 
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CENTRAL  CRIMINAL  COURT. 


BEFORE  MR.  BARON  PARKE,  AND  MR.  JUSTICE  BOSANQUET. 


REGINA  r.  DAVID  PIKESLEY.— p.  124. 

In  a  case  affecting  the  life  of  a  parly,  it  b  very  desirable  that  a  magistrate  who  took  the  deposi- 
tions against  a  prisoner  with  bis  own  band,  should  be  called  as  a  witness  before  the  depositions 
are  read  to  prove  the  correctness  of  what  he  took  down ;  but  it  is  not  absolutely  necessary,  in 
point  of  law,  that  he  should  be  called,  and  the  depositions  may  be  read  on  proof  of  his  hand- 
writing. 

Where  a  magistrate  returns  with  the  depositions  that  a  prisoner  was  sworn  and  made  a  state- 
ment, the  statement  cannot  be  received  in  evidence  against  him,  although  a  witness  state  that 
he  was  not  in  fact  sworn. 

The  prisoner  was  indicted  for  an  unnatural  offence  committed  with 
a  boy  of  eight  years  of  age. 

The  depositions  were  proved  to  have  been  signed  by  Mr.  Mores,  the 
magistrate,  but  it  appeared,  that,  not  having  any  clerk,  he  took  them 
himself.  It  being  necessary  to  read  them  in  evidence  to  contradict  a 
witness — 

Parke,  B.,  said  that  in  so  serious  a  case  it  was  very  desirable  that 
the  magistrate  himself  should  be  present  to  prove  the  correctness  of 
what  he  took  down,  although  in  point  of  law  it  was  not  absolutely 
necessary,  (a) 

The  depositions  were  read,  and  from  them  it  also  appeared  that  the 
magistrate  had  written  down  that  the  prisoner  was  sworn,  and  made  a 
statement  which  he  returned  as  his  examination. 

A  witness  said,  that  in  fact  the  prisoner  was  not  sworn,  but  Parke, 
B.,  in  the  presence  of  Bosanquet,  J.,  said,  that  as  the  magistrate  had 
returned,  that  the  prisoner  was  sworn,  the  statement  made  could  not  be 
received  in  evidence,  (i) 

Parke,  B.,  in  his  sunmiing  up,  after  stating  the  law  with  respect  to 
the  necessary  proof  of  the  commission  of  the  capital  offence,  (inter  alia,) 
said : — Then  will  come  the  question,  whether,  if  he  be  not  guilty  of  the 
capital  charge,  he  can  be  convicted  of  an  assault  ?  Considerable  doubt 
has  been  entertained  whether,  upon  such  an  indictment,  a  person  can  be 
convicted  of  an  assault  if  the  act  is  done  with  the  consent  of  the  other  party. 
And  one,  and  I  believe  two  cases  (c)  have  been  reserved  for  the  opinion 
of  the  judges  on  that  point.  If  he  cannot  be  convicted  of  an  assault, 
then  he  may  be  liable  to  be  indicted  in  another  form,  for  the  attempt  to 
commit  the  felony.  If,  therefore,  you  are  not  satisfied  that  the  offence 
was  complete,  you  will  find  him  guilty  of  assault,  and  I  will  reserve  the 
point  for  the  opinion  of  the  judges. 

(a)  See  the  case  of  Reg.  v.  Mary  Foster ^  vol.  7  of  these  Reports,  p.  148,  and  the  cases  there 
referred  to. 

(b)  See  the  cases  of  Reg.  v.  WaUtrs,  vol.  7  of  these  Reports,  p.  267 ;  and  Reg,  v.  Wilkinson, 
vol.  8,  p.  662. 

(c)  These  cases,  owing  to  the  time  occupied  by  Reg,  v.  Frwt,  Sec,  have  not  as  yet,  we  under- 
itand,  been  considered  by  the  judges. 
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The  jury  acquitted  the  prisoner  of  the  capital  offence,  and  found  him 
guilty  of  an  assault : — 

But  there  being  another  indictment  for  the  capital  offence,  committed 
with  another  boy  of  about  six  years  old,  upon  which  he  was  found  guilty, 
and  sentence  of  death  recorded  against  him,  with  an  intimation,  that  in 
consequence  of  his  youth  the  punishment  might  be  commuted  to  trans- 
portation for  life.  This  conviction  rendered  unnecessary  the  further  con- 
sideration of  the  question  as  to  the  conviction  of  assault  on  the  first  in- 
dictment. 

Clarkson,  for  the  prosecution. 


DECEMBER  SESSION. 

BEFORE  MR.  JUSTICE  PATTESON  AND  MR.  BARON  ROLFE. 
REGINA  V.  BOX.— p.  126. 

Where  a  peraon  went  into  a  shop  for  the  purpose  of  purchasing  a  ruby  pin,  and  afler  selecting 
one,  which  was  put  into  a  box,  while  the  young  man  who  was  serving  him  was  absent  for  a 
minute,  toolc  it  out  of  the  box  and  put  it  into  his  stock,  and  afterwards  went  into  the  shawl 
department  of  the  shop  to  purchase  other  articles,  saying  that  he  would  return  and  pay  for 
both  together,  but  was  allowed  to  go  away  without  inquiry  being  made  as  to  whether  he  had 
paid  in  the  shawl  department,  and  a  bill,  including  the  price  of  the  pin,  was  sent  the  next  day 
to  the  house  where  he  was  residing: — 

Held,  on  the  trial  of  the  prisoner  for  stealing  the  pin,  that,  under  these  circumstances,  it  was  for 
the  jury  to*  say  whether  there  was  any  intention  to  steal  the  pin,  and  whether  there  was  or 
was  not  credit  given  for  it,  and  also  that  the  prosecutors  ought  to  have  called  the  person  who 
served  in  the  shawl  department,  and  that  their  not  doing  so  was  a  circumstance  which  would 
justify  the  jury  in  looking  with  some  suspicion  at  the  case. 

The  prisoner  was  indicted  for  stealing  a  ruby  pin,  the  goods  of  John 
Howell  and  others,  in  tlieir  dwelling-house. 

From  the  evidence  of  a  witness  named  Webster,  who  was  employed 
in  the  jewellery  department  of  the  prosecutor's  house,  it  appeared  that 
on  the  1 7th  of  October  the  prisoner  came  there  with  a  lady,  and  asked 
to  look  at  some  diamond  pins,  and  was  shown  a  tray  containing  pins, 
and  among  them  a  ruby  pin  of  the  value  of  eleven  guineas,  which  he 
selected,  and  it  was  put  into  a  box  for  liim ;  that  he  then  selected  a  signet- 
ring,  and  desired  that  it  might  be  engraved  by  the  following  day.  After 
lliis,  wishing  to  look  at  some  scarfs,  he  was  shown  to  the  shawl  depart- 
ment ;  but,  before  he  went,  he  desired  the  witness  to  make  out  the  bill 
for  the  whole,  and  he  would  return  to  him.  He,  however,  did  not 
return ;  and  the  witness  went  out,  and  saw  him  about  to  get  on  his 
horse,  and  assisted  him  to  mount.  At  this  time  the  witness  had  not 
missed  the  pin  ;  but  the  next  day  he  sent  to  the  house  of  the  prisoner's 
father  a  bill,  which  included  the  price  of  the  pin.  The  witness  stated 
that  Mr.  Sedgwick,  one  of  the  partners,  was  in  the  house  at  the  time  he 
missed  the  pin,  but  he  did  not  mention  the  fact  to  him. 

A  witness,  named  Arrow,  stated  that  he  saw  the  prisoner  take  the 
pin  out  of  the  box,  and  place  it  in  his  stock ;  but  did  not  tell  Webster 
that  he  had  seen  it.  This  witness  admitted  that  he  saw  the  prisoner  the 
next  day  in  Duke  Street,  Manchester  Square,  but  added  that  his  presence 
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of  mind  did  not  lead  him  to  take  the  prisoner  into  custody;  but  when 
he  saw  him  at  the  Opera,  some  days  after,  he  had  him  apprehended. 

The  person  who  served  the  prisoner  in  the  shawl  department  was  not 
called  as  a  witness  for  the  prosecution. 

Clarkson,  for  the  prisoner,  asked  his  lordship  if  he  thought  any  lar- 
ceny had  been  proved  ? 

Patteson,  J. — I  think  it  is  a  question  for  the  jury. 

Clarkson  then  addressed  the  jury,  and  contended  that  the  case  was 
much  more  like  an  improvident  contract  entered  into  by  the  young  man 
than  a  felony.  There  is  no  evidence  that  at  the  time  he  so  openly  took 
the  pin  from  the  box  and  stuck  it  in  his  breast,  he  intended  to  steal  it, 
and  his  going  to  the  shawl  department  and  saying  that  he  would  return 
and  give  a  check,  and  not  doing  so,  will  not  alter  the  case.  Webster 
may  have  imprudently  let  the  young  man  take  away  the  pin.  As  to  the 
witness  Arrow's  statement,  it  has  every  appearance  of  a  credit  transac- 
tion. The  prisoner's  conduct  also  negatives  any  felonious  intent, — he 
does  not  run  away.  Webster's  conduct,  also,  in  sending  a  bill  to  the 
house,  and  not  going  after  the  prisoner,  and  not  communicating  the  fact 
to  Mr.  Sedgwick,  also  tends  to  show  that  there  was  a  contract,  and  that 
no  felony  had  been  committed. 

Patteson,  J.,  (in  summing  up.) — There  is  no  doubt  that  the  pin  was 
taken  by  the  prisoner,  and  that  it  was  taken  from  the  dwelling-house  of 
Messrs.  Howell  and  James ;  but  the  question  is,  whether,  at  the  time  the 
prisoner  took  the  ruby  pin  out  of  the  box,  he  intended  to  steal  it.  It  is 
not  because  a  person  pretends  to  purchase  that  the  taking  of  an  article 
will  not  be  a,  felony,  if  it  was  a  pretended  purchase.  Generally,  we  find 
that  parties  pretend  to  purchase  one  thing,  and  take  the  opportunity, 
while  attention  is  diverted  from  them,  to  steal  another.  But  this  is  a 
very  different  case.  It  is  a  very  peculiar  one ;  and  I  do  not  recollect 
havnig  met  with  a  similar  case  before.  I  must  say  I  think  that  this  case 
has  not  been  presented  to  you  by  the  prosecutors  precisely  in  the  way 
in  which  it  ought.  I  think  that  the  person  who  sold  the  shawls  and 
scarfs  should  Jhave  been  produced  before  you.  The  prosecutors  could 
have  done  this,  and  they  ought :  and  I  think,  as  they  have  not,  you 
ought  to  look  at  this  case  with  more  suspicion  than  you  otherwise  would. 
It  seems  extraordinary  that  Webster  should  let  the  prisoner,  after  he  had 
said  he  would  come  back  and  pay  for  the  whole,  go  away  without 
making  any  inquiry  as  to  whether  he  had  paid  for  the  things  purchased 
in  the  other  part  of  the  premises.  It  seems  to  me,  I  confess,  that  that 
requires  a  great  deal  of  explanation.  The  parties  who  are  able  to  give 
that  explanation  are  the  prosecutors;  and  for  what  good  reason,  in  tlie 
administration  of  justice,  that  explanation  is  kept  back,  I  cannot  conceive. 
The  including  the  pin  in  the  bill  sent  the  next  day  will  not  cure  the  felony 
committed  previously,  if  the  prisoner  intended  to  steal  the  pin  when  he 
took  it  from  the  counter.  But  it  is  a  circumstance  for  you  to  take  into 
account,  when  you  are  considering  whether  you  can  say  you  are  satisfied 
that  no  credit  was  given,  and  that  the  prisoner  intended  to  steal  the  pin. 
If  the  prisoner  had  reason  to  conclude  that  Webster  had  given  him 
credit,  then  it  will  not  be  a  felony;  though  Webster  did  not,  in  terms, 
give  him  that  credit. 

Verdict — Not  guilty. 

Doancy  for  the  prosecution. 

ClarksoHy  for  the  prisoner. 
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MONMOUTH  SPECIAL  COMMISSION,  1839. 


BEFORE  LORD  CHrEF  JUSTICE  TINDAL,  MR.  BARON  PARKE,  AND 
MR.  JUSTICE  WILLIAMS. 


REGINA  V.  FROST  and  Eleven  others.— p.  129. 

To  constitute  the  treason  of  levying  war  against  her  majesty  within  the  realm,  there  must  be  an 
iosarrection,  there  must  be  force  accompanying  that  insurrection,  and  it  must  be  for  an  object 
of  a  general  nature  ;  and  if  a  person  act  as  the  leader  of  an  armed  body  who  enter  a  town, 
and  their  object  be  neither  to  take  the  town  nor  attack  the  military,  but  merely  to  make  a 
demonstration  to  the  magistracy  of  the  strength  of  their  party,  either  to  procure  the  liberation 
of  certain  prisoners  convicted  of  some  political  oifence,  or  to  procure  for  those  prisoners  some 
mitigation  of  their  punishment,  this,  though  an  aggravated  misdemeanor,  is  not  high  treason. 

Id  a  case  of  high  treason  the  prisoner  is  not  bound  of  necessity  to  show  what  was  the  object  or 
meaning  of  the  acts  done.  The  offence  charged  must  be  made  out  by  those  who  make  the 
charge. 

The  court  will  not  order  that  money  taken  from  a  prisoner  charged  with  high  treason  be  restored 
to  him,  unleas  it  be  made  appear  to  the  court  that  the  money  forms  no  part  of  the  proof 
against  him. 

Counsel  may  be  assigned  for  a  prisoner  charged  with  high  treason  upon  an  application  made  to 
the  clerk  of  the  crown  during  an  adjournment  of  the  commission  between  the  finding  of  the 
indictment  and  the  arraignment,  or  the  prisoner  will  be  allowed,  if  he  wishes  it,  to  delay 
naming  his  counsel  till  he  is  brought  up  to  be  tried. 

Priaoners  charged  with  high  treason  will  be  allowed  copies  of  the  depositions  against  them  on 
the  terms  prescribed  by  the  stat.  6  &  7  Will.  4,  c  114,  s.  3. 

A  person  charged  with  high  treason  cannot  be  allowed  by  the  court  before  which  he  is  tried  to 
have  two  attorneys,  unless  they  be  partners.  ' 

The  court  before  whom  a  prisoner  is  charged  with  high  treason  will  not  order  that  papers  taken 
from  his  house  should  be  re^ored  to  him,  neither  will  they  order  that  he  shall  be  furnished 
with  copies  of  them. 

The  only  counsel  in  a  case  of  high  treason  who  are  recognised  by  the  court  are  the  two  counsel 
who  are  assigned  by  the  court,  and  the  court  will  not  take  notice  of  any  assistant  counsel. 

In  a  case  of  treason,  where  the  prisoner's  counsel  asked  that  the  names  of  the  jurors  should  be 
taken  from  a  ballot*box  instead  of  being  called  over  in  the  order  in  which  they  stood  in  the 
panel,  which  was  alphabetical,  and  this  proposition  was  acquiesced  in  by  the  attorney-general, 
the  court  allowed  the  names  of  the  jurors  to  be  taken  from  a  ballot-box  ;  but  if  the  attorney- 
general  had  objected,  the  court  would  not  have  granted  the  application. 

The  provisions  of  the  stat.  6  Geo.  4,  c.  50,  s.  29.  with  respect  to  challenging  of  jurors  by  the 
crown,  is  a  mere  re-enactment  of  the  law  on  this  subject  as  it  waa  before  the  passing  of  that 
statute. 

The  challenge  of  a  juror,  either  by  the  crown  or  by  the  prisoner,  must  be  before  the  oath  is  com- 
menced. The  moment  the  oath  has  begun  it  is  too  late.  The  oath  is  begun  by  the  juror 
taking  the  book,  having  been  directed  by  the  officer  of  the  court  to  do  so ;  but  if  the  juror 
takes  the  Itook  without  authority,  neither  party  wishing  to  challenge  is  to  be  prejudiced  thereby. 

In  charging  a  jury  with  a  prisoner  in  a  case  of  high  treason,  it  is  not  necessary  to  read  the  whole 
of  the  indictment  at  length  to  the  jury,  unless  the  prisoner  or  his  counsel  wish  it;  it  is  sufficient 
ibr  the  clerk  of  the  crown  to  state  the  substance  of  it 

During  a  trial  for  high  treason,  which  was  ex))ected  to  last  several  days,  the  court  ordered  that 
the  prisoner's  attorney  should  have  access  to  him  every  day  afler  the  rising  of  the  court  till 
10,  p.  m.,  and  before  the  sitting  of  the  court  from  7,  a.  m.,  although  it  was  stated  by  the  governor 
of  the  prison  that  the  prison  was  not  open  for  any  other  purpose  till  half-past  7,  a.  m.,  and  waa 
abut  for  the  night  at  9,  p.  m. 

lo  a  case  of  high  treason  a  witness  was  described  in  the  list  of  witnesses  as  "  S.  8.,  of  the  parish 
of  St.  W.,  in  the  borough  of  N.,  in  the  county  of  M.,  labourer."  N.  was  a  place  with  tax 
thousand  inhabitants,  and  formed  only  a  part  of  the  parish  of  St.  W.,  which  was  a  large 
parish  extending  beyond  the  borough  of  N. : — Heidt  sufficient,  and  that  it  was  neither  a  mis- 
description nor  too  general. 

In  a  case  of  high  treason  or  conspiracy  the  prosecutor  may  either  prove  the  conspiracy  which 
lendera  the  acta  of  the  co-conspirators  admissible  in  evidence,  or  he  may  prove  the  acta  of  tha 
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difTcrent  persons,  and  thus  prove  the  conspiracy ;  therefore,  in  a  case  of  high  treason,  where 
it  appeared  that  a  party  met,  which  was  joined  by  the  prisoner  on  the  next  day,  the  counsel 
for  the  prosecution  was  allowed  to  ask  what  directions  one  of  the  party  gave  on  the  day 
of  their  meeting,  as  to  where  they  were  to  go,  and  for  what  purpose. 

On  a  trial  for  high  treason  a  wituess  was  described  in  the  list  of  witnesses  as  "  of  Cross-y-Cylog, 
in  the  parish  of  L."  The  witness  stated  that  he  lived  near  Cross-y-Cylog,  (which  meana 
Cross-of-the  Cock,)  and  that  there  were  two  public  houses,  each  so  called,  and  that  his  house 
was  between  them  and  sixty  yards  from  each.  It  was  also  proved  that  there  was  a  cluster 
of  houses  at  this  place,  and  that  a  witness  had  directed  invoices  to  one  of  them  as  Crosa-y- 
Cylog: — Held,  that  the  witness  was  not  properly  described. 

In  a  case  of  high  treason  a  witness  was  descril>ed  in  the  list  of  witnesses  as  "  M.  J.,  of  P.,  in  the 
parish  of  Sl  W.,  in  the  county  of  M.,  sometimes  abiding  at  the  house  of  his  son  J.  J.,  in  the 
parish  of  B.,  in  the  said  county."  'J'he  witness  occupied  a  house  at  P.,  in  the  parish  of  St. 
W.,  in  which  his  wife  rcMided,  he  going  to  work  with  his  son  and  returning  to  his  house  at 
P.  about  three  days  in  every  two  months.  The  son*s  house  was  in  the  parish  of  M.  and  not 
in  the  parish  of  B.i—Htidt  that  if  the  witness  had  been  dcscrilied  as  of  P.,  in  the  parish  of 
St.  W.,  that  would  have  been  sufficient,  but  that,  as  the  latter  part  of  the  description  was 
inc4irrect,  it  vitiated  the  whole. 

In  a  case  of  high  treason  evidence  had  been  given  for  the  prosecution  that  an  armed  par^ 
attacked  the  W.  hotel,  in  which  the  magistrates  and  troops  were  stationed.  To  show  that 
the  intention  of  the  parly  was  not  treasonable,  but  was  merely  to  procure  the  release  of  cer- 
tain prisoners,  a  witness  was  called  to  prove  that  on  the  party  arriving  at  the  hotel  gate,  they 
were  asked  by  a  special  constable  what  they  wanted,  when  one  of  them  answered,  **  Sur- 
render up  your  prisoners."  It  was  proposed  to  call  evidence  in  reply  to  show  that  that  wae 
not  said  at  the  hotel  gate  : — H^id,  that  this  was  properly  evidence  in  reply. 

In  a  case  of  high  treason  where  the  crown  gave  evidence  in  reply,  the  witness  in  reply  was 
called  before  the  second  counsel  for  the  prisoner  addressed  the  jury,  and  the  leading  counsel 
for  the  prisoner  commented  on  the  evidence  in  reply  also  before  the  second  counsel  for  the 
prisoner  addrentsed  (he  jury. 

On  a  trial  for  high  treason  it  was  objected,  after  the  jury  had  lieen  charged  with  the  prisoner,  but 
before  the  first  witness  was  examined,  that  the  prisoner  had  had  no  list  of  witnesses  delivered 
to  him  under  the  stat.  7  Anne,  c  21.  It  appeared  that  the  indictment  was  found  on  the  11th 
of  December,  and  that  on  the  1  *2th  of  December  a  copy  of  it  and  of  the  panel  of  the  jurors 
intended  to  be  returned  by  the  sheriff,  were  delivered  to  the  prisoner,  and  that  on  the  17th 
of  December  the  list  of  witnesses  was  delivered  to  him.  The  prisoner  was  arraigned  on  the 
3 1  St  of  December.  The  o!>jection  to  the  delivery  of  the  list  of  vyitnesscs  was,  that  the  copy 
of  the  indictment  and  the  lists  of  jurors  and  witnesses  should  have  l>een  nil  delivered  al  the 
same  time  simul  el  semel :  Held,  by  a  majority  of  the  judjjes,  that  the  delivery  of  the  list 
%>f  witnes-ses  was  noi  a  good  delivery  in  point  of  law,  but  tliat  the  objection  to  the  delivery 
of  the  list  of  witnesses  was  not  made  in  due  time,  and  the  jud;^es  agreed  that  if  the  objection 
hail  lieon  made  in  due  time,  the  etlect  of  it  would  have  been  a  postponement  of  the  triiil  in 
order  to  give  time  for  a  proper  delivery  of  the  list 

If,  in  a  ca!«c  of  high  treason,  a  point  be  reserved  for  the  opinion  of  the  fifteen  judges,  their  lord- 
ships, if  the  point  be  argued,  will  only  hear  one  counsel  on  each  side ;  and  as  the  counsel  are 
in  the  nature  of  amici  curie,  their  lordships  will  hear  counsel  who  were  not  assigned  at 
the  trial. 

If  cases  be  reserved  for  two  different  prisoners  on  the  same  point,  and  Itoth  are  argued,  the 
judges  will  hear  each  case  quite  separately,  unless  the  counsel  consent  to  some  other  ar- 
rangement. 

On  a  trial  for  high  treason  any  objection  to  the  description  of  the  witness  in  the  list  of  wit- 
I  must  be  taken  on  the  voire  dire,  and  comes  too  late  aAer  the  witness  is  sworn  in  chieC 


The  special  commission,  which  was  a  commission  of  oyer  and  ter- 
miner as  to  all  treasons,  misprisions  of  treasons,  insurrections,  &c.,  in 
the  usual  form,  was  directed  to  Lord  Chief  Justice  Tindal,  Mr.  Baron 
Parke,  and  Mr.  Justice  Williams,  and  the  indictment  for  high  treason 
on  which  Frost,  Zephaniah  Williams,  and  William  Jones,  were  tried,  in- 
cluded also  the  names  of  nine  other  persons.  The  first  count  charged 
that  all  the  twelve  persons  included  in  it  traitorously  did  levy  and  make 
war  against  oiu-  lady  the  queen  within  the  realm,  and,  being  aimed,  did 
march  in  a  warlike  manner  through  divers  towns,  ic,  and  did  with  2000 
and  more,  with  offensive  weapons,  beset  houses  and  force  persons  to 
inarch  with  them,  and  did  seize   arms  further  to  arm  themselves  to 
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destroy  the  soldiers  of  the  queen,  and  to  levy  war  against  the  queen 
ifithin  the  realm,  and  thereby  subvert  the  government  and  alter  the  laws 
by  force,  and  did  march  into  the  town  of  Newport  and  make  a  warlike 
attack  upon  a  certain  dwelling-house,  did  fire  upon  the  magistrates,  sol- 
diers, and  constables  there  assembled,  and  did  attempt  and  in  a  warlike 
manner  to  subvert  and  destroy  the  constitution  and  government  of  this 
realm  as  by  law  established,  (a) 

Second  count  (in  a  concise  form) — That  they  did  traitorously  levy  and 
make  war  against  our  lady  the  queen  within  her  realm. 

Third  count — That  they  traitorously  "  did  compass,  imagine,  invent, 
devise,  and  intend  to  deprive  and  depose  our  said  lady  the  queen  of  and 
from  the  style,  honour,  and  kingly  name  of  the  imperial  crown  of  this 
realm."  In  this  count  seven  overt  acts  were  charged — viz.  1st,  that  the 
prisoners  arranged  plans  to  subvert  the  government,  and  to  alter  the 
laws  by  force ;  2d,  that  they  conspired  to  take  possession  by  force  of  th(* 
town  of  Newport,  and  to  cut  off  all  communication  between  that  and 
other  parts  of  the  kingdom  by  mails,  post,  or  otherwise ;  3d,  that  they 
did  conspire  to  fight  with  the  soldiers  of  the  queen,  and  attack  the  ma- 
gistrates and  justices  of  the  peace  and  levy  war  against  the  queen  within 
the  realm,  and  subvert  the  government  and  change  the  laws  by  force ; 
4th,  that  they  did  provide  arms  and  ammunition  to  destroy  the  soldiers 
and  subjects  of  the  queen,  and  to  levy  war ;  5th,  that  they  did,  with 
2000  and  more,  march,  armed  in  a  warlike  manner,  along  highways, 
towns,  &c.,  and  force  persons  to  march  with  them  and  join  them,  and 
did  seize  arras  to  arm  themselves ;  6th,  that  they  did  with  the  2000 
march  into  the  town  of  Newport,  and  attack  a  dwelling-house,  and  did 
fire  upon  the  magistrates,  soldiers,  and  constables  therein ;  and  7th,  that 
they  did  prepare,  levy,  and  make  public  war  against  the  queen  within 
the  realm. 

Fourth  count — That  the  prisoners  traitorously  "  did  compass,  imagine, 

.  invent,  devise,  and  intend  to  levy  war  against  our  said  lady  the  queen 

within  the  realm,  in  order  by  force  and  constraint  to  compel  her  to 

change  her  measures  and  counsels,*'  and  in  this  count  were  overt  acts 

similar  to  those  in  the  third  count. 

The  grand  jury  having  returned  a  true  bill  against  John  Frost  and 
eleven  others  for  high  treason,  the  twelve  prisoners  were  placed  at 
the  bar. 

Tin  DAL,  C.  J. — Prisoners,  you  have  been  called  into  court  at  this 
time  for  the  purpose  of  being  informed  that  the  grand  jury  have  found 
a  true  bill  against  each  of  you  for  high  treason.  You  will  have  copies 
of  the  indictments,  and  a  copy  of  the  panel  from  which  the  jury  will  be 
taken,  delivered  to  you  in  due  time ;  the  court  wishes  to  know  if  you 
have  any  counsel  or  wish  to  have  any  one  assigned  to  you  as  counsel, 
and  whether  you  have  any  attorneys ;  but  if  you  are  not  now  prepared 
to  answer,  you  will  only  have  to  express  your  wish  between  this  time 
and  the  time  of  your  trial,  which  will  not  take  place  until  the  31st  of 
this  month,  and  it  shall  be  attended  to. 

WightmaUy  for  the  crown. — My  lords,  I  am  instructed  by  the  crown 
to  apply  to  the  sheriff  to  furnish  a  copy  of  the  panel. 

Mr.  Owen  (an  attorney). — My  lord,  I  appear  for  one  or  two  of  the 

(a)  In  tliis  count  the  marching,  &c.,  were  not  charged  as  oTcrt  acts  of  treason,  but 
were  charged  in  the  same  way  as  the  marching  was  charged  in  the  first  count  of  the 
indictment  in  Brandreth't  etue,  32  St.  Tr.  758. 
*  VOL.  XXXVIII.  12  H  2  . 
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prisoners,  and  I  wish  to  make  an  application  to  have  the  money  which 
was  taken  from  them  returned  to  them.  I  appear  for  Zephaniah 
Williams. 

TiNDAL,  C.  J.  (addressing  Zephaniah  Williams). — Do  you  wish  to  have 
this  gentleman  as  your  attorney  ? 

Zephaniah  Williams. — I  do,  my  lord.     10?.  was  taken  from  me. 

TiNDAL,  C.  J. — Before  we  can  grant  your  application,  Mr.  Oweriy  we 
must  know  if  the  money  forms  any  part  of  the  proof. 

Wightman, — My  lords,  on  the  part  of  the  crown,  we  have  no  objection 
to  give  up  the  money. 

TiNDAL,  C.  J. — Then  let  it  be  so. 

Mr.  Owen, — May  I  presume  to  ask,  my  lords,  if  we  may  not  apply  to 
have  counsel  assigned  at  a  future  period  between  this  and  the  trial  ? 

TiNDAL,  C.  J. — Certainly,  upon  your  making  application  to  Mr.  Bel- 
lamy, the  clerk  of  the  crown, 

Mr.  Bellamy, — You  can  make  the  application  to  me  yourself,  or  by 
your  agent  in  town. (a) 

Mr.  Owen, — I  now  beg,  my  lords,  to  make  application  that  copies  of 
the  depositions  may  be  furnished  to  the  prisoners. 

TiNDAL,  C.  J. — The  depositions  having  been  returned  to  the  officers 
of  the  court,  you  may  have  them  on  the  terms  mentioned  in  the  act. (6) 

Mr.  Owen, — My  lords,  Mr.  Greach  defends  some  of  the  prisoners; 
may  I  make  application  also  on  his  behalf? 

TiNDAL,  C.  J. — No,  but  the  prisoners  may  apply  themselves. 

The  prisoner  Charles  Waters. — I  beg  leave,  my  lords,  to  make  appli- 
cation for  the  depositions  in  my  case. 

TiNDAL,  C.  J. — Certainly. 

Mr.  Owen. — I  am  instructed,  my  lords,  on  the  part  of  Mr.  Frost,  to 
make  application  that  I  may  be,  together  with  Mr.  Greach,  assigned  as 
his  solicitor. 

TiNDAL,  C.  J. — Are  you  partners  ? 

Mr.  Owen, — No,  my  lord. 

TiNDAL,  C.  J. — Which  gentleman  do  you  wish  to  have,  Mr.  Frost? 

The  prisoner  Frost. — I  want  the  two,  my  lord. 

TiNDAL,  C.  J. — But  the  act  only  gives  a  power  to  have  one  attorney. 
If  there  was  a  partnership  it  might  be  otherwise,  but  without  that  we 
have  no  authority  to  allow  two  persons  to  act  as  attorneys  for  one  pri- 
soner ;  any  person  you  may  choose  to  employ  will  have  free  access  to 
you  at  all  reasonable  times. 

The  prisoner  Frost. — My  lord,  a  number  of  papers  were  taken  from 
my  house,  which  I  understand  are  to  be  used  against  me.  I  therefore 
apply  either  for  the  originals  or  copies  of  those  papers. 

TiNDAL,  C.  J. — We  have  no  authority  to  grant  that. 

Some  of  the  prisoners  applied  to  be  furnished  with  copies  of  the 
depositions,  and  their  request  was  acceded  to  upon  their  paying  for  them 
according  to  the  terms  of  the  stat.  6  &  7  Will.  4,  c.  114,  s.  8,  and  they 
were  directed  to  inform  the  clerk  of  the  crown  which  of  the  great  number 
of  depositions  they  should  require. 

TiNDAL,  C.  J. — For  the-  present  take  back  the  prisoners  to  the  place 
from  whence  they  were  brought. 

Adjourned  to  the  31st  of  December. 

(a)  See  post,  p.  91. 

(6)  The  Stat.  6  &  7  WiU.  4,  c.  114,  8.  8,  let  forth  ante,  ToL  8,  p.  82,  and  see  the 
of  jEx  parte  Oretnaere,  lb. 
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On  the  31st  of  December  the  court  again  sat,  when  the  prisoners 
were  all  arraigned,  and  each  pleaded  not  guilty. 

Campbell^  A.  G.,  asked  that  the  prisoners'  counsel  might  state  whether 
they  intended  to  sever  in  their  challenges. 

Sir  F.  Pollock^  and  Kelli/,  stated  that  they  appeared  for  John  Frost 
only,  and  they  should  challenge  separately. 

Thomas. — I  shall  appear  for  some  of  the  other  prisoners,  but  have  to 
pray  that  they  may  not  be  called  on  to  name  counsel  till  they  are 
brought  up  for  trial. 

TiNDAL,  C.  J. — Let  it  be  so. 

Each  prisoner  was  separately  asked  if  he  wished  to  have  counsel,  and 
each  answered,  that  he  wished  to  postpone  naming  his  counsel  till  he 
was  brought  up  for  trial. 

Thomas. — I  am  also  assistant  counsel  for  Mr.  Frost.(a) 

TiXDAL,  C.  J. — The  court  can  take  no  notice  of  that. 

Campbell,  A.  G. — I  intend  to  proceed  first  with  the  trial  of  John 
Frost. 

The  entire  jury  panel  was  called  over  to  ascertain  which  of  the 
persons  appeared,  and  which  were  exempt,  or  to  be  excused. 

Mr.  Samuel  Babington  claimed  exemption  as  a  town  councillor  of 
Monmouth. 

The  objection  was  allowed.(6) 

Richard  Ilillier  was  called. — The  juror  summoned  stated  his  name  to 
be  Joseph  Hillier.  The  name  was  struck  out  of  the  panel,  and,  the  list 
having  been  gone  through,  sixty  of  the  jury  were  excused,  and  twenty- 
two  fined. 

Mr.  Bellamy,  the  clerk  of  the  crown,  then  began  to  call  over  the 
names  of  the  jurors  who  appeared,  in  the  order  in  which  the  names  were 
placed  on  the  panel,  which  was  alphabetical. 

Sir  JP.  Pollock, — I  must  object  to  the  calling  of  the  jurors  in  alpha- 
betical order.     I  wish  to  have  the  names  taken  by  ballot. 

Kelly. — If  they  are  taken  alphabetically,  the  sherifi"  might  select 
persons  of  particular  opinions,  and  the  prisoners'  challenges  be  exhausted 
in  the  first  few  letters. 

Campbell^  A. .  G. — I  am  perfectly  ready  to  acquiesce  in  the  course 
proposed,  if  the  court  think  it  right  to  accede  to  it.  The  present  course 
has  been  uniformly  pursued  since  the  reign  of  King  William  the  Third. 

(a)  On  the  trial  of  the  case  of  Rex  v.  Home  Tooke,  for  high  treasoD,  tried  in  1794  (25 
St.  Tr.  4),  the  two  counsel  assigned  by  the  court  were  Mr.  Erskine  (afterwards  Lord 
£r!)kine)  and  Mr.  Gibbs  (afterwards  Lord  Chief  Justice  Gibbs) ;  the  assistant  counsel 
being  Mr.  Dampier  (afterwards  Mr.  Justice  Dampier),  Mr  Felix  Vaughan,  and  Mr.  Gur- 
ney  (now  Mr.  Baron  Gumey). 

In  the  case  of  Rex  v.  Stone,  for  high  treason,  tried  in  1796  (26  St.  Tr.  1155)  the  two 
counsel  assigned  were  Mr.  Serjt.  Adair  and  Mr.  Erskine  (afterwards  Lord  Erskine),  the 
assistant  counsel  being  Mr.  Gibbs  (afterwards  Lord  C.  Justice  Gibbs),  Mr.  Adam  (after- 
wards Lord  C.  C.  Adam),  Mr.  Holroyd  (afterwards  Mr.  Justice  Holroyd),  and  Mr.  0.  F. 
Ward ;  and  in  the  case  of  Rex  v.  Crossfield,  for  high  treason,  tried  in  1796  (26  St.  Tr.  8), 
the  two  counsel  assigned  were  Mr.  Adam  (afterwards  Lord  C.  C.  Adam),  and  Mr.  Gumey 
(now  Mr.  Baron  Gumey)  the  assistant  counsel  being  Mr.  Moore  and  Mr.  Macintosh  (after- 
wards Sir  J.  Macintosh). 

We  believe  that  in  each  of  these  instances  the  whole  of  the  defence  in  court  was  con- 
ducted by  the  two  counsel  who  were  assigned  by  the  court,  and  we  believe  tliat  the  emi- 
nent persons  who  acted  as  assistant  counsel  did  not  in  any  instance  take  any  part  what- 
ever in  the  public  proceedings  in  court,  either  by  examining,  cross-examining,  arguing^ 
or  otherwise. 

ip)  Under  sect  122  of  the  stat.  5  &  6  Will.  4,  c.  76  (the  Municipal  Corporation  Act). 
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I  think  the  alphabetical  arrangement  is  the  strongest  proof  that  the 
names  of  particular  persons  are  not  selected  to  be  placed  at  the  top  of 
the  list. 

Sir  F.  Pollock. — I  believe  there  has  not  been  till  now  an  alphabetical 
arrangement.  • 

Parke,  B. — I  believe  that  the  list  at  the  Central  Criminal  Court  is 
alphabetical,  (a) 

Sir  jP.  Pollock. — A  greater  burden  is  thrown  on  the  earlier  letters, 
which  is  unfair  toward  the  jurors. 

TiNDAL,  C.  J. — If  the  application  had  been  objected  to,  I  should  not 
have  yielded  to  it.  As  the  attorney-general  does  not  object,  the  names 
may  be  called  from  the  ballot-box. 

The  names  of  the  jurors  were  taken  from  the  ballot-box. 

Each  juror  was  sworn  on  the  voire  dire,  as  to  his  qualification,  before 
he  was  sworn  to  try. 

Mr.  Edward  Davies,  of  Tintern-parva,  had  been  sworn  on  the  voire 
dire  as  to  his  qualification. 

Campbell,  A.  G.,  challenged  him  for  the  crown. 

Sir  F,  Pollock,  and  Kelly,  objected,  1st,  that  the  crown  has  no  right 
to  challenge  peremptorily ;  and,  2d,  that  the  juror  had  taken  the  book 
into  his  hand  to  be  sworn  to  try;  and  that,  therefore,  the  challenge 
came  too  late.  On  the  first  point  they  cited  the  Jury  Act,  6  Geo.  4,  c. 
50,  s.  29. 

TiNDAL,  C.  J. — We  have  no  doubt  as  to  the  first  point. 

Campbell,  A.  G. — In  Brandreth*s  case,(6)  it  was  held  that  the  oflicer 
of  the  court  should  be  asked  whether  he  had  directed  the  juror  to  take 
the  book. 

TiNDAL,  C.  J.,  called  on  Mr.  Bellamy  (the  clerk  of  the  crown)  to  state 
whether  he  had  directed  the  juror  to  take  the  book. 

Mr.  Bellamy  said  that  he  had  not. 

TiNDAL,  C.  J. — The  rule  is  that  challenges  must  be  made  as  the 
jurors  come  to  the  book,  and  before  they  are  sworn.  The  moment  the 
oath  is  begun  it  is  too  late,  and  the  oath  is  begun  by  the  juror  taking 
the  book,  having  been  directed  by  the  officer  of  the  court  to  do  so.  If 
the  juror  takes  the  book  without  authority,  neither  party  wishing  to 
challenge  is  to  be  prejudiced  thereby.  As  to  the  first  point  we  are 
called  upon  to  deviate  from  a  practice  of  long  standing.  I  think  it  is 
not  a  correct  inference  from  the  words  of  the  statute  that  the  crown  is 
deprived  of  its  right  to  challenges,  except  for  cause  assigned.  The  29th 
section  of  the  stat.  6  Geo.  4,  c.  50,  is  a  mere  re-enactment  of  the  stat. 
33  Edw.  1,  St.  4. 

Parke,  B. — ^As  to  the  time  of  making  the  challenge,  I  am  of  opinion 
that  the  prisoner  or  the  crown  must  challenge  before  the  oath  is  com- 
menced, and  the  delivery  of  the  book  to  the  witness  is  the  commence- 
ment of  the  oath.  With  respect  to  the  other  point,  the  recent  statute  is 
a  mere  re-enactment  of  the  old  law  on  the  subject.  The  words  are  re- 
markable ;  the  challenge  is  not  to  be  void,  but  only  the  inquisition  is  not 

(a)  We  believe  that  the  jury  panels  on  the  crown  side  on  the  Oxford  Circuit  are  alpha- 
betical, and  that  they  are  called  over  in  regular  order  from  the  top.  On  the  Nisi  Prius 
side,  they  are  taken  from  a  ballot-box. 

(6)  32  St.  Tr.  770.  In  that  case  Mr.  Justice  Holroyd  says,  that  the  juror  most  be 
ohaUenged  "before  the  book  is  presented  to  him.'' 
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to  be  postponed  by  reason  of  it,  which  seems  to  sanction  the  construc- 
tion which  lias  been  put  on  it.  ' 

Williams,  J. — If  the  facts  had  been  different  with  respect  to  the 
taking  of  the  book,  I  should  have  had  great  difficulty  in  distinguishing 
this  from  Brandreth's  case ;  for  I  think  the  taking  of  the  book  is  as 
much  a  commencement  of  the  taking  of  the  oath  as  if  the  first  two  or 
three  words  of  the  oath  had  been  uttered. 

The  challenge  was  allowed. 

A  full  jury  having  been  sworn,  Mr.  Bellamy,  the  clerk  of  the  crown, 
proceeded  to  give  the  prisoner  Frost  in  charge,  and  had  read  the  first 
count  of  the  indictment  to  them  at  length. 

TiXDAL,  C.  J. — Sir  jF.  Pollock,  do  you  wish  the  indictment  read  at 
length  ?     If  you  do,  it  shall  be. 

Sir  F.  Pollock, — By  no  means.  I  think  it  would  be  better  understood 
by  stating  the  substance  only. 

Mr.  Bellamy  stated  the  substance  of  the  other  three  counts  to  the 
jury,  and  concluded  the  giving  of  the  prisoner  in  charge  in  the  usual 
manner. 

Sir  F.  Pollock  asked  that  the  prisoner's  attorney  might  see  him  daily 
after  the  court  broke  up,  and  before  it  sat  in  the  morning. 

TiNDAL,  C.  J. — Let  the  counsel  and  attorney  have  access  to  the  pri- 
soner at  any  reasonable  hour. 

Kelly. — Perhaps  your  Lordships  will  say  till  9  or  10  at  night. 

The  governor  of  the  prison  stated  that  the  debtors  were  locked  up  at  9. 

TiNDAL,  C.  J. — I  do  not  think  10  an  unreasonable  hour.  Let  them 
have  access  till  that  time. 

Kelly. — At  what  hour  in  the  morning  ?     At  7  ? 

The  Governor. — The  bell  is  not  rung  till  half-past  7. 

TiNDAL,  C.  J.— At  any  time  after  7. 


Jan,  1,  1840. — Talbot  opened  the  indictment. 

Sir  F.  Pollock  wished  now  to  object,  that  no  list  of  witnesses  had  been 
delivered  to  the  prisoner  in  pursuance  of  the  statute,  and  wished  to  be 
heard  on  this  point  before  the  case  was  opened  by  the  attorney-general. 

TiNDAL,  C.  J. — ^We  cannot  interpose  without  the  consent  of  the 
attorney-general. 

Campbelly  A.  G.,  opened  the  case  for  the  crown,  and  in  his  opening 
said: — This  indictment  against  John  Frost  consists  of  four  counts. 
There  are  two  for  levying  war  against  her  Majesty,  in  her  realm ;  the 
third  is  for  compassing  to  depose  the  Queen  from  her  royal  throne ;  and 
the  fourth  is  for  compassing  to  levy  war  against  the  Queen,  with  intent 
to  compel  her  to  change  her  measures.  It  is  probable  that  your  atten- 
tion may  be  chiefly  directed  to  the  two  first  counts  of  the  indictment, 
for  levying  war  against  the  Queen  in  her  realm.  These  two  counts  are 
framed  upon  an  act  of  Parliament  passed  in  the  25th  Edward  the  Third, 
— a  statute  which,  if  properly  enforced,  is  to  be  considered  a  safeguard 
of  the  public  peace  and  of  the  tranquillity  of  society ;  it  is  a  statute 
neither  to  be  strained  nor  evaded.  There  had  been,  in  the  reign  of 
Edward  the  Third,  complaints  that  the  law  of  treason  was  vague  and 
unknown;  and,  to  secure  the  country  from  that  miserable  state,  this 
statute  was  passed.  It  is  entitled,  ''A  Declaration  which  offences  shall 
be  adjudged  Treason;''  and  it  thus  begioB: — ''Item,  whereas  divers 
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opinions  have  been  before  this  time,  in  what  case  treason  shall  be  said, 
and  in  what  not.  The  king,  at  the  request  of  the  Lords  and  of  the 
commons,  hath  made  a  declaration  in  the  manner  as  hereinafter  follow- 
eth;  that  is  to  say" — now  these  things  that  follow  are  to  be  declared 
treason — "  When  a  man  doth  compass  or  imagine  the  death  of  our  Lord 
the  King,'*  "or  if  a  man  do  levy  war  against  our  Lord  the  King  in  his 
realm,  or  be  adherent  to  the  king's  enemies  in  his  realm,  giving  to  them 
aid  and  comfort  in  the  realm,  and  thereof  be  probably  attainted  of  open 
deed  by  the  people  of  their  condition."  It  is  therefore  hereby  declared 
to  be  substantive  treason  to  levy  war  against  the  king  in  his  realm,  and 
that  is  to  be  proved  by  acts  that  are  done,  and  it  must  be  proved  clearly 
and  satisfactorily.  But  then,  it  is  not  every  breach  of  the  public  peace, 
even  with  an  armed  force,  that  makes  out  the  crime  of  treason ;  it  must 
be  by  some  public  and  premeditated  plan,  and  this  is  guarded  by  the 
statute  itself,  for  the  statute  goes  on  with  an  enactment — "  And  if  per- 
case  any  man  of  this  realm  ride  armed,  covertly  or  secretly,  with  men 
of  arms  against  any  other,  to  slay  him,  or  rob  him,  or  take  him,  or  re- 
tain him,  till  he  hath  made  fine  or  ransom  for  to  have  his  deliverance,  it 
is  npt  the  mind  of  the  king  or  his  council  that  in  such  case  it  shall  be 
judged  treason,  but  it  shall  be  judged  felony  or  trespass,  according  to 
the  laws  of  the  land  of  old  time  used,  and  according  as  the  case  re- 
quireth."  Therefore,  you  have  the  line  drawn  by  the  statute  itself,  for. 
it  is  not  to  be  held  treason  to  ride  armed  to  slay  a  person,  or  to  rob  him, 
or  to  take  him,  or  retain  him  till  he  hath  made  fine  or  ransom  to  have 
his  deliverance.  Whenever  there  is  a  private  wrong  only  to  be  com- 
plained of,  a  private  grievance  to  be  redressed,  or  a  private  object  to  bo 
attained,  although  force  may  be  used,  and  although  this  is  an  offence 
against  the 'law,  it  does  not  amount  to  the  crime  of  treason ;  but  where 
you  have  an  armed  force  setting  the  law  at  defiance  for  a  general  object, 
that  is  an  ofience  comprehended  by  that  act  of  Parliament.  Levying 
war  against  the  king  does  not  mean  merely  heading  a  force  by  a  pre- 
tender to  the  crown,  as  in  the  wars  between  the  houses  of  York  and  Lan- 
caster, or  in  1745,  but  it  is  where  there  is  an  armed  force  seeking  to 
supersede  the  law  and  to  gain  some  public  object.  I  will  state  to  you 
upon  this  subject  the  authority  of  one  of  the  most  eminent  and  most 
constitutional  of  judges  that  ever  adorned  the  English  bench — I  mean 
Sir  Michael  Foster.  lie  has  defined  the  ofience  that  this  statute  com- 
prehends, and,  after  pointing  out  that  it  is  not  to  apply  to  private  cases, 
he  says  (p.  210): — "The  case  of  the  Earls  of  Gloucester  and  Hereford, 
and  many  other  cases  cited  by  Hale,  some  before  the  Statute  of  Trea- 
sons, and  others  after  it.  Those  assemblies,  though  attended  many  of 
them  with  bloodshed,  and  with  the  ordinary  apparatus  of  war,  were  not 
held  to  be  treasonable  assemblies,  for  they  were  not  in  construction  of 
law  raised  against  the  king  or  his  royal  Majesty,  but  for  purposes  of  a 
private  personal  nature.  Upon  the  same  principle,  and  within  the  rea- 
son and  equity  of  the  statute,  risings  to  maintain  a  private  claim  of 
right,  or  to  destroy  particular  enclosures,  or  to  remove  nuisances  which 
affected,  or  were  thought  to  affect,  in  point  of  interest,  the  parties  as- 
sembled for  those  purposes,  or  to  break  prisons  in  order  to  release  par- 
ticular persons,  without  any  other  acts,  have  not  been  holden  to  be  a 
levying  of  war  within  the  statute ;  and,  upon  the  same  principle,  I  think, 
it  was  very  rightly  held  by  five  of  the  judges,  that  the  rising  of  the 
ireavers  about  London  did  not  amount  to  a  levying  war,  though  grea^ 
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outrages  irere  committed  on  that  occasion,  not  only  in  London,  but  in 
the  adjacent  country;"  "for  those  judges  considered  the  whole  affair 
merely  as  a  private  quarrel  to  prevent  the  use  of  a  particular  engine." 
"Five  of  the  judges  were  of  a  different  opinion,  but  the  attorney-general 
thought  proper  to  proceed  for  a  riot  only."     These  are  the  instances  in 
which  he  says  the  statute  does  not  apply ;  but  every  insurrection  intended  • 
against  the  person  of  the  king  to  dethrone  him,  or  to  compel  him  to  alter 
his  government,  amounts  to  levying  war  within  the  statute,  and  every 
conspiracy  to  levy  war  with  an  overt  act  for  these  purposes  cannot  be 
effected   by   numbers   without    manifest   danger.      Then   follows   this 
passage: — "Insurrections,  in  order   to  throw  down  all   enclosures,  to 
alter  the  established  law  or  change  religion,  or  open  all  prisons,  all 
risings  in  order  to  effect  these  innovations  of  a  public  and  general  con- 
cern by  an  armed  force,  are  high  treason  within  the  clause  of  levying 
war ;  for  though  they  are  not  levelled  at  the  person  of  the  king,  they  are 
against  his  royal  Majesty,  and  have  a  direct  tendency  to  dissolve  all  the 
bonds  of  society,  and  destroy  all  property  and  government  by  an  armed 
force ;  insurrection  for  redressing  national  grievances,  or  for  reforming 
real  or  imaginary  evils  of  a  public  nature,  and  in  which  the  insurgents 
have  no  special  interest,  risings  of  this  kind  are,  by  construction  of  law, 
within  the  clause  of  levying  war,  for  they  are  levelled  at  the  king's  crown 
and  royal  dignity."     It  will  not  be  said,  I  hope,  that  we  are  resorting 
to  constructive  treason ;  we  seek  to  bring  our  case  within  the  specific 
offence  defined  by  the  act  of  Parliament,  as  that  law  has  always  been 
enforced.     If  these  avowed  insurrections  were  not  to  be  considered  a3 
treason,  and  to  be  punished  with  great  severity,  what  safety  would  there 
be  for  society  ?     There  are  many  temptations  of  revenge,,  of  wrong- 
headed  zeal,  which  may  lead  individuals  to  attempt  to  bring  about  a 
revolution  in  the  government  and  change  the  existing  state  of  affairs. 
Such  attempts,  if  made  by  one,  may  be  made  by  many,  and  the  conse- 
quence would  be  a  general  dissolution  of  society,  confusion  and  disorder. 
There  is  another  passage  in  Mr.  Justice  Foster's  work,  which  follows 
soon  after,  in  section  10: — "Attacking  the  king's  forces,  in  opposition 
to  his  authority,  upon  a  march,  is  levying  war  against  the  king:"  "but 
if  upon  a  sudden  quarrel,  from  some  affront  given  or  taken,  the  neigh- 
bourhood should  rise  and  drive  the  forces  out  of  their  quarters,  that 
would  be  a  great  misdemeanor,  and  if  death  should  ensue  it  may  be 
felony  in  the  assailants ;  but  it  will  not  be  treason,  because  there  was  no 
intention  against  the  king's  person  or  government."     You  have  it  here 
again  laid  down  that  attacking  the  king's  forces,  in  opposition  to  his 
authority,  is  levying  war  against  the  king.     If  it  should  be  upon  some 
sudden  provocation,  or  without  premeditation,  it  would  not  be  a  levying 
of  war ;  but  where  it  is  an  attack  upon  the  king's  troops  by  premedita- 
tion and  design,  that  is  a  substantive  offence  within  the  act  of  Parlia- 
ment.    By  the  stat.  36  Geo.  3,  c.  7,  the  law  of  treason  is  clearly  de- 
fined ;  it  is  enacted  "  that  if  any  person  or  persons  whatever  shall  within 
the  realm,  or  without,  compass,  imagine,  invent,  devise,  or  intend  death 
ov  destruction,  or  any  bodily  harm  tending  to  death  or  destruction,  maim 
or  wounding,  imprisonment  or  restraint,  of  the  person  of  our  Sovereign 
Lord  the  King,  his  heirs  and  successors,  or  to  deprive  or  depose  him  or 
thom  from  the  style,  honour,  or  kingly  name  of  the  Imperial  Crown  of 
this  realm,  or  of  any  other  of  his  Majesty's  dominions  or  countries,  or 
to  levy  war  against  his  Majesty,  his  heirs  and  successors,  within  tUs 
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realm,  in  order  by  force  or  constraint  to  compel  him  or  them  to  change 
his  or  their  measures  or  counsels,  or  in  order  to  put  any  force  or  con- 
straint upon  or  to  intimidate  or  overawe  both  houses  or  either  house  of 
Parliament,  or  to  move  or  stir  any  foreigner  or  stranger  with  force  to 
invade  this  realm  or  any  other  his  Majesty's  dominions  or  countries 
♦  undei  the  obeisance  of  his  Majesty,  his  heirs  and  successors,  and  such 
compassings,  imaginations,  inventions,  devices,  or  intentions,  or  any  of 
them,  shall  express,  utter,  or  declare,  by  publishing  any  printing  or 
writing,  or  by  any  overt  act  or  deed,  being  legally  convicted  thereof, 
upon  the  oaths  of  two  lawful  and  credible  witnesses  upon  trial,  or  other- 
wise convicted  or  attainted  by  due  course  of  law,  then  every  such  person 
and  persons  so  as  aforesaid  oflfending  shall  be  deemed,  declared,  and  ad- 
judged to  be  a  traitor  and  traitors."  The  third  count  of  this  indictment 
charges  the  prisoner  at  the  bar  with  compassing  or  imagining  to  dethrone 
our  Sovereign  Lady  the  Queen,  and  to  depose  her  from  her  royal  state 
and  kingly  dignity ;  and  in  order  to  prove  this  it  will  be  necessary  to 
show  you  that  certain  overt  acts  were  done,  and  it  will  appear  that  there 
was  an  armed  insurrection  of  a  public  nature  raised  and  made  within  the 
realm  with  the  intention  of  superseding  and  destroying  the  authority  of 
the  crown.  This,  then,  if  proved  by  the  oaths  of  two  credible  witnesses, 
as  I  am  instructed  it  will  be,  and  these  overt  acts  being  so  proved,  I  will 
say,  under  the  direction  of  my  Lords  who  preside  here,  amount  to  the 
crime  of  high  treason.  The  last  count  of  the  indictment  charges  the 
prisoners,  with  others,  with  endeavouring  to  compel  her  Majesty,  by 
force,  to  change  her  measures,  and  this  charge  also  must  be  proved  by 
overt  acts,  and  if  it  be  so  proved  there  is  a  clear  treason  within  the 
meaning  of.  this  statute.  Before  I  conclude  these  few  and  brief  observa- 
tions upon  the  law  of  treason,  I  will  refer  you  to  the  latest  authority 
upon  the  law  of  treason.  The  authority  of  my  Lord  Tenterden,  in  the 
trial  of  Arthur  Thistlewood  and  others,  and  from  which  it  will  be  seea 
that,  from  the  time  of  Sir  Michael  Foster  down  to  the  present.  Sir  M. 
Foster's  views  of  the  law  of  treason  had  been  universally  adopted.  In 
the  33d  volume  of  the  State  Trials,  p.  684,  are  these  words  of  the  Lord 
Chief  Justice  Tenterden : — "Before  the  passing  of  the  late  statute  it  had 
been  settled  by  several  cases  actually  adjudged,  and  by  the  opinions  of  the 
text  writers  on  this  branch  of  the  law,  that  all  attempts  to  depose  the  king 
from  his  royal  state  and  title,  to  restrain  his  person,  or  to  levy  war  against 
him,  and  all  conspiracies,  consultations,  and  agreements  for  the  accom- 
plishment of  these  objects,  were  overt  acts  of  compassing  and  imagining 
the  death  of  the  king.  By  this  statute  the  compassing  or  intending  to 
commit  these  acts,  that  is,  to  depose  his  majesty,  to  restrain  his  person, 
or  to  levy  war  against  him,  for  such  purposes,  is  a  substantive  treason, 
and  thereby  the  law  is  rendered  more  clear  and  plain,  both  to  those  who 
are  bound  to  obey  it  and  those  who  are  engaged  in  the  administration  of 
it.  It  may  be  proper  for  me  to  add,  that  it  has  been  established  in  the 
like  manner  that  the  pomp  and  circumstances  of  military  array,  such  as 
usually  attend  regular  warfare,  are  by  no  means  necessary  to  constitute 
an  actual  levying  of  war  within  the  true  meaning  of  the  ancient  statute." 
And  this  you  will  particularly  observe  to  be  the  case,  for  the  learned 
judge  whom  I  have  been  quoting  continues : — "  Insurrections  and  risings 
for  the  purpose  of  eflFecting  hj  force  and  numbers — however  ill-arranged, 
provided,  or  organized — any  innovation  of  a  public  nature,  for  re(£ess 
of  supposed  public  grievances,  in  which  the  parties  had  no  special  pr 
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particular  interest  or  concern,  have  been  deemed  instances  of  the  actunl 
levying  of  war,  and  consequently  to  compass  or  imagine  such  an  insur- 
rection, in  order,  by  force  and  numbers,  to  compel  his  majesty  to  alter 
his  measures  or  counsels,  will  be  to  compass  or  imagine*  the  levying  of 
war  against  his  majesty  for  that  purpose,  within  the  just  meaning  of  the 
modern  statute.  Rebellion  at  its  first  commencement  is  rarely  found  in 
military  discipline  or  array,  although  a  little  success  may  soon  enable  its 
actors  to  assume  them."  Thus,  then,  we  find  the  learned  judge,  who 
presided  upon  this  not  very  distant  occaslbn,  bearing  out  fully  the  same 
view  of  the  law  of  treason  which  had  been  taken  by  Sir  M.  Foster ;  and, 
tfierefore,  all  insurrections  of  a  public  nature  in  which  the  parties  have 
no  special  or  particular  interest  or  concern,  have  been  deemed  treasons 
and  levyings  of  war,  within  the  meaning  of  the  statute. 

At  the  conclusion  of  the  opening,  Samuel  Simmonds  was  called- as  a 
witness. 

Sir  F,  Pollock  objected  that  the  prisoner  had  not  been  properly  served 
with  a  list  of  witnesses. 

It  was  proved  that  the  copy  of  the  indictment  and  the  list  of  jurors 
were  served  on  the  12th  of  December,  1839,  and  that  on  the  17th  of 
December  the  list  of  witnesses  was  served. 

Sir  F.  Pollock  and  Kelly  submitted  that  by  the  stat.  7  Anne,  c.  21, 
and  the  Jury  Act,  6  Geo.  4,  c.  50,  s.  21,  the  list  of  witnesses  must  be 
served  at  the  same  time  as  the  list  of  jurors,  simul  et  semely  and  that 
this  was  the  proper  time  for  taking  the  objection. 

Campbell,  A.  G.,  argued,  first,  that  the  objection  was  not  well  founded  ; 
and,  secondly,  that  if  made  at  all,  it  should  have  been  made  at  the  timo 
of  arraignment,  and  was  now  too  late.  He  was  arguing  his  second 
point,  when, 

TiSdal,  C.  J.,  said,  that  the  court  would  allow  the  trial  to  proceed, 
and  take  the  opinion  of  her  majesty's  judges  on  the  points,  provided 
that  such  a  proceeding  should  become  necessary.(a) 


Jan.  2. — At  the  sitting  of  the  court, 

Sir  F.  Pollock  asked  whether,  in  the  event  of  the  objection  taken  by 
him  as  to  the  list  of  witnesses  being  decided  in  favour  of  the  prisoner, 
the  situation  of  the  prisoner  would  be  the  same  as  if  this  court  had 
decided  in  his  favour,  on  the  objection  being  taken. 

TiNDAL,  C.  J. — If  on  consideration  the  judges  think  that  the  objec- 
tion ought  to  prevail,  the  prisoner  will  have  the  advantage  of  it. 

Campbell,  A.  G. — The  situation  of  things  will  be  precisely  the  same 
as  in  all  other  cases  where  the  judges  have  reserved  a  point  for  the  con- 
sideration of  their  learned  brethren  in  Westminster  Hall.  No  special 
course  can  be  adopted. 

Parke,  B. — Certainly  not.  If  the  judges  should  be  of  opinion  that 
the  objection  ought  to  prevail,  and  a  conviction  has  taken  place,  a  pardon 
will  be  issued  as  a  matter  of  course  by  the  secretary  of  state. 

The  witness  Samuel  Simmonds  was  described  in  the  list  as  "  Samuel 
Simmonds,  of  the  parish  of  Saint  Woollos,  in  the  borough  of  Newport, 
in  the  county  of  Monmouth,  labourer." 

(a)  As  the  case  was  afterwards  so  fully  argued  on  these  points  before  the  fifteen  judgei^ 
we  hate  omitted  the  arguments  at  MonmouSi  on  this  part  of  the  case. 
VOL.  XXXVIII.  18  I 
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It  appeared  that  Saint  Woollos  is  a  large  parish,  which  includes  the 
borough  of  Newport  and  a  considerable  quantity  of  land  besides. 

Sir  F,  Pollock  and  Kell^/  objected  that  this  was  a  misdescription  :  1st, 
because  it  did  not  state  the  witness  to  be  of  "  that  part  of  the  parish  of 
Saint  Woollos  which  is  in  the  borough  of  Newport:"  and  2d,  that  the 
description  was  too  vague,  as  Newport  was  a  place  having  5000  or  6000 
inhabitants. 

Parke,  B. — I  think  there  is  a  case  in  which  the  parish  of  Lambeth 
was  held  to  be  sufficient. 

Kelly. — There  was  a  case  in  which  an  attorney  described  himself  to 
be  of  "  New  Inn,  London,"  New  Inn  being  in  Westminster,  and  that 
was  held  to  be  bad.(a) 

Parke,  B. — That  was  a  misdescription. 

Ti^'DAL,  C.  J. — This  objection  shapes  itself  in  a  double  form :  first, 
it  is  said  to  be  a  misdescription ;  and  secondly,  that  there  is  a  want  of 
certainty.  The  description  given  in  the  list  is  this : — "  Samuel  Sim- 
mon ds,  of  the  parish  of  St.  Woollos,  in  the  borough  of  Newport,  in  the 
county  of  Monmouth."  It  appears  to  me  that  this  is  true  in  every  par- 
ticular. He  was  a  resident  of  the  parish  of  St.  Woollos,  in  the  borough 
of  Newport,  in  the  county  of  Monmouth.  There  was  no  intention  to 
enter*  into  a  detail  as  to  how  much  of  the  borough  of  Newport  was  in 
the  parish  of  Saint  Woollos.  The  statute  says  the  prisoner  shall  be 
furnished  with  the  name,  profession,  and  place  of  abode  of  the  witness. 
Then  the  next  question  is,  whether  this  is  a  bad  description,  on  the 
ground  that  it  is  too  general.  In  the  first  place,  it  is  said  that  the  parish 
of  Saint  Woollos  is  larger  than  the  borough  of  Newport ;  but  as  he  is 
shown  to  have  resided  in  that  part  of  the  parish  of  Saint  Woollos  which 
is  in  the  borough  of  Newport,  you  may  reject  such  part  of  the  parish  as 
is  out  of  the  borough.  It  is  observable  that  the  statute  which  first  gave 
to  the  prisoner  the  advantage  of  having  the  names  of  the  witnesses,  and 
their  profession  and  place  of  abode,  coupled  in  the  same  sentence  the 
names,  profession,  and  place  of  abode  of  both  witnesses  and  jurors. 
Upon  looking  at  the  panel  of  the  jury,  I  find  each  juror  is  returned  not 
of  any  particular  street,  but  only  of  the  town  or  the  parish  in  which  he 
lives.  To  decide  in  favour  of  the  objection,  would  be  to  assume  not 
merely  that  there  has  been  a  void  description  of  this  witness,  but  also  a 
void  description  of  almost  every  juror.  The  witness  and  the  juror  are 
placed  in  the  same  predicament,  and  I  am  of  opinion  that  the  statute 
has  been  complied  with. 

Parke,  B. — I  am  of  the  same  opinion.  With  respect  to  the  misde- 
scription, it  is  entirely  out  of  the  question ;  the  description  is  perfectly 
accurate ;  the  witness  did  live  in  the  parish  of  Saint  W^ooUos,  and  in  the 
borough  of  Newport. 

Williams,  J. — I  think  that  this  is  a  more  favourable  description  than 
if  the  parish  had  been  generally  given,  because  it  is  in  efiect  that  part 
of  the  parish  which  is  within  the  borough  of  Newport,  and,  consequently, 
that  limits  and  confines  the  inquiry  to  a  smaller  space  than  if  the  parish 
was  given  generally.  With  regard  to  the  other  point,  if  it  had  appeared 
that  the  house  in  which  the  witness  lived  had  been  known  by  any  parti- 
cular name,  there  might  have  been  a  ground  for  contending  that  it  was 
too  general  a  description ;  but  nothing  of  this  sort  appears  here.     It 

(a)  The  case  of  SUer  y.  Smithy  6  Esp.  138. 
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seems  to  me  that  the  description  is  such  as  is  constantly  given,  and  that 
it  is  a  sufficient  description. 

The  witness  Tvas  examined. 

ilatthew  Williams  was  called  to  prove  that  he  was  with  a  party  at  a 
chartists*  lodge  at  Argoed  on  the  2d  of  November,  when  a  person  named 
Reed  gave  them  directions  to  go  to  Newport  on  the  following  night. 
The  witness  did  not  see  the  prisoner  till  he  was  on  his  march  to  Newport 
on  the  4th. 

Ludlow^  Serjt.,  for  the  crown,  proposed  to  ask  the  witness  what  Reed 
said  as  to  the  purpose  for  which  they  were  to  go  to  Newport. 

Sir  F.  Pollock. — I  submit  that  directions  given  in  the  absence  of  the 
prisoner  cannot  be  evidence  against  him. 

Kelly. — We  do  not  object  to  evidence  of  the  acts  of  Frost  after  their 
meeting ;  the  object  here  is  to  show  an  intent  in  Frost  by  things  done  in 
Lis  absence,  and  anterior  to  his  meeting  these  parties.  As  Reed  is  not 
indicted,  he  is  not  even  a  co-conspirator. 

TiXDAL,  C.  J. — I  think  that  this  evidence  is  admissible ;  the  effect  of 
it  may  be  quite  another  thing.  A  conspiracy  may  be  shown  by  ante- 
cedent acts ;  but  that  is  not  the  only  mode.  It  may  also  be  shown  by 
acts  done  afterw^ards  what  the  common  design  was. 

Parke,  B. — On  indictments  for  treason  and  conspiracy,  there  are  two 
modes  in  which  evidence  is  rendered  admissible.  The  one  is,  first  to 
prove  a  conspiracy,  then  the  acts  of  the  other  conspirators  are  admissi- 
ble ;  the  other  is,  to  prove  the  acts  of  the  parties,  and  thus  prove  the 
conspiracy,  and  that  the  party  charged  adopted  those  acts.  This  evi- 
dence comes  under  the  second  class. 

Williams,  J. — I  am  of  the  same  opinion.  The  matter  is  not  without 
difficulty ;  but,  according  to  the  cases,  it  is  impossible  to  exclude  the 
evidence.  This  case  comes  within  the  case  of  Itex  v.  Hunt,  3  B.  &  A. 
5G6,  which  came  before  the  Court  of  Queen's  Bench,  on  the  question 
how  far  Mr.  Hunt  could  be  affected  by  the  conduct  of  other  parties  two 
days  before  the  meeting  at  Manchester  ?  Mr.  Hunt  first  made  his 
appearance  at  the  meeting.  But  it  was  held,  that  evidence  of  drilling 
at  a  different  place  two  days  before,  and  hissing  an  obnoxious  person, 
was  receivable. 

The  evidence  was  received. 

Jan.  4. — John  Phillips  was  called :  he  was  described  in  the  list  of 
witnesses  as  of  "  Cross-y-Cylog,  in  the  parish  of  Llanvrechva." 

The  witness  said  that  he  lived  near  Cross-y-Cylog ;  that  there  were 
two  public-houses,  each  called  Cross-y-Cylog  (which  means  Cross  of  the 
Cock) ;  that  he  did  not  live  at  either  of  the  public-houses,  but  lived  at  a 
Louse  between  both,  and  about  sixty  yards  from  each. 

It  was  proved  by  Mr.  Brough,  that  there  was  a  cluster  of  houses  at 
the  place,  and  that  he  had  sent  invoices  to  one  of  them  (neither  of  the 
public-houses),  and  directed  them  "  Cross-y-Cylog,"  and  that  letters 
would  be  so  directed. 

TiNDAL,  C.  J. — We  think  that  the  description  is  so  doubtful,  that  the 
witness  ought  not  to  be  examined. 

The  witness  was  not  examined. 

Morgan  James  was  called.  In  the  list  of  witnesses,  he  was  described, 
"  of  Pillgwenlly,  in  the  parish  of  Saint  WooUos,  in  the  county  of  Mon- 
mouth, collier,  sometimes  abiding  at  the  house  of  his  son^  John  James, 
in  tne  parish  of  Bedwelty,  in  the  said  county,  collier." 


100  Reg.  v.  Frost.  M.Sp.C.1840.  [151 

It  appeared  that  the  house  of  the  witness's  son  was  in  the  parish  of 
Monythusloyne,  and  not  in  the  parish  of  Bedwelty ;  and  that  the  wit- 
ness had  for  eleven  years  occupied  a  house  at  Pillgwenlly,  at  which  his 
wife  resided ;  but  he  himself  used  to  work  with  his  son,  returning  to  his 
house  about  three  days  in  every  two  months. 

Sir  F.  Pollock  objected,  that  this  was  a  misdescription. 

Wilde,  S.  6. — The  first  part  of  the  description  is  correct,  and  is 
quite  sufficient. 

Campbell,  A,  G. — -It  would  in  future  be  most  unfortunate  for  prison- 
ers, if  it  should  be  held  that  any  addition  to  a  correct  description,  the 
object  of  which  is  to  furnish  the  prisoner  with  all  the  information  that 
can  be,  given  of  the  witnesses,  should,  through  some  verbal  inaccuracy, 
vitiate  what  is  admitted,  per  «e,  to  be  a  good  description. 

TiNDAL,  C.  J. — Perhaps,  giving  either  of  two  residences  might  be 
sufficient ;  but  if  vou  give  both,  and  one  of  them  be  faulty,  does  not  that 
vitiate  the  whole  ? 

Camphelly  A.  6. — I  assume  that  the  first  part  of  the  description  is 
correct,  and  was  alone  a  sufficient  compliance  with  the  statute.  The 
addition  arose  from  an  anxiety  to  give  the  prisoner  the  benefit  of  further 
information.  The  place  of  abode  of  the  witness  was  correctly  given  in 
the  first  instance ;  but  he  also  resided  with  his  son,  whose  place  of  abode 
happened  to  be  not  in  the  parish  described,  but  in  an  adjoining  parish  : 
I  submit  that  the  description  is  sufficient. 

TiNDAL,  C.  J. — If  the  case  had  rested  upon  the  first  part  of  the 
description  alone,  I  should  have  considered  it  a  sufficient  description 
within  the  meaning  of  the  act ;  otherwise  parties  would  be  put  to  endless 
difficulty  when  persons  possess  more  than  one  residence,  or  reside  during 
any  period  of  the  year  at  another  place,  or  at  a  distance  from  what  is 
considered  their  regular  abode.  This  would  often  occur, — in  the  case, 
for  instance,  of  a  fisherman,  a  commercial  traveller,  or  a  merchant  who 
goes  abroad  perhaps  every  year.  If  you  wanted  to  describe  such  a  one 
by  his  place  of  abode,  that  place  where  he  had  his  house  and  family  must 
be  considered  a  proper  and  sufficient  description.  It  appears,  however, 
that  more  was  intended ;  it  seems  to  have  been  doubted  whether,  with 
propriety,  the  description  could  be  limited  to  Pillgwenlly,  and  it  was 
thought  better  to  describe  him  as  sometimes  residing  with  his  son  in 
another  place.  The  whole  must  be  taken  together.  If  all  be  true,  well ; 
but  it  is  true  only  in  the  first  part ;  and,  although  he  resided  with  his 
son,  the  parish' where  his  son  resided  is  incorrectly  given ;  and,  although 
the  addition  of  his  occasional  residence  with  his  son  must  have  arisen 
from  an  anxiety  to  afibrd  every  information,  my  opinion,  looking  to  the 
act  of  Parliament,  is,  that  the  description  as  a  whole  is  inaccurate,  and 
the  witness  cannot  be  examined. 

Parke,  B. — If  a  witness  has  two  domiciles,  both  need  not  be  named. 
All  that  the  act  of  Parliament  requires  is,  that  the  place  of  abode  should 
be  given.  The  first  part  alone  would  have  been  sufficient,  but  the  latter 
part  is  inaccurate,  and  apt  to  mislead.  It  might  subject  the  prisoner  to 
hardship,  in  spending  time  and  making  inquiries  about  the  witness  in  a 
place  where,  it  is  admitted,  he  could  not  be  found. 

Williams,  J. — The  question  really  is,  whether  the  whole  is  to  be  con- 
sidered as  the  description  of  the  abode.  There  has  been  an  endeavour 
to  give  a  more  complete  description  of  the  place  of  abode,  and  the  latter* 
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part  is  included  in  the  description.  The  latter  part  is  not  correct, — it 
gives  a  wrong  parish ;  the  whole  description  is,  therefore,  vitiated. 

The  witness  was  not  examined. 

On  the  part  of  the  crown,  ^' .great  number  of  witnesses  were  called ; 
and,  from  their  evidence,  it  :af  poured  that  the  prisoner  John  Frost  had 
been  for  many  years  a  lineii-^^'Upei:,  and  was  also  for  a  short  time  one 
of  the  magistrates  of  the  borough  iMf  ^ewport ;  and  it  further  appeared, 
that,  in  the  week  previous  to  the  ris^&g.which  took  place,  there  was  a 
freueral  plan  of  insurrection,  and  thaVc-on^jiltations  and  meetings  took 
place,  at  which  it  was  suggested  that  th<^  pi^qs  were  discussed.  There 
was  one  of  these  meetings  held  at  BlackwobdVt!ip<in  the  Friday  preceding 
the  day  of  the  insurrection ;  at  which  meeting,  jthe  prisoner  and  various 
deputies  attended ;  and  it  was  sought  to  be  inferred' that  there  the  plan 
was  laid  for  the  scheme  which  was  afterwards  Cvried.  into  effect-c  it 
being  suggested  that  it  was  there  arranged  that  the 'dt^pticnt  parties  of 
the  insurgents  should  all  assemble  on  the  night  of  SuH"d3y,^the  3d  of 
November,  in  three  principal  divisions.  The  first  divisfoily  Hii}4er  the 
command  of  the  prisoner  John  Frost  himself,  to  assemble' jij;-'!plack- 
wood;  another  division,  to  be  under  the  command  of  Zephadig^fe:  Wil- 
liams, who  kept  a  beer-shop  at  a  place  called  Coalbrook  Vale,  and  who 
was  to  lead  the  men  from  Nant-y-Glo,  and  that  neighbourhood;  while 
the  third  division  was  to  be  placed  under  the  control  of  a  person  named 
William  Jones,  a  watchmaker,  residing  at  Pontypool,  and  who  was  to 
collect  all  the  men  from  the  neighbourhood  of  Pontypool,  and  from  the 
north  and  the  west ;  and  they  were  to  meet  the  others  at  Risca,  or  the 
Cefn,  about  midnight  on  the  Sunday,  and,  having  there  all  assembled 
together,  they  were  to  march  upon  the  town  of  Newport,  at  which  town  it 
was  intended  they  should  arrive  at  about  2  o'clock  on  the  morning  of  Mon- 
day, of  the  4th.  Upon  arriving  there,  they  were  first  to  attack  the  troops, 
and  then  break  down  the  bridge  which  crosses  the  river  Usk,  and,  thus 
stopping  her  majesty's  mail,'  signal  rockets  were  to  be  thrown  up  upon 
the  hills,  and  the  stopping  of  the  mail  was  to  be  a  signal  (by  its  non-ar- 
rival for  an  hour  and  a  half  after  its  usual  time)  at  Birmingham,  to 
those  who  were  said  to  be  there  connected  with  these  designs,  for  a  rising 
at  Birmingham,  and  a  general  rising  throughout  the  north  of  England. 
It  further  appeared,  that  in  pursuance  of  these  intentions,  the  division 
under  the  command  of  Mr.  Frost  did  assemble  much  earlier  than  the 
other  divisions ;  and,  being  so  assembled,  the  prisoner  gave  them  the 
word  of  command,  and  he  marched  with  them  down  by  the  way  of  Risca 
to  the  Welch  Oak,  where  the  junction  was  to  take  place ;  but,  from  the 
difficulties  which  the  weather  threw  in  the  way  of  the  march  of  the  men 
from  the  upper  districts,  they  did  not  arrive  for  a  very  long  time  after 
the  hour  at  which  it  was  arranged  that  they  should  be  there.  Zepha- 
niah  Williams  did  not  arrive  with  his  men  from  Nant-y-61o  until  day- 
light, and  William  Jones,  of  Pontypool,  with  his  men,  did  not  arrive 
there ;  but  a  party  which  he  sent  forward  under  the  command  of  a  man 
named  Britton,  did  arrive ;  the  main  body  of  the  men  from  the  Ponty- 
pool district,  under  Jones,  arriving  after  the  attack.  Frost  remained 
with  the  body  under  his  command  until  daylight,  waiting  the  arrival  of 
the  other  bodies.  As,  however,  they  had  not  then  arrived,  he  mustered 
the  forces  which  he  then  had  there  under  his  command,  and  marched  on 
with  them  upon  Newport.  There  were  then  with  him,  according  to  the 
best  calculations  which  could  be  made,  at  least  5000  men,  the  most  of 
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whom  were  armed,  some  with  guns,  others  with  swords,  a  large  number 
with  pikes,  and  some  with  mandrils,  an  instrument  with  which  they  cut 
coal  (a  kind  of  pick-axe) ;  and  others  were  armed  with  scythes  fixed  on 
sticks,  and  those  who  could  not  get  armjf'^f  this  kind  were  armed  with 
sticks  and  bludgeons  of  various  kind§«;  (IJe  prisoner  Frost  took  the 
command,  gave  the  order  to  march,  and  >bey  did  so ;  they  marched  in  a 
sort  of  military  array ;  and  they  proceeded  through  Tredegar  park,  the 
seat  of  Sir  Charles  Morgan,  wlie'f^.ttiey  halted  for  a  time.  They  then 
marched  on  till  they  came  to.'sGttiin' about  half  a  mile  from  Newport.  It 
further  appeared,  that  on  .tlite, Sunday  intelligence  was  brought  to  New- 
port of  these  movemeab8^''itf*  the  hill  country.  Mr.  Phillips,  the  then 
mayor  of  Newport,,  caused*  the  special  constables,  who  had  been  sworn 
in,  to  be  stationed  at-the  most  important  points.  These  were  the  three 
printjipal  inns  at.[$IeJfport,  the  Westgatc  Inn,  the  King's  Head,  and  the 
Parrot ;  and  th^:piayor  went  to  the  Westgate  Inn,  with  other  magistrates, 
and  sat  upjiiitifrg  the  whole  night  in  that  inn,  sending  out  scouts  for 
informajiipv'and  making  the  best  preparation  they  could  to  preserve 
peace 'and'-defend  the  town.  When  day  had  dawned,  intelligence  was 
broughS^  ttat  the  insurgents  were  advancing,  and  in  the  neighbourhood 
of  Newport.  A  person  of  the  name  of  Walker  was  sent  out  to  gain  in- 
formation. That  person  was  shot  at,  and  returned  dangerously  wounded. 
The  mayor  then  sent  for  military  assistance.  There  was  in  Newport 
only  one  company  of  the  45th  regiment,  under  the  command  of  Captain 
Stack.  They  were  stationed  in  the  workhouse,  which  had  been  converted 
into  a  temporary  barrack.  Captain  Stack  sent  thirty  men  to  the  assist- 
ance of  the  mayor,  under  the  command  of  Lieutenant  Gray  and  two 
sergeants.  Lieutenant  Gray  brought  his  men  to  the  Westgate  Inn,  and 
they  were  stationed  in  a  room  in  that  inn ;  that  inn  being  in  the  West- 
gate  street,  fronting  the  north — there  being  on  the  east  side  a  room  with 
a  bay  window,  looking  towards  the  street,  in  which  the  military  were 
stationed,  and  a  corresponding  room  on  the  western  side  of  the  Westgate 
Inn,  where  the  magistrates,  had  been  assembled.  Between  these  two 
rooms  there  was  a  corridor,  or  passage.  The  special  constables  remained 
before  the  door  of  the  inn,  where  they  had  been  placed.  The  military 
had  not  loaded,  and  they  did  not  load  their  arms  until  they  had  been 
fired  upon.  This  was  the  state  of  things  in  Newport  as  the  insurgents 
were  approaching.  Frost  was  at  the  head  of  that  body,  and  giving  the 
word  of  command,  when  they  reached  the  weighing-machine  of  Court -y- 
bella,  where  he  inquired  respecting  the  military.  He  was  told  by  two 
boys,  whom  he  met,  that  a  number  of  the  military  had  been  sent  towards 
the  Westgate  Inn.  Upon  hearing  that,  the  insurgents  divided ;  part  of 
them  turned  to  the  left,  and  went  up  a  hill  to  St.  Woollos'  church ;  part 
kept  on  to  the  right,  and  went  down  to  the  town  of  Newport,  through 
Commercial  street.  This  last  division  afterwards  came  up  and  joined 
the  others ;  those  who  had  gone  up  to  St.  Woollos*  church  proceeded 
down  Stowe  Hill,  which  leads  to  the  Westgate  Inn,  where  Frost 
had  been  told  the  military  were.  He  still  walked  at  their  head. 
He  passed  the  Catholic  chapel,  close  to  the  back  of  the  Westgate 
Inn ;  and  the  insurgents  then  tried  to  gain  admission  into  the  West- 
gate  Inn  by  a  carriage  entrance  which  leads  into  the  court-yard  be- 
hind the  premises.  They  failed  in  effecting  their  object.  They  then 
wheeled  round  in  front  of  the  Westgate  Inn,  Mr.  Frost  being  still  with 
them.     The  constables  were  before  the  door.     The  insurgents  asked 
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them  to  surrender;  some  one  said,. "No,  never;"  upon  which  the  worl 
of  command,  "  Fire !"  was  given  ;  and  the  insurgents  did  fire  upon  the 
bay  window  of  the  room  in  which  the  military  were  stationed ;  and  then 
attempted  to  break  in  at  the  front  door,  through  the  porch  into  the  in- 
terior of  the  house.     They  made  use  of  their  pikes  for  the  purpose  of 
forcing  the  door.     They  succeeded,  and  got  into  the  hall,  and  thence 
into  the  passage  leading  from  the  magistrates'  room  to  that  where  the 
military  were  stationed.     The  window-shutters  were  closed.     The  glass 
had  been  broken  by  the  shots  which  had  been  discharged,  but  while  the 
window-shutters  were  closed,  the  soldiers  could  not  make  use  of  their 
guns  and  fire  upon  the  insurgents.     Lieut.  Gray  went  to  open  the  shut- 
ters of  one  part  of  the  window,  the  mayor  of  another,  and  Sergeant 
Daly  of  another ;  and,  as  the  mayor  was  opening  the  shutters,  he  re- 
ceived two  wounds,— -one  about  the  shoulder,  and  another  in  the  hip. 
Sergeant  Daly  was  severely  wounded  in  the  head  by  slugs  that  were 
fired  from  without,  and  a  gun  he  held  in  his  hand  had  the  lock  knocked 
off  by  a  ball  from  the  insurgents.     The  soldiers  were  tjien  ordered  to 
fire.     At  this  time  the  insurgents  had  gained  admission  into  the  house ; 
they  were  in  the  passage  leading  to  the  room  in  which  the  military  were 
assembled ;  and  it  was  alleged  that  if  the  order  to  fire  had  not  then  been 
given,  there  was  every  reason  to  believe  that  the  military  must  all  have 
been  killed.     The  insurgents  in  the  passage  were  first  fired  upon  by  the 
soldiers,  and  several  fell  and  were  killed.     The  shutters  being  removed, 
the  soldiers  then  directed  their  fire  from  the  window,  and  thus  they  had 
a  complete  command  of  the  space  in  which  the  insurgents  had  been 
drawn  up.     They  fired  into  the  street,  and  several  were  there  wounded, 
and  fell.     There  was  a  speedy  dispersion ;  the  insurgents  all  fled  in  every 
direction.     Frost  was  not  seen  after  the  time  when  the  firing  first  began. 
Zephaniah  Williams  was  about  ten  minutes  too  late.     He,  however,  did 
arrive  with  his  men  from  Nantiglo ;  a  party  nearly  as  numerous  as  that 
led  on  by  Frost  himself.     William  Jones,  from  Pontypool,  did  not  get 
nearer  than  tlie  neighbourhood  of  Mai  pas,  when  he  heard  of  what  had 
happened  at  Newport.     He  was  proceeding  down  a  lane  to  meet  the 
other  party,  when  he  heard  of  the  defeat  that  had  taken  place  of  his  as- 
sociates at  Newport,  and  he  likewise  fled,  and  his  men  dispersed.     It 
was  proved,  that  all  these  three  parties,  as  they  came  down,  pressed  into 
their  service  various  persons  who  were  unwilling  to  attend  them,  but 
were  compelled  by  them  to  march,  and  also  seized  all  the  arms  they 
could  find,  and   broke  into  several  houses  for  these  purposes.     Frost 
himself  was  seen  retreating  in  Commercial  street,  and  on  the  road  lead- 
ing towards  Tredegar  Park,  after  the  firing  was  over.     He  was  seen 
soon  after  in  Tredegar  Park,  about  two  miles  from  Newport,  making  his 
escape  into  a  wood ;  and  he  was  apprehended  in  the  town  of  Newport  on 
the  Monday  evening,  at  the  house  of  a  person  named  Partridge,  with 
pistols  and  powder  upon  him. 

Sir  F.  Pollock  addressed  the  jury  for  the  prisoner,  and  submitted, 
that  the  object  of  the  insurgents  was  to  procure  the  liberation  of  certain 
prisoners  who  were  in  custody  at  the  Westgate  Inn,  and  to  obtain  better 
treatment  for  a  person  named  Vincent,  who  was  imprisoned  at  Mon- 
moQth,(a)  and  that  the  designs  of  the  parties  were  not  of  a  treasonable 
nature.     He  also  commented  on  the  fact  of  the  prisoner  being  a  person 

(a)  See  the  case  of  Reg.  y.  Vincent^  ante,  p.  91. 
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of  good  character,  whose  family  was  in. the  town  of  Newport  at  the  time 
in  question. 

«3n  the  part  of  the  prisoner,  it  was  stated  by  Mr.  Henry  Williams, 
that  when. the  insurgents  came  to  the  Westgate  Hotel,  the  first  man  who 
came  up  said  to  the  witness  and  others,  who  were  there  as  special  con- 
stables, *'  Surrender  up  your  prisoners." 

Before  Kelly ^  for  the  prisoners,  addressed  the  jury,  Wilde^  S.  G.,  pro- 
posed to  call  Edward  Hopkins  as  a  witness  in  reply,  to  contradict  the 
last  witness.  He  proposed  to  ask  him,  whether,  when  the  insurgents 
came  to  the  inn  door,  a  special  constable  asked  of  them  what  they 
wanted,  and  whether  or  not  one  of  them  replied,  "  Surrender  up  your 
prisoners  ?" 

Sir  F.  Pollock  and  Kelly  objected,  that  Edward  Hopkins  had  been 
already  called  and  examined  as  a  witness,  and  that  this  was,  in  reality 
(if  it  occurred  at  all),  a  part  of  the  transaction. 

Campbell^  A.  G. — There  is  no  doubt  that  I  cannot  examine  him, 
except  as  to  some  matter  which  is  evidence  in  reply. 

TiNDAL,  C.  J. — There  can  be  no  doubt  about  the  general  rule,  that 
where  the  crown  begins  a  case  (as  it  is  with  an  ordinary  plaintiff)  they 
bring  forward  their  evidence,  and  cannot  afterwards  support  their  case 
by  calling  fresh  witnesses,  because  there  maybe  evidence  in  tlrc  defence 
to  contradict  it.  But  if  any  matter  arises  ex  improvho^  which  the  crown 
could  not  foresee,  supposing  it  to  be  entirely  new  matter,  which  they 
may  be  able  to  answer  only  by  contradictory  evidence,  they  may  give 
evidence  in  reply.  In  this  instance  there  appears  to  me  to  be  a  necessity 
for  asking  this  question,  and,  therefore,  that  it  is  reasonable  for  the 
crown  to  call  this  witness  back. 

Parke,  B. — If  the  crown  could  have  foreseen  the  necessity  of  giving 
this  evidence,  it  ought  to  have  been  given  in  chief;  but  as  it  appears  to 
have  arisen  entirely  ex  improvko^  and  as  the  fact  is  entirely  new,  the 
crown  has  a  right  to  call  this  witness  back. 

Williams,  J. — I  am  of  the  same  opinion ;  but,  of  course,  the  exami- 
nation is  to  be  confined  to  this  matter  only. 

The  evidence  was  received.(a) 

Sir  F,  Pollock. — In  common  cases,  both  criminal  and  civil,  I  should 
have  a  right  to  comment  on  this  evidence ;  but  I  shall  not  do  so  in  this 
instance,  as  my  learned  friend  has  to  sum  up  the  whole  case  for  the 
defence.  I  mention  this  because  I  am  not  aware  of  any  case  of  the  kind 
that  has  occurred  before. 

TiNDAL,  C.  J. — It  is  rather  a  question  of  convenience  than  anything 
else,  that  the  learned  counsel  in  summing  up  should  take  this  as  part  of 
the  case. 

Sir  F,  Pollock, — Though  I  do  not  mean  to  use  my  privilege,  yet  I  am 
anxious  that  no  right  to  which  the  prisoner  is  entitled,  or  which  is  by 
law  enjoined,  should  be  surrendered.  I  have  but  a  few  words  to  say, 
and  those  are  for  the  sole  purpose  of  proving  the  right  of  every  prisoner 
in  respect  of  evidence  cajled  in  reply.  My  learned  friend  will,  I  am 
sure,  do  justice  to  all  parts  of  the  case,  and  I  shall,  therefore,  thank  you 
for  the  attention  with  which  you  heard  me  yesterday,  and  only  ask  you 
to  consider  well  the  value  of  the  evidence  which  has  been  given  before 
you. 

(a)  See  the  cases  of  Rex  t.  SUmpaoriy  ante,  toL  2«  p.  415:  Rex  y.  HUditeh,  ante,  yoL  5» 
p.  299,  and  Rex  y.  IHndon,  ante,  yoL  6,  p.  182. 
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Kelly  addressed  the  jury  for  the  prisoner,  and  argued  that  the  ques- 
tion, as  far  as  the  prisoner  was  concerned,  was  one  of  intention,  and 
that  although  they  might  be  of  opinion  that  the  acts  of  outrage  had  been 
clearly  proved,  and  that  the  prisoner  had  participated  in  them,  yet  they 
could  not  find  him  guilty  of  high  treason  unless  they  were  satisfied  that 
he  had  the  intentions  and  designs  attributed  to  him  in  the  indictment ; 
as,  without  that,  the  ofience  would  be  no  more  than  an  aggravated  mis- 
demeanor. He  referred,  in  the  course  of  his  address,  to  Hale's  Pleas  of 
the  Crown,  pp.  130, 135, 136 ;  Rot.  Pari.  5  Hen.  4, 12 ;  and  Lord  George 
Gordon  9  case,  21  St.  Tr.  485. 

At  the  conclusion  of  Kelly  9  address  to  the  jury,  the  prisoner  was 
asked  by  the  court  whether  he  wished  to  say  anything  in  addition  to 
what  had  been  urged  by  his  counsel,  and  he  replied  that  he  did  not. 

Wilde,  S.  G.,  in  reply,  contended,  that  the  intention  of  the  prisoner 
was  to  take  possession  of  the  town  of  Newport  by  surprise,  by  terror, 
or  by  force,  and  to  use  that  possession  as  a  mode  of  raising  a  rebellion ; 
and  that  whether  or  not  he  incidentally  intended  to  procure  the  release 
of  Vincent,  would  not  make  any  difierence.  He  referred  to  BrandretKs 
case,  and  Lord  Tenterden's  charge  to  the  grand  jury  in  the  case  of 
Thistlewood. 

TiXDAL,  C.  J.,  in  summing  up  (after  citing  the  stat.  25  Edw.  3,  st.  5, 
36  Geo.  3,  c.  7,  and  the  works  of  Mr.  Justice  Foster  and  Sir  M.  Hale), 
told  the  jury  that  it  was  essential  to  the  making  out  of  the  charge  against 
the  prisoner  that  there  must  be  an  insurrection,  that  there  must  be  force 
accompanying  such  insurrection,  and  the  object  of  it  must  be  of  a  gene- 
ral nature ;  and  his  lordship  also  laid  down  that  it  was  not  incumbent  on 
the  prisoner  to  show  what  was  the  object  and  meaning  of  the  acts  done, 
but  that  it  was  the  duty  of  the  prosecutors  to  make  out  their  case  against 
the  prisoner. 

Verdict — Guilty.(a) 

Counsel  for  the  crown — Campbell,  A.  G.,  Wilde,  S.  G.,  Ludlow  and 
Talfourd,  Serjts.,  Wightman  and  Talbot. 

Counsel  for  the  prisoner — Sir  F.  Pollock  and  Kelly. 

Assistant  counsel — Thomas 

(a)  For  the  report  of  the  points  decided  in  this  case,  we  are  indebted  to  the  kindness 
of  one  of  the  learned  coonsel  engaged  in  it. 


The  case  stated  for  the  opinion  of^the  fifteen  judges  was  as  follows : — 

The  Queen,  v.  Johyi  Frost  and  Eleven  Others, 

The  prisoners  were  indicted  for  high  treason,  the  indictment  contain- 
ing two  counts  upon  the  statute  25  Edw.  3,  for  levying  war  against  the 
queen  in  her  realm. 

The  several  prisoners  were  arraigned  on  this  indictment  upon  Tuesday, 
31st  of  December,  1839,  and  pleaded  thereto  not  guilty ;  and,  having 
declared  their  intention  of  severing  in  their  challenges,  the  attorney- 
general,  on  the  part  of  the  crown,  applied  to  the  court,  that  John  Frost 
might  be  first  put  upon  his  trial,  which  application  was  granted. 

The  jury  were  thereupon  called,  and,  after  challenges  made  on  the 
VOL.  xxxvni.  14 


106  Reg.  e;.  Frost.   M.Sp.C.1840.  [162 

part  of  the  prisoner  and  the  crown,  a  jury  was  sworn,  and  charged  with 
the  prisoner  upon  the  said  indictment. 

Upon  the  first  witness  being  called,  and  before  he  was  sworn,  the  pri- 
soner's counsel  objected,  that  neither  that  witness  nor  any  other  could 
be  examined,  as  tjie  list  of  the  witnesses  had  not  been  delivered  accord- 
ing to  the  statute  7  Anne,  c.  21,  s.  11. 

^y  that  section  it  is  enacted,  that,  after  the  period  of  time  therein 
mentioned  (which  has  long  expired),  "  when  any  person  is  indicted  for 
high  treason,  or  misprision  of  treason,  a  list  of  the  witnesses  that  shall 
be  produced  on  the  trial  for  proving  the  said  indictment,  and  of  the  jury, 
mentioning  the  names,  profession,  and  place  of  abode  of  the  said  wit- 
nesses and  jurors,  be  also  given  at  the  same  time  that  the  copy  of  the  in- 
dictment  is  delivered  to  the  party  indicted^  and  that  copies  of  all  indict- 
ments for  the  offences  aforesaid,  toith  such  lists,  shall  be  delivered  to  the 
party  indicted  ten  days  before  the  trial,  and  in  presence  of  two  or  more 
credible  witnesses,  any  law  or  statute  to  the  contrary  notwithstanding.'* 

At  the  time  of  passing  the  statute  above  referred  to,  the  law  M'hich 
required  the  delivery  of  a  copy  of  the  indictment  and  of  the  p«ancl  of 
the  jurors  returned  for  their  trial,  stood  upon  the  statute  7  Will.  3,  c. 
3,  by  the  first  section  whereof  it  was  enacted,  "  that  from  and  after  the 
25th  of  March,  1696,  all  and  every  person  and  persons  whatsoever  that 
shall  be  accused  and  indicted  for  high  treason,  whereby  any  corruption 
of  blood  may  or  shall  be  made  to  any  such  offender  or  offenders,  or  to 
any  the  heir  or  heirs  of  any  such  offender  or  offenders,  or  for  misprision 
of  such  treason,  shall  have  a  true  copy  of  the  whole  indictment,  but  not 
the  names  of  the  witnesses,  delivered  unto  them  or  any  of  them  five  days, 
at  the  least,  before  he  or  they  shall  be  tried  for  the  same,  whereby  to 
enable  them  and  any  of  them  respectively  to  advise  with  counsel  there- 
upon to  plead  and  make  their  defence,  his  or  their  attorney  or  attorneys, 
agent  or  agents,  or  any  of  them  requiring  the  same,  and  paying"  as 
therein  mentioned.  And  by  section  7,  the  same  persons  indicted  '*  shall 
have  copies  of  the  panel  of  the  jurors,  who  are  to  try  them,  duly  re- 
turned by  the  sheriff,  and  delivered  unto  them  and  every  of  thern  so  ac- 
cused and  indicted  respectively,  two  days,  at  the  least,  before  he  or  they 
shall  be  tried  for  the  same." 

The  only  legislative  provision  which  has  taken  place  since  the  statute 
of  7  Anne,  as  to  the  delivery  of  the  jury  panel,  is  the  6  Geo.  4,  c.  50, 
8.  21,  by  which  it  is  enacted,  "  that  when  any  person  is  indicted  for  high 
treason  or  misprision  of  treason  in  any  court  other  than  the  court  of 
king's  bench,  a  list  of  the  petty  jury,  mentioning  the  names,  profession, 
and  place  of  abode  of  the  jurors,  shall  be  given  at  the  same  time  that 
the  copy  of  the  indictment  is  delivered  to  the  party  indicted,  which  shall 
be  ten  days  before  the  arraignment,  and  in  the  presence  of  two  or  more 
credible  witnesses ;  and  when  any  person  is  indicted  for  high  treason  or 
misprision  of  treason  in  the  court  of  king's  bench,  a  copy  of  the  indict- 
ment shall  be  delivered  within  the  time  and  in  the  manner  aforesaid,  but 
the  list  of  the  petty  jury,  made  out  as  aforesaid,  may  be  delivered  to 
the  party  indicted  at  any  time  after  the  arraignment,  so  as  the  same  be 
delivered  ten  days  before  the  day  of  trial ;  Provided  always,  that  nothing 
herein  contained  shall  anyways  extend  to  any  indictment  for  high  trea- 
son in  compassing  and  imagining  the  death  of  the  king,  or  for  misprision 
of  such  treason  where  the  overt  act  or  overt  acts  of  such  treason  alleged 
lu  the  indictment  shall  be  assassination  or  killing  of  the  king,  or  any 
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direct  attempt  against  his  life,  or  any  direct  attempt  against  his  person, 
whereby  his  life  may  be  endangered,  or  his  person  may  suffer  bodily 
harm,  or  to  any  indictment  of  high  treason  for  counterfeiting  his  majesty's 
coin,  the  great  or  privy  seal,  his  sign  manual,  or  privy  signet,  or  to  any 
indictment  of  high  treason,  or  to  any  proceedings  thereupon  against  any 
offender  or  offenders  who  by  any  act  or  acts  now  in  force  is  and  are  to 
be  indicted,  arraigned,  tried,  and  convicted  by  such  like  evidence,  and 
in  such  manner  as  is  used  and  allowed  against  offenders  for  counterfeit- 
ing his  majesty's  coin."  And*  amongst  the  statutes  and  parts  of 
statutes  repealed  by  the  62d  sect,  of  the  said  last-mentioned  act,  is  *'so 
much"  of  the  7  Anne,  c.  21,  s.  11,  "as  rehites  to  giving  a  list  of  the 
jury  to  the  party  indicted  of  high  treason  or  misprision  of  treason." 

The  bill  of  indictment  was  found  by  the  grand  jury  on  the  11th  of 
December,  1839.  On  the  12th,  a  copy  of  the  indictment  and  of  the 
panel  of  the  jury  intended  to  be  returned  by  the  sheriff  was  served  on 
each  of  the  prisoners  personally,  in  the  presence  of  two  witnesses. 

And  on  the  17th  of  December,  a  list  of  the  witnesses  intended  to  be 
produced  on  the  trial,  mentioning  their  names,  professions,  and  places 
of  abode,  was  served  in  the  same  manner  on  each  of  the  prisoners. 

Upon  these  facts  it  was  contended  on  the  part  of  the  crown — first, 
that  the  service  of  the  list  of  witnesses  was  a  good  service  under  the 
statute  of  7  Anne,  c.  21.  And  secondly,  that  at  all  events  the  applica- 
tion came  too  late. 

This  point  is  reserved  for  the  consideration  of  her  majesty's  judges. 

(Signed)  N.  C.  Tindal. 


BEFORE  LORD  DENMAN,  C.  J. ;  TINDAL,  C.  J. ;  LORD  ABINGER,  C.  B. ;  LITTLE- 
DALE,  J.;  PARKE,  B.;  BOSANQUET,  J.;  ALDERSON,  B. ;  PATTESON,  J.;  GUR- 
SEY,B.;  WILLL\MS,J.;  COLERIDGE,  J. ;  COLTMAN,  J.;  ERSK1NE,J.;  MAULE, 
J.;  AND  ROLFE,  B.     Jan.  25. 

Campbell,  A.  G.  (with  whom  were  Wilde^  S.  G.,  Ludlow  and  Tal- 
fourd,  Serjts.,  Starkie,  Wiglitman,  and  Talbot),  suggested  that  some  ar- 
rangement should  be  made  as  to  what  counsel  should  address  the  court 
and  in  what  order,  and  whether  one  counsel  for  each  prisoner  or  two 
counsel  for  each  (as  it  was  a  case  of  treason)  should  be  heard. 

Sir  F.  Pollock  stated  that  he  was  counsel  for  Frost,  Mr.  Kelly  for 
Zeplianiah  Williams,  and  Sir  W.  Follett  for  Jones. 

Lord  Denman,  C.  J. — Sir  F.  Pollock  called  on  me,  and  I  then  thought 
that  we  were  not  bound  to  hear  more  than  one  counsel  on  a  side  in  each 
case,  but  that  we  must  hear  one  counsel  in  each  case,  unless  some  other 
arrangement  was  made  by  consent. 

GuKNEY,  B. — The  counsel  here  are  in  the  nature  of  amici  curiae. 

Tindal,  C.  J. — If  that  were  not  so,  we  could  not  hear  Sir  W.  Follett^ 
as  he  was  not  assigned  as  counsel  for  Jones,  nor  could  we  hear  Mr. 
Kdly  in  the  case  of  Zephaniah  Williams,  for  the  same  reason. 

Kelly. — I  submit  that  Williams  and  Jones  are  each  entitled  to  a  reply 
on  the  whole  case,  independently  of  what  is  urged  in  reply  for  Frost. 

Lord  Denman,  C.  J. — As  you  ask  a  separate  reply  for  Williams  and 
Jones,  we  think  that  each  case  must  be  heard  quite  separately. 

Sir  F.  Pollock^  for  the  prisoner  Frost. — In  this  case  two  great  ques- 
tions arise : — first,  whether  the  delivery  of  a  list  of  witnesses  ten  days 
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before  the  trial,  but  iSve  days  after  tho  delivery  of  the  copy  of  the  in- 
dictment and  list  of  the  jurors,  is  sufficient  ? — and  secondly,  whether  it 
was  competent  to  take  this  objection  at  the  time  at  which  it  was  taken, 
namely,  when  the  first  witness  was  called  ?  I  propose,  in  the  first  place, 
to  consider  the  construction  of  the  statute  7  Anne,  c.  21,  together  with 
the  other  statutes,  and,  secondly,  those  authorities  that  throw  any  light 
on  the  construction  that  ought  to  be  put  on  acts  of  Parliament ;  and, 
thirdly,  the  authorities  of  the  Scotch  law,  with  respect  to  the  list  of  wit- 
nesses, as  by  the  stat.  7  Anne,  c.  21,  the  English  law  of  treason  was  in- 
troduced into  Scotland,  and  by  the  same  statute  the  law  of  Scotland  wad 
imported  into  England,  as  to  the  delivery  of  a  list  of  witnesses,  but  not 
as  to  the  period  of  ten  days.  As  to  the  first  point,  by  the  stat.  7  Will. 
3,  c.  3,  persons  accused  of  treason  were  to  have  a  copy  of  the  indict- 
ment, but  not  the  names  of  the  witnesses  (which  in  this  statute  meant 
not  a  list  of  the  witnesses  to  be  called,  but  a  copy  of  the  names  on  the 
back  of  the  indictment),  and  this  copy  of  the  indictment  was  to  be  deli- 
vered five  days  before  the  trial,  on  the  conditions  of  the  attorney 
requiring  and  paying  for  it ;  and  by  sect.  7  of  the  same  statute  there  is 
a  positive  direction  to  deliver  a  list  of  the  jury  two  days  before  the  trial, 
and  free  of  expense.  By  the  stat.  7  Anne,  c.  21,  sect.  11,  it  is  enacted, 
that  when  any  person  is  indicted  for  treason  or  misprision  of  treason,  a 
list  of  the  witnesses  to  be  produced  on  the  trial,  and  of  the  jury,  men- 
tioning the  names,  &c.,  of  both,  "  be  also  given  at  the  same  time  that 
the  copy  of  the  indictment  is  delivered  to  the  party  indicted,  and  that 
the  copies  of  all  indictments  for  the  offences  aforesaid,  with  such  listSy'* 
shall  be  delivered  to  him  ten  days  before  the  trial,  in  the  presence  of 
two  or  more  credible  witnesses.  The  first  question  is,  whether  the  words, 
"  at  the  same  time,''  have  a  clear  meaning  ?  I  should  say  that  they  had — 
and  as  the  legislature  have  added  the  words  ^^with  such  lists,''  1  should 
submit  that  no  doubt  whatever  can  exist.  The  next  enactment  is  the 
Jury  Act,  6  Geo.  4,  c.  50,  s.  21.  That  act  provides  that  the  list  of 
jurors  and  indictment  shall  be  delivered  ten  days  before  the  arraign- 
ment, but  it  leaves  the  list  of  witnesses  as  it  stood  on  the  statute  of 
Anno,  and  I  submit  that  the  statute  of  Anne  is  not,  so  far  as  it  regards 
the  list  of  witnesses,  at  all  affected  by  the  stat.  6  Geo.  4,  c.  50,  s.  21 ; 
but  that  statute  makes  one  alteration,  which  is,  that  the  words  ten  ^'  days 
before  arraignment,"  as  to  the  list  of  jurors  and  the  delivery  of  the  in- 
dictment, are  substituted  for  "  ten  days  before  trial,"  which  are  the 
words  of  the  statute  of  Anne,  but  that  was  merely  adopting  the  true 
construction  of  the  statute  of  Will.  3,  because  it  had  been  decided  in  that 
statute,  that  the  word  trial  meant  arraignment.  It  is  so  laid  down  by 
Mr.  Justice  Foster  ;(a)  and  Mr.  Justice  Blackstone(6)  cites  Mr.  Justice 
Foster,  and  adopts  what  he  says.  The  first  case  which  occurred  on  the 
statute  of  Anne,  was  that  of  Lord  George  Gordon,(c)  and  there  the 
attorney-general  applied  "  for  a  rule  upon  the  sheriff  to  deliver  to  the 
prosecutor  a  list  of  the  jurymen  he  intended  to  return  on  the  panel,  in 
order  that  the  prosecutor  might  be  enabled  to  deliver  such  list  to  tho 
prisoner,  according  to  the  provisions  of  the  statute  of  Queen  Anne,  at 
the  same  time  with  the  copy  of  the  indictment.*'  This  was  granted,  and 
the  form  of  the  rule  is  given  in  a  note  both  in  the  report  in  Douglas  and 
in  the  State  Trials. 

(a)  Post.  Cr.  Law,  230.  (b)  4  Com.  Ch.  27. 

(e)  21  St.  Tr.  648;  Doug.  669,  Ist  ed.,  and  691,  2d  ed. 
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Ttndal,  C.  J. — That  was  not  the  list  of  witnesses. 

Sir  F,  Pollock. — The  attorney-general  had  got  that ;  and  I  only  cite 
the  case  to  show  that  the  copy  of  the  indictment  and  the  lists  are  to  bo 
delivered  at  the  same  timey  and  not  at  the  same  interval.  Since  tlie 
trial  of  Lord  George  Gordon,  the  copy  of  the  indictment  and  the  list  of 
jurors  and  the  list  of  witnesses  have  always  been  delivered  all  together 
and  at  the  same  time.  This  was  so  in  the  case  of  Hardy  v.  llorne 
Tooke,  in  1794,  24  St.  Tr.  199;  in  Crossfield's  case,  in  1796,  26  Id.  1 ; 
in  M'- Lean' 8  case,  tried  at  Quebec  in  1797,  lb.  721 ;  in  O'Coighys  case, 
tried  in  1798,  lb.  1191 ;  in  Watsons  case,  tried  in  1817,  32  lb.  1 ;  in  Bran- 
dreth's  case,  in  the  same  year,  lb.  755 ;  and  Thistlewood' s  case,  in  1820,  33 
lb.  68 ;  and  in  Col  Despard's  case,  in  1803,  28  lb.  345 :  in  all  these  the 
delivery  was  simultaneous.  It  has  been  said  that  we  can  produce  no 
authority  to  show  that  a  delivery  of  the  lists  at  different  times  was  bad, 
but  the  reason  is  that  no  one  before  now  has  thought  that  the  words  "at 
the  same  time"  meant,  at  a  different  time.  There  may  be  important 
points  in  which  a  prisoner  may  be  injured  by  the  lists  and  the  copy  of 
the  indictment  not  being  delivered  together.  The  list  of  the  witnesses 
delivered  in  this  case  was  headed  "  A  list  of  witnesses  to  be  produced  on 
the  trial  of  John  Frost,  upon  an  indictment  found  against  him  and  others 
for  high  treason,  for  proving  the  said  indictment."  There  might  be  two 
indictments,  and  there  is  nothing  to  show  which  indictment  this  list 
might  refer  to. 

Aldersox,  B. — Can  the  inconvenience  alter  the  construction  of  the 
act  of  Parliament  ?  Are  not  all  acts  of  Parliament  to  be  construed 
according  to  the  exact  meaning  of  their  words,  unless  that  construction 
would  lead  to  some  manifest  absurdity  ? 

Sir  F.  Pollock. — If  a  statute  prescribes  a  state  of  things  for  the  benefit 
of  a  prisoner,  no  one  can  deprive  him  of  it.  Two  witnesses  are  required 
as  to  the  delivery  of  the  list  of  witnesses :  would  the  evidence  of  one 
witness  be  sufficient,  coupled  with  finding  the  list  on  the  prisoner,  with 
an  endorsement  in  his  handwriting,  that  he  had  received  it  ten  days 
before  the  trial  ?  I  should  say  that  it  would  not,  the  words  of  the  sta- 
tute being  express.  I  come  now  to  the  second  head  of  my  argument,  as 
to  the  construction  to  be  put  on  acts  of  Parliament,  and  from  the  cases 
it  appears,  that  where  a  statute  has  directed  a  particular  mode  of  pro- 
ceeding, or  a  particular  form  to  be  observed,  that  mode  of  proceeding, 
and  that  form  must  be  observed,  and  no  other  will  be  sufficient.  [In 
support  of  this  part  of  his  argument.  Sir  F.  Pollock  cited  the  cases  of 
Lovelace  v.  Curry,  7  T.  R.  631 ;  Taylor  v.  Fenwick,  3  B.  &  P.  553  n. ; 
Vaux  V.  Vollans,  1  N.  &  M.  307 ;  Rex  v.  Harvey,  1  Wils.  164 ;  Sizars 
V.  Smith,  6  Esp.  138 ;  Eicke  v.  Nokes,  1  M.  &  M.  303 ;  Wadsworth  v. 
Marshall,  3  Tyr.  228 ;  Stunnell  v.  Tower,  4  Tyr.  862 ;  JJcehead  v. 
Stocks,  -1  M.  &  P.  346.]  From  the  case  of  Jones  v.  Lake,  2  Atk. 
176  (w),  mid  6  Cruise  Dig.  69,  it  appears,  that  under  the  Statute  of 
Frauds,  21^  Cha.  2,  c.  3,  it  was  not  necessary  that  all  the  three  witnesses 
to  a  will  of  lands  should  have  been  present  at  the  same  time ;  but  now 
by  the  Stat.  1  Vict.  c.  26,  it  is  necessary  that  the  two  witnesses  to  a  wil} 
must  be  present  ''^together.*'  [Sir  F.  Pollock  also  cited  the  cases  of 
(ross  V.  Jackson,  3  Esp.  198 ;  Rex  v.  Rickets,  A.  &  E.  537,  and  1  N. 
k  P.  680 ;  Jones  v.  Smart,  1  T.  R.  44 ;  Rex  v.  Inhabitants  of  Bar- 
ham,  8  B.  &  C.  99;  Notley  v.  Buck,  Id.  160,  and  2  M.  &  R.  68; 
Brandling  v.  Barrington,  6  B.  &  C.  467 ;   Vauz  v.  Ansell,  1  B.  &  P. 


110  Reg.  t^.  Frost.   M.Sp.C.1840.  [170 

224 ;  Bates  v.  Paling,  4  Tyr.  231 ;  Wagget  v.  Shaw,  3  Camp.  316 ; 
Richards  v.  Stuart,  10  Bing.  319,  and  3  M.  &  S.  774 ;  Smith  v.  Crump, 
1  Dowl.  P.  C.  519;  Rex  v.  Justics  of  Kent,  3  B.  &  Ad.  250;  Rex  v. 
Justices  of  Cambridgeshire,  lb.  887,  and  in  the  matter  of  Flounders,  4  Id. 
8G5.]  I  now  come  to  the  authorities  on  the  law  of  Scotland,  from  which 
it  appears,  that  in  that  country  the  law  respecting  the  list  of  witnesses 
and  the  copy  of  the  indictment  is  at  least  as  old  as  the  reign  of  Charles 
the  Second,  as  by  an  act  of  the  Scottish  Parliament,  passed  in  tlie  year 
1679,  regulations  were  made  on  this  subject.  Baron  Hume,  in  his  work 
on  Crimes,(a)  says,  "  In  addition  to  the  copy  of  the  libel,(6)  the  statute 
of  Charles  the  Second  orders  that  the  panel((?)  be  at  the  same  time  served 
with  a  copy  of  the  list  of  the  witnesses  to  be  called  against  him,  and  of 
the  persons  of  assize(d)  who  are  to  be  cited  for  his  trial."  These  very- 
expressions  are  copied  into  the  statute  of  Anne,  with  the  addition  of  ten 
days,  and  the  words  being  copied  from  the  one  statute  into  the  other,  they 
must  have  the  same  meaning  in  both ;  and  in  the  Scottish  act,  the  words 
"  at  the  same  time"  can  bear  no  other  meaning  than  that  which  I  con- 
tend for,  as  in  that  act  no  number  of  days  is  mentioned.  In  Scotland,* 
the  period  of  service  of  these  documents  was  not  specified  in  the  statute 
of  Charles,  but  was  regulated  by  an  act  of  adjournal,  which  is  an  order 
of  court  similar  to  the  acts  of  sederunt  in  civil  cases,  and  to  the  recent 
general  rules  of  practice  in  this  country.  They  were  equivalent  to  law, 
but  would  not  contravene  an  act  of  Parliament.  [He  cited  several  cases 
from  the  same  chapter  of  Hume  on  Crimes,  in  which  for  informalities  in 
the  list  of  witnesses  the  public  prosecutor  "deserted  the  diet."] 

Alderson,  B. — Is  not  deserting  the  diet  something  similar  to  quash- 
ing the  indictment  ? 

Campbell,  A.  G. — I  am  speaking  in  the  presence  of  the  Lord  Advo- 
cate and  Sir  William  Rae ;  and  I  believe  I  am  correct  in  saying,  that  if 
the  public  prosecutor  deserts  the  diet,  loco  et  tempore,  he  may  begin 
again  and  commence  another  prosecution  for  the  same  offence,  but,  if  he 
deserts  it  simpliciter,  he  cannot. 

Sir  F.  Pollock, — There  are  several  cases  referred  to  by  Baron  Hume. 
[He  cited  from  the  same  chapter  of  Baron  Hume's  work,  the  cases  of 
David  Stogeld,  Philip  Mackenzie,  Gabriel  Hyatt,  and  Margaret  Buck- 
stone  ;  but  in  all  these  cases,  except  that  of  Hyatt,  the  objection  was 
taken  before  the  jury  were  sworn.  In  Hyatt's  case  the  objection  was, 
that  the  list  of  witnesses  was  not  signed  by  the  public  prosecutor.  The 
objection  was  taken  after  the  jury  were  sworn,  and  it  prevailed.]  In 
Alison's  Practice  most  of  these  cases  will  be  found,  and  it  is  there  stated 
that  "statutory  provisions  cannot  be  supplied  by  equipollents."  I  am 
far  from  making  an  admission  that  the  objection  to  the  delivery  of  tlio 
copy  of  the  indictment  cannot  be  made  after  plea.  The  case  of  Rook- 
wood,  13  St.  Tr.  154,  does  not  go  to  that  extent;  it  merely  decides  .that 
a  prisoner  charged  with  high  treason  could  not,  under  the  statute  of 
Will.  3,  demand  a  copy  of  the  indictment  during  his  trial,  but,  under 
that  statute,  he  was  only  entitled  to  it  if  he  demanded  it,  and  on  paying 
for  it.  The  good  sense  of  the  matter  certainly  seems  to  be,  that  the 
prisoner  should  object  to  the  non-delivery  of  the  copy  of  the  indictment 

{a)  Ch.  8  of  the  3d  cd.,  published  in  1829. 
\b)  The  libel  is  the  accusation, 
(c)  The  panel  is  the  accused  portj. 
\d)  The  persons  of  assize  are  the  jurors. 
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when  he  is  called  on  to  plead — to  the  non-delivery  of  the  list  of  the 
jurors  when  the  jury  is  about  to  be  called,  and  to  the  non-delivery  of 
the  list  of  witnesses  when  the  first  witness  is  called.  A  prisoner  is  not 
an  actor  in  any  of  these  proceedings,  and  is  he  to  be  called  upon  to 
decide,  and  to  decide  against  himself,  a  thing  so  difficult  that  learned 
judges  have  adjourned  it  from  Monmouth  to  London  ? 

Lord  Abinger,  C.-B. — ^You  are  in  the  same  situation  as  if  the  pri- 
soner had  just  pleaded,  and  the  jury  had  just  been  charged. 

Sir  F.  Pollock. — There  was  a  work  published  in  1709,  which  Mr. 
Justice  Foster  says  (Fost.  Cr.  Law,  230)  was  published  by  order  of  the 
House  of  Lords,  and  which  was  referred  to  by  Mr.  Baron  Gurney  in 
BrandretKs  case,  32  St.  Tr.  778.  This  work  is  "  A  form  and  method 
of  Trial  of  Commoners  in  cases  of  high  treason  and  misprision  of  trea- 
son" (it  has  bound  up  with  it  a  collection  of  statutes  relating  to  high 
treason) ;  and  it  is  there  laid  down,  at  p.  17,  that  the  clerk  of  arraigns 
"  must  call  to  the  keeper  of  the  prison  to  bring  such  prisoner  for  high 
treason  to  the  bar  of  the  court,  and  the  clerk  of  arraignments,  to  distin- 
guish his  person,  must  bid  him  hold  up  his  hand,"  &c.,  "and  tell  him, 
if  he  require  a  copy  of  the  indictment  (paying  for  it)  he.  shall  have  it 
.delivered  to  him  five  days  at  least  before  he  be  tried  for  the  same,  to 
advise  with  counsel  to  plead  for  him  and  make  his  defence ;"  and  at 
another  part  of  the  same  book,  at  p.  29,  there  is  the  following  direction 
to  the  clerk  of  arraigns : — "  Ask  the  court  which  prisoner  they  intend 
shall  be  tried  first,  and  the  keeper  to  set  him  to  the  bar  and  call  to  know 
if  the  witnesses  against  him  are  all  reajly,  and  take  away  the  other  pri- 
soners from  the  bar.  Ask  him  who  is  to  be  tried  if  he  have  had  a  copy 
of  the  panel  of  the  jury  delivered  to  him  two  days  (or  more)  since  ?  If 
he  should  deny  it,  some  witness  for  the  queen,  who  delivered  the  copy  to 
him,  must  prove  the  delivery  thereof,  "(a) 

TiNDAL,  C.  J. — The  book  from  which  you  are  citing  was  published  by 
order  of  the  house  of  lords.  (6) 

Sir  F.  Pollock. — This  furnishes  a  powerful  argument  that  the  time  for 
objecting  to  the  indictment  is  at  the  time  of  pleading,  and  that,  there- 

(a)  In  this  work,  at  p.  20,  will  be  found  the  following  note : — "  A  caption  of  an  indict- 
ment for  high  treason  or  misprision  of  treason,  with  the  true  copy  of  the  indictment 
itself  as  incident  thereto,  to  be  delivered  to  the  party  indicted  five  days  at  least  before  he 
plead,  and  a  witness  must  attend  the  court  at  the  time  of  the  prisoner's  pleading  to  prove 
the  delivery  of  the  copy  of  tlie  indictment  to  the  prisoner,  if  there  should  be  occasion." 
The  entire  caption,  and  so  much  of  the  indictment  as  is  set  out,  are  in  the  Latin  language, 
with  abbreviations. 

{i)  At  the  commencement  of  the  collection  of  statutes  is  the  following  order  of  the 
House  of  Lords : — 

"Die  Mercurii,  20  Aprilis,  1709.  It  is  ordered  by  the  lords  spiritual  and  temporal  in 
Parliament  assembled,  that  when  the  several  transcripts  or  collections  of  the  statutes  now 
in  force  relating  to  high  treason  and  misprision  of  treason,  and  the  methods  of  trial  for 
those  crimes  shall  be  subscribed  by  all  the  judges,  they  shall  be  forthwith  printed  and 
published  by  her  majesty's  printers  for  the  better  information  of  the  people  of  Great 
Britain  in  relation  to  those  laws. 

"  Matt.  Johnson,  Cler.  Parlinmentor." 
And  at  the  beginning  of  the  forms  to  be  observed  on  the  trials  is  an  approval  in  the  fol- 
lowing form : — 
"  We  do  approve  of  this  method  of  trials : 

"J.  Holt.  H.  Goulde. 

"Thos.  Tretor.  R.  Tract. 

*'Edw.  Ward.  Thos.  Bvjlt 

**JoHif  Powell.  Ro.  Price. 

**  Littleton  Powys.  Robert  Dormer 

"Jo.  Blk2icow»,  8.  Lovbll." 
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fore,  the  time  for  objecting  to  the  list  of  witnesses  is  when  the  first  wit- 
ness is  called.  Indeed  where  is  the  distinction  between  objecting  to  a 
single  witness  or  to  the  whole  list?  The  prisoner  (as  is  conceded)  might 
object  to  the  want  of  addition  to  the  name  of  a  single  witness,  and  his 
objection  is  to  an  incorrect  compliance  with  the  statute,  being  in  effect 
no  compliance  at  all. 

Aldeksox,  B. — ^You  will  not  suppose  that  I  wish  you  to  admit  that 
the  objection  to  the  non-delivery  of  the  indictment  must  be  taken  before 
plea,  but  if  that  be  so,  and  the  copy  and  the  lists  must  be  delivered  to- 
gether, would  not  the  waiving  of  that  objection  by  pleading  also  waive 
it  as  to  the  lists,  as  being  an  admission  that  the  copy  of  the  indictment 
was  duly  delivered  with  the  lists  of  jurors  and  witnesses  ? 

Parke,  B. — The  answer  to  that  question  given  at  Monmouth  was  that, 
by  pleading,  the  prisoner  waived  the  objection  so  far  as  it  related  to  the 
copy  of  the  indictment ;  and  that  he  waived  the  objection  so  far  as  it  re- 
lated to  the  list  of  jurors,  by  not  objecting  to  the  swearing  of  the  jury ; 
but  that  he  still  might  object  to  a  want  of  a  due  delivery  of  the  list  of 
witnesses,  when  the  first  witness  was  called:  whether  that  is  a  good 
answer  is  another  question. 

Sir  F.  Pollock. — Upon  what  principle  of  law  is  it  to  be  said,  that  a. 
prisoner,  by  pleading  to  an  indictment,  admits  the  jury  list  to  be  correct? 
If  in  the  list  of  witnesses  the  principal  witness  is  mis-described,  and  not- 
withstanding that  the  prisoner  found  him  out,  would  it  be  enough  to  say 
that  you  found  the  witness  and  pleaded  to  the  indictment  ?  The  law 
has  said,  that  the  prisoner  shall  have  a  correct  list  of  witnesses,  and  he 
is  entitled  to  it.  If  no  list  of  witnesses  is  delivered,  the  prisoner  may 
conclude  that  the  crown  intends  either  to  enter  a  nolle  prosequi,  or  that 
he  is  to  be  admitted  as  a  witness.  Is  the  prisoner  who  is  to  be  fired  at, 
to  be  bound  to  inquire  whether  the  guns  are  loaded  with  powder  only,  or 
with  powder  and  ball  ?  Is  he  to  send  to  the  other  party  to  know  what 
their  intentions  are  ?  I  say  that  it  is  the  duty  of  the  persons  who  con- 
duct the  prosecution  to  attend  to  these  things ;  and  if  there  had  been  no 
list  at  all  delivered,  could  the  crown  have  said,  "We  are  free  to  do  as 
we  please,  because  you  have  pleaded  to  the  indictment?" 

TiNDAL,  C.  J. — If  there  had  been  no  list  at  all,  they  could  have 
called  no  witnesses. 

Sir  F,  Pollock. — A  list  not  according  to  the  act  is,  in  effect,  no  list 
at  all.     We  had,  in  fact,  three  lists. 

TiXDAL,  C.  J. — An  irregular  list  may  be  different  from  no  list  at  all. 

Sir  F.  Pollock. — If  a  list  were  delivered  only  three  days  before  the 
trial,  would  that  irregularity  be  waived  by  the  plea  ?  If  the  list  was  de- 
livered the  night  before  the  trial,  could  it  be  said  that  the  prisoner  sub- 
mitted to  be  tried,  and  had  thereby  waived  the  objection?  How  far  is 
the  life  of  a  prisoner  to  be  sported  with  by  the  blunders  of  the  prosecu- 
tors? If  the  list  had  been  delivered  less  than  ten  days,  I  should  not 
now  have  been  arguing  this  case.  I  have  been  more  than  thirty  years 
at  the  bar,  and  during  the  proceedings  I  have  considered  hour  by  hour 
when  I  ought  to  take  the  objection ;  and  yet,  the  attorney-general  know- 
ing that  the  objection  was  to  be  taken,  plays  off  a  sort  of  Nisi  Prius  ad- 
vantage over  me,  to  get  rid  of  it.  I  submit  that  the  objection  was  taken 
at  the  proper  time,  and  that  the  list  of  witnesses  not  being  delivered 
according  to  the  statute,  the  prisoner  is  in  the  same  situation  as  if  no 
list  had  been  delivered  at  all.        « 
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Camphell^  A.  G. — ^No  one  can  doubt  that  Sir  F,  Pollock  did  well  to 
keep  back  this  objection  till  the  jury  were  charged  with  the  prisoner. 
lie  niight  have  made  it  when  the  prisoner  was  brought  up  to  plead,  or 
when  I  moved  that  Mr.  Frost  should  be  first  tried ;  but  if  the  objection 
had  been  taken  at  either  of  those  times,  the  only  effect  of  it,  if  it  had 
prevailed,  would  have  been  to  have  caused  the  trial  to  be  postponed  for 
a  few  days.  And  whatever  may  be  the  result  of  this  argument,  Mr. 
Frost  has  already  had  an  advantage,  as  he  has  had  a  longer  opportunity 
of  preparing  for  his  trial  than  he  was  entitled  to,  and  any  irregularity 
that  may  have  occurred  was  out  of  favour  and  indulgence  to  him.  With 
respect  to  the  construing  of  statutes,  your  lordships  are,  as  I  appre- 
hend, to  ascertain  the  meaning  of  the  legislature,  and  having  ascertained 
that  you  are  bound  by  it ;  and  if  a  form  of  proceeding  is  prescribed  by 
the  legislature  it  must  be  followed,  and  the  doctrine  of  equivalents  and 
of  equipollents  must  be  entirely  dismissed :  but  in  ascertaining  what  is 
the  meaning  of  the  legislature,  it  may  be  material  to  see  what  was  their 
intention,  and  in  that  view  it  may  be  important  to  consider  what  would 
or  what  would  not  be  of  advantage  to  the  prisoner  as  one  way  of  arriving 
at  their  meaning.  What  was  the  object  of  the  statutes  of  William  3  & 
Queen  Anne  ?  Was  it  for  a  prisoner  to  lie  by  and  defeat  the  ends  of 
justice  ?  No : — To  enable  him  to  m«et  the  charge,  and  to  know  who 
were  to  be  the  jurors  to  try  him  and  the  witnesses  to  be  called  against 
him.  The  two  statutes  being  in  pari  materia^  must  be  construed  together ; 
and  the  preamble  of  the  statute  of  W^ill.  3  recites,  that  nothing  is  moro 
reasonable  than  that  persons  prosecuted  for  high  treason  and  misprision 
of  treason  "  should  be  justly  and  equally  tried,  and  that  persons  accused 
as  offenders  therein  should  not  be  debarred  of  all  just  and  equal  means 
for  defence  of  their  innocencies  in  such  cases.'*  The  Scottish  statute  of 
1G72  requires  simultaneous  service,  but  the  statute  of  Anne  is  framed  in 
a  different  manner ;  and  as  I  submit,  the  words  of  it  admit  of  two  con- 
structions— ^your  lordships  will  say  which  is  the  right.  One  construction 
is,  that  the  services  must  be  simultaneous ;  but  if  I  show  that  that  con- 
struction is  calculated  to  defeat  the  ends  of  justice,  and  that  the  other 
construction  is  calculated  to  carry  into  effect  the  intention  of  the  legis- 
lature, your  lordships  will  not  hesitate  as  to  which  construction  you 
should  adopt.  By  the  statute  of  Anne,  it  is  enacted  that  when  any 
person  is  indicted  for  high  treason,  "  a  list  of  the  witnesses  that  shall  be 
produced  on  the  trial  for  proving  the  said  indictment  and  of  the  jury, 
mentioning  the  names,  profession,  and  place  of  abode  of  the  said  jurors 
and  witnesses,  be  also  given  at  the  same  time  that  the  copy  of  the  indict- 
ment is  delivered."  Sir  F.  Pollock  wishes  to  stop  there ;  but  it  proceeds, 
'•  and  that  copies  of  all  indictments  for  the  offences  aforesaid,  with  such 
lists,  shall  be  delivered  to  the  party  indicted  ten  days  before  the  trial^''  in 
the  presence  of  two  credible  witnesses.  This  gives  the  time,  ten  days, 
and  the  words,  "ai  the  same  ti7W6,'*.may  mean  at  the  same  instant  of 
time,  or  they  may  mean  at  the  same  interval  of  time ;  and  if  the  latter 
be  the  meaning,  these  words  would  designate  that  the  same  period  of 
time  should  apply  to  the  one  and  to  the  other,  and  would  import  that  the 
delivery  was  not  to  be  at  .the  same  instant  of  time,  but  at  the  same  inter- 
val Qf  time.  If  the  words  admit  of  two  constructions,  your  lordships 
will  put  on  them  that  construction  which  carries  the  intention  of  the 
legislature  into  effect.  There  is  no  advantage  in  having  all  the  three 
papers  delivered  together,  and  it  is  plain  that  the  legislature  thought  80| 
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as  by  the  stat.  6  Geo.  4,  c.  50,  they  are  dissevered.  Indeed,  it  is  mani- 
fest, that  it  is  better  for  the  prisoner  to  have  the  copy  of  the  indictment 
first,  then  the  jury  list,  and  then  the  list  of  witnesses,  the  l.ast  being  ten 
days  before  the  trial,  than  to  have  the  whole  of  thorn  together,  only  ten 
days  before  his  trial ;  and  if  there  can  be  no  good  service  except  it  be 
simultaneous,  prisoners  will  be  prevented  from  having  information  which 
could  otherwise  be  given  to  them,  and  in  the  present  case  Mr.  Frost 
would  have  lost  five  days,  which  he  had  to  consult  counsel  on  the  indict- 
ment, and  five  days  for  his  agents  to  make  ini^uiries  as  to  the  jurors, 
and  his  present  objection,  therefore,  resolves  itself  into  this — that  he 
was  allowed  too  much  time  to  make  his  defence — and  a  decision  in  his 
favour  on  this  point  would  injure  every  person  that  is  tried  for  high 
treason  hereafter.  Upon  the  statute  of  Anne,  I  submit,  that  the  word 
"with,**  is  used  cumulatively.  I  may  say  A.  and  B.,  tvith  C.  and  D. 
and  other  letters,  from  the  alphabet;  the  word  with^  there,  merely 
meaning  that  one  is  added  to  the  other. 

Lord' Abixoer,  C.  B. — "With**  may  mean  no  more  than  "and.** 
Campbell^  A.  G. — The  word  "but*'  sometimes  means  "without'* — of 
which  the  saying,  "  Touch  not  a  cat  hut  a  glove" — meaning  without  a 
glove — ^is  an  example.  Suppose  that  youf  lordships  decided  that  the 
services  must  be  simultaneous,  justice  would  be  defeated  in  many  cases. 
Mr.  Justice  Foster  (Fost.  Cr.  L.  (J 3)  gives  instances  where  the  challenges 
by  the  prisoners,  both  peremptory  and  for  cause,  exhausted  the  jury- 
panel  ;  and  the  court  in  each  instance  ordered  a  new  panel,  and  adjourned 
for  the  fresh  jurors  to  be  summoned.  If  that  were  to  occur  now,  and 
the  service  of  the  copy  of  the  jury  list  must  be  simultaneous  with  the 
copy  of  the  indictment,  justice  would  be  defeated,  as  the  jury  are  not 
called  till  after  the  prisoner  has  pleaded  to  the  indictment. 
'    Parke,  B. — That  would  be  so  unless  the  plea  were  struck  out. 

Campbell^  A.  G. — On  the  construction  I  contend  for,  nothing  would 
be  required  but  a  postponement  of  the  trial  to  give  time  to  serve  a  copy 
of  the  new  list  of  jurors.  With  respect  to  the  construing  of  acts  of  ' 
Parliament,  I  respectfully  bow  to  the  canon  of  construction  laid  down  by 
one  of  your  lordships ;  but  I  would  add  that  that  does  not  apply  to  cases 
where  the  words  admit  of  two  constructions.  If  the  statute  of  Anne 
were  to  be  construed  literally,  it  might  bo  said,  that  if  one  witness's 
name  or  abode,  or  one  juror's  name  or  abode,  were  without  an  addition,  it 
would  vitiate  the  whole  list,  because  the  list  is  to  be  a  list  of  all,  with  abodes 
and  additions ;  but  it  is  well  settled  that  an  objection  of  that  sort  goes  to 
the  poll,  and  not  to  the  array.  The  words  of  the  statute  of  Anne  are 
"  ten  days.**  It  might  be  plausibly  argued,  that  the  service  was  bad  if  it 
was  made  fifteen  days  before  trial,  instead  of  ten ;  and  the  statute  of  Will. 
3  might  be  called  in  aid,  because  the  words  there  are  "  five  days,  at  the 
least,*'  and  "two  days,  at  the  least,**  which  words  do  not  occur  in  the 
statute  of  Anne ;  and  it  might  be  argued,  that  from  this,  it  appeared  that 
the  legislature  meant  ten  days  exactly.  So  the  statute  of  Anne  says, 
".ten  days  before  the  trial.*'  On  the  mere  words,  the  prisoner  might  be 
called  on  to  plead  to  the  indictment  on  the  next  day  after  that  on  which 
he  received  it;  but  itJias  been  held,  that,  on  the  correct  construction  of 
this  act,  the  word  "trial"  means  arraignment.  In  East's  P.  C.  p.  llo, 
it  is  said,  that,  "  though  the  words  of  the  statute  of  Will,  are,  "  that  the 
prisoner  shall  have  a  copy  of  the  panel  duly  returned  by  the  sheriif ; 
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yet  if  the  copy  be  delivered  before  the  return  of  the  precept  it  will  be 
sufficient,  within  the  words  and  intent  of  the  act,  if  the  prisoner  have 
the  advantage  of  it  in  the  time  allowed  by  law  before  his  trial,  the  intent 
of  which  was  to  give  him  an  opportunity  of  preparing  his  challenges;" 
and  for  this,  Itookwood's  case,  13  State  Trials,  154,  and  Greg's  case^  1 
East,  P.  C.  113,(a)  are  cited.    So  it  might  be  said,  that  a  copy  of  the  list 
of  jurors  could  not  be  given  till  they  were  summoned ;  and  so  in  E.ast's 
P.  C.  p.  110,  it  is  said,  that  certain  formal  objections,  such  as  miswriting 
and  false  Latin,  must  be  taken  before  plea;    "and  in  the  cases  of 
Vautjhan,  Sullivan,  and  Layer,  the  court  refused  to  hear  such  objections 
after  plea,  though  it  is  still  open  to  the  prisoner  afterwards  to  move  in 
arrest  of  judgment."     These  are  the  various  instances  in  which  the 
courts,  to  effectuate  the  real  intentions  of  the  legislature,  have  put  a 
construction  different  from  the  mere  literal  construction  of  the  clauses 
of  acts  of  parliament.     Mr.  Justice  Foster,  Mr.  Justice  Blackstoxe, 
and  Mr.  Serjeant  Stephen,  all  say  that  the  copy  of  the  indictment  and 
the  two  lists  must  be  served  ten  days  before  the  trial,  but  do  rigt  say 
that  the  service  must  be  simultaneous.     The  cases  of  Lovelace  v.  Curry, 
Vaux  v.   Vollans,  and  many  other  cases,  have  been  cited  as  to  the  con- 
struction of  statutes.     1  do  not  impugn  those  decisions,  or  the  doctrines 
contained  in  them ;  neither  do  I  dispute  the  cases  which  decide  that 
service  of  an  original  subpoena  at  a  different  time  is  not  a  service  at  the 
same  time,  for,  if  in  this  case  the  service  of  the  copy  of  the  indictment 
and  the  two  lists  must  be  simultaneous,  cadet  questio ;  but  1  am  con- 
tending that  the  other  is  the  correct  meaning  of  the  statute.     It  is  also 
said  that  your  lordships  must  construe  the  statute  of  Anne  according  to 
the  Scotch  Act  of  Charles  the  Second,  but  on  that  I  will  observe,  that 
the  forms  of  the  Scotch  law  are  very  different  from  ours.     In  Scotland 
there  is  a  public  prosecutor  and  no  grand  jury.     The  libel  is  prepared 
by  the  public  prosecutor.    The  accused,  if  not  in  custody,  must  be  cited, 
and  there  must  be  fifteen  days  between  the  citation  and  the  trial.     In 
*  cases  of  high  treason  the  English  law  was  by  the  statute  of  Anne  intro- 
duced into  Scotland,  and  not  the  Scotch  law  into  England.    In  cases  of 
treason  in  Scotland  there  is  by  that  statute  a  grand  jury,  and  the  accused 
are  tried  under  a  royal  commission,  in  the  same  way  as  in  England ;  (h) 
and  this  being  so,  it  is  supposed  that  the  bar  of  both  countries  might 
attend  and  plead  there.     If  it  had  been  intended  to  have  introduced  the 
Scotch  law  into  England,  the  act  of  adjournal  would  have  been  intro- 
duced, by  which  it  is  ordained  that  the  list  of  the  witnesses  shall  be 
endorsed  on  the  copy  of  the  indictment.     The  jury  act  (6  Geo.  4,  c. 
50,  8.  21)  leaves  the  list  of  witnesses  as  it  stood  on  the  statute  of  Anne, 
and,  on  trials  for  treason  in  the  Court  of  King's  Bench,  it  points  out 
different  times  for  the  delivery  of  the  list  of  the  jurors  and  the  copy  of 
the  indictment.     Was  it  intended  that  a  person  tried  in  the  Court  of 
King's  Bench  should  be  in  a  worse  situation  than  if  he  were  tried  else- 
where ?  and  yet  in  the  King's  Bench  the  list  of  witnesses  stands  on  the 
statute  of  Anne,  the  copy  of  the  indictment  is  to  be  delivered  ten  days 
before  the  arraignment,  and  the  list  of  witnesses  ten  days  before  the 
trial.     I  now  come  to  the  second  point,  which  is  tlmt  the  objection  came 

(a)  It  is  there  laid  down  that,  after  pleading,  it  is  too  late  to  object  either  to  the  want 
of  A  copy  of  the  indictment  or  to  any  insufficiency,  for  that  admits  it  to  be  sufficient. 
(6)  This  is  provided  by  the  stat.  7  Anne,  c.  21,  us.  I  &  8. 
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too  late.  It  IS  not  to  be  assumed  that  there  was  no  list  at  all.  A  list 
de  facto  was  served  on  the  17th  of  December,  and  was  honSi  fide  served 
in  pursuance  of  the  statute,  the  only  objection  being,  that  it  was  not 
served  at  the  same  time  as  the  copy  of  the  indictment.  Is  that  morv 
than  irregularity  ?  Is  that  a  nullity  ?  I  am  now  assuming  that  simul- 
taneous service  is" directed  by  the  act;  and  the  question  is,  whether,  if 
it  was  irregularity  only,  it  is  an  objection  that  can  be  brought  forward 
as  a  substantive  defence,  even  after  all  the  evidence  is  gone  through. 
The  objection  might  have  been  taken  before  ple?i.  When  Mr.  Frost  was 
arraigned,  why  did  he  not  take  the  objection  ?  Why  not  before  the 
jury  were  charged  with  him  ?  and  can  he  afterwards  make  an  objection 
to  an  irregularity  which  he  might  have  made  before  ?  The  objection 
might  have  been  made  earlier,  and  public  justice  required  that  it  should 
be.  It  is  a  general  rule,  both  in  civil  and  criminal  proceedings,  that 
any  objection  to  an  irregularity  must  be  taken  in  the  earliest  stage  in 
which  it  can  be  taken,  or  it  is  waived.  In  this  very  case,  an  objection 
was  taken  in  arrest  of  judgment  by  Mr.  Geech  (Mr.  Frost's  attorney) 
after  the  counsel  were  gone,  that  one  of  the  jurors  was  misdcscribed,  and 
the  objection  was  overruled,  as  being  too  late. 

Alderson,  B. — If  by  the  statute  certain  things  are  to  be  done  before 
trial,  and  the  party  is  tried  and  does  not  object,  can  he  object  to  them 
afterwards  ?  he  might  have  prevented  the  trial  if  he  had  chosen,  but  he 
did  not  do  so.(a) 

Campbellj  A.  G. — Mr.  Justice  Foster  (J)  gives  the  following  heads  : — 
"  what  privileges  the  prisoner  is  entitled  to ; — what  is  incumbent  on  him 
previous  to  his  trial; — what  during  the  trial;*'  and  I  take  it  to  be  a  well- 
established  principle,  that,  if  a  party  by  plea  or  otherwise  waives  an  ob- 
jection that  he  might  have  taken,  he  cannot  take  it  afterwards.  After 
plea  a  defendant  cannot  move  to  quash  the  indictment ;  a  prisoner  could 
not,  even  before  the  statute  7  &  8  Geo.  4,  c.  28,  plead  misnomer  after  . 
pleading  in  bar.  Where  a  prisoner  challenges  for  cause,  he  must  show 
all  his  causes  together. ((?)  If  a  witness  answer  that  which  may  criminate 
himself,  he  must  answer  throughout.  In  the  case  of  Hex  v.  Stone,  1 
East,  649,  it  was  held,  that  the  presence  of  a  party  at  the  time  of  a  pro- 
ceeding dispensed  with  a  summons.  So  in  the  case  of  Hex  v.  Watson, 
2  Stark.  N.  P.  C.  158,  for  high  treason,  a  witness  was  examined  who 
was,  in  the  list  of  witnesses,  called  Heyward.  He  was  examined  with- 
out objection.  It  was  afterwards  discovered  that  his  name  was  Heywood, 
and  it  was  sought  to  strike  out  his  evidence,  but  the  court  held,  that  the 
objection  came  too  late,  and  ought  to  have  been  taken  in  the  first 
instance.  So  in  the  case  of  Brunskill  v.  Giles,  9  Bing.  13,  the  court 
would  not  grant  a  new  trial  because  the  jury  had  been  summoned  by  the 
partner  of  the  plaintiff's  attorney,  because  the  proper  time  for  taking 
this  objection  was  when  the  jury  came  to  the  book  to  be  sworn.  So  in 
the  case  of  Hill  v.  Yates,  12  East,  229,  where  the  son  of  a  juryman 
answered  for,  and  served  instead  of,  his  father,  and  the  cases  there  cited 

(o)  If  an  indictment  for  felony  be  removed  into  the  Queen's  Bench,  and  be  tried  as  a 
nisiprius  record,  and  the  i^cord  be  brought  down  by  the  prosecutor,  the  accused  party 
would  bo  entitled  to  notice  of  ti-ial.  But  if,  when  the  case  comes  on  at  Nisi  Prius,  tlie 
accused  party  appear  by  counsel  and  call  witnesses,  it  would  seem  that  if  convicted,  ho 
would  not  be  entitled  to  set  aside  the  verdict,  because  the  notice  of  trial  was  given  too 
late,  even  if  such  were  the  fact. 

(6)  Fost.  Cr.  L.  227.  (c)  2  H.  P.  C.  274. 
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of  persons  serving  on  juries  under  wrong  names,  the  courts  have  uni- 
formly held,  that  if  the  objection  is  not  made  before  the  jury  are  sworn, 
it  cannot  be  made  afterwards.  And  with  respect  to  witnesses  in  cases 
of  high  treason,  the  judges  at  Monmouth  laid  down  this  rule,  that  any 
objection  to  the  description  of  any  particular  witness  must  be  taken  on 
the  voire  dire,  and  that  it  comes  too  late  after  the  witness  is  sworn  in 
chief;  and  if  this  objection  to  the  list  of  witnesses  might  be  taken  when 
the  first  witness  is  called,  it  might  equally  be  taken  when  the  tenth  was 
called,  or  might  be  set  up  as  -a  substantive  defence ;  and  so  might  the 
objection,  that  one  of  the  persons  in  whose  presence  the  list  was  delivered 
was  not  a  credible  witness.  I  say,  therefore,  that  if  there  is  such  an 
objection  to  be  taken  at  all,  it  should  be  taken  at  such  a  time  as  to  give 
the  prisoner  a  postponement  of  the  trial  if  he  wishes  it,  but  not  go  to  an 
acquittal. 

Gurnet,  B. — In  the  case  of  Rex  v.  O'Coigly  and  others^  26  St.  Tr. 
1198,  the  prisoner's  counsel  before  the  arraignment  objected  that  there 
were  several  variations  in  the  copies  of  the  indictments  which  had  been 
delivered  to  the  prisoners,  and  stated  that  they  made  the  objection  with 
a  view  to  postpone  the  trials,  but  the  Attorney-General  consenting  to  a 
postponement  of  the  trials,  the  objections  were  waived. 

Campbell^  A.  G. — I  will  now  draw  your  lordship's  attention  to  the 
Scotch  law. 

Lord  Denman,  C.  J. — I  now  state  the  opinions  of  my  learned 
brothers,  that  your  observations  on  the  Scotch  law  ought  to  be  brought 
into  a  very  narrow  compass,  its  bearing  on  the  present  case  being  so 
very  remote. 

Campbell^  A.  G. — I  will  only  observe,  that,  in  all  the  cases  cited  by 
Baron  Hume,  except  Hyatt's^  the  objection  was  taken  before  the  jury 
were  sworn,  and  that  the  authority  of  that  case  is  a  little  doubtful,  as 
Baron  HuME  appears  to  disapprove  of  it.  There,  indeed,  there  was  no 
authenticated  list,  as  it  wa5  unsigned,  and  all  the  other  cases,  which  are 
those  of  lists  irregularly  served,  go  to  show  that  the  objection  must  be 
taken  before  the  jury  are  sworn. 

Parke,  B. — If  the  prisoner  says  that  he  has  had  no  list  at  all,  at  what 
time  do  you  say  the  crown  must  prove  the  delivery  of  the  list  ? 

Campbell^  A.  G. — The  crown  might  be  called  on  to  prove  it  when  the 
prisoner  was  tried. 

TiXDAL,  C.  J. — The  book  of  1709(a)  says,  that  the  witness  is  to 
be  called  to  prove  the  service,  under  the  statute  of  Will.  3,  before  the 
trial  begins. 

Alderson,  B. — If  the  prisoner  by  pleading  admits  a  service  of  a 
cotemporaneous  list,  how  do  you  show  that  your  list  is  the  same  as  that 
which  he  must  be  taken  to  have  admitted  by  his  plea  ? 

Campbell^  A.  G. — I  put  it  that  pleading  admits  the  delivery  of  a 
regular  list,  and  the  crown  must  identify  their  list  as  the  one  served. 
We  show  the  list  that  we  served,  and  the  plea  admits  that  it  was  well 
served. 

Sir  F,  Pollock^  in  reply. — With  respect  to  the  construction  of  statutes, 
I  submit  that  your  lordships  must  look  at  what  the  statute  has  said ;  and 
I  have  cited  cases  to  show  what  have  in  modern  times,  been  the  views 
of  the  judges  in  construing  acts  of  Parliament,  and  there  has  evidently 

(d)  Referred  to  ante,  p.  188. 
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been  a  feeling  on  the  bench  that  too  loose  a  construction  should  not 
creep  in ;  and  I  put  it  that  even  on  the  statute  6  Geo.  4,  c.  50,  s.  21, 
the  delivery  of  the  copy  of  the  indictment  and  the  lists  of  jurors  and 
witnesses  must  be  simul  et  semel,  in  all  cases  of  treason  where  the  trial 
is  not  in  the  Court  of  Queen's  Bench,  although  where  the  trial  is  in  that 
court,  it  is  otherwise  under  the  provisions  of  that  statute.  Mr.  Petyt, 
in  his  Jus  Parliamentarium,  p.  66,(a)  gives^ome  rules  of  construction  which 
are  laid  down  by  Lord  Ellesmere,  who  says  that  words  are  taken  and 
construed  sometimes  by  extension,  sometimes  by  restriction,  sometimes  a 
disjunctive  for  a  copulative,  and  the  like ;  upon  which  it  is  observed,  how 
easy  it  is  to  baffle  and  elude  any  law,  and  wrest  it  from  its  genuine  and 
native  sense. 

Lord  Abinger,  C.  B. — I  do  not  know  whether  you  cite  Lord  Elles- 
mere as  a  reflection  upon  the  judges  who  construed  the  statutes,  or  on 
the  legislators  who  made  them.  It  is  a  very  common  error  to  blame 
judges  for  their  construing  of  statutes,  but  some  of  the  blame  belongs 
to  the  framers  of  them.  You  say  that  we  now  construe  them  more 
literally  than  judges  did  formerly,  and  perhaps  that  is  so ;  but  still 
some  of  them,  if  construed  literally,  would  lead  to  much  absurdity. 

Sir  F,  Pollock. — I  only  say  that  judges  do  not  now  take  those  liber- 
ties with  acts  of  Parliament  which  they  did  more  than  a  hundred  years 
ago. 

Lord  Abinger,  C.  B. — One  reason  for  that  is,  that  more  than  a 
hundred  years  ago  acts  of  Parliament  were  very  short,  and  were  to  be 
applied  to  a  variety  of  cases ;  but  now  they  are  very  long,  and  some  of 
them  are  framed  with  all  the  beauties  of  style  to  be  gathered  from  the 
office  of  the  special  pleader,  and  the  office  of  the  conveyancer  also. 

Sir  F.  Pollock, — The  prisoner's  being  willing  to  plead  has  nothing  to 
do  with  the  list  of  the  jury  or  the  list  of  witnesses.  In  the  book  of 
1709  there  is  a  direction  to  have  the  prisoner  asked,  if  he  has  had  the 
copy  of  the  indictment.  Here  the  officers  of  the  crown  made  a  mistake, 
and  lie  by  in  hopes  that  the  prisoner  may  let  it  slip  and  pass  over.  If 
it  was  meant  to  insist  that  the  objection  should  have  been  taken  earlier, 
the  prosecutors  should,  in  the  form  given  in  the  book  of  1709,  have 
asked  the  prisoner  if  he  had  got  the  copies  of  the  indictment  and  the 
lists. 

Lord  Abinger,  C.  B. — The  old  form  was  for  the  court  to  do  it. 

Campbellj  A.  G. — It  has  not  been  done  for  half  a  century. 

Alderson,  B. — There  is  a  direction  in  the  book  of  1709  for  asking 
the  prisoner  as  to  his  name. 

Sir  F.  Pollock, — That  is  probably  altered  by  the  stat.  7  &  8  Geo.  4, 
c.  28,  s.  1.     On  the  whole  case  I  have  to  contend,  that  when  an  act  of 

(a)  The  passage  is  as  follows : — "  The  Lord  Chancellor  EUesmere's  rule,  laid  down  for 
construction  of  words  in  that  grand  case  of  the  post  nati  of  Scotland  in  King  James  the 
First's  time,  is  this :  *  Words  are  to  be  taken  and  construed,*  saith  he — *  1.  Sometimes  hy 
extension ;  2.  Sometimes  by  restriction ;  8.  Sometimes  by  implication ;  4.  Sometimes  a 
disjunctive  for  a  copulative ;  5.  A  copulative  for  a  disjunctive ;  6.  The  present  tense  for 
the  future ;  7.  The  future  for  the  present ;  8.  Sometimes  by  equity  out  of  the  reach  of 
the  words  ;  9.  Sometimes  words  taken  in  a  contrary  sense ;  10.  Sometimes  figuratively, 
as  continent  pro  eontentd;  11.  And  many  other  like.'  And  of  all  these,  he  says,  examples 
be  infinite  as  well  in  the  civil  law  as  common  law.  Now  any  one  that  reads  this  will 
easily  judge  what  the  scope  and  consequence  of  the  chancellor's  rule  may  be,  and  he  may 
as  easily  discern  how  far  it  is  capable  of  improving,  to  baflSe  and  elude  any  law  whatso- 
ever! and  wrest  it  from  its  genuine  and  native  sense  to  what  you  please." 
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Parliament  says  the  same  time,  it  means  the  same  time,  and  that  the 
proper  time  for  objecting  to  the  list  of  witnesses  is  when  a  witness  is 
called,  and  that  if  some  irregularities  cannot  be  cured — none  can. 


The  case  having  been  considered  by  the  judges,  a  majority  of  their 
lordships,  in  the  proportion  of  nine  to  six,  were  of  opinion  that  the  de- 
livery of  the  list  of  witnesses  was  not  a  good  delivery  in  point  of  law ; 
but  a  majority  of  their  lordships,  in  the  proportion  of.  nine  to  six,  were 
of  opinion  that  the  objection  to  the  delivery  of  the  list  of  witnesses  was 
not  taken  in  due  time,  and  the  judges  agreed,  that  if  the  objection  had 
been  made  in  due  time  the  effect  of  it  would  have  been  a  postponement 
of  the  trial,  in  order  to  give  time  for  a  proper  delivery  of  the  list,  and 
their  lordships  held  the  conviction  right. (a) 

(a)  We  belieTe  that  Lord  Denman,  C.  J.,  Timdal,  C.  J.,  Lord  Abingeb,  C.  B.,  Bosan- 
Qui(T,  J.,  Gdbxby,  B.,  and  Maule,  J.,  were  of  opinion  that  the  objection  to  the  delivery 
of  the  list  of  witnesses  was  wholly  unfounded ;  and  that  Alderson,  B.,  Coltman,  J.,  and 
RoLfE,  B.,  were  of  opinion  that  the  delivery  of  the  list  of  witnesses  was  not  a  good  deli« 
yery  in  point  of  law,  but  that  the  objection  was  made  too  late:  Littledale,  J.,  Pabke, 
B.,  Patteson,  J., Williams,  J.,  Colkridqe,  J.,  and  f)RSKi>'E,  J.,  being  of  opinion  that 
the  delivery  of  the  list  was  not  a  good  delivery,  and  that  the  objection  wad  taken  at  the 
proper  time.     Mr.  Frost's  sentence  was  commuted  to  transportation  for  life. 


PROMOTIONS. 

In  Michaelmas  Term,  1839,  the  Hon.  Mr.  Baron  Maule  was  appointed 
one  of  the  judges  of  the  Court  of  Common  Pleas,  vice  the  Right  Hon. 
Sir  John  Vaughan^  Knight,  deceased. 

In  the  same  Term,  Sir  11,  M,  liolfe^  Knight,  her  majesty's  solicitor- 
general,  was  appointed  one  of  the  barons  of  the  exchequer,  vice  the 
Hon.  Mr.  Baron  Maule. 

In  the  Vacation  after  Michaelmas  Term,  1839,  Thos,  Wilde,  Esq., 
one  of  her  majesty's  Serjeants  at  law,  was  appointed  her  majesty's  soli- 
citor-general, vice  Sir  K,  M,  Rolfe,  Knight. 

In  the  Vacation  after  Hilary  Term,  1840,  Ri  B.  Armstrong,  Esq.^ 
(7.  J,  Turner,  Esq.,  David  Dundas,  Esq.,  and  Richard  Bethelly  Esq., 
were  appointed  her  majesty's  counsel  learned  in  the  law* 

In  the  same  Vacation,  J,  Manning,  Esq.,  J.  Halcomb,  Esq.,  TT.  F. 
Channel,  Esq.,  W.  Shee,  Esq.,  and  JD.  C.  Wrangham,  Esq.,  were  called 
to  the  degree  of  serjeant  at  law. 
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COURT  OF  EXCHEQUER. 


Sitlings  at  fVestminster  after  Michaelmas  Term. 
BEFORE  LORD  ABINGER,  C.  B. 


The  ATTORNEY-GENERAL  v.  BOND.— p.  189. 

On  the  trial  of  an  infonnation  by  the  attorney -general  for  penalties,  the  defendant  (who  had 
been  held  to  bail)  had  subpcenaed  the  officer  from  the  Queen's  Remembrancer's  office  to  pro- 
duce the  affidavit  on  which  he  had  been  held  to  bail,  with  a  view  of  being  ^ble  to  give  it  in 
evidence  to  cross-examine  the  person  who  had  made  the  affidavit,  if  he  should  be  called  as  a 
witness  on  the  trial.  The  person  who  made  the  affidavit  was  called  as  a  witness  on  the  trial, 
and,  for  the  purpose  of  cross-examining  him,  the  defendant's  counsel  wished  to  put  in  the  affi- 
davit:— Held,  that  the  officer  was  bound  to  produce  it,  and  that  the  defendant  had  a  right  to 
make  use  of  it  in  this  way  ;  but  that  if  the  affidavit  was  made  by  another  deponent  besides  the 
witnesii,  and  related  to  other  persons  besides  the  defendant,  the  latter  would  be  only  entitled  to 
use  so  much  of  the  affidavit  as  was  sworn  by  the  witness,  and  as  related  to  the  defendant 
himself. 

Information  by  the  attorney-general  against  the  defendant  for  penal- 
ties under  the  statute  3  &.  4  Will.  4,  c.  53,  s.  44.  The  information  stated, 
that  certain  merchants,  to  the  attorney-general  unknown,  had  imported 
certain  goods,  to  wit,  two  hundred  and  thirty  gallons  of  foreign  brandy, 
of  the  value  of  310/.  10.y.,  which  goods  were  liable  to  the  payment  of 
duties  of  customs,  and  were  deposited  by  a  certain  officer  of  customs, 
to  wit,  one  J.  D.,  for  security  of  such  duties  in  certain  places  of  security 
in  the  United  Kingdom ;  that  is  to  say,  in  the  queen's  warehouse ;  and 
that  the  goods  were,  without  payment  of  the  duties,  removed  by  per- 
sons unknown  from  the  said  place  of  security ;  and  that  the  defendant 
did  assist  hi  the  removal,  whereby  he  had  forfeited  treble  the  value  of 
the  goods,  which  the  commissioners  of  her  majesty ^s  customs  had  elected 
to  be  sued  for  in  this  behalf.  There  were  also  six  other  counts  for 
knowingly  concealing  the  goods,  and  for  assisting  in  unshipping  thern, 
&c.    Plea — Not  guilty. 

On  the  part  of  the  crown,  a  witness  named  Collins  was  called ;  and, 
with  a  view  to  cross-examine  him,  it  was  proposed  by  Humfrey,  for 
the  defendant,  to  put  into  witness's  hand  the  allidavit  made  by  the  wit- 
ness, and  deposited  in  the  office  of  the  queen's  remembrancer,  upon 
which  the  writ  of  capias  had  issued,  to  hold  the  defendant  to  bail  in 
this  case,  and  which  the  proper  oiiicer  was  subpoenaed  to  produce. 

Jervis  and  Kaycy  for  the  crown,  objected  to  the  production  of  the 
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affidavit,  on  the  ground  that  the  production  of  such  affidavits  would  lead 
to  great  inconvenience.  They  also  stated,  that  there  was  no  instance 
of  such  an  a$davit  ever  having  been  used  in  this  way  on  any  former 
occasion. 

Lord  Abinoer,  C.  B. — I  am  clearly  of  opinion,  that  the  defendant  is 
entitled  to  use  it  in  the  manner  proposed  by  his  counsel. 

Jervis, — The  affidavit  is  the  joint  affidavit  of  the  witness  Collins  and 
another,  and  it  relates  to  other  persons  besides  the  defendant. 

Lord  Abinqer,  C.  B. — The  defendant  will  be  only  entitled  to  use  so 
much  of  the  affidavit  as  is  sworn  by  the  witness  Collins,  and  which 
relates  to  the  defendant  himself.  Any  thing  which  relates  to  other  per- 
sons, or  which  is  sworn  by  any  other  deponent,  cannot  be  made  use  of 
by  the  present  defendant  on  this  trial.     Let  me  see  the  affidavit. 

The  affidavit  was  handed  to  his  lordship,  who  observed,  that  he  did 
not  see  any  thing  in  it  which  would  be  of  any  use  to  the  defendant. 

The  affidavit  was  given  back  to  the  officer. 
The  jury  could  not  agree,  and  were  discharged  by  the  consent  of 
the  counsel  for  the  crown. 

Jervis  and  Kaye,  for  the  crown. 

Humfrey  and  MelloTj  for  the  defendant. 


HOLT  V.  MIERS.— p.  19L 

A  notice  to  prodaoe  t  letter  from  the  defendant  to  the  plaintiff  was  served  on  the  plaintiff's 
attorney  at  a  quarter  before  nine  on  the  night  before  the  trial.  It  was  a  letter  on  the  subject 
of  the  promtssorj  note  on  which  the  action  was  brought,  and  was  an  answer  to  a  letter  from 
the  plaintiff  to  the  defendant  on  the  same  subject : — Heldf  that  the  notice  to  produce  was 
served  too  late.  ^ 

In  a  former  action  between  the  same  parties,  in  which  the  plaintiff  sued  in  person,  certain  state- 
menu  were  made  in  the  defendant's  plea  which  were  not  denied  by  the  replication,  which  only 
dented  other  parts  of  the  plea ;  there  had  been  a  trial,  but  no  judgment : — Held^  that  neither 
the  issue  delivered  by  the  plaintiff  himself,  nor  the  nisi  prius  record  in  the  former  action,  was 
admissible  in  evidence,  as  proof  of  an  admission  of  the  facts  stated  in  the  plea  in  the  former 
action,  and  not  denied  by  the  replication. 

Id  an  action  on  a  promissory  note  the  defendant  pleaded,  that  the  note  was  given  under  a  parol 
agreement  that  the  defendant  should  renew  it  when  due,  by  paying  discount  and  giving  another 
note,  and  that  he  oflered  to  do  so ;  the  plaintiff  took  issue  on  this  plea: — the  judge  at  the  trial 
would  not  prevent  the  defendant  from  going  into  evidence  in  lupport  of  this  plea,  although  it 
was  suggested  that  the  plea  was  bad,  as  setting  up  a  parol  agreement  to  Vary  a  written  instru- 
ment, liecause  the  plaintiff  had  taken  iiwue  on  the  plea. 

Where  a  defendant  pleaded  that  a  promissory  note,  on  which  the  plaintiff  sued  as  payee,  was 
given  t<>  the  plaintiff  as  trustee  for  W.,  and  that  W.  had  made  a  bargain  for  its  renewal  on 
ceruin  terms  stated  in  the  plea,  and  the  plaintiff  took  issue  on  this  plea : — Held^  that  evidence 
of  the  actual  bargain  made  by  an  agent  of  the  defendant  with  W.  might  be  given  in  evidence, 
but  that  evidence  of  any  thing  that  W.  said  at  any  other  time  was  not  receivable. 

Assumpsit  by  the  plaintiff  as  payee  against  the  defendant  as  maker, 
of  a  promissory  note  for  dBSO,  dated  on  the  2Sth  of  September,  1838,  and 
payable  one  month  after  date  to  the  plaintiff  or  his  order,  for  value  , 
received.  Second  count,  upon  an  account  stated.  Pleas — 1st,  to  the 
62cond  coimt,  non  assumpsit ;  2d,  that  a  person  named  Whitmarsh  had 
agreed  to  lend  the  plaintiff  a  sum  of  i3200,  as  a  continuing  loan,  at  the 
rate  of  £60  per  cent,  discount,  on  notes  renewable  every  month,  and 
that  this  was  one  of  the  notes,  given  in  pursuance  of  that  agreement  to 
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the  plaintiff  ais  attorney  and  trustee  for  Whitmarsh  \{a)  3d  plea,  that  on 
the  28th  of  April,  1838,  it  was  agreed  between  the  defendant  anc  Whit- 
marsh, that  Whitmarsh  should  lend  the  defendant  £200,  or  such  part 
thereof  as  the  defendant  should  require,  and  that  it  should  be  a  continu- 
ing loan  for  a  long  space  of  time,  to  wit,  for  more  than  twelve  months, 
and  so  long  as  the  defendant  should  pay  interest  as  hereafter  mentioned ; 
and  that  it  wa^  further  agreed,  that  the  dipfendant  should  pay  Whitmarsh 
one  shilling  in  the  pound  per  month  for  such  sums  as  Whitmarsh  should 
lend  the  defendant,  and  that  at  the  time  any  part  of  the  ^£200  was 
advanced,  the  defendant  should  make  and  deliver  his  promissory  note 
to  Whitmarsh,  which  notes  were  to  be  renewable  every  month,  on  pay- 
ment by  the  defendant  to  Whitmarsh  of  one.  shilling  in  the  pound  as 
discount  on  each  renewal.  The  plea  then  went  on  to  state  an  advance 
of  j830  in  April,  1838,  and  renewals  and  payments  of  discount  according 
to  the  agreement,  till  the  making  of  the  present  note,  which  was  stated 
on  the  plea  to  have  been  given  to  the  plaintiff  as  the  attorney  and 
trustee  of  W^hitmarsh ;  and  in  this  plea  it  was  further  averred,  that 
when  the  note  became  due  the  defendant  was  ready  and  willhig  to 
renew  it,  and  also  to  pay  the  discount  according  to  the  agreement,  but 
that  Whitmarsh  did  not  nor  would,  nor  did  nor  would  the  plaintiff  renew 
it,  (concluding  with  a  verification.) 

Replication  to  the  2d  and  3d. pleas:  that  the  defendant  of  his  own 
wrong,  and  without  the  causes  or  cause  by  him  in  those  pleas  or  either 
of  them  alleged,  broke  his  promise  on  the  1st  count  alleged. 

It  was  opened  by  Carrington,  for  the  defendant,  that  Mr.  Whitmarsh 
had  agreed  to  advance  money  to  the  defendant  to  the  extent  of  iS200,at 
the  rate  of  £Q0  per  cent.,  and  this  was  to  be  secured  by  promissory  notes 
payable  at  one  month,  but  which  notes  were  to  be  renewed  from  month 
to  month,  on  the  defendant  na>dng  one  shilling  in  the  pound  as  interest 
for  each  month,  on  the  moumly  renewal  of  each  note ;  and  that  in  pur- 
suance of  this  bargain  money  was  advanced  by  Whitmarsh  to  the 
defendant  in  April,  1838,  the  promissory  notes  being  given  and  regularly 
renewed  down  to  the  time  of  the  giving  of  the  note  which  was  the  sub- 
ject of  the  present  action,  which  was  given  to  the  plaintiff  and  in  his 
name  as  a  trustee  for  WhitniJlrsh,  but  which  when  due  had  not  been 
renewed,  as  the  plaintiff  had  brought  the  present  action  on  the  1st  of 
November,  and  before  tke  defendant  had  had  an  opportunity  of  getting' 
it  renewed,  {b) 

Erle^  for  the  plaintiff. — Supposing  all  that  has  been  stated  in  the 
opening  to  be  proved,  it  would  be  no  defence  to  the  present  action.  By 
the  note,  which  is  a  written  instrument,  the  defendant  is  to  pay  the 
plaintiff  £30  at  the  end  of  a  month,  and  this  written  contract  is  sought 
to  be  varied  by  a  parol  bargain,  which  cannot  be  allowed.  This  point 
was  decided  in  the  case  of  Hoare  v.  Graham,  3  Camp.  57.  (r) 

Carrington, — If  the  facts  which  are  stated  in  the  3d  plea  ao  not 
amount  to  a  defence,  the  plaintiff  should  have  demurred. 

(fl)  A  precisely  similar  plea  was  held  to  be  bad  in  the  case  of  Hoft  v,  Miers,  5  M.  &  W.  168, 
and  judgment  was  given  for  the  plaintiiF,  non  obstante  veredicto,  after  a  verdict  had  l)een  found 
for  the  defendant  upon  it. 

(h)  The  second  plea  was  abandoned,  in  consequence  of  the  decision  of  the  case  of  HoU  ▼. 
M^en,  5  Mee.  &  W.  168. 

(c)  In  th»t  caite  it  was  held,  that  in  an  action  on  a  bill  of  exchange  or  promissory  note,  the 
defendant  cantmt  give  in  evidence  a  parol  agreement,  entered  into  when  it  was  drawn,  ibat  it 
■hould  be  renewed,  and  payment  should  not  be  demanded- when  it  became  due. 
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Lord  Abinger,  C.  B.-r— I  must  try  the  case  on  the  3d  plea.  The 
plaintiif  has  taken  issue  upon  it,  and  it  comes  before  me  as  a  specific 
issue  of  fact,  whether  that  which  is  stated  in  that  plea  is,  in  point  of  fact, 
true  or  not. 

To  prove  the  bargain  for  the  loan  of  money,  Mr.  Eicke  was  called. 
He  stated  that,  being  a  friend  of  the  defendant  and  of  Mr.  Whitmarsh 
he,  by  the  desire  of  the  defendiint,  went  to  Mr.  Whitmarsh  to  ask  if  he 
would  advance  money.  . 

Erie, — I  submit  that  we  must  not  hear  what  Mr.  Whitmarsh  said. 
That  is  no  evidence  against  the  plaintiff. 

Carrington, — The  first  allegation  in  the  plea  is,  that  the  defendant 
made  a  bargain  with  Mr.  Whitmarsh,  which  is  denied  by  the  replication 
and  I  am  now  going  to  prove  it. 

Lord  Abinger,  C.  B.,  (to  the  witness.) — Did  you  make  the  bargain 
or  did  the  defendant  make  it  himself? 

The  witness. — I  made  the  bargain. 

Lord  Abinger,  C.  B. — The  actual  making  of  the  bargain  with  Whit- 
marsh is  evidence,  but  not  any  thing  that  Whitmarsh  said  afterwards. 

The  witness  stated,  that  Mr.  Whitmarsh  agreed  to  advance  to  the 
extent  of  de200,  for  either  twelve  or  eighteen  months,  on  bills  at  a  month, 
renewable  on  payment  of  a  sliilling  in  the  pound  per  month. 

Carrington. — Does  your  lordship  think  that  1  cannot  ask  what  Mr. 
Whitmarsh  said  afterwards  on  this  subject } 

Lord  Abinger,  C.  B. — I  think  it  is  not  evidence  against  the  plaintiff. 

The  question  was  not  put. 

To  show  that  the  plaintiff  was  a  trustee  for  Mr.  Whitmarsh,  a  paper 
in  his  handwriting,  in  which  interest  at  the  rate  of  £60  per  cent,  on  two 
other  notes,  payable  at  a  month,  and  stated  to  be  drawn  in  the  plaintiff's 
favour,  one  for  £30,  dated  the  26th  of  Ausrust,  and  the  other  for  £20, 
dated  the  4th  of  September,  was  put  in.  'fhis  paper  also  contained  an 
item  of  "  charges  1/.  U.*'  It  was  also  proved  that  the  plaintiff  had  said 
to  the  defendant's  son  that  it  was  very  wrong  of  the  defendant  to  say 
that  he  (the  plaintiff)  charged  interest  at  the  rate  of  £60  per  cent.,  for 
that  he  had  never  received  a  shilling  of  it. 

A  letter  from  the  plaintiff  to  the  defendant  was  put  in,  dated  August 
30th,  1838  ;  and  it  was  proposed  by  the  defendant's  counsel  to  give  in 
evidenc3  the  contents  of  the  defendant's  answer  to  it,  dated  September 
St,  1838,  which  was  called  for  under  a  notice  to  produce. 

Erle^  for  the  plaintiff,  objected  that  the  notice  to  produce  it  had  been 
served  too  late. 

It  was  proved  that  the  notice  to  produce  was  left  at  the  office  of  the 
plaintiff's  attorney  at  a  quarter  before  nine  on  the  evening  before  the 
trial.  The  witness  stated  that  he  was  sure  it  was  before  nine  o'clock, 
because,  after  serving  the  notice,  he  had  arrived  at  home  before  the 
clocks  struck  nine ;  and  he  also  stated  that  the  plaintiff's  attorneys  had 
left  their  office,  and  he  was  told  by  the  housekeeper  that  if  he  placed 
tlie  notice  on  the  table  in  the  office,  they  would  be  sure  to  have  it  the 
first  thing  in  the  morning. 

Lord  Abinger,  C.  B. — In  reality  this  is  only  notice  to  the  attorneys 
on  the  morning  of  the  trial. 

Carrington. — I  submit  that  a  letter  from  the  opposite  party  is  a  docu- 
meat  that  must  be  presumed  to  be  in  the  hands  of  the  attorneys,  and 
that,  as  by  the  rules  of  the  court  service  before  nine  o'clock  in  the  even 
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ing  is  good  service,  it  is  their  own  fault  if  they  leave  their  office  before 
that  time. 

Lord  Abinger,  C.  B. — I  think  it  is  too  late.  There  is  no  reason 
why  the  notice  could  not  hdve  been  served  earlier ;  persons  should  not 
be  so  tardy  in  serving  notices. 

With  a  view  of  further  proving  the  bargain  between  Mr.  Whitmarsh 
and  the  defendant,  and  also  to  prove  the  renewal  of  the  different  pro- 
missory^ notes,  it  was  proposed  to  put  in  the  Nisi  Prius  record  and  postea 
in  the  former  action  of  Holl  v.  Miers,  In  that  action  the  defendant 
had,  in  his  plea,  which  was  a  plea  of  usury,  stated  the  bargain  between 
Mr.  Whitmarsh  and  himself,  and  also  the  renewal  of  the  different  bills, 
and  that  the  plaintiff  was  the  attorney  and  trustee  for  Mr.  Whitmarsh, 
as  they  were  stated  in  the  present  plea,  and  the  plaintiff,  in  his  rephca- 
jon,  had  merely  denied  that  he  was  attorney  and  trustee.  The  verdict 
was  for  the  defendant,  but  there  had  been  no  judgment.  It  was  also 
proposed  to  put  in  the  issue  delivered  in  that  case  by  the  present  plain- 
tiff, who  then  sued  in  person. 

Erie, — I  submit  that  neither  of  these  is  evidence.  As  there  is  no 
judgment,  the  Nisi  Prius  record  is  not  evidence,  even  between  the  same 
parties ;  and  the  undenied  statements  of  a  plea  are  not  evidence  against 
the  party,  even  to  prove  another  issue  in  the  same  cause.  Admissions 
in  pleading  are  now  no  more  than  admissions  for  the  purposes  of  that 
particular  cause. 

Carrifigion, — ^These  are  admissions  between  both  the  same  parties ; 
and  as,  in  the  former  case,  the  plaintiff  sued  in  person,  the  issue  is,  I 
submit,  the  same  as  any  other  paper  in  which  he  sets  forth  several  state- 
ments of  the  opposite  party,  and  denies  only  one  of  them. 

Lord  Abinoer,  C.  B. — If  there  had  been  a  judgment  between  the 
same  parties  touching  the  same  matter,  I  am  not  prepared  to  say  that  I 
should  have  rejected  the  evidence.  Here  it  appears  that  the  only  ques- 
tion in  the  former  cause  was,  whether  the  plaintiff  was  a  trustee,  and  on 
that  point  it  is  conceded  that  this  record  is  not  receivable,  because  there 
is  no  judgment.     I  think  I  ought  to  reject  the  evidence. 

The  evidence  was  rejected. 

Er/e, — There  is  no  evidence  of  the  original  bargain  as  stated  in  the 
plea,  nor  of  the  renewal  of  the  notes.  Neitlier  is  there  any  evidence  of 
a  refusal  by  Mr.  Whitmarsh  to  renew. 

Lord  Abinger,  C.  B.,  was  of  opinion  that  the  3d  plea  was  not  proved, 
and  directed  a  verdict  for  the  plaintiff. 

Verdict  for  the  plaintiff. 

Erie  and  JVordsworlhj  for  the  plaintiff. 

Carrington^  for  the  defendant. 


In  the  ensuing  term  Carrington  appUed  for  a  new  trial,  but  the  court 
refused  a  rule. 


CRONK  V.  FRITH.— p.  197. 

If,  since  the  execution  of  a  deed,  the  eubucribing  witness  to  it  has  become  blind,  t  partj  suin^ 
on  the  deed  must,  if  non  est  factum  be  pleaded,  call  the  subscribing  witness,  and  it  is  not 
enough  to  prove  the  handwriting  of  the  parties  executing  the  deed  and  of  the  subscribing 
witness. 
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Debt  on  a  bond. — Pleas,  1st,  non  est  factum ;  2d,  that  the  defendant 
was  persuaded  to  execute  the  bond  while  he  was  drunk,  and  that  he  did 
so ;  3d,  fraud. 

Replication,  denying  the  second  and  third  pleas. 

It  was  opened  by  Jervis  for  the  plaintiff,  that,  since  the  execution  of 
the  bond,  Mr.  Crundwell,  the  subscribing  witness  to  it,  had  become 
blind,  and  he  therefore  proposed  to  prove  the  execution  of  the  bond  in 
the  same  way  as  if  the  witness  were  dead. 

Evidence  was  given  that  the  signature  to  the  bond  was  of  the  defend- 
ant's handwriting,  and  that  the  signature  to  the  attestation  was  of  the 
handwriting  of  Mr.  Crundwell ;  and  it  was  also  proved  that  since  the 
date  of  the  bond  Mr.  Crundwell  had  become  blind ;  but  the  witness  who 
proved  these  facts  stated,  in  answer  to  a  question  put  by  Humfrey  fot 
the  defendant,  that  Mr.  Crundwell  was  in  court. 

Humfrey  J  for  the  defendant. — I  submit  that  the  bond  cannot  be  read 
without  calling  the  subscribing  witness.  It  is  said  that  he  is  blind ;  but 
one  great  object  in  having  the  subscribing  witness  called  is  to  hear  his 
evidence  as  to  the  circumstances  attendant  on  the  making  of  the  instru- 
ment ;  and  he  may  remember  those  circumstances  though  he  cannot  see, 
and  his  evidence  may  be  of  the  greatest  importance  on  a  plea  like  the 
second. 

Jervis  and  Erskine  Perry ,  for  the  plaintiff,  cited  Wood  v.  Drury^  1  Ld. 
Raym.  734 ;(«)  Pedler  v.  Paisre,  1  M.  &  Rob.  258 ;( A)  Starkie's  Law  of 
Evidence,  vol.  1,  p.  325,  and  Roscoe's  Law  of  Evidence,  5th  ed.  p.  88. 

Lord  Abinger,  C.  B. — I  am  decidedly  of  opinion  that  the  bond  can- 
not be  read  without  calling  the  subscribing  witness.  He  might  from  his 
recollection  of  the  transaction  give  most  important  evidence  respecting  it. 

Jervis  called  the  subscribhig  witness. 

Verdict  for  the  plaintiff. 

Jervis  and  Erskine  Perry ^  for  the  plaintiff. 

Humfrey  J  for  the  defendant. 

(a)  The  report  of  that  case  is  as  follows: — <*  At  the  Sammer  Asnizes  of  Warwick,  1699,  t 
deed  was  produced  to  which  there  were  two  witnesses,  one  of  whom  was  blind.  It  was  ruled 
hy  Hoit,  C.  J.,  that  such  deed  might  be  proved  by  the  other  witness  and  read,  or  might  be 
proved  without  proving  that  this  blind  witness  is  dead,  or  without  having  him  at  the  trial,  prov- 
ing only  his  hand ;  and  so  it  was  done  in  this  case." 

{b)  This  was  an  action  of  debt  on  bond,  with  pleas  of  non  est  factum,  and  a  release  by  a 
l<i«t  deed :  for  the  defendant  it  was  proposed  to  put  in  an  instrument  attested  by  a  witness,  who 
was  proved  to  be  blind,  on  proving  his  handwriting.  The  evidence  was  objected  to  on  the 
ground  that  the  witness  might  recollect  the  facts  of  this  transaction ;  and  in  support  of  its  recep- 
tion the  case  of  Wood  v.  Drury^  and  the  works  of  Mr.  Slarkie  and  Mr.  Roscoe  on  the  Law  of 
Evidence,  were  cited.  Mr.  Justice  Park  said,  ^  There  is  great  weight  in  the  reasons  urged  fur 
mlling  the  witness,  but  under  the  authority  of  the  case  cited  I  shall  receive  the  evidence ;"  and 
bis  lordship  received  the  evidence. 


Sittings  in  London  after  Michaelmas  Term^  1839 
BEFORE  MR.  BARON  ALDERSON. 


BETTS  V.  JONES  and  Others.— p.  199. 

A  butcher  sued  three  of  the  directors  of  a  Zoological  Society  for  goods  supplied  for  the  animalf 
For  the  defence  a  witness  was  called  to  prove  that  the  plaintiff  was  a  shareholder  in  the  society 
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The  witness  waahimwlf  a  shareholder,  and  had  been,  released  by  ope  of  .the  defendants:— 
Held,  that  the  witness  was  not  competent  without  being  released  by  all  the  three  defendants, 
but  that  he  would  be  so,  if  released  by  all  three  defendants,  without  being  released  by  the  other 
shareholders. 

Debt  for  goods  sold.     Plea,  nunquam  indebitatus. 

It  appeared  that  the  defendants  Were  three  of  the  directors  of  the  Kent 
Zoological  and  Botanical  Institution ;  and  the  present  action  was  brought 
by  the  plaintiff,  who  was  a  butcher  at  Gravesend,  to  recover  the  price 
of  meat  supplied  by  him  for  the  animals  in  the  society's  gardens  at 
Rosherville. 

The  defence  ^as,  that  the  plaintiff  was  a  shareholder  in  the  msrtitution, 
and,  to  prove  this,  another  shareholder  was  called. 

It  appeared  that  the  witness  had  been  released  by  one  of  the  defend- 
ants only. 

Crowdevy  for  the  plaintiff,  objected  that  thf  witness  was  not  compe- 
tent, as  either  of  the  two  defendants,  who  had  not  released  him,  might 
gue  him  for  contribution  in  case  the  plaintiff  succeeded  against  tliem  in 
this  action.  He  further  submitted,  that  to  make  the  witness  competent 
he  should  be  released  by  all  the  other  shareholders,  as  any  of  them 
might  sue  him  hereafter  for  contribution. 

Adderson,  B. — I  think  that  the  witness  is  not  competent  unless  all 
the  three  defendants  release  him ;  but  if  he  be  released  by  each  of  the 
defendants,  he  would  be  a  competent  witness  without  being  released  by 
all  the  other  shareholders. 

The  witness  was  not  examined. 

The  case  was  compromised. 

Crowder  and  Ogle^  for  the  plaintiff. 

Sir  F.  Pollock  and  E.  J.  James ^  for  the  defendant. 


KERRIDGE  v.  HESSE.— p.  200. 

Where  a  local  committee  is  formed  for  the  purpose  of  forwarding  the  project  of  an  intended  rail* 
'    way,  they  are  the  persons  who  are  liable  to  pay  the  salaries  of  their  secretary,  &c,  unless  it 

be  shown  that  the  secretary,  &c.,  agreed  to  look  to  some  other  fund  for  payment 
And  where  the  defendant  was  not  a  member  of  the  local  committee  at  the  time  the  plaintiff  was 

first  engaged  as  secretary,  but  became  so  while  the  plaintiff  continued  secretary,  it  will  be  for 

the  jury  to  say  whether  the  defendant  did  not  continue  to  employ  the  plaintiJOf  on  the  same 

terms  in  which  he  was  originally  engaged. 

Assumpsit  for  work  and  labour.     Plea,  non  assumpsit. 

It  appeared  that  a  railway  was  proposed  to  be  constructed  from  Not- 
tingham to  London,  to  be  called  the  Midland  Grand  Junction  Railway, 
and  that  the  plaintiff  was,  on  the  3d  of  June,  1838,  appointed  secretary 
to  the  local  conmiittee,  who  were  engaged  in  trying  to  form  a  company, 
the  defendant  becoming  one  of  that  conmiittee  in  October,  1838,  and 
while  the  plaintiff's  services  continued.  The  company  was  never 
formed,  and  the  projected  railway  was  given  up. 

The  defence  was,  that  the  plahitifl'  was  only  to  be  paid  from  the  funds 
of  the  company  when  formed;  but  that  it  had  been  agreed  between  him 
and  the  committee,  that  the  committee  were  not  to  be  personally  lia1;>le. 

With  a  view  of  showing  this.  Hill,  for  the  defendant,  proposed  to  call 
Mr.  W&.Jell,  a  member  of  the  committee. 
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JerviSy  for  the  plaintiff. — I  submit  that  he  is  not  a  competent  witness 
.  Alderson,  B. — As  he  is  a  member  of  their  conmiittee  he  is  not  a 
competent  witness,  unless  you  release  him. 

The  witness  was  not  examined. 

For  the  defendant,  the  minute-book  of  the  committee  was  put  in,  con- 
taining a  resolution  of  the  committee,  dated  on  the  3d  of  June,  1838,  in 
the  plaintiff's  handwriting,  by  which  it  was  resolved  that  the  whole  of 
the  resolutions  of  the  committee  were  to  be  without  personal  liability, 
and  that  all  remunerations  were  to  be  paid  from  deposits  or  instalments. 

Alderson,  B.,  (in  summing  up.) — It  appears  that  a  company  was 
proposed  for  a  railway  from  Nottingham  to  London,  and  that  a  commit- 
tee was  formed  for  the  purpose  of  forwarding  the  project.  The  mem- 
bers of  this  committee  would  be  the  persons  liable  to  pay  the  salaries 
of  those  who  were  employed  like  the  plaintiff,  unless  the  plaintiflF  con- 
tracted only  to  be  paid  from  some  particular  fund,  and  not  to  look  to  the 
committee  for  payment  fbf  his  services.  It  seems  to  be  made  out  that 
the  defendant  was  a  member  of  the  committee  from  October,  1838.  He 
was  not  so  when  the  plaintiff  first  became  secretary;  but  if  he  continued 
to  employ  the  plaintiff  as  secretary,  it  will  be  for  you  to  say,  whether  he 
did  not  continue  to  employ  him  on  the  terms  upon  which  he  was  origi- 
nally appointed.  Still  the  real  question  in  this  cause  is,  whether  the 
plaintiff  agreed  that  he  was  not  to  look  for  payment  from  the  members 
of  the  committee  individually,  but  was  only  to  be  paid  from  the  deposits 
and  instalments,  in  case  the  company  was  formed. 

Verdict  for  the  defendant 

Jervis  and  Crompfouy  for  the  plaintiff. 

Hm  and      ■    ,  for  the  defendant. 


PONTIFEX  and  Others  v.  JOLLY.— p.  202. 

In  m  action  on  a  bill  of  exchange  by  endoraee  againtt  acceptor,  the  defendant  pleaded  pleas 
denying  the  aooeptance  and  the  endoraement,  and  also  two  pleaa  of  payment,  upon  all  which 
iarae  wan  joined.  The  defendant'*  counsel,  at  the  trial,  o^ered  to  admit  the  acceptance  and 
endorsement,  and  wished  to  begin : — Held,  that  this  admission  of  all  the  facts,  the  proof  of 
which  was  on  the  plaintiff,  did  not  entitle  the  defendant  to  begin. 

Assumpsit  on  a  bill  of  exchange,  dated  the  16th  of  February,  1839, 
drawn  by  James  Jolly  on  the  defendant  for  £25,  payable  three  months 
after  date,  and  by  James  Jolly  endorsed  to  the  plaintiff.  Pleas,  1st,  a 
denial  of  the  acceptance;  2d,  a  denial  of  the  endorsement;  3d,  payment 
before  the  bringing  of  the  action;  4th,  that  the  bill  was  given  as  a  secu- 
rity for  the  payment  of  a  sum  of  26/.  5s.,  due  from  James  jolly  to  the^ 
l)laintiffs,  and  that  that  sum  had  been  paid  to  the  plaintiffs  before  the ' 
bringing  of  the  action.     Replication,  to  the  3d  and  4th  pleas,  de  injurid. 

JR.  V.  Richards,  for  the  defendant. — I  will  admit  the  acceptance  and 
the  endorsement,  and  open  my  case  on  the  3d  and  4th  pleas. 

Kdly,  for  the  plaintiffs. — The  defendant  admitting  that  the  plaintiff's 
must  have  a  verdict  on  the  first  two  issues  does  not  deprive  me  of  my 
right  to  begin. 

/?.  V.  Richards, — I  submit  that  this  is  like  the  case  of  an  ejectment 
by  lieir  against  devisee ;  where,  if  the  defendant  admits  the  heir's  primS 
facie  titled  he  is  entitled  to  begm. 
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Alderson,  B. — I  think  Mr.  Richards*  now  admitting  the  acceptance 
and  endorsement  will  not  entitle  him  to  begin.  On  this  record  the  plain- 
tiflf  is  entitled  to  begin. 

Kelly y  for  the  plaintiffs^  opened  his  case. 

Verdict  for  the  plaintifis. 

Kelly  and  Bat/ley  for  the  plaintiffs. 

JR.  V.  Richards  and  •Arnold  for  the  defendant 


In  the  ensiling  term  R.  V,  Richards  applied  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  evidence ;  but  the  court  refused  a 
rule. 


BROWN  V.  NAIRNE.— p.  204. 

Semble,  that  the  broker's  commission  on  the  freight  of  t  ship  is  five  per  cent,  nnleas  theiip  be  a 
special  agreement  or  the  ship  be  chartered  upon  a  tender. 

Assumpsit  for  work  and  labour  as  an  agent  and  broker,  for  money 
paid,  and  on  an  account  stated.  Plea,  as  to  all  but  70/.  lOs.  \d.y  non 
assumpsit ;  and  as  to  that  sum,  payment  of  it  into  court.(a)  Replication, 
joinhig  issue  on  the  plea  of  non  assumpsit,  and  accepting  the  70/.  10^,  Id. 
in  satisfaction  of  so  much  of  the  plaintiff's  demand. 

This  was  an  action  brought  by  the  plaintiff  to  recover  commission  as 
a  broker  for  obtaining  a  charter  for  the  Anna  Robertson,  from  London 
to  South  Australia  and  back,  at  a  sum  of  £2000 ;  the  real  question  in 
the  case,  being,  what  amount  per  cent,  a  broker  is  entitled  to  receive  on 
a  chartered  ship  when  there  is  no  special  agreement. 

On  the  part  of  the  plaintiff  it  was  contended  that  the  rate  of  brokerage 
on  all  ships  was  £5  per  cent,  miless  there  was  a  special  agreement,  or 
unless  the  ship  was  chartered  upon  a.  tender ;  and  fourteen  witnesses 
were  examined  in  support  of  this  amount. 

For  the  defendant  it  was  contended,  that  if  there  was  no  special  agree- 
ment the  brokerage  on  a  general  ship  was  £5  per  cent.,  and  24  per  cent, 
ou  a  chartered  ship,  and  eight  witnesses  were  examined  in  support  of 
this  scale  of  charge,  who  stated  that  the  trouble  with  a  chartered  sliip 
was  much  less  than  with  a  general  ship  ;  but  these  witnesses  had,  several 
of  them,  paid  the  2  J  per  cent,  only  upon  ships  chartered  for  troops,  emi- 
grants, and  convicts. 

Alderson,  B.,  (in  summing  up.) — ^The  question  is,  what  is  the  proper 
renumeration  for  a  broker  for  obtaining  a  charter  for  freight  amounting 
to  £2000?  The  amount  at  2h  per  cent,  has  been  paid  into  court;  but 
it  is  contended  on  the  part  of  the  plaintiff,  that  the  brokerage  should  be 
calculated  at  £5  per  cent.,  which  would  be  £50  more,  and  the  plaintiff 
has  called  several  witnesses  who  speak  to  havmg  been  unifonnly  paid 
at  that  rate  ou  chartered  ships.  For  the  defendant,  witnesses  are  called 
Xo  give  another  view  of  the  case ;  but  you  will  consider  whether  they 
are  ad  idem,  or  whether  they  speak  of  particular  transactions  only.  It 
is  much  to  be  desired  that  there  should  be  a  general  definite  rule,  well 
known  and  well  understood,  which  should  govern  every  case  unless 

(a)  A  sum  of  707.  109.  Xd,  was  paid  into  court,  but  only  £50  of  it  was  applicable  to  the  matter 
really  in  dispute,  the  remaining  20/.  10*.  Xd,  applying  to  disbarsemenUi  made  by  the  plaintiff  foi 
the  defendant,  on  which  no  question  arose. 
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there  was  a  special  agreement  The  rule  contended  for  by  one  party 
would  be  just  as  definite  as  the  rule  contended  for  by  the  other,  and 
either  might  be  varied  to  suit  a  particular  case.  I  do  not  think  that  the 
amount  of  the  trouble  in  each  case  is  to  be  a  criterion,  because,  if  it  were, 
the  payment  would  not  be  by  a  per-centage,  which  is  what  both  parties 
contend  for,  though  they  differ  as  to  its  amount.  If  you  are  satisfied 
that  in  point  of  fact  it  is  the  practice  for  brokers  to  be  paid  £5  per  cent. 
on  such  a  charter  as  this,  you  will  find  for  the  plaintiff  for  £50  more 
than  has  been  paid  into  court.  If  you  think  that  the  practice  is  to  pay 
21  per  cent,  on  all  charters,  you  will  find  for  the  defendant.  If  you 
thmk  that  there  is  no  practice  on  the  subject,  you  will  find  what  is  the 
amount  that  you  think  a  reasonable  remuneration  to  the  broker  in  this 
case  for  his  services;  and  if  that  amount  exceeds  2 J  per  cent.,  you  will 
find  for  the  plaintiff  for  the  excess. 

Verdict  for  the  plaintiff — Damages  £50,{a) 

C.  Cresswell  and  Wollastouy  for  the  plaintiff. 

Thesiger  and  Whateley^  for  the  defendant. 

(a)  Fmixi  the  case  of  Read  ▼.  Rann,  10  6.  &  C.  438,  (21  E.  C.  L.  R.  106,)  it  appBars,  that 
a  ahipbroker,  who  has  procured  a  bargain  for  the  hire  of  a  vesm;!,  is,  by  the  usage  in  the  city  of 
London,  entitled  to  receive  from  the  owner  a  certain  commission  on  the  amount  of  freight,  if  the 
contract  is  perfected,  but  not  otherwise ;  and  it  was  held,  that  where  a  broker  had  negotiated  the 
hire  of  a  Teasel,  and  a  memorandum  for  a  charter  was  signed  by  the  parties,  but  the  bargain 
afterwards  went  off,  and  the  ship  was  not  employed,  the  broker  could  not  maintain  an  action 
:  the  shipowner  to  recover  the  commission,  or  a  compensation  for  his  work  and  labour 


Sittings  at  Westminster  after  Easter  Term^  1840. 
BEFORE  MR.  BARON  ROLFE. 

HARNETT  v.  JOHNSON.— p.  206. 

In  assumpsit  for  wrongfully  dismissing  a  teacher  in  a  school  before  the  expiration  of  the  year  for 
which  he  was  engaged,  the  defendant  pleaded  only  a  special  plea  justifying  the  dismissal,  upon 
which  issue  was  taken : — 

Htlit  that  on  this  issue  the  defendant  was  entitled  to  begin. 

Assumpsit  for  having  discharged  the  plaintiff,  an  assistant  teacher  in 
a  school,  before  the  expiration  of  the  year  for  which  he  had  been  engaged. 
Second  count  upon  an  account  stated.  Pleas,  as  to  all  but  the  first  count, 
non  assumpsit,  and  as  to  the  first  count  a  justification  of  the  discharge. 
Replication,  taking  issue  on  the  special  plea. 

Stammers^  for  the  defendant,  submitted  that  on  these  pleadings  tlie 
defendant  was  entitled  to  begin. 

RoLFE,  B. — Is  there  not  an  issue  joined  on  the  account  stated  ? 

Stammers, — ^There  is ;  but  that  makes  no  difference  unless  the  plain- 
tiff's counsel  will  undertake  to  give  evidence  on  that  count.  That  was 
held  in  the  case  of  Smart  v.  Rayner^  ante,  vol.  6,  p.  721,  (25  E.  C.  L. 
R.  616,)  and  that  case  has  been  acted  on  ever  since. 

Ptattj  for  the  plaintiff. — ^Before  the  case  of  Cooper  v.  Wakley^  ante, 
vol.  3,  p.  474,  (14  E.  C.  L.  R.  395,)  and  indeed  in  that  case,  it  was  held 
that  where  there  was  an  affirmative  justification  without  any  general 
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issue,  the  defendant  had  a  right  to  begin.  That  rule  was  altered  at  a 
conference  of  all  the  judges,  and  in  case  the  amount  of  damages  is  to  be 
proved,  I  submit  that  the  plaintiff  should  begin. 

Stammers. — The  rule  which  was  laid  down  by  the  judges  after  the 
case  of  Cooper  v.  Wukley^  was,  that  in  future,  in  all  cases  of  libel,  slan- 
der, and  personal  injuries,  the  plaintiff  should  begin,  although  the  gene- 
ral issue  was  not  pleaded,  but  only  an  affirmative  justification.  That 
rule,  however,  does  not  apply  to  an  action  upon  a  contract  like  the  pre- 
sent, nor  does  it  make  any  difference  that  the  damages  are  in  some  de- 
gree unliquidated.  That  appears  from  the  case  of  Reeve  v.  Underhilh 
ante,  vol.  6,  p.  773,  (25  E.  C.  L.  R.  644,)  (a)  and  other  authorities.  Be- 
sides, the  defendant  here  will  admit  that  if  the  plaintiff  is  entitled  to  any 
damages,  he  is  entitled  to  the  amount  claimed  in  the  particular.  (A) 

RoLFE,  B. — The  defendant  must  begin. 

The  defendant's  counsel  began. 

Verdict  for  the  plaintift 

Piatt  and  Bayley^  for  the  plaintiff. 

Erie  and  Stammers  for  the  defendant. 

(a)  See  the  case  of  Aaion  ▼.  Perkes,  post,  p.  281. 

{b)  It  seems  that  an  admiMion  of  this  sort  made  at  the  trial,  will  not  alter  the  right  to 

»  the  case  of  Pontifex  ▼.  JoUu,  ante,  p.  79. 


(6)  It  seems  that  an  admiwion  of  this  sort 
See  the  case  of  Pontifex  ▼.  JoUt/,  ante,  p.  79, 


Second  Sitting  at  Westminster  in  Trinity  Term,  1840. 
BEFORE  MR.  BARON  PARKE. 

BINNS  V.  PIGOT.— p.  208. 

An  innkeeper  has  no  lien  on  a  horse  placed  in  his  stable  for  the  amoant  of  its  keep,  unless  it  be 

placed  there  by  a  guest 
If  a  person  is  stopped  with  a  horse  under  suspicious  circumstances,  and  the  horse  be  placed  at  an 

inn  by  the  police,  the  innkeeper  has  no  lien  on  the  horse  for  its  keep ;  and  if  an  auctioneer, 

by  the  direction  of  the  innkeeper,  sell  the  horse  for  its  keep,  he  is  liable  to  be  sued  in  trover 

by  the  owner  of  the  horse. 

Trover  for  a  horse. — Pleas,  1st,  not  guilty;  2d,  that  the  plaintiff 
was  not  possessed  of  the  horse  as  of  his  own  property;  3d,  that 
a  person  named  Furze  was  an  innkeeper  and  livery-stable-keeper,  and 
that  the  horse  was  placed  with  him  at  livery  by  a  person  named  Miller, 
the  apparent  owner  thereof,  upon  the  terms  that  it  was  to  be  sold  if  the 
keep  was  not  paid  for ;  and  that  the  keep  not  being  paid  for  by  Miller, 
the  defendant,  as  an  auctioneer,  sold  the  horse  by  the  direction  of  Furze, 
who  had  no  notice  tHat  the  horse  belonged  to  the  plaintiff.  Replication 
to  the  third  plea,  de  injuril 

It  was  opened  by  Piatt ^  for  the  plaintiff,  that  on  the  lOth  of  ^ June, 
1839,  the  plaintiff,  who  lived  in  London,  had  given  the  horse  uito  the 
charge  of  a  bricklayer  in  his  employ  to  take  to  Elvetham,  in  Hampshire, 
where  the  plaintiff  also  had  a  house ;  but  although  the  bricklayer  had 
started  from  London  at  seven  o'clock  in  the  evening,  he  was  stopped 
with  the  horse  by  the  police  at  Richmond  at  almost  one  o'clock  the  next 
morning,  he  being  taken  into  custody,  and  the  horse  placed  at  Mr 
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Furze's  inn.  In  the  month  of  July  the  horse  was  sold  by  the  defendant 
for  tlie  keep.  He  submitted  that  the  innkeeper  could  have  no  lien  for 
the  keep  of  the  horse,  as  it  was  placed  in  his  hands  against  the  will  of 
the  owner. 

It  was  proved  that  the  horse  was  stopped  by  the  police,  as  before 
stated ;  and  that  on  the  25th  of  July,  1839,  Mr.  Thorn,  a  friend  of  the 
plaintiff,  went  to  the  defendant  and  Mr.  Furze,  and  told  them  that  he 
came  by  the  authority  of  the  plaintiff  to  forbid  the  sale,  and  that  Mr. 
Furze  asked  Mr.  Thorn  if  he  would  pay  for  the  keep  of  the  horse,  which 
he  refused  to  do ;  and  that  Furze  then  directed  the  defendant  to  sell  the 
horse,  which  he  did. 

Parke,  B. — ^The  plaintiff  is  in  this  case  entitled  to  a  verdict,  as  the 
innkeeper  had  no  lien  upon  the  horse.  How  the  horse  got  into  the 
innkeeper's  hands  does  not  very  distinctly  appear.  It  was  probably 
taken  to  him  by  the  police.  It  is  proved  that  the  friend  of  the  plaintiff 
refused  to  pay  for  the  keep  of  the  horse,  but  the  plaintiff  was  not  bound 
in  point  of  law  to  pay  for  the  keep,  as  the  horse  was  not  brought  to  the 
inn  by  a  gue^t ;  and  an  innkeeper  has  no  lien  upon  an  animal  put  into 
his  stable  imless^it  be  brought  by  a  guest. 

Verdict  for  the  plaintiff. 

Piatt  and  G.  T.  White,  for  the  plaintiff. 

Thesiger  and  Montague  Chambers,  for  the  defendant. 


BUCKET  V.  CHURCH.— p.  209. 

The  ackoowledg^ent  in  writing  to  take  a  case  out  of  the  statute  of  limitations  must  either 
amount  to  a  distinct  promise  to  pay,  or  to  a  distinct  acknowledgment  that  the  sum  is  due. 

Semble,  that  there  is  some  doubt  whether  it  is  a  question  for  the  judge  or  for  the  jury  to  deter- 
mine, whether  a  letter  written  by  the  defendant  be  or  be  not  a  sufficient  acknowledgment  for 
this  purpose ;  and  till  that  point  is  settled,  the  learned  judge  will,  to  save  the  parties  expense, 
express  his  own  opinion  with  respect  to  the  document,  and  also  leave  it  to  the  jury. 

Debt  for  money  lent,  for  interest,  and  on  an  account  stated.  Pleas, 
nunquam  indebitatus,  and  the  statute  of  limitations. 

It  was  opened  by  Thesiger,  for  the  plaintiff,  that  the  plaintiff  was  a 
person  of  advanced  age  and  very  penurious  habits,  who  had  for  many 
years  worked  in  market  gardens,  but  had  amassed  a  property,  of  which 
she  had  placed  £650  in  the  funds,  and  had  lent  jei20  to  the  defendant, 
who  had  married  her  niece,  the  defendant  having  also  prevailed  on  her 
to  transfer  her  stock  into  the  joint  names  of  herself,  the  defendant,  and 
his  wife. 

It  was  proved,  that,  in  the  year  1832,  the  plaintiff  had  placed  deiOO 
and  afterwards  £20  more  in  the  hands  of  the  defendant,  who  had  been 
very  kind  to  the  plaintiff  for  some  years,  and  had  sent  her  Sunday  din- 
ners, cakes,  tarts,  &c.,  and  that  when  she  asked  him  for  the  money, 
which  she  repeatedly  did,  he  on  some  occasions  said  she  should  have  it, 
and  on  others  that  she  should  not. 

To  take  the  case  out  of  the  statute  of  limitations,  a  letter,  written  by 
the  plaintiff's  attorney  to  the  defendant,  and  the  defendant's  answer, 
were  relied  on. 

The  letter  of  the  plaintiff's  attorney  was  as  follows : 


132  Bucket  r.  Church.   C.  E.  1840.  [210 

«  23d  November,  1838. 

"  Sir, — A  Mrs.  Susannah  Bucket  has  instructed  me  to  take  proceed- 
ings against  you  to  compel  the  payment  of  £120  she  has  placed  in  your 
hands,  and  a  retransfer  of  £650  3J  per  cent,  stock  she  has  placed  in 
your  name  and  your  wife's  jointly  with  her  own.  As  she  is  a  very  old 
lady,  I  do  not  like  to  take  any  steps  in  the  matter  without  giving  you 
an  opportunity  of  stating  whether  the  charges  she  makes  against  you 
are  correct,  especially  as  she  wishes  me  to  prepare  a  will  in  which  your 
wife  and  yoiu*self  are  to  have  no  interest.  Unless,  however,  I  hear 
from  you  on  the  matter,  I  shall  treat  her  statement  that  you  have  for- 
cibly deprived  her  of  this  money  as  true,  which  I  cannot  believe  to  be 
the  case.  She  says  you  have  not  even  paid  her  the  interest  on  the  J^lOO; 
is  this  tnie  ? 

I  am,  sir,  yours  obediently, 

"  To  Mr.  Levi  Church.  H.  F.  Phillips." 

The  letter  of  the  defendant  in  answer  w^s  as  follows : 

"  Brentford,  25th  November,  1838. 

"  Dr.  Sir, — I  received  your  letter,  and  I  can  assure  you  that  every 
thing  was  done  in  an  upright  and  fair  manner,  and  before  witnesses ;  it 
was  Mrs.  Bucket's  own  proposing  and  particular  wish,  so  that  wlien 
she  died  it  should  be  no  trouble  nor  expense.  The  £650  she  has  been 
receiving  dividend  for.  The  jBIOO  she  has  been  receiving  double  and 
treble  for,  believe  me,  sir,  and  if  you  will  refer  to  Mr.  Peake,  broker, 
he  will  tell  you  the  same ;  the  transferring  was  done  by  Mr.  Peake,  and 
I  have  a  bill  and  receipt  for  the  same ;  and  I  fully  expect  to  be  in  Lon- 
don in  a  few  days  at  Mr.  Branston's,  and  I  will  call  on  you. 

"  I  am,  sir,  your  most  obedient, 

«  H.  Phillips,  Esq.  L.  Chuhch." 

Crowder,  for  the  defendant.  I  submit  that  the  letter  of  the  defend- 
ant does  not  take  the  case  out  of  the  statute  of  limitations.  I  appre- 
hend that  that  is  a  question  for  the  judge  and  not  for  the  jrny.  It  was 
so  considered  in  the  case  of  Morrell  v.  Frith,  3  M.  &  W.  402. 

Parke,  B. — From  the  case  of  Lloyd  v.  Maund,  2  T.  R.  760,  it  would 
appear  to  be  a  question  for  the  jury.  What  I  have  always  done  is,  to 
express  my  own  opinion,  and  also  take  the  opinion  of  the  jury.  If  the 
two  agree,  it  is  well — if  they  differ,  it  will  be  for  the  Court  to  decide. 

Crowder  addressed  the  jury  for  the  defendant,  and  contended  that 
this  was  a  gift  and  not  a  loan,  and  that  the  letter  of  the  defendant  did 
not  take  the  case  out  of  the  statute  of  limitations,  as  the  real  meaning 
of  the  expression,  "  The  £100  she  has  been  receiving  double  and  treble 
for''  was,  that  she  had  received  more  than  an  equivalent  twice  or  thrice 
over,  in  what  the  defendant  and  his  wife  had  done  for  her. 

Parke,  B.,  (in  summing  up.) — ^The  first  question  is,  whether  this 
jeiOO  was  a  loan  or  a  gift.  That  it  was  put  into  the  hands  of  the  de- 
fendant as  one  or  the  other  is  conceded.  Mr.  Phillips,  in  his  letter,  says 
that  it  was  a  loan,  and  the  defendant  does  not,  by  his  answer,  deny 
that  it  was  so.  We  now  come  to  the  statute  of  limitations — and,  to 
take  the  case  out  of  the  operation  of  the  statute,  the  party  must  either 
make  a  distinct  promise  to  pay  or  else  make  a  distinct  acknowledgmen' 
that  the  sum  is  due ;  and  I  think,  on  the  true  construction  of  the  de- 
fendant's letter,  he  admits  the  loan,  and  says,  that  so  far  from  not  having 
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paid  the  interest,  he  asserts  that  he  has  paid  double  and  treble  interest 
As  there  is  some  little  difficulty  whether  it  is  a  qiftstion  for  the  judge  or 
a  question  for  the  jury,  I  shall  leave  it  to  you  to  say  whether  the  defend- 
ant, by  his  letter,  meant  to  say  that  the  plaintiff  had  received  double 
and  treble  the  cfilOO,  or  had  received  double  and  treble  the  interest  only. 
The  expression  is  not  that  she  has  "  received  double  and  treble,"  but 
has  "  received  double  and  treble  for^  The  Sunday  dinners  and  caRes 
would  very  likely  double  and  treble  the  interest,  but  would  not  double 
and  treble  the  capital.  I  think  there  is  no  evidence  to  take  the  case  out 
of  the  statute  of  limitations  beyond  £100.  You  will  say  also  whether 
you  will  allow  the  defendant  to  deduct  the  interest  up  to  the  date  of 
his  letter,  as  he,  in  effect,  asserts  that  it  has  been  satisfied  up  to  that 
time.  Still  you  may,  if  you  think  proper,  disbelieve  one  part  of  his 
statement  and  believe  another,  or  it  may  be  that  he  may  only  mean 
that,  having  had  the  various  articles  that  have  been  mentioned,  the 
plaintiff  ought  not  to  charge  interest. 

Verdict  for  the  plaintiff — ^the  foreman  of  the  jury  saying,  "  We  find 
for  the  plaintiff  for  jBIOO,  and  interest  since  the  date  of  the  de- 
fendant's letter.'* 

Thesiger  and  Montagu  Chambers^  for  the  plaintiff. 

Crowder  and  Fishj  for  the  defendant. 


OXFORD  SUMMER  CIRCUIT,  1839. 


BEFORE  MR.  BARON  ALDERSON  AND  MR.  JUSTICE  WILLIAMS. 

WORCESTER  ASSIZES. 

{Crown  Side,) 

BEFORE  MR.  BARON  ALDERSON. 

REGINA  V.  THOMAS  MARTIN.— p.  213.  (a) 

Attempting  to  carn&lly  know  and  abuM  a  girl  between  the  agee  of  ten  and  twelve,  ie  not  an 

amalt,  if  the  girl  consents  to  all  that  is  done,  but  is  a  misdemeanor. 
The  person  making  such  an  attempt  with  the  consent  of  the  girl,  is  not  indictable  for  an  assault, 

hot  is  indictable  for  the  misdemeanor  of  attempting  to  commit  the  misdemeanor  of  caroallj 

knowing  and  abusing  her. 

Misdemeanor.  The  1st  count  of  the  indictment  charged  the  prisoner 
with  having  carnally  known  and  abused  Esther  Ricketts,  a  girl  above 
ten  and  under  twelve  years  of  age. 

(a)  This  case  and  that  of  Rejc  ▼.  YurkhiU  were  omitted  in  their  proper  order  of  date,  as  the 
iecisioDs  in  both  were  postponed. 

M 
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The  2d  count  was  for  an  assault  on  Esther  Ricketts,  with  intent  car- 
nally to  know  and  abuse  her. 

3d  count  for  a  common  assault. 

It  was  proved  by  the  prosecutrix,  who  was  between  ten  and  eleven 
years  old,  that  the  prisoner  had  laid  her  down  in  a  field,  and  had  applied 
his, private  parts  to  hers,  and  hurt  her  much.  Emission  was  proved, 
but  there  was  no  proof  of  penetration.  From  the  cross-examination 
of  the  prosecutrix,  it  appeared  that  the  prisoner  had  been  with  her  in 
this  way  by  her  own  consent,  five  times  before,  and  that  little  boys  had 
likewise  done  something  of  this  kind,  also  by  her  own  consent. 

Alderson,  B. — The  first  count  is  not  proved. 

Godson^  for  the  prisoner. — I  submit  that  if  the  fact  occurred  by  the 
consent  of  the  prosecutrix,  there  can  be  no  conviction  either  on  the  2d 
or  the  3d  count. 

Alderson,  B. — Tlie  difficulty  as  to  that  is,  whether  she  can  properly 
be  said  to  consent  to  that  which  is  a  misdemeanor  by  statute. 

Godson  cited  the  cases  of  Kegina  v.  Banks,  ante,  vol.  8,  p.  574, 
(34  E.  C.  L.  R.  531 ;)  and  Regina  v.  Meredith,  ante,  vol.  8,  p.  589, 
(34  E.  C.  L.  R.  539.) 

Alderson,  B. — I  will  take  the  opinion  of  the  jury  as  to  whether  that 
which  was  done  was,  in  fact,  by  the  consent  of  the  prosecutrix,  and  if 
they  find  that  it  was  so,  I  will  reserve  the  case  for  the  consideration  of 
the  fifteen  judges.  If  the  indictment  had  charged  the  prisoner  with 
having  attempted  to  commit  the  statutable  misdemeanor,  I  am  of  opinion 
that  the  prisoner  would  have  been  liable  to  conviction ;  but  as  it  is  here 
charged  as  an  assault,  there  may  be  some  doubt  upon  it. 

The  jury  found  that  the  prosecutrix  consented  to  all  that  the  pri- 
soner did. 

Alderson,  B. — I  shall  direct  a  verdict  of  guilty  to  be  entered  on  the 
2d  and  3d  counts,  on  the  ground  that  the  prosecutrix  was  by  law  inca- 
pable of  consenting  to  that  which  an  act  of  Parliament  has  made  a 
misdemeanor,  and  I  shall  reserve  the  point. 

Verdict  accordingly. 

Beadon,  for  the  prosecution. 

Godson,  for  the  prisoner. 


In  Hilary  Term,  1840,  the  case  was  considered  by  the  judges;  and  at 
the  Spring  Assizes  of  1840,  Patteson,  J.,  delivered  the  judgment  of  the 
fifteen  judges: — ^'^ Thomas  Martin, at  the  last  assizes  for  this  county  you 
were  found  guilty  of  an  assault  upon  a  child  between  ten  and  twelve 
years  old.  The  learned  baron  before  whom  you  were  tried  did  not 
pass  any  sentence  on  you,  but  reserved  the  point  for  the  consideration 
of  the  judges,  whether  it  was  proper  that  you  should  have  been  con- 
victed of  an  assault.  The  case  has  since  been  considered  by  the  judges, 
and  inasmuch  as  it  appeared  that  the  child  consented,  the  judges  are  of 
opinion  that  the  charge  was  not  properly  laid,  and  that  as  the  child 
consented  it  was  not  an  assault.  The  judges  have  directed  that  no 
judgment  is  to  be  pronounced  against  you  upon  the  indictment  upon 
which  you  have  already  been  tried.  You  are  still  liable  to  be  indicted 
for  the  attempt  to  commit  a  misdemeanor,  and  will  be  so  indicted  at 
these  assizes,  although  your  oflfence  is  not  an  assault." 
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BEFORE  MR.  JUSTICE  PATTESON, 


REGINA  V.  MARTIN.— p.  215. 

An  indictment  in  the  first  count  charged  the  defendant  with  having  assaulted  **  E.  R.,  an  infant 
above  the  age  of  ten  years  and  under  the  a(;e  of  twelve  years/'  with  intent  to  carnally  know 
and  abuse  her,  and  in  the  second  count  charged  that  the  defendant  "  unlawfully  did  put  and 
place  the  private  parts  of  him  the  said  T.  M.,  against  the  private  parts  of  her  the  said  E.  R., 
and  did  thereby  then  and  there  unlawfully  attempt  and  endeavour  to  carnally  know  and  abuse 
Me«ttrfE.  R,** 

Held,  that  the  second  count  was  bad,  as  it  did  not  allege  that  E.  R.  was  between  the  ages  often 
and  twelve : — Held,  also,  that  the  words  *'the  said  E.  R.,"  merely  meant  that  she  was  the  same 
person  as  was  mentioned  in  the  first  count,  but  that  those  words  did  not  import  unto  the 
■econd  count  the  description  of  E.  R.  with  respect  to  her  age. 

Every  attempt  (not  every  intentioni  but  every  attempt)  to  commit  a  misdemeanor  b  a  misde* 
meaner. 

Misdemeanor. — The  defendant,  who  was  the  defendant  in  the  last 
case,  was  again  indicted.  The  1st  count  of  the  indictment  charged  him 
with  having  assaulted  "Esther  Ricketts,  an  infant  above  the  age  often 
and  under  the  age  of  twelve  years,"  with  intent  to  carnally  know  and 
abuse  her.  The  2d  count  was  as  follows: — ^**And  the  jiu-ors  aforesaid, 
upon  their  oaths  aforesaid,  do  further  present  that  the  said  Thomas 
Martin,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  unlawfully  did  put  and  place  the  pri- 
vate parts  of  him  the  said  Thomas  Martin  against  the  private  parts  of 
her  the  said  Esther  Ricketts,  and  did  thereby  then  and  there  unlawfully 
attempt  and  endeavour  to  carnally  know  and  abuse  the  said  Esther 
Ricketts,  against  the  ^  peace  of  our  lady  the  queen,  her  crown  and 
dignity.'* 

Godson^  for  the  defendant. — This  is  the  same  case  that  was  tried  at 
the  last  assizes,  and  as  the  former  prosecution  failed  because  there  was 
no  assault,  the  1st  count  is  out  of  the  question ;  and,  with  respect  to 
the  2d  count,  I  submit  that  it  is  bad.  The  offence  mtended  to  be  charged 
by  the  2d  count  was  an  attempt  to  have  carnal  knowledge  of  a  child 
between  ten  and  twelve  years  old,  but  it  is  not  so  charged — in  thai 
count  Esther  Ricketts  is  not  charged  to  be  between  ten  and  twelve 
years  old.  All  that  is  charged  in  that  count  is  an  attempt  to  commit 
fornication.  It  is  true  that  the  2d  count  refers  to  Esther  Ricketts  as 
"/Ae  said  Esther  Ricketts,"  but  that  merely  means  that  she  is  the  same 
person.  The  word  "said"  does  not  incorporate  into  the  second  count 
the  description  of  between  ten  and  twelve.  In  pleading,  a. character  is 
frequently  given  to  a  person  in  a  first  count,  and  in  a  general  count  the 
person  is  again  referred  to  as  the  said  A.  B.,  but  that  does  not  reassert 
his  particular  character,  nor  compel  the  prosecutor  to  give  proof  of  it. 
If  a  first  count  charged  that  the  defendant  assaulted  A.  B.,  a  constable, 
in  the  execution  of  his  duty,  and  the  second  count  was  for  an  assault 
on  the  said  A.  B.,  it  is  quite  clear  that  to  warrant  a  conv|ption  on  the 
second  count,  it  would  not  be  necessary  to  prove  that  A.  B.  was  a  con- 
stable, and  it  therefore  follows,  that  the  expression  "the  said  A.  B." 
does  not  import  the  character  and  description  of  constable  into  the 
second  count. 

Patteson,  J. — I  did  not  intend  that  the  first  count  should  have  beer 
inserted  in  this  indictment. 
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Beadorty  for  the  prosecution. — ^We  cannot  support  the  first  count. 

Patteson,  J. — The  second  count  taken  by  itself  is  bad.  The  only 
question  is,  whether  the  word  "said"  will  help  it,  and  I  think  that  it 
does  not.  The  count  ought  to  have  gone  on  to  aver  that  Esther 
Ricketts  was  between  the  ages  of  ten  and  twelve*  The  ground  on 
which  the  judges  went  in  the  former  case  was,  that  although  a  child 
between  ten  and  twelve  cannot  by  law  consent  to  have  connexion,  so 
as  to  make  that  connexion  no  offence,  yet  where  the  essence  of  the 
offence  charged  is  an  assault,  (and  there  can  be  in  law  no  assault  unless 
it  be  against  consent,)  this  attempt,  though  a  criminal  offence,  is  not  an 
assault;  and  the  hidictment  must  be  for  an  attempt  to  commit  the 
felony,  if  the  child  is  under  ten  years  old,  and  for  an  attempt  to  commit 
a  misdemeanor  if  the  child  is  between  the  ages  of  ten  and  twelve ;  for 
it  is  perfectly  clear,  that  every  attempt  (not  every  intention,  but  every 
attempt)  to  commit  a  misdemeanor  is  a  misdemeanor.  There  was  a 
case  at  Liverpool  similar  to  the  present,  and  there  Baron  Parke  ruled 
that  it  was  no  assault,  and  directed  a  new  hidictment ;  but  that  indict- 
ment by  a  mistake  charged  the  assault,  which  was  the  very  thing  that 
he  intended  to  have  been  omitted,  and  the  party  escaped.  If  the  second 
count  here  had  contained  the  words  *nhe  said  Esther  Ricketts,  then  and 
there  being  above  the  age  of  ten  years  and  under  the  age  of  twelve 
years,"  it  would  have  been  suflScient.    The  indictment  must  be  quashed. 

Indictment  quashed. 

BcadoHy  for  the  prosecution. 

Godson^  for  the  defendant. 


HEREFORD  ASSIZES. 

{Crown  Side.) 
BEFORE  MR.  JUSTICE  WILLIAMS. 


REGINA  V.  THE  INHABITANTS  OF  YARKHILL.— p.  218. 

A  prosecutor  had  obtained  a  summons  under  the  94th  section  of  the  Highway  Act,  5  &  6  WilL 
6,  c  50,  calling  on  the  parish  surveyors  to  show  cause  why  a  highway  should  not  be  repaired. 
The  surveyors  denied  the  liability  of  the  parish  to  repair,  and  the  magistrates  (under  the  95th 
section)  ordered  an  indictment  against  the  inhabitants  of  the  parish,  which  was  preferred,  and 
was  tried  as  a  traverse  on  the  crown  side  of  the  assizes,  and  the  defendants  found  guilty. 

Jltldj  that  the  prosecutor  waa  entitled  to  an  order,  under  the  95th  section,  to  have  his  co^ts  paid 
out  of  the  highway  rate,  and  that  the  statute  as  to  this  was  imperative,  and  left  no  diacrelioQ 
whatever  in  the  judge.  , 
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Indictment  for  not  repairing  a  highway.  In  this  case  the  indictment 
had  been  preferred  at  a  former  assize,  and  came  on  to  be  tried  as  a 
traverse  on  the  crown  side  of  these  assizes.  It  appeared  that  the  prose- 
cutor had  obtained  a  summons  under  the  94th  section  of  the  highway 
act,  5  &  6  Will.  4,  c.  50,(a)  calling  on  the  surveyors  of  the  highway* 
of  the  parish  of  Yarkhill  to  show  cause  why  the  road  should  not  )»e 
repaired.  On  the  hearing  of  that  summons  before  the  magistrates,  tho 
surveyors,  on  behalf  of  the  parish,  denied  the  liability  of  the  parish  to 
repair,  whereupon  the  magistrates,  under  the  95th  section,  ordered  the 
present  indictment  to  be  preferred. 

The  jury  found  the  defendants  guilty. 

Grreaves,  for  the  prosecution,  applied  for  an  order  for  the  costs,  and 
submitted  that,  under  the  95th  section  of  the  act,  the  judge  had  no  dis- 
cretion, but  was  obliged  by  that  section  to  order  the  costs  to  be  paid  out 
of  the  highway  rate  of  the  parish. 

Williams,  J.,  said  that  he  would  consider  of  the  point;  and  on  the 
22d  of  February,  1840  (after  conferring  with  the  other  learned  judges), 
his  lordship  granted  an  order  for  the  costs  of  the  prosecution  to  be  paid 
out  of  the  highway  rate,  on  the  ground  that  the  words  of  the  statute 
were  imperative,  and  left  no  discretion  whatever  in  the  judge. 

Grreaves  and  W.  H.  Cooke,  for  the  prosecution. 

Whateley  and  W.  J.  Alexander,  for  the  defendants. 

(a)  The  different  sections  of  the  stat.  5  &  6  Will.  4,  c.  50,  here  referred  to,  wiU  be  found 
in  Bam*s  Justice,  tit  Highways. 
S«e  the  cftse  of  Reg.  t.  The  InhabitanU  of  Chetworih,  post. 


OXFORD  SPRING  CIRCUIT,  1840. 


BEFORE  MB.  JUSTICE  PATTESON  AND  MR.  BARON  OURNET. 

READING  ASSIZES. 

BEFORE  MR.  BARON  GURNEf. 

REGmA  V.  CROFTS.— p.  219. 

In  order  to  prove  the  identity  of  a  prisoner  irho  is  named  in  a  certificate  of  a  previoug 
conviction,  it  is  not  necessary  to  call  a  -witness  who  was  present  at  the  trial  to  -which 
the  certificate  relates;  it  is  sufficient  to  prove  that  the  prisoner  is  the  person  who 
underwent  the  sentence  mentioned  in  the  certificate. 

Housebreaking. — The  indictment,  besides  the  ordinary  count  for 
housebreaking,  charged  that  the  prisoner  had  been  previously  convicted 
of  felony  at  the  Newbury  Borough  Sessions,  holden  on  the  31st  of  Octo- 
ber, 1  Vict. 

VOL.  XXXVIII.  18  M  2 
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The  housebreaking  was  proved. 

To  prove  the  previous  conviction,  a  certificate  of  Mr.  Vines,  the  clerk 
of  the  peace  of  the  borough  of  Newbury,  was  put  in :  it  certified  that 
at  the  sessions  of  that  borough,  holden  on  the  Slst  of  October,  1  Vict., 
the  prisoner  had  been  convicted  of  stealing  cotton  print,  and  had  been 
sentenced  to  be  imprisoned  four  months. 

To  prove  the  identity  of  the  prisoner,  Mr.  Hackett,  the  governor  of 
Reading  gaol,  was  called :  he  said,  "  The  prisoner  was  in  my  custody 
before  the  Newbury  Borough  Sessions  in  October,  1837 ;  I  sent  him  to 
Newbury  at  that  time ;  I  was  not  at  the  trial,  but  I  received  him  back 
with  an  order  from  the  Newbury  Sessions ;  and  he  remained  in  my  cus- 
tody for  four  months  under  that  sentence." 

GuRNEY,  B. — That  is  suflScient.  (a) 

Verdict — Guilty. — Sentence — Transportation  for  life. 

Tyrwhitty  for  the  prosecution.  , 

{a)  Precisely  similar  evidence  was  acted  upon  in  several  other  coses  in  the  course  of 
the  circuit. 


OXFORD  ASSIZES. 


BEFORE  MR.  BARON  GURNEY. 


RICHARDS  V.  FRANKUM,— p.  221. 

A  letter  written  by  a  party  is  not  admissible  in  evidence  in  his  own  favour,  except  as  a  notice 
or  a  demand. 

On  ihe  trial  of  an  action  of  detinue  for  a  prnmissory  note,  the  note  was  called  for  by  the  plainlilTa 
counsel,  and  produced  by  the  defendant's  counsel,  and  had  on  the  back  this  memorandum: — 
"This  draft  was  sig^ned  in  my  presence,  on  the  date  within  named.  (Signed^  N.  D.:"  — 
Held,  that  the  plaintiff  must  call  N.  D.  to  prove  the  making  of  the  note: — Htld^  also,  that  if 
the  plaintiff  had  the  note  read  in  evidence,  he  was,  if  required  by  the  other  side,  bound  to  read 
an  endorsement  on  the  note  as  well  as  what  was  written  on  the  face  of  it 

The  note  was  endorsed  by  the  plaintiff  as  follows : — "  I  hereby  assign  this  drad,  and  all  benefit 
of  the  money  secured  thereby,  to  J.  G.,  of,  &c,  and  order  the  within-named  T.  F.  H.  [the 
maker  of  the  note]  to  pay  him  the  amount  thereof,  and  all  interest  in  respect  thereof.  (Signed) 
H.  O.  R. : — Htldj  that  this  endorsement  did  not  require  a  stamp. 

Detinue  "  for  a  certain  promissory  note  in  writing  of  great  value,  to 
wit,  of  the  vahie  of  J650,  made  by  Thomas  Fox  Hitchcock,  payable  to 
the  said  plaintiff.'*  Pleas,  1st,  non  detinet;  2d,  that  the  plaintitf  "was 
not  lawfully  possessed,  as  of  his  own  property,  of  the  said  promissory 
note;"  3d,  that  after  the  note  was  made,  and  before  the  commencement 
of  the  action,  the  plaintiff  assigned  the  note  to  John  Grainger,  who  de- 
livered it  to  the  defendant^  and  that  the  defendant  as  his  servant  and  by 
his  command  detained  it.  Replication  to  the  last  plea,  denying  that  the 
plaintiff  had  assigned  the  note  to  Grainger,  and  that  Grainger  had  de- 
livered it  to  the  defendant  in  manner  and  form,  &c. 

It  was  proposed,  on  the  part  of  the  plaintiff,  to  put  in  two  letters. 
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written  by  the  plaintiff's  attorney,  Mr.  Dickenson,  without  putting  in 
the  defendant's  answer  to  the  first  of  them. 

Ludlow,  Serjt.,  for  the  defendant. — I  must  object  to  these  letters  being 
put  in  without  the  answers. 

F.  V,  Lee,  for  the  plaintiff. — The  other  letters  may  be  put  in  by  the 
defendant  as  his  evidence.  In  the  case  of  Lord  Barry  more  v.  Taylor, 
1  Esp.  N.  P.  C.  326,  {a)  it  was  held  that  it  was  not  necessary  to  give  in 
evidence  the  whole  of  the  correspondence. 

GuRNEY,  B. — In  that  case  it  was  held,  that  the  letters  of  the  opposite 
party  were  receivable  in  evidence  without  putting  in  your  own  letters 
to  which  they  were  answers.  What  the  defendant  writes  is  evidence 
for  the  plaintiff;  but  the  plaintiff  cannot  make  evidence  for  himself  by 
his  attorney  writing  to  the  defendant.  That  can  be  done  only  for  the 
purpose  of  showing  either  notice  or  a  demand. 

The  following  letters  were  then  put  in ;  the  first  was  from  the  plain- 
tiff's attorney  to  the  defendant. 

"  sf  Lincoln's  Inn,  New  Square, 
"29th  Aug.,  1839. 

"  Sir, — I  am  instmcted  by  Mr.  Grainger,  as  well  as  Mr.  Richards,  for 
whom  I  am  professionally  concerned,  to  apply  to  you  for  the  delivering 
up  to  me,  as  their  attorney,  a  £50  bill  of  exchange  nov)  in  your  hands, 
belonging  to  Mr.  Richards,  which  latter  gentleman  will  sustain  consider- 
able loss  by  your  withholding.  If  you  have  any  professional  claim,  be 
good  enough  to  send  it  to  me,  and,  if  correct,  I  will,  on  delivering  up  of 
the  before  alluded  to  bill,  forthwith  discharge  it. 

"  Your  obedient  servant, 

"  To  Mr.  Frankiun.  E.  A.  Dickenson." 

The  following  answer,  written  by  Mr.  Frankum's  managing  clerk, 
was  also  read : 

"Abingdon,  31st  August,  1839. 

"  Sir, — I  am  directed  by  Mr.  Frankum  to  acknowledge  the  receipt 
of  your  letter,  and  to  infonn  you  that  he  conceives,  under  the  circum- 
stances, that  he  shall  not  be  justified  in  delivering  up  the  document  you 
refer  to,  nor  any  papers  belonghig  to  those  parties,  without  the  authority 
of  a  judge's  order. 

"  I  am,  sir,  yours  obediently, 

"  Mr.  E.  A.  Dickenson.  Thomas  J.  Wagner." 

The  following  from  the  plaintiff's  attorney  to  the  defendant  was  also 
read: 

"  3,  Lincoln's  Inn  New  Square, 
"  2d  Sept.,  1839. 
"  Richards  v.  Yourself 
"  Sir, — Having  been  duly  authorized  by  Mr.  Richards  to  apply  to 
you  for  the  delivering  up  to  me  of  the  £50  promissory  note,  and  had 
the  concurrence  of  Mr.  Grainger  for  so  doing,  I  had  hoped  that  you 

(o)  In  the  case  of  Sturge  ▼.  Btiehanan,  2  M.  &  Rob.  90,  it  was  held,  that  where  the  plain- 
lifT  gsTe  in  evidence  letters  of  the  defendant,  selected  out  of  a  correspondence,  the  defendant 
was  not  thereby  entitled  to  put  in  letters  of  intermediate  date,  written  by  his  agent  to  the  plain- 
tiff on  the  same  subject-matter,  unless  the  letters  already  in  evidence  refer  to  those  proposed  to 
be  put  in.  Bee  the  cases  of  Roe,  Bart.,  v.  Day,  ante,  vol.  7,  p.  705,  (32  E.  C.  L.  R.  698 ;)  Healey 
V.  Tkateher,  ante,  voL  8,  p.  388,  (34  E.  C.  L.  R.  442.) 
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would  have  restored  the  note  without  further  trouble;  but  as  you  object 
to  doing  so,  except  by  an  unnecessary  and  expensive  process,  I  have 
no  remedy  but  to  issue  the  present  writ ;  and  have  to  add,  that  every 
day's  delay  works  an  additional  injury  to  the  plaintiff,  who  is  prevented 
getting  out  of  custody  owing  to  the  want  of  this  document. 

"  I  am,  sir,  yours  obediently, 
"  To  Mr.  Frankum,  E.  A.  Dickenson." 

To  disprove  the  allegation  in  the  3d  plea,  that  the  note  was  delivered 
by  John  Grainger  to  the  defendant,  John  Grainger  was  called :  he  stated, 
that  he  had  not  delivered  the  note  to  the  defendant,  and  did  not  Imow 
him,  but  that  he  imderstood  his  (Grainger's)  wife  had  taken  the  note 
somewhere ;  he  also  stated  that  he  had  agreed  to  buy  some  houses  of 
the  plaintiiF,  and  had  advanced  £90  of  the  purchase-money,  and  that 
the  plaintiff  had  deposited  this  note  with  him  as  a  security,  and  that  he 
was  to  hold  it  till  he  had  the  houses ;  he  further  stated,  that  he  had  been 
let  into  possession  of  the  houses,  but  had  never  had  any  rent,  or  any 
conveyance,  or  any  title-deeds  delivered  to  him. 

The  plaintiff  was  resting  his  case  here. 

GuRNEY,  B. — There  is  no  evidence  that  the  defendant  ever  had  any 
promissory  note  for  £50  payable  to  the  plaintiff.  You  have  demanded 
a  bill  of  exchange  in  the  only  letter  to  which  you  put  in  the  defendant*s 
answer.  In  the  second  letter  you  demand  a  note,  but  you  have  given 
no  evidence  that  the  defendant  ever  had  any  note. 

On  the  part  of  the  plaintiff  Mrs.  Grainger  was  then  called :  she  said, 
that  she  went  with  the  plaintiff  to  the  defendant's  office,  and  some 
papers  were  given  to  the  defendant,  and  that  the  defendant  said  to  her, 
"  If  you  have  the  houses,  the  £50  note  will  belong  to  Richards ;  if  not, 
it  will  belong  to  you." 

F.  V.  Lee^  for  the  plaintiff,  called  for  the  note. 

It  was  produced  by  Ludlow,  SeriUf  who  objected  that  it  could  not  be 
read  without  calling  the  subscribing  witness. 

On  the  back  of  it  was  the  following  attestation : 

"  This  draft  was  signed  in  my  presence,  on  the  date  within  named. 

"  Nathaniel  Dodson." 

GuRNEY,  B. — You  must  call  the  subscribing  witness. 

The  Rev.  Nathaniel  Dodson,  the  subscribing  witness,  proved  the 
making  of  the  note,  which  was  read,  and  was  a  promissory  note  for 
£50,  as  described  in  the  declaration. 

Ludlow,  Serjt.,  asked  that  the  endorsement  should  be  read. 

F.  V.  Lee, — I  want  the  note  itself  only ;  if  any  thing  else  is  written 
on  the  back,  I  apprehend  that  I  am  not  bound  to  give  it  in  evidence 

GuRNEY,  B. — If  you  call  for  a  note,  and  it  is  given  to  you,  I  am  of 
opinion  that  if  it  is  required  by  the  other  side,  you  are  bound  to  read 
the  endorsement  if  there  be  one,  as  well  as  that  which  is  on  the  front 
of  the  note. 

F.  V.  Lee. — I  submit  that  the  endorsement  cannot  be  read  without 
being  stamped. 

The  endorsement  was  in  the  following  form : 

"  29th  April,  1839. 
"  I  hereby  assign  this  draft,  and  all  benefit  of  the  money  secured 
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thereby,  to  John  Grainger,  of  Bessilsleigh,  ui  the  county  of  Berks, 
labourer ;  and  order  the  within  named  Thomas  Fox  Hitchcock  to  pay 
him  the  amount  thereof,  and  all  interest  in  respect  thereof. 

"  Henry  Owen  Richards." 

GcRNEY,  B. — What  stamp  do  you  say  it  requires  ? 

F.  V.  Lee, — An  agreement  stamp. 

GuRNEY,  B. — It  is  no  agreement ;  it  amounts  to  nothing  more  than 
an  ordinary  endorsement  of  the  note,  but  it  is  in  a  very  elaborate  form. 

Ludlow^  Serjt.,  addressed  the  jury,  and  submitted  that  on  the  evi- 
dence it  was  manifest  that  the  defendant  was  to  hold  this  for  Grainger 
till  the  plahitiff  had  conveyed  him  the  houses,  and  that  the  defendant 
would  not  have  been  justified  in  delivering  it  up  to  the  plaintiff,  he  hold- 
ing the  note  as  he  did  for  the  benefit  of  Grainger. 

GuRNEY,  B.,  (in  summing  up.) — I  think  that  on  the  first  issue,  on  the 
plea  that  the  defendant  does  not  detain  the  note,  the  verdict  ought  to  be 
for  the  plaintiff,  but  I  will  give  leave  to  move  on  that  point.  With 
respect  to  the  second  issue,  on  the  property  of  the  note,  I  am  clearly  of 
opinion  that  the  verdict  must  be  for  the  defendant.  If  you  look  at  the 
endorsement  only,  the  note,  so  far  from  being  the  plaintiff *s,  is  abso- 
lutely assigned  to  Grainger ;  but  even  taking  the  parol  evidence,  the 
note  is  to  be  Grainger's  till  the  purchase  of  the  houses  is  completed ; 
and  upon  that  part  of  the  case  it  is  proved,  that,  although  Grainger  has 
been  let  into  possession,  he  has  had  no  conveyance,  and  received  no 
rent,  neither  has  he  any  title-deeds  delivered  to  him.  Therefore,  even 
taking  it  in  that  view,  the  plaintiff  is  not  entitled  to  recover  the  note. 
With  respect  to  the  third  plea,  you  will  have  to  say  on  the  evidence, 
whether  it  is  made  out  to  your  satisfaction  that  the  plaintiflf  assigned 
the  note  to  Grainger,  which  it  is  quite  clear  that  he  did,  and  that 
Grainger's  wife,  acting  as  his  agent,-  and  the  plaintifi',  deposited  it  with 
the  defendant  to  keep  for  Grainger. 

Verdict  for  the  plaintiff  on  the  first  issue ;  and  for  the  defendant 
on  the  second  and  third  issues. 
F,  V,  Lee^  and  Pyke^  for  the  plaintiff. 

Ludlow  J  Serjt.,  and  Carrington,  for  the  defendant. 


In  the  ensuing  Term,  Ludlow,  Serjt.,  applied  to  the  Court  of  Ex- 
chequer to  enter  a  verdict  for  the  defendant  on  the  first  issue,  in  pursu- 
ance of  the  leave  given  at  the  trial,  but  the  court  refused  a  rule.  On 
a  subsequent  day  Pyke  moved  for  a  new  trial,  but  the  court  refused  a 
rule. 
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REGINA  V.  TULLY.— p.  227. 

An  indictment  for  false  pretences  charged,  in  the  first  count,  that  the  defendant  "nnlair- 
fully  did  falsely  pretend  to  one  J.  K,  that  he,  the  said  J.  T.,  was  sent  by  W.  P.  for  an 
order  to  go  to  J.  B.  for  a  pair  of  shoes,"  by  means  of  which  false  pretence  he  did 
obtain  from  J.  B.  a  pair  of  shoes  of  the  goods  and  chattels  of  J.  B.,  with  intent  to 
defraud  J.  L.  of  the  price  of  the  said  shoes,  to  wit,  nine  shillings,  of  the  moneys  of  J. 
L.  The  second  count  charged,  that  he  falsely  pretended  to  J.  L.,  that  W.  P.  had  said 
that  J.  L.  was  to  give  him,  the  said  J.  T.  (the  defendant),  an  order  to  go  to  J.  B.  for 
a  pair  of  shoes,  by  means  of  which  false  pretence  he  did  obtain  from  J.  B.,  in  the  name 
of  J.  L.,  a  pair  of  shoes  of  the  goods  of  J.  B.,  with  intent  to  defraud  J.  L.  of  the 
same : — I/eld^  that  both  these  counts  were  bad,  in  arrest  of  judgment,  as  neither  of 
them  charged  a  sufficient  false  pretence  within  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  53. 

False  pretences. — The  first  count  of  the  indictment  stated  that  the 
defendant,  on,  &c.,  at  &c.,  "  unlaTvfuUj  did  falsely  pretend  to  one  James 
Lovelock,  that  he,  the  said  John  Tully,  was  sent  by  William  Perkins  for 
an  order  to  go  to  Bracey's  (meaning  Joseph  Bracey,  a  shoe  factor)  for 
a  pair  of  high  shoes.  By  means  of  which  false  pretence,  he,  the  said 
John  Tully,  did  then  and  there  unlawfully  obtain  of  and  from  the  said 
Joseph  Bracey  one  pair  of  shoes,  of  the  value  of  nine  shillings,  of  the 
goods  and  chattels  of  the  said  Joseph  Bracey,  with  intent  then  and 
there  to  cheat  and  defraud  the  said  James  Lovelock  of  the  price  and 
value  of  the  said  shoes,  to  wit,  of  the  sum  of  nine  shillings  of  the 
moneys  of  the  said  James  Lovelock.**  The  count  then  went  on  to 
negative  the  false  pretence,  concluding  against  the  form  of  the  statute, 
&c. 

Second  count. — That  the  defendant,  on,  &c.,  at,  &c.,  "  unlawfully  did 
ftilsely  pretend  to  the  said  James  Lovelock,  that  William  (meaning  William 
Perkins)  had  said  that  the  said  James  Lovelock  was  to  give  him  (yean- 
ing the  said  John  Tully)  an  order  to  go  to  Bracey's  (meaning  the  said 
Joseph  Bracey*s),  for  a  pair  of  high  shoes.  By  means  of  which  last- 
mentioned  false  pretence,  he,  the  said  John  Tully,  did  then  and  there 
unlawfully  obtain  from  the  said  Joseph  Bracey,  in  the  name  of  the  said 
James  Lovelock,  one  pair  of  shoes  of  the  value  of  nine  shillings,  of  the 
goods  and  chattels  of  Joseph  Bracey,  with  intent  then  and  there  to  cheat 
and  defraud  the  said  James  Lovelock  of  the  same."  This  count  went 
on  to  negative  the  false  pretence,  and  concluded  against  the  statute,  &c. 

The  defendant  pleaded  guilty. 

GuRXEY,  B.  (having  read  the  indictment). — I  am  of  opinion,  that 
neither  of  these  counts  charges  any  oJOfence  against  the  act  of  Parlia- 
ment.(a)     The  judgment  must  be  arrested. 

Judgment  arrested. 

Keating  J  for  the  prosecution. 

(a)  The  stot  7  &  8  Geo.  4,  c.  29,  b.  68. 
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WORCESTER  ASSIZES. 

(Crown  Side.) 
BEFORE  MR.  JUSTICE  PATTESON. 


REGINA  V.  W.  GUTTRIDGE,  H.  GUTTRIDGE,  GOODWIN,  and 
FELLOWS.— p.  228. 

A  true  bill  was  found  against  several  prisoners  for  a  rape.  The  prisoners  had  been  on  bail,  and 
the  proeecutrix  did  not  appear  either  before  the  Grand  Jury,  or  to  give  evidence  on  the  trial ; 

/  and  an  application  being  made  to  the  judge  to  postpone  the  trial,  founded  on  affidavit,  stating, 
that,  in  the  belief  of  the  deponent,  the  prosecutrix  was  kept  out  of  the  way  in  consequence 
of  money  having  been  given  to  her  by  some  of  the  prisoners,  the  judge  postponed  the  trial, 
and  would  not  admit  the  prisoners  to  bail. 

Rape. — The  prisoners  Guttridge  had  been  on  bail 

The  bill  being  found  by  the  Grand  Jury, 

Huddlestone,  for  the  prosecution,  applied  to  postpone  the  trial  till  the 
next  assizes,  upon  an  affidavit,  which  stated  that  the  deponent  had 
reason  to  believe  that  the  person  alleged  to  have  been  ravished  had  been 
induced  to  keep  out  of  the  way,  in  consideration  of  a  sum  of  money 
which  had  been  given  to  her  by  the  prisoners  Guttridge,  who  had  been 
out  on  bail. 

F,  V,  LeCffor  the  prisoners  Guttridge,  proposed  that  the  recognisances 
of  their  bail  should  be  enlarged,  and  mentioned  a  case  in  which  his 
lordship  had  adopted  a  similar  course  at  Stafford. 

Patteson,  J. — I  recollect  the  case ;  but  I  have  since  reason  to  be- 
lieve that  I  acted  incorrectly.  In  cases  of  this  serious  nature,  where 
the  Grand  Jury  have  fdtind  the  bill,  I  cannot  allow  the  prisoners  to  be 
admitted  to  bail.  There  was  a  case  of  Regina  v.  Chapman^  ante,  vol. 
8,  p.  558,  (34  E.  C.  L.  H.  523,)  (o)  in  which  Lord  Abinger  would  not 
allow  bail  to  be  given. 

The  prisoners  were  ordered  to  be  detained  in  custody  till  the  next 
assizes. 

Huddlestone,  for  the  prosecution. 

F.  V.  Ltty  for  the  prisoners  Guttridge. 

(a)  In  several  of  the  cases  ui  which  learned  judges  have  admitted  parties  to  bail,  there  was 
BO  bill  found. 
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STAFFORD  ASSIZES. 

{Civil  Side.) 
BEFORE  MR  JUSTICE  PATTESON. 

GRAINGER  «.  RAYBOULD  and  Another.— p.  229. 

Where  a  plaintiff  sues  on  a  quantum  meruit  for  work  and  labour,  the  defendant  may  (without 
pleading  a  set-ofT)  give  in  evidence,  that  he  provided  the  plaintiflTs  men,  who  did  the  work, 
with  their  beer,  as  it  may  be  that  the  plaintiff  deserves  to  be  paid  the  less,  because  his  men 
had  their  beer  provided  for  them  by  the  defendant 

Debt  for  work  and  labour. — Plea,  as  to  all  but  jBIO,  nunquam  inde- 
bitatus, and,  as  to  that  sum,  payment  into  court. 

For  the  plaintiff^  evidence  was  given  that  his  workmen  put  up  a 
boiler  and  tub  at  the  defendant's  mine,  and  4*.  a-day  was  stated  to  be  a 
fair  price  for  each  man  so  employed. 

Talfourd,  Serjt.,  for  the  defendant,  proposed  to  show  that,  during  the 
time  the  men  were  at  work,  the  defendants  provided  them  with  beer. 

Carringfon,  for  the  plaintiff. — I  submit  that  the  evidence  is  not  ad- 
missible, as  no  set-off  is  pleaded  for  beer  supplied  to  the  plaintiff. 

Tai/ourdy  Serjt. — I  put  it,  that  if  a  party  provide  the  men's  beer,  he 
ought  not  to  pay  at  so  large  a  rate  per  day  as  if  no  beer  was  supplied 
by  him. 

Patteson,  J. — I  think  that  the  evidence  is  receivable.  The  plaintiff 
goes  on  a  quantum  meruit,  and  it  may  be  that  he  will  deserve  to  have 
less  if  the  defendant  supplied  his  men  with  beer,  than  if  the  plaintiff 
himself  had  supplied  the  beer.  4 

The  evidence  was  received. 

Verdict  for  the  plaintiff  for  the  amount  of  his  claim,  after  deduct- 
ing the  value  of  the  beer  supplied  by  the  defendants. 

Carrington  and  F.  V.  Lee,  for  the  plaintiff. 

Talfourdy  Serjt.,  and  Whaidy^  for  the  defendants. 


ASTON  V.  PERKES.— p.  231. 

In  an  action  of  trespass  for  taking  the  plaintiff's  goods,  the  defendant  pleaded — Ist,  as  to  part 
of  the  goods,  that  he  took  them  as  a  distress  for  an  annuity,  payable  to  M.  A. ;  and  Sdly,  as 
to  the  residue,  he  justified  the  taking  as  a  distress  for  rent  due  to  J.  A.  Replication  to  the  1st 
pilea,  that  the  annuity  was  not  in  arrear;  and  to  the  2d,  non  tenuit: — 

Hdd^  that,  on  these  pleadings,  the  defendant  was  entitled  to  begin. 

Trespass  for  taking  the  plaintiff's  goods. — Plea — Ist,  as  to  taking 
certain  of  the  articles,  to  wit,  one  cow,  one  pig,  &c.,  that  Margaret  Aston 
was  seised  in  fee  of  an  undivided  moiety  of  certain  premises,  and  made 
her  will,  and  thereby  devised  that  moiety  of  the  premises  to  the  plain- 
tiff, subject  to  an  annuity  of  £18  to  Mary  Aston  for  her  life,  payable 
half-yearly;  the  first  payment  to  be  made  at  the  expiration  of  six  ca- 
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lendar  months  after  her  decease,  with  a  power  of  distress.  This  plea 
then  went  on  to  aver  that  Margaret  Aston  died  without  altering  her  will, 
and  that  the  sum  of  £63  for  3i  years  of  the  annuity  was  in  arrear,  and 
that  the  defendant,  as  the  bailiff  of  Mary  Aston,  took  the  goods  as  a 
distress  for  tliose  arrears,  (concluding  with  a  verification :)  2d  plea,  as  to 
the  taking  of  the  residue  of  the  goods,  that  the  plaintiff  held  one  un- 
divided moiety  of  messuage,  &c.,  as  tenant  of  John  Aston,  at  the  rent 
of  £66,  payable  half-yearly;  that  £208  was  in  arrear  for  3 J  years'  rent, 
and  that  the  defendant,  as  bailiff  of  John  Aston,  entered  the  said  mes- 
suage, the  outer  door  being  open,  and  took  the  goods  as  a  distress  fpr 
those  arrears  of  rent. 

Replication  to  the  1st  plea,  that  no  part  of  the  annuity  was  in  arrear, 
(concluding  to  the  country;)  and  to  the  2d  plea,  that  the  plaintiff  did 
not  hold  tlie  premises  as  tenant  to  John  Aston,  (also  concluding  to  the 
country.) 

Taifourd,  Serjt.,  for  the  defendant,  claimed  the  right  to  begin,  as  the 
issues  lay  on  the  defendant. 

/?.  V,  Richards,  for  the  plaintiff. — I  go  for  substantial  damages,  and 
I  am,  therefore,  entitled  to  begin.  I  must  prove  the  value  of  the  goods 
taken ;  and  where  a  plaintiff  goes  for  uncertain  damages,  he  is  entitled 
to  begin,  though  the  issues  are  all  on  the  defendant. 

Patteson,  J. — That  is  only  in  cases  of  assault,  libel,  and  the  like. 

Talfourd,  Serjt.,  cited  the  case  of  Carter  v.  Jones,  ante,  vol.  6,  p.  64, 
(25  E.  C.  L.  R.  283.) 

Patteson,  J. — ^There  was  a  case  where  a  party  brought  an  action  of 
trespass  against  the  defendant  for  taking  his  goods,  and  the  defendant 
justified  under  a  warrant  of  distress  for  a  poor's  rate. (a)  There  the 
plaintiff  must,  as  in  the  present  case,  have  had  to  prove  the  value  of  the 

{a)  The  case  of  Burrell  ▼.  Nichihon,  ante,  vol.  6,  p.  202,  (2.5  E.  C.  L.  R.  356.) 
The  case  of  Carter  ▼.  Jonea  is  differently  reported,  ante,  vol.  6,  p.  64,  and  in  1  M.  &  Rob.  28 1. 
According  to  our  report  of  the  case,  the  Lord  Chief  Justice  Tindal  said,  that  the  judges  had  come 
to  a  reMlution  that  **  in  future  the  plaintiff  should  begin  in  all  actionH  for  personal  injuries,  and 
also  in  alander  and  libel,  notwithstanding  the  general  issue  mny  not  lie  pleaded,  and  the  aflirma- 
tive  be  on  the  defendant ;"  hut  in  the  other  report  of  the  case,  the  observations  of  his  lordship  are 
btated  to  be,  that,  "  in  cases  of  t-hnder,  libel,  and  other  acfinna,  wfure  the  plaintiff  seeks  to 
recover  actual  damages  of  an  ttnateertained  amount,  he  is  entitled  to  begin,  although  the  affirm- 
ative of  the  issue  may  in  point  of  form  be  with  the  defendant."  We  have  every  reason  to 
believe  that  our  report  of  the  case  of  Carte  v.  Jones  is  correct ;  and  it  will  be  seen  that,  if  the 
rule  was,  that  the  plaintiff  shouM  lie^in  in  all  casc«  whore  he  seeks  to  recover  *'  actual  damage.^ 
of  an  unascertained  amount,"  the  plaintiff  should  have  begun  in  the  following  cases,  in  all  of 
which,  it  was  held  (hat  the  defendant  should  begin  :  vi/..  Burrrll  v.  Nicholson,  ante,  vol.  6,  p.  202, 
and  1  M.  and  Rob.  304,  which  was  an  action  for  taking  the  j>!aintiffV  g(»od^,  and  the  defendant 
justified  under  a  diAtress  warrant  for  a  poor  rate ;  Hastard  v.  Smith,  2  M.  &  Rob.  129,  an  action 
of  trespass  on  land,  with  an  affirmativo  ju^ttification ;  Reeve  v.  Underhill,  ante.  vol.  6,  p.  773, 
(25  E.  C.  L.  R.  614,)  and  I  M.  &  Rob.  440.  an  action  of  coveii.tnt  for  not  assigning  a  leaxe, 
and  taking  fixtures,  to  which  there  was  a  plea  of  fraud;  Lewis  v.  We//!«,  ante.  vol.  7,  p.  221 
(32  £.  C.  L.  R.  497,)  an  action  of  covenant  for  non-repair,  with  aFirmative  pleas ;  Harnett  v. 
Johnson,  ante,  p.  206,  and  the  foregoing  case  of  Aston  v.  Perken,  In  the  case  of  Wootton  v. 
Barton,  1  M.  &  Rob.  518,  which  was  an  action  on  a  covenant  to  repurchase  stock  at  the  end 
of  a  term,  to  which  the  defendant  pleaded  that  the  plaintiff  had  removed  all  the  valuable  part  of 
the  stock,  and  left  nothing  but  worthless  goods,  on  which  pica  issue  was  joined — Thesigor,  for 
the  defendant,  claimed  the  right  to  begin,  and  ciled  the  case  of  Carter  v.  Jones,  from  ante,  vol.  6, 
p.  64. — Bom  pas,  Serjt,  for  the  plaintifl^  said,  that  Lord  Denman,  Lord  Chief  Justice  Tindal,  and 
Loitl  Abinger,  had  all  decided,  that  where  damages  were  the  object  of  the  action,  and  the^e 
damages  were  unascertained,  the  plaintiff  should  begin ;  and  he  referred  to  the  case  of  Carter  v 
Jones,  1  M.  &  Rob.  281.  Baron  Parke  said, — **The  only  rule  laid  down  by  the  judges  was, 
that,  in  actions  for  partonal  injuries,  where  damof^es  are  sought  as  in  actions  of  assault ^  ^e., 
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goods ;  but  there,  it  was  held  that  the  defendant  should  begin,  the  real 
question  in  the  cause  not  being  the  value  of  the  goods,  but  whether  the 
plaintiff  was  rateable  or  not.  I  shall  act  upon  that  case.  I  shall  hold 
that  the  plaintiff  is  entitled  to  begin. 

Talfourd^  Serjt.,  opened  his  case. 

The  trial  lasted  a  great  part  of  two  days ;  and  the  jury  found  a 
Verdict  for  the  defendant  on  the  1st  issue,  and  for  the  plaintiff  on 
the  2d  issue,  with  £250  damages. 

R.  V,  Richards  and  Whatehy^  for  the  plaintiff. 

Talfourdj  Serjt.,  and  Whitmorey  for  the  defendant. 

and  in  libel  and  slander,  the  plaintiff  should  begin.  The  general  rule  ia,  that  the  party  on  whom 
the  issue  is  shall  begin.  This  was  not  altered  by  the  resolution  of  the  judges  referred  to  in 
Carter  v.  Jones,  I  shall  rule  that  the  defendant  is  entitled  to  begin."  From  these  authorities, 
it  would  appear  that  the  resolution  of  the  judges  is  correctly  slated  in  the  report  of  Carter  v.  Jones, 
ante,  vol.  6,  p.  64,  (25  E.  C.  L.  R.  283.)  In  the  case  of  Absalom  v.  Beaumont^  tried  before  Lord 
Denman,  C.  J.,  in  1837,  and  which  is  shortly  reported  in  a  note,  1  M.  ^  Rob.  441,  which  was 
an  action  on  a  fire  policy,  with  affirmative  pleas,  Lord  Denman  held,  that  the  plaintiff  was 
entitled  to  begin ;  and  in  Harrison  v.  Gould,  ante,  vol.  7,  p.  .580,  (32  E.  C.  L.  R.  639,)  which 
was  an  action  for  a  breach  of  promise  of  marriage,  wiih  an  affirmative  plea.  Lord  Abinger  and 
Mr.  Justice  Gaselee  held,  that  the  plaintiff  was  entitled  to  begin ;  but,  with  respect  to  this  last 
case,  it  may  be  observed,  that  a  breach  of  promise  of  marriage  is  a  personal  injury,  and  was  so 
held  in  the  case  of  Chamberlain  v.  Williamson,  2  M.  &  &(.  408.  See  also  the  cases  of  Hoggelt  v. 
Exky,  and  Osbom  ▼.  Thompson,  |x>8t 


REGINA  V.  WHITTINGHAM  and  DANIEL.— p.  234. 

The  bottom  of  the  shaft  of  a  mine  had  water  in  it,  and  the  owner  of  the  mine  bad  caused  a  scaf* 

fold  to  be  erected  at  some  distance  above  the  bottom  of  the  mine  for  the  purpose  of  working 

a  vein  of  coal  which  was  on  a  level  with  the  scaffold : — 
Held,  that  this  scaffold  was  an  "  erection  used  in  the  conducting  the  business"  of  a  "  mine," 

within  the  stat  7  6c  B  Geo.  4,  c.  30,  a.  7,  and  that  the  damaging  it  with  intent  to  destroy  it, 

or  to  render  it  useless,  was  felony. 
A  coal  mine  was  worked  by  a  steam-engine  which  caused  a  cylinder  called  a  drum  to  reToWe 

and  take  up  the  rope  as  the  coal  was  drawn  up  from  the  mine: — 
Held,  that  proof  of  damaging  the  drum  would  not  support  an  indictment  which  charged  the 

damaging  of  a  steam-engine  used  in  working  a  mine. 

Indictment  on  the  stat.  7  &  8  Geo.  4,  c.  30,  s.  7.  The  first  count  of 
the  mdictment  charged  the  prisoners  with  damaging  a  steam-engine 
employed  in  working  a  mine  with  intent  to  destroy  it ;  2d  comit — the 
Jike,  but  laying  the  intent  to  be  to  render  it  useless;  3d  count — for 
damaging  a  certain  erection  used  in  the  working  of  a  mine  with  intent 
to  destroy  it ;  4th  count — ^the  like,  but  laying  the  intent  to  be  to  render 
it  useless. 

It  appeared  that  the  mine,  which  was  a  coal  mine  at  Woolstanton,  was 
worked  by  a  steam-engine  which  caused  a  cylinder  called  a  drum  to 
revolve  and  take  up  the  rope  as  the  coal  was  drawn  up  from  the  mine. 
At  the  other  end  of  this  rope  was  a  heavy  weight  called  a  bull,  which 
the  prisoners  threw  into  the  shaft  of  the  mine,  and  by  the  sudden  jerk 
caused  the  drum  to  be  strained  and  injured.  It  further  appeared  that 
the  bottom  of  the  shaft  was  filled  with  water,  and  that  Mr.  Williamson, 
the  owner  of  the  mine,  had  caused  a  scaffold  to  be  erected  at  some  dis- 
tance above  the  bottom  of  the  mine  for  the  purpose  of  working  a  vein 
ot  coal  that  was  on  a  level  with  the  scaffold ;  and  it  further  appeared 
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that  the  prisoners  took  a  sort  of  wagon  called  a  corve  and  threw  it 
down  the  shaft,  whereby  the  scaffold  was  much  injured. 

.  Godsan  and  E,  Yardley^  for  the  prisoners,  objected  that  as  the  drum 
was  no  part  of  the  steam-engine,  the  first  and  second  counts  could  not 
be  supported. 

Patteson,  J. — I  think  that  is  so. 

Godson  and  E,  Yardhy  submitted  that  this  scaffolding  was  not  an 
"erection  used  in  conducting  the  business  of  a  mine"  within  the  stat.  7 
&  8  Geo.  4,  c.  29,  s.  7,  the  words  of  which  were,  "  any  staith,  building, 
or  erection  used  in  conducting  the  business  of  any  mine,"  and  that  the 
word  "ejrectlon"  being  used  in  conjunction  with  the  words  "staith  or 
building,"  must  be  taken  to  be  an  erection  ejusdem  generis. 

F,  V.  LeCj  for  the  prosecution. — As  the  statute  uses  the  word 
"  erection"  as  well  as  the  word  "  building,"  it  is  manifest  that  something 
more  than  buildings  were  intended  to  be  included  within  its  provisions. 
This  scaffolding  is  absolutely  necessary  to  enable  the  prosecutor  to  work 
his  mine,  and  is  therefore  an  erection  "  used  in  conducting  the  business" 
of  the  mine. 

Patteson,  J. — I  think  that  this  is  a  case  within  the  act  of  Parliament. 
The  word  "  erection"  is  clearly  meant  to  denote  something  different 
from  a  "  building." 

Verdict — Guilty. 

F.  V.  Lee  and  Mlen^  for  the  prosecution. 

Godson  and  E.  Yardhy^  for  the  prisoners. 

See  the  case  of  12^.  ▼.  Norris,  pott,  p.  341. 


{Crown  Side.) 
BEFORE  MR.  BARON  GURNEY. 

REGINA  V.  ASHMALL  and  TAY.— p.  236. 

A  w«s  iodicted  for  felony  in  using  an  instrument  to  procure  abortion,  and  B.  was  indicted  with 
him  as  an  accessary  before  the  fact  A.  did  not  appear  to  take  his  trial,  but  B.,  who  was  on 
bail,  appeared. 

Held,  that,  under  these  circumstances,  B.  was  not  compellable  to  plead  to  the  indictment,  and 
the  judge  allowed  B.  to  be  admitted  to  baiL 

Abortion. — The  indictment  was  in  the  following  form : — ^^  Stafford- 
shire to  wit. — ^The  jurors  for  our  lady  the  queen,  upon  their  oath 
present,  that  Thomas  Ashmall,  late  of,  &c.,  on,  &c.,  at,  &c.,  feloniously, 
unlawfully,  and  maliciously,  did  use  a  certain  instrument,  the  name  of 
which  instrument  is  to  the  jurors  unknown,  by  then  and  there  forcing, 
thrusting,  and  inserting  the  said  instrument  into  the  private  parts  of 
Hannai"  Lear,  now  known  by  the  name  of  Hannah  Evans,  with  intent 
in  so  doing  then  and  there  and  thereby  to  procure  the  miscarriage  of  the 
said  Haiiuah  Lear,  now  known  by  the  name  of  Hannah  Evans,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  queen,  her  crown  and  dignity ;  and  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  Thomas 
Josiah  Tay,  late  of,  &c.,  before  the  conmiitting  of  the  felony  by  the  said 
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Thomas  Ashmall  as  aforesaid,  to  wit,  on,  &c.,  at,  &c.,  feloniously  diil 
procure,  counsel,  and  command  the  said  Thomas  Ashmall,  the  felony 
aforesaid,  in  manner  and  form  aforesaid,  to  commit,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
lady  the  queen,  her  crown  and  dignity/' 

At  the  sitting  of  the  court  Mr.  Ashmall  was  called,  but  did  not 
appear.  Mr.  Tay,  who  had  been  on  bail,  appeared.  The  indictment 
was  read  to  him. 

Godson^  for  the  defendant  Tay. — I  submit  that  my  client  is  not  com- 
pellable to  plead  to  this  indictment.  He  is  indicted  as  an  accessary,  and 
as  an  accessary  only.  Formerly  an  accessary  before  the  fact  could,  in 
no  case,  be  brought  to  trial  without  his  principal,  except  after  the  con- 
viction of  his  principal,  or  by  his  own  consent.  But  now,  by  Ihe  stat, 
7  Geo.  4,  c.  64,  s.  9,  accessaries  before  the  fact  may  be  tried  in  either 
one  of  three  modes : — 1st,  with  the  principal ;  2d,  after  the  conviction 
of  the  principal  felon;  or  3d,  for  a  substantive  felony.  This  indictment 
is  not  for  a  substantive  felony,  because  eveiy  thing  charged  agamst  Mr. 
Tay  is  charged  as  having  been  done  accessarially  to  Ashmall ;  and  what 
shows  decisively  that  Mr.  Tay  is  charged  as  an  accessary  only,^  is,  that 
if  Mr.  Ashmall  was  acquitted  on  this  indictment,  Tay  must  be  acquitted 
also  as  a  legal  consequence. 

Carringtouy  on  the  same  side. — At  the  time  of  the  passing  of  the  act 
7  Geo.  4,  c.  64,  I  had  occasion  to  compare  it  with  all  the  previous 
enactments  on  the  subject,  and  I  believe  I  am  correct  in  stating  that  the 
only  alteration  in  the  law  then  made,  as  to  the  trial  of  accessaries  with- 
out and  before  the  conviction  of  the  principal,  was  by  the  provisions 
relating  to  the  accessary  being  indicted  for  a  substantive  felony.  I  sub- 
mit, also,  that  an  indictment  for  a  substantive  felony  niust  be  so  framed 
as  not  to  depend  on  the  conviction  or  acquittal  of  any  person,  except 
the  party  who  is  charged  with  the  substantive  felony ;  indeed,  the  ordi- 
nary comits  for  the  substantive  felony  of  being  accessary,  do  not  even 
name  the  principal,  but  merely  state  him  to  be  "  a  certain  evil-disposed 
person.''(a) 

GuRNEY,  B.,  (after  conferring  with  Patteson,  J.) — My  learned 
brother  Patteson  concurs  with  me  in  opinion,  that  Mr.  Tay  is  not 
compellable  to  plead  to  this  indictment  at  present.  There  might  have 
been  an  indictment  against  him  for  a  substantive  felony,  but  this  is 
not  so. 

Mr.  Tay  did  not  plead  to  the  indictment. 

Godson  applied  that  Mr.  Tay  should  be  admitted  to  bail,  and  bail 
was  taken.  (6) 

Corbett  for  the  prosecution. 

Godson  and  Carrington  for  the  defendant  Tay. 

(a)  See  the  cases  of  Rex  ▼.  Jtrvia^  ante,  vol.  6,  p.  156,  (25  E.  C.  L.  R.  330,)  and  Rex  t 
Wheeler,  ante,  vol.  7,  p.  170,  (32  E.  C.  L.  R.  483.)  In  the  case  of  Reg,  v.  Caspar,  in  which 
the  indictment  was  held  by  the  6fteen  judges  to  be  good  as  an  indictment  against  tlie  receivers 
for  a  substantive  felony,  it  was  charged  that  *'a  certain  evil-disposed  person**  stole  102  lb.  of 
gold-dust,  and  that  the  receivers  the  said  gold-dust  "  before  then  feloniously  stolen,  taken,  and 
carried  away  in  manner  and  form  aforesaid,  feloniously  did  receive,"  dec 

(6)  As  to  the  practice  respecting  bail  in  cases  where  the  party  is  charged  with  a  capita* 
offence,  see  the  case  of  Reg,  v.  Guttridge,  ante,  p.  228. 
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REGINA  V.  OWEN,  ELLIS,  and  THOMAS.— p.  238. 

On  a  trial  for  murder,  the  deposition  on  oath  of  the  prisoner,  taken  before  the  coroner,  on  the 
inquest  held  on  the  body  of  the  deceased,  is  not  receivable  in  evidence. 

Murder. — The  prisoners  were  charged  with  the  miirder  of  Christina, 
the  wife  of  Robert  Collins,  by  drowning  her. 

This  case  had  been  postponed  from  the  last  assizes.(a) 

On  the  part  of  the  prosecution,  Ludlow y  Serjt.,  proposed  to  give  in 
evidence  the  depositions  of  the  prisoners  taken  on  oath,  on  the  coroner's 
inquest  held  on  the  body  of  the  deceased. 

Gurnet,  B. — Can  you  cite  any  instance  where  a  deposition  of  this 
kind  taken  on  oath  has  been  received  in  evidence  against  a  prisoner  ? 

LudloWy  Serjt. — These  very  depositions  were  received  in  evidence  by 
Mr.  Justice  Williams,  on  the  trial  of  these  prisoners  for  a  rape  at  the 
last  assizes,  and  that  learned  judge,  said,  that  he  would  receive  the  evi- 
dence and  reserve  the  question  for  the  opinion  of  the  fifteen  judges,  if  it 
should  become  necessary. (A) 

GuRNEv,  B. — If  the  evidence  be  necessary  and  it  is  doubtful  whether 
it  be  receivable  in  a  criminal  case,  the  judge  will  receive  the  evidence, 
because  that  is  the  only  way  to  have  the  point  considered  by  the  judges. 
In  civil  cases  the  judge  may  reject  the  evidence,  and  there  may  be  a  new 
trial.  I  am  not  aware  of  any  instance  in  whicli  an  examination  on  oath 
before  a  coroner  or  a  magistrate,  has  been  admitted  as  evidence  against 
the  person  making  it.  I  have  known  depositions  before  magistrates, 
made  by  prisoners  on  oath,  and  they  have  been  uniformly  rejected.  In 
my  own  experience  I  do  not  recollect  a  case  of  a  deposition  before  a 
coroner. 

Ludlow  J  Serjt. — Mr.  Roscoe  says,  Rose.  Crim.  Ev.  p.  45,  "A  question 
sometimes  arises,  whether  a  statement  which  has  been  made  by  a  party 
upon  his  examination  as  a  witness,  can  be  given  in  evidence  against 
him,  if  he  should  himself  be  put  upon  his  trial  for  the  same  offence.  The 
general  rule  is,  that  admissions  made  imder  compulsory  process  are 
evidence  against  the  party."  So  it  is  said  by  Mr.  Starkie,  2  Stark.  Ev. 
2d  edit.,  p.  28,  that  "  when  a  witness  answers  questions  on  his  exami- 
nation on  a  trial  tending  to  criminate  himself,  and  to  which  he  might 
have  demurred,  his  answers  may  be  used  for  all  purposes." 

Godson  J  for  the  prisoners. — In  the  case  of  Regina  v.  fVheeley,  ante, 
vol.  8,  p.  250,  (34  E.  C.  L.  R.  375,)  the  prisoner,  who  was  tried  for  the 
murder  of  his  wife,  had  made  a  deposition  before  the  coroner  which 
purported  to  have  been  taken  on  oath,  and  Baron  Alderson  would  not 
allow  it  to  be  given  in  evidence,  and  also  would  not  admit  evidence  to 
be  given  to  show  that  the  deposition  was,  in  point  of  fact,  not  taken 
upon  oath. 

GuRNEr,  B. — I  think  that  I  ought  not  to  receive  it. 

E.  Yurdley^  for  the  prisoners,  referred  to  the  case  of  Rex  v.  Leuns^ 
ante,  vol.  6,  p.  161,  (25  E.  C.  L.  R.  333.) 

GuRXEY,  B. — There  was  a  case  before  my  brother  Coleridge  on  the 
Northern  Circuit,  where  a  person  was  indicted  for  forgery,  and  my 
brother  Coleridge  allowed  his  deposition  before  the  Commissioners 
of  Bankrupts  to  be  read  in  evidence  against  him.     Wheater^s  Case,  2 

(a)  See  the  case  of  Reg,  ▼.  Owen,  ante,  p.  83.  (6)  See  ante,  p.  86. 

k2 
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Lewin's  C.  C.  1 57.(a)     I  confess  that  I  do  not,  on  principle,  see  the  dis- 
tinction between  that  and  some  of  the  other  cases.    Still  I  am  of  opinion 
that,  in  the  present  case,  I  ought  to  reject  the  evidence. 
Evidence  rejected. 

The  jury  found  all  the  three  prisoners  guilty;  and  two  of  them 
(Owen  and  Thonias)  were  executed,  the  sentence  of  the  other 
prisoner  being  commuted  for  transportation  for  life. 
Ludlowy  Serjt.,  and  F.  V.  Lee^  for  the  j)rosecution. 
Godson,  E.  Yardlcy,  and  Beadon,  for  the  prisoners. 

(a)  In  that  case,  which  was  tried  at  the  York  Spring  Assizes,  1638,  the  prisoner  was  indicted 
for  forgery,  and  it  was  proposed  to  give  in  evidence  against  him  his  deposition  taken  on  oath  before 
commissioners  of  bankrupts.  It  was  oljected  that  the  deposition  was  inadmissible'  as  not  being 
a  voluntary  statement;  but  to  this  it  was  answered,  that  when  before  the  commissioners  the 
prisoner  was  not  charged  with  any  crime,  and  the  case  of  Rex^v,  Mercenm^  2  Stark.  N.  P.  C. 
366,  was  relied  on.  The  evidence  was  received,  and  the  prisoner  was  convicted,  and  Mr.  Justice 
Coleridge  reserved  the  point,  and  the  jud(;es,  after  argument  by  Mr.  Starkie,  for  the  crown,  and 
Mr.  Dundas,  for  the  prisoner,  were  of  opinion  that  the  evidence  was  admissible.  But  in  the  case 
of  Rfx  V.  Brittoti,  tried  on  the  Western  Circuit  in  the  year  1 833,  1  M.  &  Rob.  297,  on  an  in- 
dictment against  a  bankrupt  for  cuncealin?  his  ejects,  it  was  proposed  to  prove  the  petitioning 
creditor's  debt,  by  putting  in  the  bankrupl*s  balance  sheet,  which  he  delivered  in  upon  oath.  It 
was  objected  for  the  defendant,  that  the  proceedings  under  the  comroisbion  could  not  in  any  way 
be  given  in  evidence  to  affect  the  defendant,  until  the  validity  of  the  commission  was  established. 
At  all  events,  that  the  defondaiit*s  examination,  under  which  the  balance  sheet  was  given  in, 
being  compulsory  and  on  oath,  could  not  be  brought  forward  to  affect  him  criminally,  as  it  waa 
obtained  from  him  under  a  sort  of  duress.  "  Pattcson,  J.,  afWr  consuhing  with  Alderson,  J^  said 
he  was  clearly  of  opinion,  that  the  balance  sheet  could  not  be  evidence  against  the  defendant  to 
prove  the  petitioning  creditor*s  debt." 


REGINA  V.  NORRIS  and  Others.— p.  241. 

A  steam-engine  used  in  draining  and  working  a  mine,  had  been  stopped  and  locked  up  for  the 
night  The  prisoners  got  into  the  engine>house  and  set  it  going,  and  there  being  no  machineiy 
attached,  the  engine  went  with  great  velocity  and  received  damage: — HcldL,  that  this  was  a 
damaging  of  the  engine  within  the  stat.  7  dt  8  Geo.  4,  c.  30,  s.  7. 

The  prisoners  were  indicted  on  the  7  &  8  Geo.  4,  c.  30,  s.  7,  for  felo- 
niously, unlawfully,  and  maliciously  damaging,  with  intent  to  destroy  it, 
a  certain  steam-engine  used  in  the  draining  and  working  of  a  mine ;  2d 
coimt,  for  damaging  the  engine  with  intent  to  render  it  useless. 

It  appeared  that  the  steam-engine  was  used  to  bring  up  coals  from 
one  shaft  of  the  mine,  and  water  from  another,  and  that  it  was  stopped 
and  locked  up  on  the  evening  of  the  3d  of  March,  and  that  the  prisoners 
on  tliat  night  got  into  the  engine-house  and  set  the  engine  going,  and 
from  its  having  no  machinery  attached  to  it,  the  engine  worked  with 
greater  velocity,  and  the  wheels  were  some  of  them  thrown  out  of  cog, 
so  that  the  engine  was  damaged  to  the  amount  of  £10,  and  would  have 
])een  injured  to  a  much  greater  extent,  if  the  mischief  had  not  been  dis- 
covered and  the  engine  stopped. 

GuRNEY,  B.,  left  it  to  the  jury  to  say,  whether  the  intent  of  the  prison- 
ers was  to  destroy  the  engine,  or  to  render  it  useless ;  and  held,  that,  if 
the  prisoners  had  either  of  those  hitents,  the  case  came  within  the  pro- 
visions of  the  statute.(a) 

The  jury  found  the  prisoners  guilty. 

F.  V.  Let,  for  the  prosecution. 

(a)  See  the  case  of  Rex  t.  Whiitingham,  ante,  p.  284. 
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SHREWSBURY  ASSIZES. 

{Civil  Side.) 
BEFORE  MR.  BARON  GURNEY. 


The  MAYOR,  ALDERMEN,  and  BURGESSES  of  LUDLOW,  v. 
CHARLTON,  Esq.— p.  242. 

Primi  facie,  it  must  be  presumed  that  the  books  of  a  corporation,  which  existed  before  the  mu- 
nicipal reform  act,  are  in  the  possession  of  the  new  corporation  which  succeeded  them  under 
that  act;  but  if  it  be  shown  that  the  old  corporation,  before  their  dissolution,  deposited  them 
with  a  banker,  and  that  from  his  hands  they  passed  into  the  master's  office  of  the  Court  of 
Chancery,  this  rebuts  the  presumption. 

In  an  action  brought  by  the  new  corporation,  it  appeared  that  the  defendant  had  presented  a 
petition  to  the  Vice-Chancellor  to  allow  the  production  of  these  books  on  the  present  trial, 
which  petition  was  opposed  by  the  present  plaintitTs,  and  dismissed,  with  costs. 

Htld^  that  under  these  circumstances  the  defendant  was  entitled  to  give  parol  evidence  of  the 
contents  of  the  books. 

The  document  delivered  out  by  the  registrar  of  the  Court  of  Chancery,  as  the  order  of  the  court, 
is  the  original  order,  and  to  make  it  evidence,  it  is  not  necessary  that  it  should  be  compared 
with  any  book  of  the  orders  of  the  couru 

A  corporation  came  to  a  vote  that  if  C.  would  alter  the  site  of  a  house,  the  corporation  would 
pay  him  £500. — This  resolution  was  entered  in  the  corporation  book,  and  C.  altered  the  site 
of  the  house : — Htld^  that  the  resolution  was  not  valid,  as  it  was  not  under  the  corporate  seal. 

An  old  corporation,  before  themunicipal  reform  act,  were  trustees  of  a  charity,  and  a  tenant  of 
the  charity  had  paid  rent  to  the  secretary  to  the  old  corporation  up  to  Lady-day,  1836  :-^ 
Held,  that  this  was  a  good  payment,  and  might  be  taken  advantage  of  in  an  action  brought 
by  the  new  corporation  for  the  rent. 

Covenant. — The  declaration  stated,  that  on  the  25th  of  March,  1820, 
the  bailiffs,  burgesses,  and  commonalty  of  the  borough  of  Ludlow, 
demised  certain  lands,  called  the  Foldgate  Farm,  to  the  defendant  for  a 
term  of  twenty-one  years,  at  a  rent  of  £150  a  year,  which  rent  the 
defendant  covenanted  to  pay.  Breach,  that  a  sum  of  375/.  13^.  5d,  was 
unpaid.  Pleas,  1st,  payment ;  2d,  a  set-off  of  ^6600,  agreed  to  be  paid 
to  the  defendant  for  pulling  down  and  altering  the  site  of  a  house,  called 
tlie  Charlton  Arms,  and  for  altering  a  roadway,  and  also  for  work, 
labour,  and  materials,  and  for  money  lent ;  3d,  a  special  plea,  which 
stated  in  substance,  that  it  was  agreed  between  the  old  corporation  of 
Ludlow  and  the  defendant,  that  he  should  alter  the  situation  of  the 
Cliarlton  Arms,  and  be  paid  ^6500  for  making  the  alterations ;  and  that 
it  was  agreed  that  these  sums  should  be  set  against  the  rent,  and  the  plea 
went  on  to  aver  that  the  defendant  had  made  the  alterations.  Replica- 
tion, taking  issue  on  each  of  the  pleas. 

Tlie  defendant's  counsel  began. 

It  was  opened  by  Talfourd^  Serjt.,  for  the  defendant,  that  the  Fold- 
gate  Farm  had  been  demised  to  the  defendant  by  the  old  corporation 
of  Ludlow,  as  trustees  of  a  charity,  the  rights  of  the  old  corporation 
having  been  transferred  to  the  new  corporation  by  the  stat.  b^^  Will. 
4,  c.  76,  and  that  the  present  claim  was  for  rent  due  for  three  and  a  half 
years  up  to  Michaelmas,  1835.  He  stated  also,  that  the  defendant  had 
paid  the  half-year's  rent  due  at  Lady-day,  1836,  to  Mr.  Morris,  the  secre- 
tary of  the  old  corporation,  and  that  would  raise  a  presumption  that  the 
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earlier  rent  had  been  paid ;  but  the  case  would  not  rest  on  presumption 
only ;  as  it  would  be  shown  that,  in  the  year  1835,  the  road  from  Lud- 
low to  Hereford  had  been  changed,  which  was  a  great  public  improve- 
ment, but  the  public  did  not  get  the  full  benefit  of  it  in  consequence  of 
the  Charlton  Arms,  an  inn  belonging  to  the  defendant,  being  inconve- 
niently placed  in  respect  of  the  new  road ;  and  it  would  be  proved,  that, 
at  a  meeting  of  the  old  corporation,  on  tlie  28th  of  October,  1835,  they 
came  to  a  resolution  to  ofl'er  the  defendant  five  hmidred  pounds,  if  he 
would  alter  the  site  of  the  Charhon  arms,  and  also  alter  a  road  near  it, 
so  as  to  complete  the  improvement  made  by  the  new  Hereford  road. 
This  proposal  was  acceded  to  by  the  defendant,  who  took  down  a  part 
of  the  inn,  and  rebuilt  it  on  a  dinerent  site,  and  also  altered  the  road  ac- 
cording to  the  plan  proposed. 

It  was.  proved  by  Mr.  Sankey,  who  was  high  bailiff  of  Ludlow,  in 
1834  and  1835,  that  the  alteration  of  the  Hereford  road  Had  been  made, 
and  that  at  the  meeting  of  the  old  corporation,  on  the  28th  of  October, 
1835,  (the  28th  of  October  being  the  charter-day,)  a  resolution  was  come 
to  respecting  the  Charlton  Arms. 

Taifourd,  Serjt.,  called  for  the  book  in  which  this  resolution  was  en- 
tered. 

Ludlowy  Serjt.,  for  the  plaintiffs. — We  admit  the  notice  to  produce, 
but  it  must  be  shown  that  the  books  are  with  us. 

GuRNEY,  B. — I  think  that  primsi  facie  the  present  corporation  must  be 
presumed  to  have  the  possession  of  the  books  of  the  old  corporation. 

Mr.  Sankey,  in  answer  to  questions  put  by  Ludlow^  Serjt.,  said,  "  The 
books  are  in  Chancery ;  the  old  corporation  lodged  them  at  a  banker's 
in  Ludlow,  jast  before  our  civil  death ;  we  did  it  to  keep  them  under 
om*  control.'' 

GuRNEY,  B. — This  puts  them  out  of  the  possession  of  the  plaintiffs. 

i?.  V.  Richards,  for  the  defendant. — Tlie  rights  of  the  old  corporation 
are  transferred  to  the  new  corporation ;  and  is  not  the  present  like  the 
case  of  a  partner,  who  is  not  a  party  hi  the  action,  having  removed  the 
books  ?  in  which  case  I  submit,  that  notice  to  produce  given  to  the  part- 
ners who  were  parties  to  the  action  would  be  sufficient. 

GuRNEY,  B. — It  strikes  me  that  that  is  hardly  so ;  you  call  on  the  new 
corporation  to  produce  something  which  they  not  only  have  not  got,  but 
which  your  witness  says  was  kept  out  of  their  power.  Show  me  that 
the  plaintiffs  have  a  control  over  these  books,  and  can  produce  them, 
and  I  shall  have  no  dirficulty. 

Mr.  George  Smhh  was  called.  He  said,  "  I  am  the  agent  of  the  de- 
fendant's attorney.  I  produce  a  petition  to  the  Lord  Chancellor  respect- 
ing the  production  of  these  books.  It  was  opposed  on  behalf  of  the  cor- 
poration of  Ludlow." 

Ludlow,  Serjt. — This  petition  is  res  inter  alios. 

GuRNEY,  B.,  (having  looked  at  the  petition.) — ^The  petition  states  that 
the  books  arc  in  the  master's  office.  The  defendant  asks  their  produc- 
tion and  the  plaintiffs  oppose  it 

Ludlow,  Serjt. — This  is  not  a  petition  between  the  defendant  and  the 
corporation. 

GuRNEY,  B. — The  defendant  is  endeavouring  to  give  secondary  evi- 
dence, because  he  cannot  give  primary  evidence ;  and  with  this  view  he 
wishes  to  show  that  he  aumot  give  primary  evidence,  because  you  pre- 
vent him  from  having  the  books  here. 
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LudlotVj  Serjt — ^The  petition  is  presented — In  the  matter  of  certain 
charities. 

Whately^  for  the  plaintiffs. — The  petition  is  entitled — In  the  matter 
of  certain  charities,  and  in  the  matter  of  the  5  &  6  Will.  4,  c.  76,  (the 
municipal  corporation  act ;)  and  it  states  that  the  clerk  of  the  master  de- 
clines to  produce  the  books  on  this  trial,  without  an  order  of  the  court, 
or  the  consent  of  the  new  corporation.  This  is  all  that  is  alleged  in  the 
petition.  Mr.  Smith  says  the  petition  was  opposed,  but  that  is  no  proof 
that  it  was  opposed  by  us. 

GuRNEY,  B. — Mr.  Smith  said  that  it  was  opposed  on  the  part  of  the 
corporation  of  Ludlow — I  must  receive  the  petition  in  evidence. 

In  answer  to  further  questions,  Mr.  George  Smith  said, "  I  was  in 
court  when  the  petition  was  heard  before  the  Vice-Chancellor,  on  the 
14th  of  March.  Mr.  Kindersley  appeared,  and  opposed  it  for  the  cor- 
poration.'' 

The  petition  was  received.  It  was  entitled — In  the  matter  of  several 
of  the  Ludlow  charities,  (naming  them,)  and  in  the  matter  of  the  5  &  6 
Will.  4,  c.  76,  (setting  out  its  title.)  It  stated  that  this  cause  was  at  issue, 
and  stood  for  trial  at  the  present  assizes ;  and  that  these  books  were  ma- 
terial evidence  for  the  defendant,  and  prayed  that  the  clerk  of  the  mas- 
ter should  attend  with  them  at  these  assizes. 

The  order  was  put  in :  it  recited  the  petition,  and  "  counsel  for  the  peti- 
tioners and  counsel  for  the  corporation  of  Ludlow  attending,"  it  ordered 
that  the  petition  should  be  dismissed  with  costs. 

/?.  V,  Richards  proposed  to  ask  Mr.  Smith  what  the  Vice-Chancellor 
said  in  giving  judgment,  but  afterwards  withdrew  the  question. 

Ludlowy  Serjt. — Is  the  paper  put  in  as  the  Vice-Chancellor's  order- — 
the  original  order  ? 

Mr.  George  Smith. — ^'^  I  obtained  it  myself  from  the  registrar's  office. 
It  is  an  order  in  the  usual  form,  obtained  in  the  usual  manner.  I  re- 
ceived it  from  the  registrar  as  the  Vice-Chancellor's  order." 

Ludlow  J  Serjt. — The  order  should  have  been  examined  with  the  origi- 
nal book. 

Gurnet,  B. — No :  what  the  registrar  delivers  out  is  the  order. 

Ludlow,  Serjt. — Does  your  lordship  consider  this  as  sufficient  proof 
of  the  order? 

Gurnet,  B. — Certainly. 

Talfourdy  Serjt. — I  propose  to  ask  the  contents  of  the  resolutions  of 
tlie  corporation  of  the  28th  of  October. 

Ludlow,  Serjt. — I  submit  that  that  evidence  is  not  receivable.  The 
old  corporation  deposit  the  books  with  a  banker — they  then  get  to  the 
Court  of  Chancery,  and  are  lodged  in  the  master's  office — the  master's 
clerk  declines  to  produce  them  without  the  consent  of  the  corporation  or 
an  order  of  the  Court  of  Chancery,  and  a  petition  is  presented,  which  is 
dismissed. 

Gurnet,  B. — The  counsel  for  the  corporation  resisting  it. 

Ludlow y  Serjt. — That  evidence  was  withdrawn. 

Gurnet,  B. — The  fact,  that  the  counsel  for  the  corporation  appeared 
and  resisted  the  petition,  is  proved.  That  is  quite  different  from  hearing 
all  that  was  said. 

Ludlow,  Serjt. — From  the  order  it  does  not  appear  that  Mr.  Kinders- 
ley did  more  than  appear  and  refer  himself  to  the  court.  How  can  we 
be  said  to  be  in  anv  default  from  the  non -production  of  the  books,  when 
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a  court  of  competent  jurisdiction  has  said  they  should  Dot  be  produced  ? 
The  most  that  can  be  said  is,  that  the  corporation  would  not  consent  to 
a  production  which  the  Vice-Ciiancellor  would  not  order.  And  why 
did  the  defendant  not  subpoena  the  master's  clerk  to  produce  the  books? 
and  if  the  master's  clerk  had  produced  the  books  on  a  subposna  duces 
tecum,  no  secondary  evidence  would  have  been  necessary. 

Whatdey, — These  books  never  were  in  the  possession  of  the  plain- 
tiffs ;  and  it  might  be,  that  they  would  not  consent  to  the  prayer  of  the 
petition  without  the  defendant's  undertaking  to  pay  the  costs  of  bringing 
them  down.  If  a  subpcpiia  had  been  served  on  the  master's  clerk,  the 
judge  at  the  trial  would  have  decided  whether  the  books  ought  to  have 
been  produced  or  not.  It  is  clear  from  the  dismissal  of  the  petition  with 
costs,  that  the  Vice-Chancellor  thought  that  the  plaintiffs  were  not  to 
blame. 

GuRNEY,  B. — In  this  case  the  defendant  has  done  all  that  he  can  to 
obtain  the  books.  I  do  not  think  it  is  for  a  plaintiff  to  go  into  the  Court 
of  Chancery  to  oppose  the  production  of  books,  and  then  come  to  the 
Assizes  and  oppose  the  reception  of  secondary  evidence  because  the 
books  are  not  produced.     I  shall  receive  secondary  evidence. 

Mr.  Sankeywas  recalled  to  prove  the  contents  of  the  resolutions.  He 
stated  that  there  was  no  stamp  on  the  book. 

Ludlow^  Serjt.,  objected  that  the  book  should  have  been  stamped. 

GuRNEY,  B. — I  will  receive  the  evidence,  subject  to  the  objection  as 
to  the  stamp. 

It  appearing  afterwards  that  Mr.  Sankey  had  never  seen  the  original 
l)Ook,  it  was  proved  by  Mr.  Downes,  the  present  town  clerk  of  Ludlow, 
that  the  resolution  was  hi  the  following  terms:  (he  asking  for  a  printed 
copy  of  the  entry  in  the  book,  which  was  given  to  him  by  Talfourdj 
Seijt.,  instead  of  his  stating  the  contents  of  the  resolutions  from  memory.) 
The  resolution  was  as  follows : — 

«  28th  October,  1835. 

"  Resolved — That  £500  be  paid  to  Mr.  Charlton  to  aher  the  Charlton 
Arms  Inn  according  to  the  plan  produced  by  Mr.  Atkins,  if  he  will  give 
his  consent  to  the  alteration. 

"  Mr.  Charlton  then  addressed  the  meeting,  and  stated  that  he  had  no 
objection  to  the  Charlton  Arms  Inn  being  altered  according  to  the  plan 
produced,  and  on  receiving  £50  to  alter  the  present  road  to  the  stables, 
if  Mr.  Stead  thouglit  that  such  sum  would  be  necessary  to  make  a  con- 
venient approach  to  the  stables. 

"  The  thanks  of  the  meeting  were  then  given  to  Mr.  Charlton  for  the 
readiness  he  has  shown  to  accommodate  the  public." 

It  was  proved  that  the  defendant  had  made  the  aherations  at  the 
Charlton  Arms  and  at  the  road,  which  were  finished  early  in  the  year 
1836,  the  expense  benig  above  £500. 

With  respect  to  the  payment  of  75/.  13^.  5d,  for  the  half-year's  rent, 
paid  on  the  31st  of  March,  1S36,  Mr.  Morris  was  called.  He  said :  "  I 
was  secretary  to  the  late  corporation  as  charity  trustees;  I  was  aj)pointed 
on  the  27th  January,  1836;  the  old  corporation  continued  to  act  as 
charity  trustees  till  October,  1836.  (r/)  In  March,  1836,  Mr.  Charlton 
paid  me  rent,  and  I  gave  him  a.  receipt.  The  new  corporation  had  come 
into  office  on  the  26th  of  December,  1835,  but  those  who  had  been  the 

(a)  Under  Kct  71  of  the  Municipal  Corporation  act,  5  &  6  Will.  4,  c.  76. 
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old  rorpnration  continued  to  act  as  charity  trustees  till  the  October  fol- 
lowing ;  the  Foldgate  Farm  is  a  charity  estate." 

Ludlow^  Serjt. — The  receipt  of  the  charity  trustees  is  no  evidence 
against  the  new  corporation.  They  were  not  then  the  old  corporation, 
as  that  was  defunct.  They  are  not  the  new  corporation,  but  quite  a 
distinct  body. 

Talfourd^  Serjt — ^The  present  plaintiffs  are  now  the  representatives 
of  the  old  corporation,  and  in  that  character  only  can  they  sue  here  at 
all.  The  old  corporation  were  to  continue  trustees  of  the  charities  after 
they  ceased  to  be  the  corporation. 

GuRNEY,  B. — This  was  a  lease  granted  by  the  old  corporation.  It 
was  a  grant  of  charity  land.  It  is  rather  a  nice  point ;  but,  as  the  legis- 
lature continued  the  old  corporation  as  charity  trustees,  I  think  that 
during  the  time  that  they  were  so  continued  trustees,  they  had  a  right 
to  receive  the  rents  of  the  charity  estates. 

Ludlowy  Serjt.,  addressed  the  jury  for  the  plaintiffs. 

Gttrney,  B.  (to  the  jury.) — The  only  question  I  can  leave  to  you  is, 
whether  there  was  a  contract  between  the  old  corporation  and  Mr. 
Charlton,  which  he  has  performed  on  his  part.  You  will  therefore  say 
whether  the  corporation  agreed  to  pay  the  defendant  £500  to  alter  the 
Charlton  Arms,  and  whether  he  has  done  so.  The  third  plea  is  not 
pioved.  The  defence,  therefore,  rests  on  the  set-off  as  to  all  but  the 
75/.  13*.  5rf.,  and  the  question  is,  whether,  if  Mr.  Charlton  had  brought 
an  action,  he  could  have  recovered. 

The  foreman  of  the  jury — ^*^  We  find  that  the  agreement  was  made, 
and  that  Mr.  Charlton  performed  it." 

GuRXEY,  B.,  directed  a  verdict  to  be  entered  for  the  plaintiffs  for  jBSOO, 
heuig  the  balance  of  the  rent  after  deducting  the  75/.  13^.  5c?.  paid  to 
Mr.  Morris;  his  lordship  giving  Talfourd^  Serjt.,  leave  to  move  to  enter 
a  verdict  for  the  defendant,  if  the  Court  of  Exchequer  should  be  of 
opinion  that  the  resolutions  contained  in  the  corporation  book  did  not 
require  a  stamp. 

Ludlow,  Serjt.,  and  Whateley,  for  the  plaintiffs. 

Talfourdj  Serjt.,  R.  V.  Richardsy  and  F.  V.  LeCy  for  the  defendant. 


In  the  ensuing  term,  Talfourdy  Serjt.,  applied  to  the  Court  of  Exche- 
quer, in  pursuance  of  the  leave  given,  for  a  rule  to  show  cause  why  the 
verdict  should  not  be  entered  for  the  defendant,  or  why  there  should 
not  be  a  new  trial  on  payment  of  costs,  to  give  the  defendant  an  oppor- 
tunity of  getting  the  resolution  stamped.  The  Court  granted  a  rule  to 
'^liow  cause,  which  after  argument  was  discharged,  upon  the  ground 
that  the  resolution  of  the  corporation  was  not  valid,  it  not  being  under 
the  corporate  seal — the  court  gave  no  opinion  on  the  question  of  the 

stamp. 

— ^ 

DA  VIES  V.  DAVIES.— p.  252. 

On  an  application  for  a  new  trial,  one  of  the  witnesses  made  an  affidavit  The  same  witness 
was  called  on  the  second  trial.  It  was  proposed  to  cross-examine  the  witness  from  an  office- 
copy  of  her  affidavit,  which  was  ordered  by  a  judge's  order  (in  the  usual  form)  to  be  admitted 
as  a  true  copy  : — Htld^  that  this  might  be  done,  and  that  it  was  not  necessary  to  have  the 
original  affidavit  to  cross-examine  upon. 

This  was  a  new  trial  of  the  case  reported  ante,  p.  47. 

One  of  the  witnesses  for  the  defendant  was  his  sister  Eliza,  who  was 
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examined  on  the  former  trial,  and  also  made  an  affidavit  for  the  defend- 
ant, in  showing  cause  against  the  rule  for  a  new  trial  in  the  Court  of 
Exchequer. 

Taffourdy  Serjt.,  for  the  plaintiff,  put  an  office  copy  of  the  affidavit 
made  by  the  witness  in  the  Exchequer  into  her  hand,  and  proposed  to 
cross-examine  her  upon  it. 

R.  V.  Richards,  for  the  defendant. — ^To  entitle  the  other  party  to 
cross-examine  upon  an  affidavit,  the  original  affidavit  must  be  put  into 
the  hand  of  the  witness. 

Tulfonrdy  Serjt.,  put  in  the  following  order  to  admit,  made  by  the 
Lord  Chief  Justice  Tindal  : — 

"  Davies  v.  Davies. 

"  Upon  hearing  the  attorneys  or  agents  on  both  sides,  and  by  consent, 
I  do  order  that  the  defendant  at  the  trial  of  this  cause  hereby  make  the 
admissions  specified  in  the  notice,  served  by  the  plaintiff's  attorney  or 
agent  upon  the  defendant's  attorney  or  agent,  dated  the  7th  of  Marcli, 
1840. 

"  Dated  the  12th  of  March,  1840.  N.  C.  Tindal." 

To  this  order  was  annexed  a  notice  to  admit,  which  was  dated  the 
7th  of  March,  and  was  in  the  following  form : — "  Take  notice,  that  t)ie 
plaintifif  in  this  cause  proposes  to  adduce  in  evidence  the  following 
documents  hereunder  specified,  and  that  the  same  may  be  inspected  by 
vhe  dejfendant,  his  attorney  or  agent,  at  my  office,  &c.,  on,  &c.,  and  that 
:he  deVendant  will  be  required  to  admit  that  such  of  the  said  documents 
as  are  specified  to  be  originals,  were  respectively  written,  signed,  or 
executed,  as  they  purport  respectively  to  have  been ;  that  such  as  are 
specified  as  copies,  are  true  copies,  and  such  documents  as  are  stated  to 
have  been  served,  sent,  or  delivered,  were  so  served,  sent,  or  delivered 
respectively,  saving  all  just  exceptions  to  the  admissibility  of  all  such 
documents  as  evidence  in  this  cause.'^     Dated,  &c. 


Description  of  Documenia, 

Date, 

Original  or  Duplicate  served, 
sent^  or  delivered,  when, 
how,  and  to  whom. 

Affidavit  of  Elizabeth  Howella,  sworn 
in  this  cause,  and  filed  in  the  Court 
of  Exchequer  of  Pleas. 

Affidavit  of  Eliza  Davies,  sworn  in  this 
cause,  and  filed  in  same  court. 

1639. 
Uth  Nov. 

ISlhNov. 

Office  copy. 
Office  copy. 

R.  V.  Richards, — ^This  is  only  an  order  to  admit  the  copy,  "  saving 
\\\  just  exceptions  to  the  admissibility  of  all  documents  as  evidence  hi 
this  cause."     Those  are  the  very  words  of  the  notice  to  admit. 

Talfonrdy  Serjt.,  for  the  plaintiiT. — But  the  notice  also  states  that  the 
defendant  will  be  required  to  admit  "  that  such  as  are  specified  as  copies 
are  true  copies."  In  the  case  of  Highfield  v.  Peakc,  M.  &  M.  109,  on 
the  trial  of  an  issue  out  of  Chancery,  an  examined  copy  of  the  deposi- 
tion of  one  of  the  witnesses  was  allowed  to  be  read  for  the  purpose  of 
contradicting  the  evidence  of  the  same  witness  on  the  trial  of  the  issue ; 
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and  if  an  examined  copy  of  the  deposition  was  receivable  in  tliat  cnso, 
I  submit  that  an  office  copy  admitted  to  be  a  true  copy  under  the  judge's 
order  would  be  receivable  here. 

GuRNEY,  B. — I  think  that  I  ought  to  allow  the  cross-examination  from 
the  office-copy. 

TaJfourd,  Serjt.,  cross-examined  from  the  office-copy  of  the  witnesses 
affidavit. 

Verdict  for  the  defendant. 

TaJfourdy  Serjt.,  Carrington^  and  Thomas^  for  the  plaintiff. 

iJ.  V.  Richards  and  Whateley^  for  the  defendant. 


DOE,  on  the  Demise  of  HADEN  and  Another,  v.  BURTON.— p.  254. 

In  ejectment  by  parish  officers  to  recover  a  cottage,  entries  in  the  books  of  a  decease<l 
tnidesman,  of  charges  for  the  building  of  the  cottage,  which  are  there  stated  to  have 
V>een  paid  by  the  lord  of  the  manor,  are  not  admissible  in  evidence  on  the  part  of  the 
defendant. 

If  A.  be  put  into  possession  of  a  cottage  by  parish  officers,  and  the  lord  of  the  manor 
prevail  on  A.  to  give  up  the  possession  of  the  cottage  to  him,  and  the  lord  of  the  manor 
put  B.  into  possession,  and  the  parish  officers  bring  an  ejectment  against  B.,  B.  can- 
not set  up  a  title  in  the  lord  of  the  manor,  as  under  these  circumstances  neither  ilie 
lord  of  the  manor  nor  B.  can  set  up  any  title  which  A.  could  not  set  up ;  and  if  the 
cottage  really  belonged  to  the  lord  of  the  manor,  he  must  bring  an  ejectment  for  it. 

Ejectment  to  recover  a  cottage  situate  at  Donnington. 

It  was  opened  by  R,  V,  Richards^  for  the  plaintiffs,  that  the  cottage 
ill  question  was  a  parish-house,  which  had  belonged  for  many  years  to 
the  parish  of  Donnington,  and  had  been  repaired  by  them ;  and  that  the 
parish  officers  had  put  a  pauper  family,  named  Burchall,  into  the  cot- 
tage :  and  that  Mr.  Bishton,  who  claimed  to  be  lord  of  the  manor,  had 
prevailed  on  them  to  go  to  another  cottage,  and  he  had  put  the  prrescnt 
defendant  into  this  cottage.  Upon  this  state  of  facts  he  submitted,  that 
Mr.  Bishton,  coming  in  under  a  person  put  in  by  the  parish  officers, 
could  not  dispute  the  title  of  the  parish  officers,  and  that  the  dofejidant 
coming  in  under  Mr.  Bishton  could  not  set  up  any  defence  which  Mr. 
Bishton  could  not  set  up.  He  cited  the  cases  of  Doe,  on  the  demise  of 
Balhn,  V.  Milh^{a)  and.i>oe,  on  the  demise  oi  Knight  v.  Lady  Smytht\(b) 

It  was  proved  that  the  parish  officers  had  put  paupers  into  the  cotta^^^e, 
and  removed  them  from  it,  and  had  done  repairs ;  and  that  in  the  year 
1S25  Burchall  and  his  family  were  put  in  by  the  overseers.     It  was  also 

i*i)2  Ad.  &  El.  17.  In  that  case,  premises,  being  in  possession  of  a  tenant  under  a  len/se, 
a  j'urty  claiming  them  by  an  alleged  title  adverse  to  that  of  the  lessor,  and  prior  to,  the 
U>!t<«e.  demanded  them  of  the  lessee,  and  obtained  possession  by  paying  him  £20.  /  The 
!'--Mir  brought  ejectment  against  the  person  so  in  possession,  the  term  having  bccin  for- 
1 -Mill,  and  it  was  held  that  the  defendant  could  not  set  up  his  adverse  title  again yst  the 
landlord. 

[h)  i  M.  &  S.  347.  In  that  case  the  person  in  possession  had  come  in  under  an  'agree- 
ment with  the  lessor  of  the  plaintiff,  and  had  paid  rent  to  him,  and  afterwards  disoUiimed : 
it  was  held,  that  a  third  person  could  not  defend  as  landlord,  and  dispute  the  lessor  of 
the  plaintiff's  title  ;  and  Batley,  J.,  said,  **  the  tenant  should  have  given  up  the  ^j)08ses« 
>ioD  to  Knight,  and  the  defendant,  if  she  has  title,  might  have  maintained  her  eject.ment'^ 
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proved  by  the  Tfidow  of  Burchall,  that  she  gave  up  the  cottage  to  Mr. 
Bishton,  who  put  her  into  a  cottage  he  had  recently  built. 

It  was  opened  by  Talfourd,  Serjt.,  for  the  defendant,  that  Burchall 
and  his  family  were  put  in  by  the  parish  offipers,  and  Mr.  Bishton,  as 
lord  of  the  manor,  jointly,  and  that  the  cottage  was  originally  built  by 
Mr.  Bishton. 

On  the  part  of  the  defendant,  Mr.  Nicholson  was  called.  He  stated 
that  his  grandfather  (now  deceased)  had  been  a  builder,  and  he  produced 
his  grandfather's  books. 

Talfourd,  Serjt.,  proposed  to  put  in  an  entry  in  the  deceased  Mr. 
Nicholson's  books,  to  show  that  he  had  built  this  cottage,  and  that  Mr. 
Bishton  had  paid  him  for  so  doing.  He  cited  the  case  of  Hex  v.  In- 
habitants  of  HendoUj  in  which  Lord  Denman  allowed  the  books  of  a  de- 
ceased person  who  repaired  a  bridge,  to  be  given  in  evidence,  to  show 
that  the  parish  had  paid  him  for  so  doing. 

R,  V.  Richards. — The  principle  on  which  entries  of  this  kind  are  ad- 
mitted is,  that  by  making  the  entry  the  person  charges  himself  to  some 
other  person ;  and  the  courts  began  by  admitting  the  entries  of  deceased 
stewards  and  receivers  who,  by  their  entries,  charged  themselves  to  their 
employers.  In  later  cases  the  courts  have,  under  particular  circum- 
stances, gone  further.  In  the  case  of  Higham  v.  Ridgway^  10  East,  lOi^, 
on  a  question  as  to  the  day  on  which  a  child  was  born,  the  books  of  a 
decej^ised  accoucheur,  with  the  entry  marked  "paid,"  were  received  as 
evidence  of  the  time  of  the  birth ;  and  in  the  case  of  Doe  on  the  demise 
0^  Patteshall  v.  Turford^  3  B.  &  Ad.  890,  and  Poole  v.  DicaSy  ante,  vol. 
7,  p.  79 ;  and  1  Scott,  600,  entries  of  deceased  clerks  of  business  done 
in  attorneys'  offices  (in  the  one  case  the  service  of  a  notice  to  quit,  and 
in  thc^  other  the  making  of  a  tender)  were  received  in  evidence.  But 
this  is  a  mere  entry  of  a  tradesman  in  his  own  book  that  he  has  receive*! 
this  money ;  and  if  this  entry  were  evidence,  the  books  of  every  trades- 
man ^ffO\lld  be  evidence  for  and  against  third  persons  as  soon  as  he  was 
dead,  (a)  In  the  case  of  Doe,  on  the  demise  of  Gallopy  v.  Vowles^  1  M. 
&  Rob.  261,  it  was  held,  that  a  deceased  tradesman's  bill  for  repairs, 
with  l\is  receipt  thereon,  was  not  evidence  of  the  work  having  been  done 
for  vthe  person  charged,  though  the  paper  was  found  among  the  other 
papei-s  of  the  person  charged ;  and  Mr.  Justice  Littledale  said,  "  The 
casew  have  gone  quite  far  enough.  There  would  be  no  limit  if  such  a 
pajtoer  as  this  were  admitted." 

©URNEY,  B. — I  have  great  doubt  about  this  being  evidence.  I  think 
I  (Jught  not  to  receive  it. 

The  evidence  was  rejected. 

j^vidence  was  given  with  a  view  of  showing  that  Burchall  and  his 
fampy  were  put  into  the  cottage  by  Mr.  Bishton  and  the  parish  officers 
jpmtly,  but  upon  this  part  of  the  case  the  evidence  was  contradictory. 

'-  GuRNEY,  B.  (in  summing  up). — The  plaintiffs,  who  are  parish  officers, 
seek  to  recover  in  this  case,  because,  as  they  say,  they  have  from  timt 
to  tlime  put  paupers  to  reside  in  this  cottage,  and  put  in  some  persons  of 
the  ^name  of  Burchall,  who  continued  to  reside  there  till  Mr.  Bishton  in- 
duce d  them  to  leave,  and  give  up  the  cottage  to  him.  If  these  person? 
\ 

(rt)  As  to  the  reception  of  entries  in  the  books  of  deceased  rectors  and  vicars,  as  evi 
deoce/  for  their  successors,  see  PhiU.  on  Evid.  ch.  7,  s.  7. 
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were  put  into  the  cottage  by  the  parish  officers,  they  could  give  no  bet- 
ter title  than  they  themselves  had,  and  Mr.  Bishton  could  set  up  no  de- 
fence which  they  could  not ;  and  if  the  defendant  was  let  into  possession 
Ly  Mr.  Bishton,  the  defendant  can  set  up  no  title  which  Mr.  Bishton 
could  not.  The  case  for  the  defendant  is,  that  Mr.  Bishton  being  in 
possession  of  the  cottage,  he  and  the  parish  officers  jointly  put  in  the 
Burchalls.  Upon  that  part  of  the  case  the  evidence  is  contradictory. 
If  Mr.  Bishton  and  the  parish  officers  did  jointly  put  the  Burchall  family 
into  the  house,  Mr.  Bishton  and  those  who  claim  under  him  will  be  enti- 
tled to  contest  the  right  of  the  parish ;  but  if  the  parish  officers  alone 
put  in  the  Burchall  family  (and  it  is  conceded  that  the  parish  officers 
repaired),  and  Mr.  Bishton  did  not  as  a  matter  of  right  concur  in  the 
putting  of  them  in,  he  cannot  in  this  ejectment  contest  the  title  of  the 
parish.  However,  it  is  still  open  to  him  to  bring  his  ejectment  against 
the  parish  officers  and  recover  the  cottage,  if  he  has  really  a  better  title 
than  they  have. 

Verdict  for  the  plaintiflfs. 

R.  V.  JiiehardSj  WJiateley^  and  Browne^  for  the  plaintiffs. 

Talfourdj  Serjt.,  and  TF.  J.  Alexandery  for  the  defendant. 


[Crotvn  Side.) 
BEFORE  MR.  JUSTICE  PATTESON. 


REGINA  V.  THOMAS  JONES.— p.  258. 

Whether,  on  a  count  charging  a  shooting  with  intent  to  murder,  it  is  essential  that  the 
jury  should  be  satisfied  that  that  intent  existed  in  the  mind  of  the  prisoner  at  the  time 
of  the  offence,  or  whether  it  is  sufficient  that  it  would  have  been  a  case  of  murder  if 
death  had  ensued : — 

Quare  t  But  if  it  be  necessary  that  the  jury  should  be  satisfied  of  the  intent ;  the  cir- 
cumstance that  it  would  liave  been  a  case  of  murder  if  death  had  ensued,  would  of 
itself  be  a  good  ground  from  which  the  jury  might  infer  the  intent,  as  every  one  must 
be  taken  to  intend  the  necessary  consequences  of  his  own  acts. 

A.  va5  night-puaching  in  a  wood  belonging  to  B.,  and  B.  came  up  to  A.  and  presented  a 
pistol  at  him,  saying,  '*Damn  you,  surrender;"  A.  said,  '*Now,  don't  yuu,"  and  raised 
an  air-gun,  and  discharged  it,  and  wounded  B. 

Senblf,  that  if  B.  had  died,  it  would  not  have  been  a  case  of  murder. 

Shooting. — The  indictment  charged  the  prisoner  with  having,  on  tho 
17th  of  December,  1839,  shot  at  Robert  Chambre  Vaughan,  Esq.,  with 
a  certain  air-gun,  "  charged  and  loaded  with  air  and  a  leaden  ball/'  with 
intent  to  murder  him.  The  indictment  also  contained  counts  charging 
intents  to  disable,  to  disfigure,  and  to  do  grievous  bodily  harm. 

On  the  part  of  the  prosecution,  Mr.  Vaughan  was  called :  he  said — "* 
reside  at  Burlton  Hall,  in  this  county ;  I  had  a  gamekeeper  named  Capp , 
I,  on  the  night  of  the  17th  of  December,  in  consequence  of  information, 
went  to  a  cover  on  my  estate ;  it  was  about  ten  o'clock  at  night;  I  con« 
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cealed  myself  in  some  fern  in  the  cover,  and  heard  an  alr-gnn  uischarged 
twice ;  there  are  pheasants  in  the  cover ;  I  sent  Capp  to  the  outside  of 
tlie  cover,  and  heard  a  noise  of  some  one  coming  through  the  underwood; 
I  looked  out,  it  was  a  bright  clear  moonlight  night,  and  I  saw  a  man 
coming  through  the  underwood  at  a  distance  of  about  100  yarSs  from 
me ;  he  got  into  a  path  out  of  my  sight ;  I  left  my  place  of  hiding,  and 
got  into  the  path,  and  he  was  about  twelve  yards  from  me ;  he  stopped, 
and  I  advanced  towards  him ;  I  looked  at  him  carefully,  and  got  within 
a  distance  of  from  four  to  six  yards  from  him ;  he  had  a  dark  velveteen 
jacket  and  breeches,  and  leggings,  or  gaiters ;  I  saw  his  face ;  I  do  not 
swear  the  prisoner  is  the  man,  but  I  firmly  believe  him  to  be  so ;  I  com- 
manded him  to  surrender ;  my  expression  was,  *  Damn  your  blood,  sur- 
render. Sir!'  I  presented  my  pistol  at  him;  he  said,  'Now,  don't  you;' 
and  he  raised  his  air-gun,  and  discharged  it;  the  ball  struck  my  left 
shoulder ;  I  staggered,  and  my  right  arm  dropped ;  I  raised  my  pistol 
again,  and  fired  at  him ;  the  path  is  a  private  path  for  me  and  my  keep- 
ers ;  the  nearest  public  path  is  nearly,  but  not  quite,  a  quarter  of  a  mile 
off;  I  was  attended  by  Mr.  Gwynne,  the  surgeon;  I  did  not  come  down 
stairs  till  the  4th  of  January ;  I  had  not  known  the  prisoner  before ;  I 
saw  him  on  the  4th  of  January ;  he  was  brought  into  my  dining-room  ; 
he  had  then  a  rough  blue  coat  on ;  he  spoke,  and  his  voice  corresponded 
as  well  as  his  person  with  that  of  the  man  I  saw  in  the  wood." 

In  his  cross-examination,  Mr.  Vaughan  said — "The  cover  is  about 
ten  acres;  I  said,  'Damn  your  blood,  Sir,  surrender/  in  a  loud  and 
angry  tone,  I  believe ;  the  place  is  a  quarter  of  a  mile  from  any  house ; 
I  wore  a  shooting  jacket. 

Other  evidence  was  also  given  to  show  the  identity  of  the  prisoner. 

J.  G,  Phillimore^  for  the  prisoner,  submitted,  with  respect  to  the 
first  count  of  the  indictment,  which  charged  an  intent  to  murder,  that, 
to  support  a  count  charging  an  intent  to  murder,  the  jury  must  be  satis- 
fied that  a  positive  intention  to  murder  existed  in  the  mind  of  the  pri- 
soner at  the  time  of  the  commission  of  the  ofience ;  and  that  it  was  not 
enough  that  the  offence  would  have  been  murder  if  death  had  ensued. 

Pattksox,  J.  (in  summing  up). — It  is  a  very  important  question, 
whether,  on  a  count  charging  an  intent  to  murder,  it  is  essential  that  the 
jury  should  be  satisfied  that  that  intent  existed  in  the  mind  of  the  pri- 
soner at  the  time  of  the  offence,  or  whether  it  is  suflScient  that  it  would 
have  been  a  case  of  murder  if  death  had  ensued ;  however,  if  it  be  neces- 
sary that  the  jury  should  be  satisfied  of  the  intent,  I  have  no  doubt  that 
the  circumstance,  that  it  would  have  been  a  case  of  murder  if  death  had 
ensued,  would  be  of  itself  a  good  ground  from  which  the  jury  might  infer 
the  intent,  as  every  one  must  be  taken  to  intend  the  necessary  conse- 
([uenccs  of  his  own  acts.  In  the  present  case,  I  think  you  may  dismiss 
the  first  count  frorn  your  consideration,  as  it  would  be  very  diflScult  to 
say,  that  if  ^Ir.  Vaughan  had  died,  this  would  have  been  a  case  of  mur- 
C.Qc,{a)  (On  the  other  counts,  his  lordship  left  the  case  to  the  jury,  as 
a  mere  question  of  identity.) 

Verdict — Not  Guilty. 

F,  V,  Lei\  for  the  prosecution. 

J,  G,  Phillimore^  for  the  prisoner. 

(a)  In  the  case  of  Reg.  v.  Cruse,  ante,  vol.  8,  p.  541,  which  was  an  indictment  aga'nst 
husband  and  wife,  on  the  stat.  1  Vict.  c.  85,  s.  2,  for  inflicting  an  injury  dangerous  to 
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life,  icith  intent  to  murder,  Mr.  Justice  Patteson  said,  "Before  you  can  find  the  prisoner, 
Thomas  (?rus»e,  guilty  of  this  felony,  you  must  be  satisfied  that  when  he  inflicted  this 
violence  ou  the  child  he  had  in  his  n|ind  a  positive,  intention  of  murdering  that  child. 
K\en  if  he  did  it  under  circumstances  which  would  have  amounted  to  murder  if  death 
bad  ensued,  that  will  not  be  suflftcient  unless  he  actually  intended  to  commit  murder."  So 
in  the  ca§e  6f  Heg.  v.  //i7/,  ante,  vol.  8,  p.  274,  which  was  a  case  of  uttering  a  forged 
bin  of  exchange.  Baron  Aldebson  said,  '*A  man  must  be  taken  to  intend  the  conse< 
queuces  of  bis  own  acts,  and  must  intend  to  defraud  if  he  pays  another  a  false  note 
instead  of  a  real  one ;"  and  the  fifteen  judges  held  that  the  direction  of  the  learned  Baron 
wa<  right.  In  the  case  of  Reff.  v.  Beard,  ante,  vol.  8,  p.  143,  which  was  a  case  of  uttering 
a  fdrgcd  acceptance  on  a  bill  of  exchange,  Mr.  Justice  Coleridge  said,  *'  As  to  the  intent, 
1  muht  t«ll  you,  that  every  man  is  taken  to  intend  the  natural  consequences  of  his  own 
act;'  and  in  the  case  of  Reg,  v.  Cooke,  ante,  vol.  8,  p.  582,  which  was  also  a  case  of  utter- 
ing a  forged  acceptance,  Mr.  Justice  Patteson  said,"  If  the  prisoner,  at  the  time  ho 
uttered  this  bill,  knew  that  the  acceptance  was  forged,  and  meant  the  bill  to  be  taken  as 
a  hill  with  a  genuine  acceptance  upon  it,  the  inevitable  conclusion  is,  that  he  intended  to 
defraud.  That  was  the  opinion  of  the  judges  in  a  late  case  [the  case  of  Reff,  v.  JUll], 
reserved  for  their  consideration." 


HEREFORD  ASSIZES. 

{Oivil  Side.) 
BEFORE  MR.  JUSTICE  PATTESON. 

DELAMOTTE  v.  LANE,— p.  261. 

Tn  an  action  for  a  quarter's  salary,  for  taking  away  a  child  from  a  school  without  a  quar- 
ter'rt  notice,  evidence  was  given  on  the  part  of  the  plaintiff,  that  a  prospectus  was  given 
to  the  defendant  when  he  came  to  inquire  the  terms  of  the  school,  and  that  it  was  usual 
to  send  a  prospectus  of  the  terms  of  the  school  with  each  child  who  went  home  for  the 
holidays ;  and  it  was  proposed,  on  the  part  of  the  defendant,  to  call  a  witness  to  prove 
that  she  had  taken  her  children  from  the  plaintiff's  school  without  notice,  and  without 
being  called  on  for  the  quarter's  salary : — 

Held,  that  this  evidence  was  not  admissible:  but  that  the  witness  might  be  asked, 
whether  she  had  ever  received  any  prospectus  when  her  children  came  home  for  the 
holidays. 

Assumpsit  by  the  plaintiff,  who  was  a  schoolmistress,  to  recover  a 
quarter *3  salary  for  taking  away  the  defendant's  children  without  giving 
a  qixirter's  notice,— Plea,  non-assumpsit. 

The  plaintiff,  in  order  to  prove  that  the  terms  of  the  school  were 
known  to  the  defendant,  gave  evidence  that  a  prospectus  had  been  given 
to  him  when  he  called  to  inquire  the  terms  of  the  school ;  and  that  it 
was  usual  to  send  a  prospectus  of  the  terms  of  the  school  with  each 
cliild  who  went  home  for  the  holidays.  On  the  part  of  the  defendaiK,  a 
witness  was  called,  by  whose  evidence  it  was  proposed  to  prove  that  sfie 
had  taken  away  her  children  without  notice,  and  without  being  called 
upon  to  pay  the  quarter's  salary. 

VOL.  XXXVIII.  21  0  2 
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TaJfourd,  Serjt. — I  submit  that  thig  is  not  evidence. 

Ludlow^  Serjt. — I  put  it,  that  it  is  evidence  to  show  that  the  plaintiff 
did  not  contract  generally  in  the  way  in  which  she  says  she  did. 

Pattesox,  J. — I  think  the  evidence  is  not  admissible ;  but  you  may 
show  that  the  witness  never  received  any  prospectus ;  because  that  goes 
to  show  that  the  usual  course  was  not  such  as  is  set  up  on  the  part  of 
the  plaintiff. 

The  witness  then  stated  that  she  had  never  received  any  prospectus. 

Verdict  for  the  plaintiff. 

Talfourd^  Serjt.,  R.  V.  RichardSj  and  W.  H.  Cooke^  for  the  plain- 
tiff. 

LudloWy  Serjt.,  and  Greaves^  for  the  defendant. 


WHEELER  V.  WHITING.— p.  262. 

A.  telling  a  policeman  to  take  charge  of  B.,  is  the  same  as  his  telling  the  policeman  to 
take  B.  into  custody,  and  is  sufficient  to  support  an  action  for  false  imprisonment  by 
B.  against  A. 

SembUj  that  in  an  action  for  false  imprisonment,  a  plea  that  the  defendant  iiras  possessed 
of  a  house,  and  that  the  plaintiff  was  there  making  a  great  disturbance,  and  refused  to 
depart  when  requested,  and  was  in  great  heat  and  fury,  ready  and  desirous  to  make  an 
affray,  and  cause  a  breach  of  the  peace,  whereupon  the  defendant  gave  the  plaintiff  into 
custody,  is  bad. 

Assault  and  false  imprisonment. — Pleas,  1st,  to  the  whole  declara- 
tion, not  guilty ;  2d,  as  to  the  assault  and  battery,  that  the  defendant 
was  possessed  of  a  house,  and  that  the  plaintiff  made  a  disturbance  there, 
and  refused  to  depart  when  requested  so  to  do,  wherefore  the  defendant 
laid  hands  on  him  and  put  him  out ;  3d,  as  to  the  assault  and  battery 
and  part  of  the  imprisonment,  that  the  defendant  was  possessed  of  a 
house,  and  that  the  plaintiff  was  and  continued  in  it  making  a  great 
noise  and  disturbance,  and  refused  to  depart  when  requested  so  to  do, 
"  and  was  then  in  great  heat  and  fury,  ready  and  desirous  to  make  an 
affray,  and  cause  and  commit  a  breach  of  the  peace  there,  whereupon 
the  defendant,  in  order  to  prevent  such  affray  and  preserve  the  peace, 
and  restore  good  order  and  tranquillity  in  his  said  house,  gave  charge  of 
the  plaintiff  to  William  Evans,  then  being  a  policeman  and  police  con- 
stable of  the  town  of  Monmouth,  and  then  requested  the  said  W.  E.  tf» 
take  the  said  plaintiff  into  his  custody,  to  be  dealt  with  according  to 
law ;  and  the  said  W.  E.  then  being  such  policeman  and  police  oflScer  as 
aforesaid,  then  having  view  of  such  conduct  and  behaviour,  and  heat 
and  fury  of  the  plaintiff  as  aforesaid,  then  gently  laid  his  hands  on  the 
plaintiff,  and  did  then  take  the  plaintiff  into  his  custody,"  &c. 

On  the  part  of  the  plaintiff,  William  Evans  was  called :  he  said,  "  I 
am  a  policeman  at  Monmouth ;  the  defendant  keeps  the  Beaufort  Anns 
Hotel ;  on  the  3d  of  October,  between  eight  and  nine  in  the  evening. 
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Thomas  Jones,  the  boots  at  the  Beaufort  Arms,  came  to  fetch  me ;  in 
the  hall  of  the  Beaufort  Arms  I  found  the  plaintiff  and  defendant,  and 
Mr.  Lawrence ;  the  defendant  said,  '  Policeman,  take  that  man  in  charge,' 
pointing  to  the  plaintiff;  I  said  I  thought  I  could  not  do  so,  as  I  had  not 
seen  him  do  anything;  the  plaintiff  was  claiming  a  debt  from  Mr. 
Lawrence,  and  said  he  would  expose  him ;  Mr.  Lawrence  was  going  up 
stairs,  and  the  plaintiff  followed  him  and  said  he  would  follow  him  into 
every  room  in  the  house ;  the  defendant  said,  '  Policeman,  do  your  duty ;' 
Mr.  Lawrence  and  the  plaintiff  had  gone  up  the  stairs  about  five  steps, 
when  boots  pulled  the  plaintiff  by  the  skirts  of  his  coat,  and  got  him 
down  into  the  hall  again ;  I  said,  *'  If  I  take  him  I  must  claim  assist- 
ance,' and  the  defendant  ordered  boots  to  assist  me ;  boots  and  I  took 
the  plaintiff  to  the  station-house,  and  I  locked  him  in ;  the  defendant 
afterwards  said  that  the  plaintiff  had  been  knocking  up  a  great  row  at 
liis  house,  but  if  it  was  guaranteed  that  he  would  not  disturb  his  house, 
he  should  be  liberated ;  I  then  went  to  the  station-house  and  let  the 
plaintiff  go;  the  plaintiff  had  been  there  thirty  or  thirty-five  minutes." 

LudlaWj  Serjt.,  for  the  defendant,  in  addressing  the  jury,  submitted, 
that  with  respect  to  the  turning  the  plaintiff  out  of  the  house,  the  de- 
fendant was  justified  in  doing  it,  as  the  plaintiff  was  making  a  disturb- 
ance, and  would  not  depart  when  requested  to  do  so ;  and  with  respect 
to  the  imprisonment,  he  stated  that  it  had  not  been  ordered  by  the  de- 
fendant, and  even  if  it  had,  the  defendant  would  be  justified,  as  it  would 
be  shown  that  the  plaintiff  was  desirous  of  making  an  affray  in  view  of 
the  police  o£Bcer,  and  was  therefore  given  in  charge. 

For  the  defendant,  Mr.  Lawrence  was  called:  he  said,  "I  was  dining 
at  the  Beaufort  Arms  on  the  3d  of  October ;  it  was  the  second  race  day ; 
I  received  a  note  and  a  message  from  the  plaintiff;  I  went  down  stairs, 
and  said  that  if  he  would  speak  to  me,  we  had  better  walk  into  another 
room  ;  he  said  there  was  no  need  of  that ;  we  went  into  a  room  and  he 
said,  ^  Do  you  mean  to  pay  me  for  those  empty  sacks  V  I  said  I  did  not 
owe  for  any,  and  referred  him  to  Messrs.  iSparkes  and  Bruffham,  to 
whom  I  had  let  my  mill ;  he  said, '  I  look  to  you  ;*  I  said,  '  If  you  think  you 
have  a  right  against  me,  you  can  bring  an  action  if  you  choose ;'  he  said 
he  would  have  the  money  before  he  left  the  room ;  he  said  this  in  a  loud 
tone,  and  I  said,  *  Mr.  Wheeler,  you  are  conducting  yourself  like  a  black- 
guard ;'  '  Blackguard  !'  he  replied  in  a  loud  voice,  '  damn  your  eyes,  1 41 
knock  you  down  ;*  he  held  his  fist  over  my  head ;  he  said  I  should  not 
leave  the  room  till  I  paid  him  ;  however,  he  let  me  pass  him,  and  said, 
'  Very  well,  I  will  go  with  you,  if  you  go  to  hell  ;*  I  was  proceeding  up 
stairs,  and  not  wishing  for  a  disturbance,  I  said  to  Mrs.  Whiting,  who 
was  at  the  bar  door,  ^  I  appeal  to  you  for  protection  ;'  the  plaintiff  then 
said,  *•  I  will  go  and  show  you  up  before  your  grand  friends,  I  don't  care  a 
damn  for  you  nor  them  either ;'  I  begged  the  servants  who  were  there 
to  send  for  a  policeman  ;  the  defendant  then  came  in  at  the  front  door, 
and  asked  what  was  the  matter  ?  I  said,  ^  Mr.  Wheeler  is  making  a  dis- 
turbance, and  I  appeal  to  you  for  protection ;'  the  defendant  said  to  the 
plaintiff,  ^  You  must  not  make  a  disturbance,  and  you  must  not  go  up 
stairs ;'  the  plaintiff  said  he  would,  and  that  I  was  a  swindler  and  a  rob 
ber,  and  he  held  his  fist  over  me ;  the  defendant  said,  ^  You  shall  not  go 
up  stairs,  Mr.  Wheeler  ;*  and  the  plaintiff  replied,  '  I  will  go  into  every 
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room  in  your  house  in  defiance  of  you  :*  the  policeman  then  came  in, 
and  I  desired  him  to  take  the  plaintiff  in  charge ;  a  scuffle  ensued,  and 
the  defendant  said,  *If  you  don*t  go  out  of  the  house  peaceably,  I  will 
turn  you  out,*  and  the  defendant  then  ordered  the  policeman  to  do  his 
duty ;  he  said,  '  Do  your  duty,  I  won't  have  a  disturbance  in  this  house;' 
the  plaintiff  was  then  taken  from  the  house ;  the  high  sheriff,  Sir  Benja- 
min  Hall,  and  the  principal  men  of  the  county  were  dining  up  stairs ; 
the  defendant  did  not  order  the  plaintiff  to  be  taken  to  tlie  station- 
house,  and  I  never  knew  that  he  had  been  taken  there  till  about  a  week 
ago ;  I  do  not  consider  that  I  owe  the  plaintiff  anything,  but  he  has 
brought  an  action  against  me." 

Patteson,  J.  (in  summing  up). — I  think  that  the  third  plea  is  not 
good,  and  I  certainly  never  saw  such  a  plea  before.  The  landlord  of  an 
inn  or  a  public-house,  or  the  occupier  of  a  private  house,  whenever  a 
person  conducts  himself  as  the  plaintiff  did  (even  according  to  the  evi- 
dence of  his  own  witness),  is  justified  in  telling  him  to  leave  the  house, 
and  if  he  will  not  do  so,  he  is  justified  in  putting  him  out  by  force,  and 
may  call  in  his  servants  to  assist  him  in  so  doing.  He  might  also  author- 
ize a  policeman  to  do  it,  but  it  would  be  no  part  of  a  policeman's  duty 
as  such,  unless  the  party  had  committed  some  offence  punishable  by  law. 
But,  although  it  would  be  no  part  of  a  policeman's  duty  to  do  this,  it 
might  be  better  in  many  cases  that  a  policeman  should  assist  the  owner 
of  the  house  in  a  matter  of  this  kind,  as  he  would  probably  get  the  per- 
son out  of  the  house  with  less  disturbance  than  the  owner  himself  could 
do.  I  think  that  the  defendant  was  quite  justified  in  having  the  plain- 
tiff turned  out  of  the  house ;  but  to  give  him  in  charge  to  a  policeman 
"to  be  dealt  with  according  to  law,"  is  a  very  different  thing.  Telling 
a  policeman  to  take  charge  of  him  is  the  same  as  telling  the  policeman 
to  keep  him  in  custody.  Now  as  to  the  imprisonment,  the  defendant 
pleads  that  the  plaintiff  was  making  a  disturbance  in  the  house,  and 
ready  and  desirous  to  commit  a  breach  of  the  peace,  whereupon  he  gave 
him  in  charge  to  the  policeman,  to  be  dealt  with  according  to  law  ;  the 
policeman,  however,  was  not  justified  in  taking  him,  unless  he  saw  some 
breach  of  the  peace  committed :  on  a  charge  of  felony  it  would  be 
different.  There  are  several  questions  in  this  case : — 1st.  Did  the  de- 
fendant cause  the  plaintiff  to  be  assaulted  and  turned  out  of  the  house  ? 
it  is  plain  that  he  did ;  2d.  Was  the  plaintiff  conducting  himself  in  an 
improper  manner  and  disturbing  the  quiet  of  the  house,  and  did  the  de- 
fendant desire  him  to  leave,  and  on  his  refusal  to  do  so  put  him  out  ? 
On  this  question  it  is  proved  by  the  plaintiff's  own  witness  that  the 
plaintiff  was  so  conducting  himself,  for  even  if  the  plaintiff  had  been  ill 
used  by  Mr.  Lawrence,  he  was  not  justified  in  saying  he  would  follow 
him  into  every  room  in  the  house,  and  if  he  did  so  say,  the  landlord 
had  a  right  to  tell  him  to  leave  the  house  and  insist  on  his  doing  so. 
Then,  did  th«  defendant  request  the  plaintiff  to  depart  before  force 
was  used  ?  It  is  essential  to  the  defence  that  that  should  be  shown, 
for  although  a  person  be  in  the  house  of  another  and  misconduct- 
Mig  himself,  the  owner  has  no  right  to  turn  him  out  by  force,  with- 
out first  requesting  him  to  depart.  With  respect  to  the  imprison- 
ment, you  will  consider  whether  the  defendant  ordered  the  police- 
man   to   take   the   plaintiff.      The   noliceman   says   he   did,  but    it    is 
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said  on  the  other  side,  that  the  defendant  did  not  tell  the  policeman  to 
take  the  plaintiff  to  the  station-house.  That  may  be ;  but  if  you  give 
a  pefcon  in  charge  to  a  policeman,  you  do  not  tell  the  policeman  wliat 
he  is  to  do  with  him ;  and  you  will  also  consider  whether  the  plaintiff 
was  intending  to  commit  a  breach  of  the  peace,  as  stated  in  the  last 
plea.  I  think  that  that  plea  is  not  good  in  point  of  law,  but  as  the 
plaintiff  has  taken  no  objection  to  it  in  point  of  law,  but  has  denied  it 
to  be  true  in  point  of  fact,  I  shall  take  your  opinion  upon  it  in  point  of 
fact,  leaving  the  Court  of  Queen's  Bench  to  deal  with  it  hereafter. 

Verdict  for  the  plaintiff  on  the  general  issue,  and  on  the  3d  plea 
with  £5  damages,  and  for  the  defendant  on  the  2d  plea.(a) 

C.  Phillips  and  Greaves,  for  the  plaintiA 

Ludlowj  Serjt.,  and  Whateley,  for  the  defendant. 

(a)  See  the  cases  of  Mqriarty  ▼.  Brooks,  ante,  toL  6,  p.  684,  (25  £.  C.  L.  R.  597,  Id.  617,) 
and  HowtU  ▼.  Jackson,  Id.  p.  723. 


{Croum  Side.) 
BEFORE  MR.  BARON  GURNEY. 


REGINA  V.  NICHOLLS.— p.  267. 

If  a  prisoner  be  indicted  for  any  felony  which  includes  an  assault,  be  may  be  convicted  of  the 
assault,  if  the  indictment  contain  any  one  good  count,  although  all  the  other  counts  may  be 
bad. 

On  a  charge  of  feloniously  cutting  with  intent  to  do  grievous  bodily  harm,  it  is  immaterial 
whether,  if  deatli  had  ensued,  the  crime  would  have  been  murder  or  manslaughter. 

Cutting. — The  1st  count  of  the  indictment  charged  the  prisoner  with 
cutting  to  intent  to  maim. 

2d,  to  disfigure;  3d,  to  disable;  4th,  to  do  some  grievous  bodily  harm. 

It  appeared  that  the  prosecutor  having  interfered  to  prevent  the  pri- 
soner and  another  boy  from  fighting,  the  prisoner  stabbed  the  prosecutor. 

Greaves^  in  addressnig  the  jury,  submitted,  that  although  it  might 
have  been  the  intention  of  the  legislature  to  make  stabbing  an  offence, 
where,  if  death  had  ensued,  the  crime  would  only  have  been  man- 
slaughter, still  they  had  not  carried  their  intent  into  effect,  for  as  the  word 
"maliciously"  was  in  the  new  enactment,  it  must  still  appear  that  it 
would  have  been  a  case  of  murder  if  the  party  had  died;  and  he  referred 
to  the  cases  decided  on  the  Coventry  act,  (22  &.  23  Car.  2,  c.  21,)  as  au- 
thorities to  show  tliat  the  offence  was  still  the  same  under  the  9  Geo.  4, 
c  31.  He  submitted,  also,  that  at  all  events  there  was  no  evidence  to 
prove  the  first  three  counts. 

GuHNEY,  B.,  left  the  case  to  the  jury  upon  the  last  count  of  the  indict- 
ment, and  said,  "I  am  clearly  of  opinion  that  the  act  appUes  to  all  cases, 
whether,  if  death  had  ensued,  it  would  have  been  murder  or  man- 
slaughter. It  was  the  very  object  of  the  legislature  that  it  should  do  so, 
and  all  the  judges  are  of  opinion  that  it  does."(A) 

The  jury  found  the  prisoner  guilty  of  an  assault. 

(6)  See  the  case  of  Reg.  ▼.  Griffiths,  ante,  vol.  8,  p.  248,  (34  E.  C.  L.  R.  374.) 
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Qreaves  then  moved  in  arrest  of  judgment,  and  submittedthat  the  last 
count  was  clearly  bad,  and  being  so,  no  judgment  could  be  given  upon 
it  for  the  assault. 

GuRNEv,  B. — If  there  is  any  one  count  good,  and  there  is  an  acquittal 
upon  all,  still  judgment  may  be  given  for  an  assault.  If  the  record  were 
drawn  up,  there  would  be  no  error  on  the  face  of  it. 

Greaves, — My  point  is,  that  there  would — ^for  that  if  the  record  were 
drawn  up,  it  would  state  that  the  jury  found  that  the  prisoner  was  not 
guilty  altogether  on  the  first  three  counts,  and  not  guilty  of  maliciously- 
cutting,  but  guilty  of  an  assault  on  the  last  count ;  and  then,  if  the  last 
count  was  bad,  judgment  would  be  reversed  on  error.  It  is  just  like 
the  case  of  burglary,  where  the  jury  acquit  of  the  burglary,  but  find 
guilty  of  larceny;  and  then,  if  the  count  be  bad,  no  judgment  can  be 
given  for  the  larceny. 

GuRNEv,  B. — I  am  clearly  of  opinion  the  objection  is  not  valid. 
Sentence  was  passed  on  the  prisoner  for  the  assault.(a) 

Lee  M^amer,  for  the  prosecution. 

GreaveSf  for  the  prisoner. 

(a)  It  is  worthy  of  observation,  that  in  the  stat.  1  Vict,  c  85,  the  different  sections  vary  with 
respect  to  the  words  *'  unlawfully  and  maliciously ;"  s.  2  omits  both  "  unlawfully"  and  **  ma- 
liciously ;**  s.  3  also  omits  these  words ;  s.  4  has  them  in  the  beginning  of  the  clause,  but  omits 
them  before  the  word  **stab."  They  occur  in  s.  5,  and  the  word  "maliciously"  is  omitted  in  sl  6. 
If  the  different  wording  of  the  clauses  is  to  have  any  different  eflect,  the  point  might  still  arise 
in  the  case  of  shooting  with  intent  to  maim,  &c.,  under  s.  4. 


MONMOUTH  ASSIZES. 

{Civil  Side.) 
BEFORE  MR.  BARON  GURNEY. 

EVANS  V.  PHILLPOTTS,  Gent,  one,  &c.— p.  270. 

Am  aft  attorney,  caused  B.  to  be  subpcenaed  as  a  witness  in  a  cause  in  which  A.  was  attorney, 
and  B.,  before  he  went  to  the  Assizes,  asked  A.  who  was  to  pay  him  1  and  A.  said  he  would 
do  so.  After  the  Assizes,  at  which  B.  attended  and  was  examined,  A.'s  clerk,  by  the  direction 
of  A.,  gave  B.  an  I  O  y  fur  the  amount  of  B.'s  expenses  and  loss  of  time,  which  amount  A. 
received  from  the  opposite  party  after  the  costs  in  the  cause  had  been  taxed : — Held,  that  B. 
might  recover  the  amount  from  A.  on  a  declaration  containing  counts  for  money  had  and 
received,  and  on  an  account  stated. 

An  I  O  U  which  conUuns  special  terms  that  the  sum  to  be  paid  shall  be  reduced  in  a  certain 
event,  and  that  part  of  the  sum  shall  be  disposed  of  in  a  particular  manner,  will  require  an 
agreement  stamp,  unless  it  relate  to  an  amount  under  £20. 

Debt  for  money  had  and  received,  with  a  count  upon  an  account 
stated.  Pleas — 1st,  nunquam  indebitatus;  and  2d,  to  15/.  3*.,  parcel  of 
the  debt,  payment. 

It  was  opened  by  Ta/fourd,  Serjt.,  for  the  plaintiff,  that  the  plaintiff 
was  a  master  tailor  carrying  on  business  at  Newport,  the  defendant 
oeing  an  attorney  in  the  same  town,  and  that  the  present  action  was 
brought  to  recover  the  sum  of  15/.  3*.,  for  the  plaintiff's  journey  and 


270]  9  Carrixgton  &  Payne.  1G7 

attendance  as  a  witness  in  a  cause  of  ^^  Barnard  v.  Jones, ^^  which  was 
tried  at  the  Kent  Summer  Assizes  of  1838.  Mr.  Frankis,  the  origuial 
attorney  for  the  defendant  in  tliat  cause,  had  died,  and  it  being  material 
to  prove  that  the  John  Jones  who  was  sued  was  not  the  John  Jones  who 
had  given  the  bill  on  which  the  action  was  brought,  the  present  plaintiff 
was  subpcenaed  by  the  defendant  (who  had  succeeded  to  the  business 
of  Mr.  Frankis)  to  prove  that  fact,  and  the  defendant  had  promised  to 
pay  the  plaintiff,  and  had  been  allowed  the  amount  on  taxation  of  costs 
against  the  opposite  party,  the  jury  having  given  a  verdict  for  Mr.  Jones, 
tlie  defendant,  at  Maidstone,  tliey  being  satisfied  that  the  wrong  person 
had  been  sued. 

On  the  part  of  the  plaintiff,  Mr.  W.  Thomas  Townsend,  a  late  clerk  of 
the  defendant,  was  called.  He  said :  "  I  am  an  accountant  at  Newport. 
The  late  Mr.  Frankis  was  an  attorney  •,  I  was  clerk  to  him ;  at  the  time 
of  his  death  there  was  a  cause  in  the  office  of  *  John  Jones  at  the  suit 
of  Messrs.  Barnard ;'  I  know  the  defendant,  who  is  an  attorney ;  I  in- 
troduced him  to  the  late  Mr.  Frankis^s  clients ;  the  subpoBna  is  filled  up 
as  far  as  the  names  by  me ;  the  rest  of  the  filling  up  is  in  the  hand- 
writing of  Mr.  Nicholls,  of  London,  who  was  the  agent  of  Mr.  Frankis, 
and  now  of  the  defendant ;  an  endorsement  on  it  is  by  Mr.  Phillpotts.  [It 
was  in  these  terms : — "  3d  August,  1838.  Served  W.  A.  Townsend  per- 
sonally, by  J.  G.  Phillpotts,  jun."]  I  served  this  subpoena  on  the  plain- 
tiff, who  is  a  tailor  and  draper  at  Newport ;  I  was  then  Mr.  Phillpotts' 
managing  clerk ;  I  served  it  by  his  direction.  [The  subpcsna  was  read. 
It  was  a  subpoena  commanding  the  present  plaintiff  to  attend  the  Kent 
Assizes  at  Maidstone  as  a  witness  for  the  defendant  in  a  cause  of  "  Ed- 
ward and  William  Bariiard  against  John  Jones.*']  The  defendant,  Mr. 
Phillpotts,  was  attorney  for  Jones ;  the  plaintiff  came  to  my  residence  on 
the  3d  of  August,  when  Mr.  Phillpotts  was  present ;  the  plaintiff  de- 
clined to  go  to  Maidstone  unless  he  was  satisfied  who  was  to  pay  his 
expenses ;  Mr.  Phillpotts  said  he  would  pay  him  every  thing  that  was 
fair  and  reasonable ;  the  plaintiff  said  he  would  not  go  so  far  without 
money,  or  knowing  who  was  to  pay  him ;  Mr.  Phillpotts  saw  the  plahi- 
tiff,  myself,  and  Mr.  Jones  off  by  the  packet  to  Bristol ;  the  plaintiff  said 
he  could  disprove  the  signature  to  the  bill  on  which  Messrs.  Barnard 
sued ;  the  plaintiff  was  told  by  Mr.  Phillpotts  that  he  would  be  entitled 
to  his  mileage,  but  no  back  carriage,  and  that  it  was  not  certain  whether 
it  would  be  15^.  or  a  guinea  a  day,  and  a  shilling  a  mile ;  the  plaintifi' 
said  he  should  be  satisfied ;  as  we  took  leave  of  the  defendant  on  board 
the  packet,  the  defendant  said  that  as  soon  as  we  came  back  the  plain- 
tiff should  be  paid  his  mileage  and  the  guinea  a  day  if  he  could  get  it 
allowed ;  the  plaintiff  and  myself  were  examined  as  witnesses  at  Maid- 
stone, and  the  verdict  was  in  favour  of  the  defendant,  Mr.  Jones ;  in  Sep- 
tember the  plaintiff  applied  to  Mr.  Phillpotts  and  me,  and  wished  to  be 
paid ;  Mr.  Phillpotts  arfved  him  what  he  supposed  he  was  going  to  get ; 
the  plaintiff  said  a  guinea  a  day  and  his  mileage ;  the  defendant  said  he 
would  give  him  all  that  was  allowed.  This  paper  was  written  by  me ; 
Mr.  Phillpotts  was  present ;  I  wrote  it  by  his  dictation ;  the  part  down 
to  the  signature  was  written  first,  in  the  presence  and  at  the  request  of 
Mr.  Phillpotts ;  we  were  all  three  drinking  gin  and  water  together ;  the 
residue  of  the  writing  was  written  down  half  an  hour  after ;  the  plaintiff 
had  borrowed  a  sovereign  of  me  on  going  to  Maidstone ;  the  residue 
of  the  writing  was  aJJed  in  Mr.  Phillpotts's  presence." 
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Tal/aurd,  Serjt.,  proposed  to  give  the  paper  in  evidence.     It  was  as 
follows : — 

"  Sd  Sept.,  1838. 
*^  Jones  ats.  Barnard. 

£  s.  d. 
"Daniel  Evans's  mileage  184  -        -        -        *        9   4   0 

"Eight  days' time  (master-tailor  at  15^.)  -        -        6   0   0 


dS15   4    0 
"  I  0  U  fifteen  pounds  four,  for  self  and  Phillpotts. 

"  W.  M.  TOWNSEND." 

"  P.  S.  The  above  acknowledgment  to  be  deemed  as  cash ;  but  in 
case  of  taxation  off,  Daniel  is  to  allow  accordingly. 

"  Mr.  Phillpotts  to  pay  Townsend  a  sovereign  out  of  the  above,  as 
proposed,  leaving  14/.  4^. ;  and  the  odd  four  bob  to  be  spent  among 
us  three." 

LudloWy  Serjt.,  for  the  defendant. — I  submit  that  the  paper  is  not  re- 
ceivable in  evidence  without  a  stamp.  It  has  been  held  that  a  mere 
I  0  U  does  not  require  a  stamp,  as  it  is  a  mere  admission  of  a  debt.  But 
this  is  a  great  deal  more  than  a  mere  admission  of  a  debt. 

Talfourd,  Seijt, — Even  if  it  be  an  agreement,  it  relates  to  a  sum  im- 
der  £20,  and  therefore  would  not  require  a  stamp. 

Ludlow,  Serjt. — That  would  be  so  if  it  was  an  agreement ;  but  I  sub- 
mit that  it  requires  a  promissory -note  stamp. 

GuRNEY,  B. — I  think  it  is  not  a  promissory  note.  I  think  it  may  be 
an  agreement ;  but  it  is  under  jfiSO  value. 

The  paper  was  received  in  evidence. 

Mr.  Townsend  further  said :  "  Mr.  Phillpotts  told  me  that  he  had  re- 
ceived the  money  from  the  other  side.  This  paper  [a  paper  asked  for 
by  Mr.  Serjt.  Talfourd,  and  produced  by  Mr.  Serjt.  Ludtow]  is  the  bill 
of  costs,  and  the  sums  disallowed  by  the  master  are  on  it.  A  sum  of 
15/.  3*.  is  charged  for  the  plaintiff's  attendance,  and  no  part  of  it  dis- 
allowed." 

The  bill  of  costs  taxed  by  the  master  was  put  in. 

Ludlow,  Serjt.,  for  the  defendant,  submitted,  tliat,  in  point  of  law,  the 
attorney  of  a  party  was  not  personally  liable  to  pay  the  witnesses  whom 
he  subpoenaed,  the  party  for  whom  they  were  subpoenaed  being  the  per- 
son liable ;  and  that  even  if  Mr.  Phillpotts  had  received  the  costs  fron? 
the  opposite  attorney,  it  was  his  duty  to  give  credit  for  the  whole  amoun* 
of  them  to  his  own  client,  Mr.  Jones ;  and  that  there  was  no  privity  of 
contract  between  the  present  plaintiff  and  the  present  defendant. 

GuRNEY,  B.,  (in  summhig  up.) — The  plaintiff  was  not  bound  to  go  tc 
Maidstone,  in  obedience  to  the  subpoena,  unless  he  was  first  paid  his 
expenses;  and  it  appears  upon  the  evidence  that  before  he  started  the 
present  defendant  undertook  to  pay  him;  and  it  also  uppears  that  the 
defendant  has  received  it.  That  being  so,  the  plaintiff  is  entitled  to  re- 
cover in  this  action. 

Ludlow,  Serjt. — Will  your  lordship  allow  me  to  ask,  whether  you 
liave  ruled  that  there  was  a  privity  of  contract  between  the  plamtiff  and 
defendant  ? 
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GuRNEY,  B. — Yes ;  I  think  there  was  privity  hetween  them. 

Verdict  for  the  plaintiff  for  15/.  3*. 
Talfourd^  Serjt.  and  F.  V,  Lee^  for  the  plaintiff. 
Ludhwy  Serjt.,  and  C.  Phillips,  for  the  defendant. 


In  the  ensuing  term,  Ludlow,  Serjt.,  applied  to  the  Court  of  Exche- 
quer for  a  new  trial,  but  the  court  refused  a  rule. 


REGINA  V.  VINCENT,  FROST,  and  EDWARDS.— p.  275. 

On  the  trial  of  an  indictment  for  a  conspiracy  to  procure  large  nambers  of  persona  to  assemble, 
for  the  purpose  of  exciting  terror  in  the  minds  of  her  majesty's  subjects,  evidence  was  given 
of  several  meetings  at  which  the  defendants  were  present,  and  it  was  proposed  to  ask  a  witness, 
who  was  a  superintendent  of  police,  whether  persons  complained  to  him  of  being  alarmed  by 
these  meetings. — 

Heidf  that  the  evidence  was  receivable,  and  that  it  was  not  necessary  to  call  the  persons  who 
made  the  complaints. 

Conspiracy. — The  first  count  of  the  indictment  charged,  that,  on  the 
1st  of  August,  1838,  at  Pontypool,  the  defendants,  together  with  divers 
other  evil-disposed  persons,  did  conspire,  &c.,  "  to  excite  discontent  and 
disaffection  in  the  minds  of  the  liege  subjects  of  her  majesty,  and  to 
excite  the  liege  subjects  of  her  majesty  to  hatred  and  contempt  of  the 
government  and  constitution  of  this  realm,  and  to  unlawful  and  seditious 
opposition  to  such  government."  In  this  count  four  overt  acts  were 
charged,  which  were  four  meetings  at  which  the  defendants  spoke,  and 
violent  language  imputed  to  them  was  set  out  in  stating  these  overt 
acts. 

Second  count,  for  a  conspiracy  to  induce  and  procure  divers  large 
numbers  of  persons  to  assemble  and  meet  together,  for  the  purpose  of 
exciting  terror  and  alarm  in  the  minds  of  the  queen's  subjects,  and  by 
force  of  such  terror  and  alarm  to  prociue  great  changes  to  be  made  in 
the  constitution  of  the  realm  as  by  law  established,  and  to  annoy, 
alarm,  distiub,  and  prejudice  divers  subjects  of  the  queen  in  the  peace- 
able enjoyment  of  their  property.  In  this  coimt  no  overt  act  was 
charged. 

Third  count,  for  an  unlawful  assembly. 

It  appeared  that  the  three  defendants  had  attended  a  series  of  Chartist 
meetings  at  Pontypool,  and  that  at  all  of  them  speeches  of  a  violent 
nature  .were  delivered  to  large  assemblies  of  persons. 

On  the  part  of  the  prosecution  it  was  proposed  to  ask  Mr.  Roberts, 
the  superintendent  of  police  at  Pontypool,  who  attended  several  of  the 
meetings,  whether  persons  complained  to  him  of  being  alarmed  by  these 
meetings. 

Carrington,  for  the  defendant  Edwards. — I  submit  that  persons  who 
were  alarmed  should  be  called  to  prove  that  fact,  and  that  what  they 
s?aid  to  Mr.  Roberts  is  not  receivable. 

GuRNEv,  B. — The  fact  that  persons  made  complaint  to  the  superin- 
tondent  of  police,  of  alarm  occasioned  by  these  meetings,  is  receivable. 

The  evidence  was  received ;  and  Mr.  Roberts  stated  that  several  per- 
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sons  came  to  him,  and  complained  that  they  were  alarmed  by  these 
meetings,  and  requested  him  to  send  for  military  assistance. 

The  jury  found  the  defendants  Vincent  and  Edwards  guilty,  (a) 

Tal/ourd,  Serjt.,  B.  V,  Richards,  and  Wkattley^  for  the  prosecution. 

Carrington^  for  the  defendant  Edwards. 

The  defendant  Vincent  in  person. 

See  the  case  of  Regina  v.  Vincent,  ante,  p.  48,  and  Regina  ▼.  Shellard,  below. 

*  (a)  Frost  was  not  tried,  as  he  had  been  found  guilty  of  high  treason  at  the  Monmouth  Special 
Commission,  ante,  p.  129.  This  indictment  had  been  found  at  the  Summer  Assizes,  1639,  and 
was  removed  by  certiorari,  and  now  tried  at  Nisi  Prius  by  a  special  jury. 


{Crown  Side,) 
BEFORE  MR.  JUSTICE  PATTESON. 


*  REGINA  V.  SHELLARD.— p.  277. 

A.  was  charged  with  having  conspired  with  W.  J.  and  others  unknown,  to  raise  insurrection  and 
obstruct  the  laws.  It  was  proved  that  A.  and  W.  J.  were  members  of  a  Chartist  lodge,  and 
that  A.  and  W.  J.  were  at  the  bouse  of  the  latter  on  a  certain  day,  on  the  evening  of  which 
A.  directed  people  assembled  at  the  house  of  W.  J.  to  go  to  the  race-course  at  P.,  whither 
W.  J.  and  other  persons  had  gone : — 

Held,  that  on  the  trial  of  A.,  evidence  was  receivable  that  W.  J.  had,  at  an  earlier  part  of  the 
same  day,  directed  other  persons  to  go  to  the  race-course ;  and  it  being  proved  that  W.  J. 
and  an  armed  party  of  the  persons  assembled  went  from  the  race-course  to  the  New  Inn, 
it  was  held,  that  evidence  might  be  given  of  what  W.  J.  said  at  the  New  Inn,  it  being  all  one 
transaction. 

If  it  be  shown  that  depositions  were  regularly  returned  by  the  magistrate  to  the  proper  ofllioer, 
and  it  be  proved  by  the  latter  that  they  cannot  be  found,  after  diligent  search*  the  prisimer's 
counsel  may  cross-examine  from  copies  of  them,  those  copies  being  proved  to  be  correct  by 
the  magistrate's  clerk. 

A  prisoner's  counsel  has  no  right  to  ask  a  witness  for  the  prosecution,  whether  he  has  always 
told  the  same  story  ;  the  question  ought  to  be — "  Have  you  always  said  so  except  before  the 
magistrates  V* 

Misdemeanor. — ^The  indictment  in  this  case  had  been  found  at  the 
Monmouth  Special  Commission,  when  the  defendant  had  pleaded  not 
guilty,  and  had  traversed  and  entered  into  recognisances  to  try  at  the 
present  assizes,  and  the  indictment  was  certified  by  Mr.  Bellamy,  the 
clerk  of  the  crown  of  the  Special  Commission  to  the  judges  of  tho 
assizes. 

The  first  count  of  the  indictment  charged,  that  the  defendant,  on  the 
f  1st  of  October,  1839,  and  on  divers  other  days  and  times,  at  Pontypool, 
"  did  conspire,  confederate,  combine,  and  agree,  together  with  WiUiam 
Jones,  and  divers  other  evil-disposed  persons,  to  the  jurors  aforesaid 
unknown,  to  raise  and  make  insurrections,  riots,  routs,  and  seditious  and 
unlawful  assemblies  within  this  realm,  and  to  obstruct  the  laws  and 
government  of  this  realm,  and  to  oppose  and  prevent  their  due  execu- 
tion, and  to  procure  and  obtain  arms  for  the  more  effectual  carrying  into 
effect  their  said  conspiracy,  confederacy,  &c. ;  and  in  furtherance  of  the 
I  said  conspiracy,  confederacy,  &c.,  the  said  W.  S.  during  the  time  a  lore- 
said,  to  wit,  on  the  3d  day  of  November,  in  the  year  aforesaid,  with 
force  and  arms,  to  wit,  at,  &c.,  together  with  the  said  W.  J.  and  divers 
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other  persons,  to  the  said  jurors  unknown,  to  the  number  of  2000  and 
more,  unlawfully,  seditiously,  riotously,  and  routously  did  assemble  and 
meet  together,  armed  with  guns,  &c.,  and  remained  and  continued  so 
unlawfully  and  seditiously  assembled  and  met  together,  armed  as  afore- 
said, for  a  long  space  of  time,  to  wit,  for  the  space  of  forty-eight  hours 
then  next  following ;  and  during  that  time  made  a  great  riot,  rout,  and 
milawful  assembly,  and,  during  the  time  last  aforesaid,  attacked  and 
broke  open  divers  dwelhng-houses  of  divers  liege  subjects  of  our  said 
lady  the  queen,  in  the  county  aforesaid,  and  beat,  bruised,  wounded, 
and  ill-treated  divers  of  the  liege  subjects  of  our  said  lady  the  queen, 
then  and  there  being  in  the  county  aforesaid,  and  seized  and  took  from 
the  said  last-mentioned  subjects  and  other  subjects  of  our  said  lady  the 
queen,  then  and  there  being  in  the  county  aforesaid,  divers  quantities  of 
arms,  to  wit,  one  hundred  guns,  &c.,  and  therewith  then  and  there  un- 
lawfully and  seditiously  armed  themselves,  against  the  peace,  &c.*' 

The  second  count  charged,  that  the  defendant  together  with  the  said 
W.  J.  and  the  said  other  evil-disposed  persons,  did  conspire,  &c.,  "  to 
raise  and  make  insurrections,  tumults,  riots,  routs,  and  unlawful  assem- 
blies within  this  realm,  and  to  obstruct  the  due  execution  of  the  laws 
and  government  within  this  realm."  In  this  count  no  overt  act  was 
cliarged. 

The  third  count  was  for  a  riot. 

It  was  proved  that  the  defendant  had  been  a  member  of  the  Chartist 
Association,  and  that  Jones,  the  clock-mak^r,  (who  was  convicted  of  high 
treason  at  the  Monmouth  Special  Commission,)  was  also  a  member,  and 
that  on  the  3d  of  November,  1839,  in  the  evening,  the  defendant  had 
been  at  Jones's  house,  which  was  a  beer-house  at  Pontypool,  and  was 
heard  to  direct  the  people  there  assembled  to  go  to  the  race-course,  where 
Jones  had  gone  on  before  with  others.  It  was  then  proposed  to  prove  a 
direction  given  by  Jones  in  the  forenoon  of  the  same  day. 

F,  V.  LeCj  for  the  defendant,  objected  that  there  was  not  sufficient  to 
connect  the  defendant  and  Jones  together. 

Pattesok,  J. — I  think  there  is,  as  to  any  direction  respecting  the  race- 
course. 

The  witness  then  proved  that  Jones  had  directed  certain  parties  to 
meet  on  the  race-course;  and  the  same  witness  also  proved  that  he  went 
to  the  race-course,  where  a  number  of  persons  were  assembled,  having 
arms,  and  that  he  went  thence  to  the  New  Inn,  which  was  on  the  road 
towards  Newport  from  the  race-coiuse.  It  was  proposed  to  prove  what 
Jones  said  at  the  New  Inn. 

F,  V,  Lee  and  Keating  objected  that  at  all  events  any  declaration 
should  be  confined  to  the  race-course. 

Patteson,  J. — I  think  the  evidence  admissible,  as  it  is  all  part  of  the 
same  transaction. 

It  was  proposed  to  cross-examine  a  witness  for  the  prosecution  as  to 
what  he  said  before  the  magistrates.  Mr.  Bellamy,  the  clerk  of  assize, 
and  who  was  also  clerk  of  the  crown  at  the  Monmouth  Special  Com- 
mission, proved  that  at  the  Special  Commission  the  depositions  of  the 
witnesses  taken  before  the  magistrates  had  been  frequently  produced, 
and  that  they  had  been  mislaid,  and  that  diligent  search  had  been  made 
several  times  for  them,  and  they  could  not  be  found ;  and  that  he  had 
mquired  for  them  since  from  Mr.  Maule,  the  Solicitor  of  the  Treasury,  and 
could  not  get  them.     Mr.  Edwards,  the  clerk  of  the  magistrates,  proved 
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that  depositions  were  regularly  taken  and  returned,  and  that  a  copy  pro- 
duced by  the  prisoner's  attorney  was  a  correct  copy. 

Patteson,  J. — I  think  the  copy  of  the  witness's  deposition  may  be 
read. 

The  witness  had  been  asked  whether  he  had  always  told  the  same 
story. 

Patteson,  J. — That  is  an  irregular  question.  I  have  constantly  said, 
and  always  mean  to  say,  that  is  an  irregular  question,  because  it  includes 
the  time  before  the  magistrates  as  well  as  other  times.  The  question 
ought  to  be — Have  you  always  said  so  except  before  the  magistrates ?(«) 

Verdict — Guilty. 

Ludlow^  Serjt.,  and  Whateley,  for  the  prosecution. 

F.  V.  Lee  and  Keating^  for  the  defencie. 

(a)  See  the  case  of  hegina  y,  Holden,  ante,  toL  8,  p,  606,  (34  E.  C.  L.  R.  547.) 


GLOUCESTER  ASSIZES. 

{Crown  Side,) 
BEFORE  MR.  BARON  GURNEY. 


REGINA  V.  PULHAM,  SMITH,  WASLEY,  THOMAS,  and 
WHITE.— p.  280. 

Three  persons  were  charged  with  a  larceny,  and  two  others  as  accessaries,  in  separately  receiving 
portions  of  the  stolen  goods.  The  indictment  also  contained  two  other  counts,  one  of  them 
charging  each  of  the  receivers  separately  with  a  substantive  felony  in  separately  receiving  a 
portion  of  the  stolen  goads.     The  principals  were  acquitted :— ife/o?,  that  the  receivers  might 

'    be  convicted  on  the  last  two  counts  of  the  indictment 

Larceny. — The  indictment  charged  the  first  three  prisoners  with 
stealing  a  carpet-bag  and  a  number  of  articles  therein  contained,  the 
property  of  John  Davenport,  and  charged  the  last  two  prisoners,  Thomas 
and  White,  with  receiving  separately  certain  of  the  goods  so  stolen  as 
aforesaid ;  and  there  were  also  two  coimts,  one  of  them  charging  each 
of  the  last-mentioned  prisoners  with  a  substantive  felony  in  separately 
receiving  portions  of  the  same  goods. 

The  jury  acquitted  the  three  principals,  but  found  the  two  receivers 
guilty  on  the  last  two  counts. 

Keating,  for  the  prisoner  Thomas,  moved  in  arrest  of  judgment. — 
The  principals  being  acquitted,  the  accessaries  cannot  have  judgment 
given  against  them ;  whatever  might  be  tlie  case  if  the  receivers  had 
been  separately  indicted,  upon  this  indictment  they  cannot  receive  judg- 
ment, as  all  the  principals  have  been  acquitted.  It  is  quite  clear  that  a 
larceny  committed  by  another  person  could  not  have  been  given  in  evi- 
dence upon  the  trial  of  this  indictment,  for  that  would  be  trying  two 
felonies  on  the  same  indictment ;  and  although  it  hats  been  held,  that  a 
count  for  a  substantive  felony  may  be  joined  in  the  way  in  which  these 
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counts  are  in  this  indictment,(a)  still  the  receiving  must  be  the  receiving 
of  stolen  goods  of  which  the  principals  were  the  stealers.  The  ordinary 
form  of  the  count  against  a  receiver  used  to  allege  the  receiving  to  be 
from  the  principal,  and  the  substantive  count  is  introduced  to  prevent 
an  acquittal,  if  it  should  turn  out  that  the  receipt  was  not  from  the  prin- 
cipal but  from  some  other  person,  but  still  the  principal  must  be  proved 
to  have  committed  the  felony. 

Gurnet,  B. — I  do  not  think  the  objection  ought  to  prevail.  I  am 
quite  satisfied  there  is  nothing  to  prevent  judgment  being  given  against 
tlie  receivers. 

They  were  sentenced  accordingly. 

W.  J,  Alexander^  for  the  prosecution 

C  Watson^  for  the  prisoner  Pelham. 

GreaveSf  for  the  prisoner  Smith. 

Keating,  for  the  prisoner  Thomas, 

(a)  See  the  cases  of /fearv.  Wheeler,  7  C.  &  P.  171,  (32  E.  C.  L.  R.  483;)  Rex  v.  Hartall, 
7  C.  &  P.  475,  (32  E.  C.  L.  R.  689 ;)  Rex  v.  Austin,  7  C.  &  P.  796,  (32  E.  C.  L.  R.  740 ;) 
and  the  case  of  Regina  ▼.  Caspar,  post,  289. 


REGINA  V.  WHITE.— p.  282. 

A  forged  paper,  in  the  following  form, — "  PIpase  let  the  lad  have  a  hat,  and  I  will  answer  for  the 
RMney.  E.  B./'  is  a  forged  request  for  the  delivery  of  goods,  and  is  not  the  less  so  because  it 
may  also  be  a  forged  undertaking  for  the  payment  of  money. 

Forgery. — ^The  prisoner  was  indicted  for  forging  and  uttering  "a 
certain  forged  request  for  the  delivery  of  goods,"  which  was  as  fol 
lows : — 

"  Mr.  Turner, — Please  to  let  the  lad  have  a  hat  about  9*.,  and  I  will 
answer  for  the  money.  ^  "  En.  Barrett." 

Greavesy  for  the  prisoner. — I  submit  that  this  is  not  a  request  for  the 
dehvery  of  goods.  It  is  a  guarantee  for  the  payment  of  the  price,  and 
if  it  be  the  subject  of  forgery  at  all,  it  should  have  been  charged  to  be  an 
undertaking  for  the  payment  of  money  under  sect.  3  of  the  stat.  1  Will. 
4,  c.  66.  In  the  case  of  Beg.  v.  JReed,  ante,  vol.  8,  p.  623,  (34  E.  C.  L. 
R.  557,)  it  was  held  that  a  conditional  undertaking  for  the  payment  of 
money  came  within  that  section  of  the  statute.  And  if  this  be  an  un- 
dertaking for  the  payment  of  money,  and  comes  within  another  enact- 
ment of  the  statute,  the  prisoner  cannot  be  convicted  on  the  present 
indictment.  In  the  case  of  Bex  v.  Puddifoot,  R.  &  M.  C.  C.  247,  it  was 
held  that  an  indictment  under  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  25,  for 
stealing  a  sheep,  was  not  supported  by  proof  of  stealing  a  ewe,  because 
the  statute  specifies  both  ewe  and  sheep.  So  in  the  case  of  Bex  v.  //o;'- 
weil,  Id.  405,  it  was  held,  that  an  indictment  for  uttering  a  forged  bill 
of  exchange  was  not  supported  by  proof  of  the  uttering  of  a  bill  of  which 
the  acceptance  only  was  forged.  In  the  stat.  1  Will.  4,  c.  66,  the  word 
'•request"  seems  to  have  been  introduced  to  meet  cases  in  which  the 
instrument  did  not  amount  to  an  order,  but  the  juxtaposition  of  the 
words  "warrant,  order,  or  request,"  shows  that  the  word  "request," 
which  .s  for  the  first  time  used,  applies  to  cases  similar  to  those  of  "war- 
rant and  order." 
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Gurnet,  B. — I  think  that  this  instrument  is  not  the  less  a  request  for 
the  delivery  of  goods  because  it  may  be  also  an  undertaking  for  the 
payment  of  money. 

Verdict — Guilty. 

fT.  J.  Alexander,  for  the  prosecution. 

Crreavesy  for  the  prisoner. 


REGINA  V.  TRENFIELD.— p.  284. 

A.  wai  indicted  at  the  anizes  for  peijuiy,  be  had  neither  been  in  custody  nor  on  bail  After 
the  bill  was  foand,  A/s  counsel  applied  to  have  the  case  tried  at  the  same  assizes  at  which 
the  bill  was  found.  The  counsel  for  the  prosecution  objected,  and  stated  that  no  notice  had 
been  given  by  the  defendant  to  the  prosecutor  of  his  intention  to  try  at  these  assizes,  except 
the  present  application : — Held^  that  the  prosecutor  could  not  be  compelled  to  tiy  at  these 
,  and  the  case,  therefore,  stood  over  to  the  next  assizes. 


Perjury. — ^A  true  bill  was  found  against  the  defendant  at  these 
assizes  for  perjury.  The  defendant  had  neither  been  in  custody  nor  on 
bail. 

IV,  J.  Alexander  J  for  the  defendant,  applied  to  the  learned  baron  to 
have  the  case  tried  at  these  assizes. 

F.  V.  Lecj  for  the  prosecution. — I  submit  that  the  prosecutor  cannot 
be  compelled  to  try  the  case  at  these  assizes.  Before  the  stat.  60  Geo. 
3  &  1  Geo.  4,  c.  4,  s.  3,  a  case  of  misdemeanor,  where  the  defendant  was 
not  in  custody,  could  not  be  tried  at  the  same  assizes  at  which  the  in- 
dictment was  foimd,  without  the  consent  of  the  prosecutor,  and  that 
enactment  applies  only  to  cases  where  the  defendant  has  been  com- 
mitted to  custody,  or  has  been  on  bail  for  twenty  days.  In  the  present 
case  no  notice  has  been  given  to  the  prosecutor  of  the  defendant's  inten- 
tion to  try  at  these  assizes,  except  by  the  present  application. 

Gurnet,  B. — This  is  a  point  of  practice  which  is  of  some  import- 
ance.    I  will  confer  with  my  brother  Patteson  upon  it. 

On  the  following  day  his  lordship  said,  "  I  have  conferred  with  my 
brother  Patteson,  and  we  are  of  opinion  that  the  prosecutor  cannot  be 
compelled  to  try  at  these  assizes ;  the  case  must,  therefore,  stand  over 
to  the  next  assizes." 

F,  V.  Lety  for  the  prosecution. 

W,  J,  Alexander  J  for  the  defendant 
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(avilSide.) 
BEFORE  MR.  JUSTICE  PATTESON. 

REGINA  V.  The  Inhabitants  of  CHEDWORTH.— p.  285. 

A  complaint  was  made  to  magistrates,  under  tbe  94th  sect  of  the  highway  act,  6  &  6  Will. 
4,  c.  58,  that  a  way  alleged  to  be  a  highway  was  out  of  repair ;  the  magistrates  ordered 
au  indictment  against  the  inhabitants  of  the  parish,  which  was  found,  and  removed  by 
certiorari,  and  on  the  trial  of  it  the  defendants  were  acquitted,  on  the  ground  that  it  was 
not  a  highway.  The  prosecutor  applied  for  costs  to  be  paid  out  of  the  highway  rate, 
under  the  95th  section  of  the  act  It  was  objected  that  this  provision  as  to  costs,  only 
applied  where  the  existence  of  a  highway  was  not  disputed,  and  also  that  it  did  not 
apply  when  the  indictment  was  removed  by  certiorari.     The  judge  refused  the  order. 

iSembie,  that  the  95th  sect,  of  the  act  as  to  payment  of  costs  out  of  the  highway  rate,  and 
the  98th  sect  as  to  co«ts  to  be  paid  by  any  defendant  where  the  defence  is  frivolous, 
are  distinct  in  their  operation,  and  are  not  to  be  connected. 

Semble,  that  the  magistrates  are  not  bound  to  make  their  order  in  terms  exactly  following 
those  contained  in  tbe  information. 

Indictment  preferred  at  the  Gloucester  Quarter  Sessions  for  non- 
repair of  a  highway.  The  indictment  was  preferred  under  an  order  of 
four  magistrates  made  in  pursuance  of  the  94th  section  of  the  stat.  5  & 
G  Will.  4,  c.  50,  and  was  removed  by  certiorari. 

It  appeared  that  the  order  of  magistrates  did  not  pursue  the  terms  of 
the  information  in  describing  the  road  to  be  indicted ;  and  it  also  ap- 
peared that  it  was  admitted  before  the  magistrates  by  the  surveyor,  that 
a  part  at  each"  end  of  the  road  indicted  was  public  road,  but  the  surveyor 
denied  that  the  portion  of  the  road  between  those  parts  was  so. 

The  jury  found  the  defendants  not  guilty,  on  the  ground  that  it  was 
not  a  highway. 

R.  V.  Richards^  for  the  prosecution,  applied  for  an  order  for  the 
costs  to  be  paid  out  of  the  highway  rate  under  the  95th  section  of  the 
act. 

Ludlow^  Serjt.,  and  Greaves^  for  the  defendants,  submitted  that  this 
case  was  not  within  the  statute,  which  only  applied  where  the  publicity 
of  the  road  was  admitted,  and  where  the  only  question  was,  who  was 
liable  to  repair  it,  and  that  the  word  "  highway"  in  the  statute  meant  a 
public  highway,  which  was  not  disputed.  2d.  That  the  justices  had  no 
jurisdiction  to  make  the  present  order,  because  it  did  not  follow  the 
information,  and  as  the  surveyors  could  only  be  called  on  to  answer  the 
matters  stated  in  the  information  and  no  others,  the  order  must  recite 
the  information,  and  follow  it ;  and  as  the  order  here  was  totally  different 
from  the  information,  it  was  therefore  a  nullity.  3d.  That  the  95th 
section  applied  only  to  trials  in  the  ordinary  course,  and  not  to  cases 
removed  by  certiorari,  and  that  this  was  not  a  trial  before  a  Judge  of 
Assize :  and  4th.  That  the  95th  section  of  the  statute  was  to  be  con- 
strued with  reference  to  the  98th,  and  merely  meant  that  where  the 
defence  appeared  to  be  frivolous  the  costs  were  to  be  paid  out  of  the 
fund  there  mentioned. 

R.  V,  Richards  and  Gray,  for  the  prosecution,  submitted,  1st,  that 
the  95tb. section  of  the  act  was  imperative,  and  applied  to  all  cases  in 
which  the  liability  to  repair  was  denied.  2d.  That  as  to  the  form  of  the 
order  the  only  question  was,  whether  it  was  good  on  the  face  of  it.  8d, 
That  the  words  ^*  Judge  of  the  Assize"  must  be  taken  in  their  ordinary 
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acceptation,  and  that,  therefore,  a  Judge  of  Nisi  Prius  might  order 
costs ;  and  4th,  that  the  95th  and  98th  sections  were  quite  distinct  in 
their  operation,  and  could  not  be  connected. 

Patteson,  J. — I  am  not  satisfied  as  to  what  the  construction  of  this 
act  ought  to  be ;  the  words  are  very  strong,  and  seem  to  be  diflScult  to 
be  got  over;  but  to  construe  them  as  imperative  will  lead  to  great 
absurdity.  With  respect  to  the  order  I  am  inclined  to  think,  that  when 
the  justices  had  the  case  before  them  they  might  make  any  order 
respecting  it  which  they  thought  fit.  As  to  connecting  the  95th  and 
98th  sections,  I  think  that  cannot  be  done,  as  they  are  introduced  into 
the  statute  for  different  purposes.  I  will  take  tiuje  to  consider  of  the 
case. 

After  taking  time  to  consider,  Mr.  Justice  Patteson  refused  to  make 
any  order  for  costs. 

R,  V.  Richards  and  Gray^  for  the  prosecution.  4 

Lvdlow^  Serjt.,  and  Grreaves,  for  the  defendant. 

See  the  94th,  96th,  and  98th  sections  of  the  Highway  Act,  5  &  6  Will.  4,  c.  60,  which 
are  set  out  in  Bum's  Justice,  tit.  Highways,  The  98th  section  appears  to  apply  to  aU 
defendants,  whether  parishes  or  private  individuals,  and  under  it  any  defendant  is  liable 
to  costs,  where  the  defence  is  "frivolous  or  vexatious."  The  95th  section  gives  costs  to 
be  paid  out  of  the  highway  rate,  and  that  is  not  by  its  terms  limited  to  cases  where  the 
defence  is  frivolous  or  vexatious.     See  the  case  of  Rey.  v.  Yarkhill,  ante,  p.  218. 

The  case  of  Rey.  v.  Inhabitants  of  Preston^  2  M.  &  Rob.  137  (which  seems  to  have  gone 
on  the  98th  section),  was  an  indictment  preferred  at  the  sessions  by  direction  of  the  jus- 
tices under  the  stat.  5  &  6  Will.  4,  c.  60,  s.  95,  and  the  defendants  had  removed  it  by  cer- 
tiorari into  the  Queen's  Bench.  The  defendants  were  found  guilty,  and  Cresswell^  for  the 
prosecution,  applied  to  Alderson,  B.  (who  had  tried  the  case)  for  an  order  on  the  de- 
fendants for  costs,  under  the  98th  section  of  the  statute.  <*Aldeb80N,  B.,  expressed 
himself  to  be  clearly  of  opinion,  that  the  defence  was  *  frivolous  and  vexatious*  within  the 
meaning  of  the  section  cited,  and  a  case  in  which,  if  the  legislature  had  given  him 
authority  to  do  so,  he  should  make  an  order  on  the  defendants  to  pay  the  costs ;  but  as 
the  discretion  over  the  costs  was  in  terms  given  to  the  court  at  which  the  indictment  ira« 
preferredy  and  not  to  the  court  before  which  it  was  tried,  he  entertained  much  doubt 
whether  he  could  make  the  order;"  and  on  the  foUowing  morning  his  lordship  said  he 
hml  examined  the  different  provisions  of  the  act  of  Parliament,  and  was  of  opinion,  that 
he  had  not  any  authority  over  the  costs,  and  the  motion  for  costs  was  refused.  This  case 
was  tried  at  York,  at  the  Summer.  Assizes  of  1838,  and  in  a  subsequent  term  an  applica- 
tion for  these  costs  was  made  in  the  Court  of  Queen's  Bench  (reported  7  Dowl.  V.  C.  -iO^) ; 
and,  after  argument,  a  rule  for  the  payment  of  the  costs  was  made  absolute ;  Mr.  Justice 
Williams  being  of  opinion,  on  the  authority  of  the  case  of  Rex  v.  Inhabitants  of  U/fjter 
Papworfh,  2  East,  418,  that  '•  the  court  before  whom  such  indictment  shaU  be  preferred,'' 
meant  the  Court  of  Queen's  Bench,  when  the  indictment  was  removed  by  certiorari.  In 
that  case  the  provisions  of  the  96th  section,  as  to  costs,  do  not  appear  to  have  been 
referred  to.  The  case  of  Reyina  v.  £arl  of  Radnor  (in  Q.  B.  May  12,  1840),  was  an 
application  for  a  mandamus  to  magistrates,  commanding  them  to  convict  the  surveyors  of 
the  highways  of  a  parish  in  a  penalty  not  exceeding  £5,  for  non-repair  of  a  highway,  and 
to  order  the  repair  of  the  road.  It  appeared  that  the  magistrates  had  directed  a  sur- 
veyor to  make  a  report  on  the  state  of  the  road,  and  that  he  made  a  report  in  writing 
that  the  road  was  out  of  repair,  but  that  he  was  further  orally  examined  by  the  magis- 
trates, who  refused  to  convict  the  surveyor  or  make  any  order.  In  support  of  the  appli- 
cation it  was  contended,  that  if  the  justices  appointed  a  viewer,  they  were  bound  by  hia 
report ;  and  that  if  lie  reported  the  road  to  be  out  of  repair,  the  office  of  the  justices 
was  merely  ministerial,  and  they  were  bound  to  convict  the  surveyor  in  a  penalty  not 
exceeding  £5,  and  to  order  the  road  to  be  repaired.  Mr.  Justice  Colebidgs,  after 
ob!<erving,  that  the  magistrates  were  called  upon,  not  only  to  act  ministerially  in  ordering 
the  road  to  be  repaired,  but  also  to  act  ministerially  in  convicting  the  surveyor  in  a 
penalty,  said,  that  the  tcnns  of  the  statute  being  in  effect,  that  if  it  should  appear  to  the 
magistrates  that  the  road  was  out  of  repair,  they  should  convict  the  surveyor ;  he  could 
not  but  think  that  the  iiiagistrates  were  to  exercise  a  discretion  on  the  subject,  and  that 
the  words  **  shall  convict"  would  of  themselves  import  a  judicial  act  on  the  part  of  the 
magistrates ;  and  the  rule  for  the  mandamus  was  discharged  with  costs. 
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CENTRAL  CRIMINAL  COURT. 


•  JUNE  SESSION,  1839. 
BEFORE  MR.  JUSTICE  LITTLEDALE. 

REGINA  V.  CASPAR  and  Others.— p.  289. 

An  indictment  stated"  that  a  certain  evil-disposed  person  stole  certain  goods;  that  L.  C.  incited 
him  to  do  so ;  that  £.  C.  did  the  same ;  that  £.  M.  received  a  portion  of  the  property  knowing  it 
to  have  been  stolen ;  it  also  charged  A.  A.  and  the  before  mentioned  £.  G.  as  receivers.  All 
the  prisoners  having  been  found  guilty  by  the  jury,  the  conviction  was  held  good  against  all 
except  L,  C.  who  was  merely  charged  as  accessary  before  the  fact,  and  judgment  was  given 
upon  the  cfaaiges  of  receiving  only. 

The  first  count  of  the  indictment  stated  that  a  certain  evil-disposed 
person,  on  the  25th  of  March,  stole  102  pounds  weight  of  gold-dust 
of  the  value  of  ^5000,  two  wooden  boxes  of  the  value  of  2*.,  and  two 
tin  boxes  of  the  value  of  2*.,  of  the  goods  of  James  Hartley  and  others 
—against  the  peace,  &c. 

The  second  count  stated  that  Lewin  Caspar,  before  the  said  felony 
and  larceny  was  done  and  committed,  to  wit,  on  the  10th  of  March, 
feloniously  and  maliciously  did  incite,  move,  procure,  counsel,  and  com- 
mand the  said  evil-disposed  person  to  commit  the  said  felony,  against 
the  form  of  the  statute,  &c. 

Tlie  third  count  charged  Ellis  Caspar  with  being  an  accessary  before 
the  fact,  and  was  similar  in  form  to  the  second. 

The  fourth  comit  stated  that  Emanuel  Moses,  on  the  30th  of  March, 
received  the  said  102  pounds  weight  of  gold-dust,  value,  &c.,  of  the 
goods,  &c.,  "  before  then  feloniously  stolen,  taken,  and  carried  away  in 
manner  and  fonn  aforesaid,"  well  knowing  them  to  have  been  stolen. 

The  fifth  count  contained  a  similar  charge  in  a  similar  form  against 
Isaac  Isaacs,  {a)  except  that  it  stated  him  to  have  received  the  wooden 
boxes  and  the  tin  boxes  as  well  as  tlie  gold-dust. 

The  sixth  count  charged  Alice  Abrahams  witli  receivuig  all  the  arti- 
cles mentioned  in  the  indictment,  and  was  similar  in  form  to  the  fifth 
count. 

The  seventh  count  stated  that  the  said  Ellis  Caspar,  (6)  on  the  30th 
of  March,  the  said  102  pounds  weight  of  gold-dust,  &c.,  &c.,  before 
then  feloniously  stolen,  taken,  and  carried  away  in  manner  and  form 

(a)  This  party  was  not  in  custody,  and  was  not  tried. 

(6)  This  was  the  same  person  as  in  the  third  count  was  charged  with  being  an 
before  (he  hex  to  the  felony. 
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aforesaid,  feloniously  did  receive  and  have,  he  the  said  Ellis  Caspar, 
then  and  there  well  knowing  the  said  goods  and  chattels  to  have  been 
feloniously  stolen,  &jc.,  against  the  statute,  &c.,  &c. 

There  were  seven  other  counts  similar  to  the  first  seven,  only  stating 
the  goods  to  be  the  property  of  George  Hathorn  ;  and  there  were  four- 
teen other  counts,  which  stated  the  property  stolen  to  be  gold  instead 
of  callhig  it  gold-dust. 

When  Clarksorij  for  the  prosecution,  had  stated  the  case  to  the  jury, 

Bompas^  Serjt.,  who  was  counsel  for  Emanuel  Moses,  submitted  that 
Clarkson  ought  to  elect  which  of  the  prisoners  he  would  proceed  against. 

ClarksoTiy  contri,  contended  that  it  was  a  case*in  which  he  was  not 
bound  to  elect. 

LiTTLEDALE,  J.,  was  of  opiuiou  that  it  was  a  case  of  principal  and 
accessaries,  and  that  what  were  called  the  first  seven  counts  of  the  in- 
dictments were  substantially  only  one  count  against  one  principal  and 
several  accessaries,  and,  therefore,  that  the  prosecutor  was  not  bound 
to  elect. 

The  case  proceeded,  and  a  person  named  Henry  Moss  was  called  and 
examined,  on  the  part  of  the  prosecution,  as  the  person  who  stole  the 
gold-dust,  or  rather  it  was  made  a  question  for  the  jury,  on  the  whole 
of  the  evidence,  whether  he  or  Lewin  Caspar  v/as  the  person  who 
committed  the  robbery.  His  name  was  on  the  back  of  the  indictment 
as  a  witness,  (a) 

When  the  evidence  for  the  prosecution  had  closed. 

On  the  part  of  the  defence,  generally,  it  was  contended  that  there  was 
no  case  to  go  to  the  jury.  The  substance  of  the  argument  was  as  fol- 
lows : — There  are  two  ways  of  framing  an  indictment  against  an  acces- 
sary— either  by  indicting  the  principal  with  the  accessary,  or  if  the 
accessary  be  indicted  alone,  you  must  either  show  that  the  principal  has 
been  convicted,  which  you  can  only  do  by  proving  the  record  of  his 
conviction,  or  you  must  show  that  the  principal  has  been  outlawed. 
Moses  is  charged  as  an  accessary  after  the  fact  by  receiving  the  stolen 
goods,  and  as  the  prosecutor  has  not  proved  that  the  principal  has  been 
convicted,  the  accessary  is  entitled  to  an  acquittal.  The  accessary  can- 
not be  convicted  until  the  principal  has  either  been  convicted  or  out- 
lawed. If  the  principal  be  attainted,  and  the  attainder  be  reversed,  the 
accessary  escapes ;  and  the  same  doctrine  applies  to  cases  where  the 
principal  and  accessary  are  tried  together.  If  the  principal  pleads  not 
guilty,  and  the  accessary  does  so  also,  then  the  trial  of  both  shall  go  on, 
and  the  jury  are  to  inquire  first  of  the  guilt  of  the  principal,  and  if  they 
find  him  guilty,  then  they  are  to  inquire  as  to  the  accessary ;  but  if  both 
are  found  guilty,  the  judgment  must  be  first  given  against  the  principal ; 
for  if  any  thing  obstruct  judgment,  as  clergy,  a  pardon,  &c.,  the  accessary 
is  to  be  discharged ;  and  if  the  principal  does  not  plead  not  guilty,  but 
pleads  a  plea  in  bar  or  in  abatement,  or  autre  fois  acquit,  the  accessary 
shall  not  be  put  to  answer  till  that  plea  be  determined.  When  the  guilt 
of  the  principal  is  averred,  it  can  only  be  proved  by  the  principal  being 
tried  with  the  accessary,  or  if  he  be  not,  then  by  the  record  of  conviction 
or  outlawry  (/  ♦he  principal.  This  was  the  rule  of  the  common  law, 
and  though  receivers  are  not  at  common  law  accessaries  after  the  faf*i 

(a)  There  was  also  another  indictment  against  Moss  hy  name,  charging  him  with  Bte«ling 
t'^e  property  in  question,  and  charging  the  other  prifoners  with  the  same  parts  uf  the  transaction 
lu  in  the  present  indictment. 
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merely  as  receivers,  yet  they  are  made  so  by  the  statute  3  &  4  Will.  3, 
c.  9,  s.  4.  And  the  statute  7  &  8  Geo.  4,  c.  29,  s.  54,  confirms  the  old 
law  as  far  as  it  relates  to  accessaries,  though  it  also  gives  another  mode 
of  proceeding,  viz.  for  a  substantive  felony.  But  here  the  indictment  is 
not  framed  agamst  the  receivers  as  for  a  substantive  felony  under  the 
statute,  but  it  is  in  the  form  of  an  indictment  against  principal  and  acces- 
sary, and  must  be  governed  by  the  rules  of  the  common  law.  The 
indictment  is  also  bad  as  far  as  relates  to  the  description  of  the  principal, 
for  it  ought  to  have  been  in  such  a  form  as  that  the  principal  could  be 
legally  convicted  upon  it.  There  is  no  principal  felon  properly  charged; 
no  process  could  issuft  upon  it  to  bring  in  any  principal  to  be  tried,  nor 
could  any  principal  surrender  himself  upon  such  an  indictment  to  take 
his  trial.  It  should  have  been  so  framed,  in  order  to  make  it  good 
against  the  accessaries,  as  that  either  the  principal  could  be  tried  and 
convicted  with  them,  or  that  the  record  of  the  conviction  of  the  principal 
could  be  put  in.  The  indictment  is  too  uncertain  for  it  to  be  good  either 
against  the  principal  or  accessaries.  The  prmcipal  ought  to  be  named 
in  a  case  like  the  present.  If  the  indictment  had  said  that  the  goods 
were  stolen  by  a  certain  person  to  the  jurors  unknown,  that  would  not 
be  supported  if  it  turned  out  that  he  was  known.  The  indictment  ought 
to  sliow  who  stole  the  goods,  for  otherwise  the  accessaries  do  not  know 
what  is  the  felony  against  which  they  are  to  defend  themselves.  Sup- 
posing .there  were  two  indictments  for  the  same  offence,  and  there  was 
an  acquittal  on  the  first,  how  could  there  be  a  plea  of  autre  fois  acquit 
to  an  indictment  framed  with  such  uncertainty  ?  What  evidence  could 
the  party  acquitted  give  as  to  who  was  the  evil-disposed  person  men- 
tioned ui  the  first  indictment  ?  The  evil-disposed  person  might  be  John 
Thomas,  or  William  Smith,  or  anybody  else ;  and  an  indictment  is  bad 
to  which  you  cannot  plead  autre  fois  acquit,  or  autre  fois  convict.  There 
being  two  indictments  in  respect  of  this  transaction,  is  a  practical  illustra- 
tion of  the  extreme  dilficylty  in  which  a  prisoner  is  placed.  It  is  true 
that  these  latter  objections  are  rather  upon  the  record.  So  far  as  Moses 
is  concerned,  it  may  be  admitted  that  if  the  indictment  had  been  for  a 
substantive  felony  under  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  54,  merely  for 
receiving  the  goods  knowing  them  to  have  been  stolen,  it  would  not  be 
necessary  to  state  who  stole  the  goods.  But  this  indictment  is  not 
framed  on  the  statute — ^it  is  an  indictment  against  principal  and  accessa- 
ries, and  not  for  a  substantive  felony.  A  substantive  felony  is  a  single 
felony  against  one  or  more  individuals,  whereas  here  there  are  five 
separate  felonies,  one  of  the  prisoners  being  charged  as  accessary  both 
before  and  after  tjie  fact.  If  it  were  a  charge  of  a  substantive  felony, 
the  prosecutor  must  elect  against  which  of  the  prisoners  and  for  which 
felony  he  would  proceed.  If  it  is  a  substantive  felony,  and  not  to  be 
treated  as  an  indictment  against  principal  and  accessary,  then  a  great 
deal  of  evidence  has  been  given  against  Moses  and  Abrahams  which 
would  not  have  been  admissible  if  they  had  been  separately  tried  for  a 
substantive  felony.  Whether  the  prosecutor  was  compellable  or  not  to 
make  his  election  before  the  evidence  was  gone  into,  he  is,  at  all  events, 
now  that  it  is  closed,  bound  to  elect  against  which  of  the  prisoners  singly 
the  case  shall  be  submitted  to  the  jury. 

C.  PhillipSy  for  Lewin  and  Ellis  Caspar,  in  addition  to  the  objections 
as  to  the  charge  of  receiving,  contended,  that  whatever  might  be  the 
rule  as  to  the  necessity  of  naming  the  principal  felon  in  the  case  of 
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receivers,  it  was  essentially  necessary  that  he  should  be  named  in  the 
case  of  accessaries  before  the  fact ;  for  otherwise  it  would  be  quite  im- 
possible for  them  to  know  against  what  felony  they  were  to  defend 
themselves,  and  that  even  in  the  case  of  a  substantive  felony,  either 
against  one  person  for  a  felony,  or  more  than  one  person  for  a  joint 
felony,  the  principal  ought  to  be  named. 

Clarksouy  Bodkin^  and  DoanCj  for  the  prosecution. — All  the  objec- 
tions are  on  the  record.  We  admit  that  there  is  no  instance  of  such  an 
indictment  having  ever  been  used  before,  but  the  circumstances  of  the 
case  are  of  a  novel  description,  and  it  became  necessary  to  adopt  a  novel 
form  of  indictment,  in  order  to  meet  them.  This  is  not  an  indictment 
against  principal  and  accessaries,  but  it  is  for  a  substantive  felony,  and 
is.inquirable  into  as  to  accessaries  before  the  fact,  under  the  7  Geo.  4, 
c.  64,  s.  9,  and  as  to  receivers  under  7  &  8  Geo.  4,  c.  29,  s.  54 ;  and  it  is 
one  entire  transaction,  though  the  parts  are  done  at  different  times.  It 
is  composed  of  the  steaUng  by  Moss;  of  the  seduction  by  the  two 
Caspars,  and  of  the  receiving  by  Moses  and  his  daughter  Abrahams,  and 
by  Ellis  Caspar ;  and  the  whole  relates  to  the  stealing  and  disposing  of 
the  property.  There  has  been  no  decision  as  to  what  is  meant  by  a 
substantive  felony,  but  there  is  no  authority  to  show  that  this  is  not  a 
substantive  felony.  There  is  no  necessity  to  mention  the  name  of  the 
principal.  Nor  is  there  any  necessity  to  prove  any  record  of  conviction, 
as  no  conviction  is  alleged,  nor  coulJ  any  record  of  a  conviction  of  an 
evil-disposed  person  be  made  up.  It  is  sufficient  to  prove  by  parol  evi- 
dence who  stole  the  gold-dust,  and  the  jury  may  decide  upon  his  guilt 
just  the  same  as  if  he  had  been  put  upon  his  trial  with  the  accessaries. 
And,  as  to  the  difficulty  alleged  with  respect  to  pleading  autre  fois 
acquit,  or  autre  fois  convict,  there  would  be  no  difficulty  in  supporting 
such  pleas,  by  introducing  proper  averments.  There  are  many  instances 
of  separate  felonies  being  included  in  the  same  indictment,  and  tried  as 
substantive  felonies.  The  proper  interpretation  of  the  words  substantive 
felony  is,  that  it  has  reference  only  to  the  transaction  itself,  merely  for 
the  purpose  of  stating  the  offences  themselves,  which  are  to  be  the  sub- 
ject of  inquiry;  that  is,  the  whole  transaction  or  corpus  delicti,  and 
under  the  meaning  of  the  expression  substantive  felony,  you  may  have 
an  indictment  without  naming  the  principal.  This  is  not  a  case  in 
which  the  prosecutor  is  bound,  either  before  the  evidence  is  gone  into  or 
after  it  has  been  given,  to  elect  which  of  the  prisoners  singly  he  will 
proceed  against,  inasmuch  as  it  is  all  one  transaction.  If  the  prisoners 
meant  to  say  that  there  ought  to  have  been  a  previous  conviction  of  the 
principal,  they  should  have  objected  to  behig  put  upon  their  trial  before 
the  principal  was  convicted. 

LiTTLEDALE,  J.,  was  of  the  same  opinion  after  the  case  for  the  prose 
cution  had  been  closed,  as  he  was  after  it  was  opened,  and  before  any  evi- 
dence was  given — ^viz.  that  upon  an  indictment  framed  Uke  the  present, 
the  prosecutor  was  not  bound  to  elect  as  to  which  of  the  prisoners  singly 
the  case  should  be  submitted  to  the  jury. 

The  case  went  to  the  jury  as  against  all  the  prisoners,  and  the  jury 
found  them  all  guilty. 

LiTTLEDALE,  J.,  rcscrvcd  the  whole  of  the  objections  for  the  opinion 
of  the  judges,  and  the  counsel  for  the  prisoners  were  considered  as  hav- 
ing made  in  arrest  of  judgment  such  of  them  as  were  upon  the  record. 

Clarkson,  Bodkin,  and  Doane,  for  the  prosecution. 
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Bompas^    Serjt.,   Adolphus,    Prendergast,    C.   Phillips^   Montague 
Chamber Sy  and  C,  C,  Jones,  for  the  respective  prisoners. 


BEFORE  LORD  DENMAN,  C.  J.  ;  TINDAL,  C.  J.  ;  LORD  ABINGER,  C.  B.  ; 
LITTLEDALE,  J. ;  BOSANQUBT,  J.  ;  PARKE,  B.  ;  PATTESON,  J.  ;  WILLIAMS, 
J.  ;    GURNEY,  B.  ;    COLERIDGE,  J.  ;    COLTMAN,  J  ;    MAULE,  J.  ;    ROLFE,  B. 

BompaSy  Serjt.,. for  the  prisoners. — The  proposition  which  it  is  neces- 
sary for  me  to  support  is,  that  this  is  an  indictment  against  principal 
and  accessaries,  and  the  consequence  is,  that  unless  the  principal  be  con- 
victed, the  accessaries  are  entitled  to  be  discharged.  The  learned  judge 
at  the  trial  said  that  he  thought  it  was  an  indictment  against  principal 
and  accessaries,  or  he  would  have  required  the  prosecutor  to  elect.  It 
id  of  material  consequence  to  a  prisoner  whether  he  is  tried  on  an  indict- 
ment as  against  principal  and  accessary,  or  as  for  a  substantive  felony ; 
because  in  the  latter  case  he  would  have  the  right  to  call  on  the  prose- 
cutor to  elect,  which  would  get  rid  of  the  effect  of  some  evidence,  and 
prevent  the  giving  of  other  evidence  by  the  rules  of  law. 

Lord  Abinger,  C.  B, — Being  an  accessary,  by  the  modern  statute,  he 
is  subject  to  an  indictment  without  the  principal,  and  yet  it  would  be  the 
same  offence. 

Bompas,  Serjt. — The  form  of  the  indictment  is  clearly  an  indictment 
against  the  prisoners  as  accessaries.  There  was  also  another  indictment 
naming  the  principal,  and  in  the  indictment  in  question,  the  parties  are 
indicted  for  different  offences ;  by  the  7  Geo.  4,  c.  64,  s.  9,  it  is  enacted, 
that  if  any  person  shall  counsel,  procure,  or  command  any  other  person 
to  commit  any  felony,  the  person  so  counselling,  &c.,  shall  be  deemed 
guilty  of  felony,  and  may  be  indicted  and  convicted  either  as  an  accessary 
before  the  fact  to  the  principal  felony, -together  with  the  principal  felon, 
or  after  the  conviction  of  the  principal  felon,  or  may  be  indicted  and 
convicted  of  a  substantive  felony,  whether  the  principal  felon  shall  or 
shall  not  have  been  previously  convicted,  or  shall  or  shall  not  be  ame- 
nable to  justice.  This  indictment  may  be  taken  as  an  indictment  against 
the  parties  as  accessaries  befoi'e,  and  accessaries  after  the  fact.  They 
were  so  treated  at  the  trial.  Whether  it  is  also  a  substantive  felony  is 
another  question,  which  I  will  deal  with  presently.  The  indictment  is 
the  same,  except  that  a  certain  evil  disposed  person  is  substituted  for 
Henry  Moss.  IIow  can  this  make  it  less  or  more  an  indictment  against 
them  as  accessaries?  If  it  makes  it  a  bad  indictment  altogether,  I 
cannot  help  that.  There  is  no  decided  case  against  me  at  all.  The  first 
(|ue8tion  is,  what  is  the  consequence  of  so  treating  it  ?  The  first  conse- 
quence is,  that  we  must  inquire  what  is  the  effect  of  the  conviction  of 
an  accessary,  when  the  principal  is  not  convicted.  If  the  late  statutes 
have  not  altered  the  matter,  the  general  rules  of  law  are  quite  clear. 
In  Lord  Sanchar's  case,  it  was  held  that  the  attainder  would  be  reversed 
after  he  was  hanged :  (9  Coke,  119).  I  will  just  cite  the  authorities- 
There  is  1  Hale,  P.  C.  p.  618.  Before  the  statutes  a  party  receiving 
could  only  be  tried  for  a  misdemeanor,  he  was  not  an  accessary  at  all. 
The  prisoners  have  not  waived  any  right  by  being  compelled  to  plead. 
If  the  principal  were  convicted,  and  not  attainted,  the  accessary  could 
not  be  tried :  In  2  East,  P.  C.  p.  446,  it  is  so  stated. 
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Lord  Abinger,  C.  B. — Is  there  any  doubt  that  by  the  common  law 
the  accessary  could  not  receive  judgment  unless  the  principal  were 
attainted,  and  that  he  could  not  even  be  tried  without  his  own  consent  ? 

Clarkson^  for  the  prosecution. — There  is  not  any  doubt  'On  that 
subject. 

Bompas,  Scrjt. — Then  the  question  will  be,  whether  this  is  an  indict- 
ment under  the  statute.  The  indictment  certainly  concludes  against  tlie 
form  of  the  statute.  All  previous  statutes  are  repealed,  and  therefore 
the  7  Geo.  4,  c.  64,  and  the  7  &  8  Geo.  4,  c.  29,  are  the  statutes  on 
which  the  court  must  decide.  Without  going  through  all  the  previous 
statutes  which  are  set  out  in  2  East,  P.  C.  p.  743,  1  will  just  call  the 
attention  of  your  lordships  to  the  state  of  the  law.  By  the  statute  of 
Anne,  receiving  was  indictable  as  a  misdemeanor.  This  was  a  distinct 
simple  charge.  The  effect  of  the  present  statute  is  to  make  that  a  felony 
"which  before  was  a  misdemeanor.  There  is  some  slight  difference  be- 
tween the  clauses  in  the  two  acts,  but  one  illustrates  the  other ;  and  it 
will  be  seen  that  the  crime  of  an  accessary,  and  the  crime  of  commit- 
ting a  substantive  felony,  were  intended  to  be  kept  just  as  distinct  as 
when  one  was  a  misdemeanor  and  the  other  a  felony.  The  material 
words  are,  "  and  may  be  indicted  and  convicted  either  as  an  accessary  . 
after  the  fact,  or  for  a  substantive  felony ;  and  in  the  latter  ease^  whether 
the  principal  felon  shall  or  shall  not  have  been  previously  convicted,  or 
shall  or  shall  not  be  amenable  to  justice."  According  to  the  well  known 
maxim  ''  expressio  unius  est  exclusio  alterius,"  it  is  the  same  as  if  the 
legislature  had  said,  not  in  the  former  case,  but  only  in  the  latter. 

Lord  Abinger,  C.  B. — If  you  indict  him  as  an  accessary,  you  must 
follow  the  rules  of  the  common  law.  How  would  you  frame  an  indict- 
ment against  him  for  the  substantive  felony  ? 

Bompa8,  Serjt. — This  would  be  the  form  :^-one  silver  tankard,  &c., 
by  a  certain  evil-disposed  person  then  before  stolen,  &c.,  of  the  said  evil- 
disposed  person,  feloniously  did  rtjceive,  well  knowing,  &c. 

Lord  Abinger,  C.  B.— The  only  difference  then  is,  that  the  indict- 
ment in  question  is  a  little  longer  than  the  one  you  read. 

Bompas,  Serjt, — That  is  not  exactly  so.  This  indictment  contains 
several  distinct  offences. 

TiNDAL,  C.  J. — You  see  it  all  relates  to  one  transaction  ;  it  does  not 
relate  to  separate  transactions. 

BompaSy  Serjt. — The  parties  never  saw  each  other,  and  yet  evidence 
was  given  of  what  was  said  by  each. 

Lord  Abinger,  C.  B. — That  is  only  a  difiSculty  which  arises  in  every 
case  where  more  than  one  prisoner  are  charged  in  the  same  indictment- 

Bompas,  Serjt. — If  they  were  tried  as  accessaries  when  they  were  not 
accessaries,  then  it  will  be  wrong.  \ 

BosANQUET,  J. — The  question  must  be,  how  were  they  indicted  ? 

Bompaft,  Serjt. — If  they  were  improperly  tried,  the  question  for  the 
court  will  be  the  same,  for  they  will  have  been  improperly  convicted. 
The  argument  on  the  other  side  must  be  (because  it  was  so  at  the  trial), 
that  this  is  all  one  substantive  felony,  and  that  is  what  is  meant  by  the 
statute.  The  term  substantive  means  that  if  the  whole  put  in  the  indict- 
ment is  a  substantive  felony,  that  is  sufficient. 

Parke,  B. — It  means  an  offence  that  does  not  depend  upon  the  con- 
viction of  the  principal. 

Bompasy  Serjt. — If  the  parties  are  to  be  tried  for  substantive  felonies. 
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they  must  be  indicted  alone ;  and  they  can  only  be  indicted  together,  if 
they  are  indicted  as  principal  and  accessaries. 

Lord  Abinger,  C.  B. — Will  it  not  come  to  this  ?  Supposing  my 
Brother  Littledale  was  wrong  in  trying  all  together  and  treating  it  as 
one  indictment,  are  we  not  to  interfere  ? 

BompaSy  Serjt. — If  I  had  the  right  to  call  on  the  prosecutor  to  elect, 
it  will  be  a  mistrial.  I  now  contend  that  the  indictment  is  bad  alto- 
gether. I  refer,  principally,  to  the  case  of  Lewin  Caspar,  who  is 
indicted  as  an  accessary  before  the  fact.  The  statute  directs  the  atten- 
tion to  the  goods,  and  you  must  state  them  in  the  indictment,  but  it  is 
not  necessary  to  state  all  the  circumstances  of  the  receiving.  But  as  to 
Lewin  Caspar,  the  case  is  totally  different,  because  he  is  charged  with 
inciting  a  certain  person  to  commit  a  felony,  and  it  cannot  be  contended 
that  that  person  need  not  be  named. 

Lord  Abinger,  C.  B. — Suppose  he  was  not  known  ? 

£ompas,  Serjt. — Here  he  was  known.  It  is  clear  that  before  the 
statute  a  man  could  not  be  indicted  for  inciting  a  person  unknown. 
They  ought  to  show  who  he  was  if  they  can,  and  if  they  cannot,  they 
must  .set  out  an  excuse  for  it.  They  should  either  name  him,  or  say  that 
he  is  a  person  unknown.  I  cannot  find  any  case  since  the  statutes ;  but 
in  the  cases  which  occurred  when  it  was  a  misdemeanor,  the  name  was 
set  out.  In  Rex  v.  Fuller^  1  B.  &  P.  180,  which  was  an  indictment  on 
the  Stat.  37  Geo.  3,  s.  70,  for  endeavouring  to  incite  and  stir  up  a  person 
serving  in  the  army  to  commit  an  act  of  mutiny,  and  in  which  Mr. 
Baron  Gurney  was  counsel  for  the  prisoner,  the  name  of  the  party  was 
set  out. 

Gurney,  B. — The  objection  I  took  there  was,  that  the  mode  of  inciting 
was  not  set  out. 

Bompas^  Serjt. — But  if  the  man's  name  had  been  omitted  too,  would 
it  not  have  been  an  objection  ? 

Lord  Abinoer,  C.  B. — We  had  a  case  reserved  as  to  the  murder  of  a 
child.(a) 

GuRney,  B. — The  situation  of  the  prisoner  is  the  same  as  if  the 
indictment  had  added  the  words,  "  to  the  jurors  unknown."  It  gives 
him  as  much  information. 

Lord  Abinger,  C.  B. — The  difficulty  would  be  in  pleading  autre  fois 
acquit  to  a  second  indictment. 

Maule,  J. — You  must  give  as  much  information  as  you  can. 

Bompas,  Serjt. — They  are  bound  to  insert  the  name  if  it  is  known. 
•  Lord  Denman,  C.  J. — Otherwise,  the  prosecutor  may  reserve  it  in  his 
own  breast  to  select  which  he  will  prove  of  forty  different  offences. 

Bompas,  Serjt. — The  difference  is  very  material  between  an  indictment 
as  accessary,  and  for  a  substantive  felony.  These  are  the  grounds  on 
which  it  strikes  me  that  the  opinion  of  the  learned  judge  at  the  trial  was 
correct — viz.  that  the  prisoners  were  indicted  as  accessaries,  and  there- 
fore they  could  not  legally  be  convicted  without  the  principal. 

Clarksoiiy  for  the  prosecution. — The  conviction  is  perfectly  good.  I 
take  it  that  Mr.  Serjt.  Bompas  has  raised  three  objections :  1st,  that  the 
indictment  is,  in  the  ordinary  sense  of  the  term,  against  principal  and 
accessaries,  and,  therefore,  cannot  be  supported,  because  the  principal 
is  not  convict,  attaint,  or  outlawed ;    2d,  that  we  ought  to  have  been 

{a)  R,  T.  BU9,  ante,  toI.  8,  778. 
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called  on  to  elect  against  whom  we  intended  to  proceed,  as  there  appeared 
several  distinct  charges  against  the  different  prisoners;  3dly,  that  the 
indictment  cannot  be  supported  as  against  the  accessary  before  the  fact. 
As  to  the  first  objection,  supposing  the  indictment  was  strictly  against 
principal  and  accessaries,  yet  the  conviction  is  good,  as  no  objection  was 
taken  on  the  part  of  the  accessaries  to  their  being  tried  before  the  prin- 
cipal was  forthcoming.  The  prisoners  should  have  objected  before  they 
were  given  in  charge,  and  have  no  right  to  take  the  chance  of  being 
acquitted  by  the  jury,  and  afterwards  take  the  objection.  The  accessary 
can  only  object  when  called  upon  to  plead,  (a) 

Lord  Denman,  C.  J. — Does  not  that  assume  an  indictment  with  a 
p.  incipal  properly  described  ? 

Clarkson. — It  may  be  so;  and  if  there  had  been  no  statute  or  autho- 
rity on  the  subject,  we  might  have  had  some  difficulty.  But  there  are 
the  cases  of  JR.  v.  Jarvis^  6  C.  &  P.  156,(6)  and  R.  v.  WJieeler^  7  C. 
&  P.  170.  (c)  In  the  former  of  those  cases  the  indictment  in  one  count 
set  out  the  name  of  the  thief,  and  in  another  count  merely  mentioned 
"  a  certain  evil-disposed  person.** 

GuRNEY,  B. — There  was  a  case  of  a  manufactory  where  servants  were 
kept,  and  from  the  circumstance  of  the  walls  not  being  scaled,  it  was 
clear  that  the  robbery  must  have  been  committed  by  a  servant,  and 
Beveral  persons  were  convicted  of  receiving  the  property,  knowing  it  to 
have  been  stolen. 

Lord  Denman,  C.  J. — That  is  the  sort  of  case  to  which  the  statute  is 
more  particularly  directed. 

CoLTMAN,  J. — There  would  be  i)o  difficulty  in  stating  that  the  person 
wa^  unknown. 

Lord  Denman,  C.  J. — But  you  do  not  want  that  here. 

Clarkson  proceeded  to  read  the  case  of  li.  v.  Wheeler. 

Patteson. — That  was  for  a  substantive  offence.  There  is  no  objection 
to  such  a  count  in  case  of  the  charge  of  a  substantive  offence.  But  in 
any  of  these  cases  was  there  any  count  charging  a  party  as  accessary, 
which  did  not  mention  the  name  of  the  principal  ? 

Clarkson. — There  was  not  any  such  count :  but  I  contend  that  the 
objection  came  too  late ;  and  as  it  is  doubtful  whether  the  words  of  the 
statute  would  not  prevent  any  other  trial  after  acquittal  on  this,  they 
could  have  no  right  to  lie  by  and  take  the  chance  of  the  verdict,  and 
then  raise  the  objection.  « 

Patteson,  J. — It  would  only  be  a  waiver  of  the  objection  to  bein^ 
tried  before  or  witho  it  the  principal,  but  no  waiver  of  any  objection  to 
the  indictment  itself. 

TiNDAL,  J. — According  to  my  Brother  Littledale,  the  indictment 
alleges  that  a  certain  evil-disposed  person  stole  certain  goods,  and  that 
one  person  incited  him  to  commit  the  offence,  and  others  received  differ- 
ent portions  of  the  goods,  and,  therefore,  it  is  contended,  that  the 
whole  is  only  a  history  of  the  transaction. 

Clarkson. — According  to  my  Lord  Hale,  "  an  indictment  is  nothing 

(a)  See  the  case  of  Reg.  v.  Aihmall,  ante,  p.  236. 

(A)  In  that  caac  it  was  held  that  a  count  was  good,  which  charged  the  pnsoncr  with  re- 
ceiving property  which  had  been  stolen  by  '*a  certain  CTil-disposed  person,"  without 
naming  him. 

(c)  In  this  case  a  similar  count  was  held  good.  See  also  the  case  of  Heg.  t.  Pulham^ 
ante,  p.  280. 
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else  but  a  plain,  brief,  and  certain  narrative  of  an  offence  committed  by 
any  person,  and  of  those  necessary  circumstances  that  concur  to  ascer- 
tain the  fact  and  its  nature ;"  and  such  is  the  present  indictment.  It  is 
merely  using  the  same  substantive  allegation  with  a  greater  copiousness 
of  words.  It  has  been  the  practice  for  tjie  last  twenty  years  to  combine 
the  principal  and  several  accessaries  liiithout  reference  to  time ;  and 
there  are  some  instances,  I  believe,  in  which  joint  and  several  rcceivin<rs 
have  been  combined  in  one  indictment.  Such  an  indictment  is  not  for 
separate  offences  committed  by  them,  but  for  separate  acts  committed 
by  them  in  furtherance  of  the  same  felony.  It  is  one  transaction  only, 
and  the  statement  of  the  different  parts  of  the  same  transaction  are 
called  counts ;  but  it  is  all  one  charge  in  substance. 

Patteson,  J. — Is  there  any  case  in  which  receivers  of  different  goods 
at  different  times  have  been  included  in  one  indictment  without  the  prin- 
cipal felon  ? 

Clarkson. — There  is  not.  But  I  shall  show,  from  my  learned  friend's 
own  argument,  that  this  is  a  bad  indictment  as  against  principal  and 
accessaries ;  but  he  has  not  shown  any  reason  why  it  is  not  good  as  a 
charge  of  a  substantive  felony.  In  the  report,  in  the  case,  of  my  friend's 
argument,  it  is  said,  ^'  I  admit  these  things  were  necessary  to  make  a 
good  indictment  as  against  principal  and  accessary,  but  they  were  not 
necessary  for  the  substantive  felony."  We,  on  the  part  of  the  prosecu- 
tion, never  considered  it  as  a  case  of  principal  and  accessaries.  But  my 
friend  says,  that  if  the  indictment  be  for  a  substantive  offence,  then  we 
cannot  convict  on  it  more  than  one  person.  The  indictment  is  not 
new  in  principle.  The  true  interpretation  of  the  two  statutes  is,  that, 
with  the  exception  of  the  absence  of  the  principal,  there  must  be  all  the 
forms  and  incidents  necessary  to  constitute  the  offence.  As  to  the  acces- 
»ary  before  the  facty  I  feel  myself  much  more  pressed,  for  although  I 
might  say  the  statute  looks  to  the  incitement  to  the  commission  of  a 
felony  rather  than  to  inciting  any  particular  person,  yet  it  may  be  said 
there  is  a  distinction  between  the  two  cases. 

Parke,  B. — Have  you  considered  whether  this  is  not  cured  by  the 
statute  7  Geo.  4,  c.  64,  s.  21  ?  In  the  case  of  the  Polish  notes  that  ques- 
tion arose.(a) 

Clarkmn. — But  the  statute  provides  that  no  person,  however  tried, 
shall  be  liable  to  be  prosecuted  for  the  same  offence,  and  this  makes  it 
of  very  great  importance  to  support  this  indictment.  In  conclusion,  the 
object  of  the  statute  being  to  facilitate  the  bringing  home  of  justice  to 
accessaries,  I  submit  that  that  object  would  be  frustrated,  or,  at  least,  no 
benefit  would  be  derived  from  the  statute,  if  this  indictment  should  be 
held  not  sufficient. 

Lord  Dexman,  C.  J. — What  difficulty  would  there  have  been  in  indict- 
ing each  accessary  alone  ?  ^ 

Clarkson. — None,  except  that  we  must  have  had  several  trials ;  and  I 
submit  that  we  had  the  right  to  take  thei|i  altogether. 

Bornpas^  Serjt.,  commenced  his  reply. 

Parke,  B. — What  did  you  mean  by  election  at  the  trial?  to  convict 
one  and  let  off  the  others  ?    In  8  East,  46,  Lord  Ellenborough  says, 

{a)  See  R,  ▼.  Ilarria  and  Other  a,  vol.  7  of  these  Reports,  p.  429.     The  statute  7  Geo.  4, 
c.  G4.  8.  21*  provides,  that  where  an  offence  has  been  created  by  statute,  the  indictment 
or  information  shall,  after  verdtet^  be  held  sufficient  to  warrant  the  punishment  prescribed 
bj  the  statute,  if  it  describe  the  offence  in  the  words  of  the  statute. 
VOL.  XXXVIII.  24  Q  2 
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that  where  to  the  offences  charged  in  different  counts  there  may  be  tlie 
same  plea  and  the  aame  judgment,  there  is  no  authority  that  such  joinJer 
in  one  indictment  is  bad  in  law.  That  seems  to  be  the  general  rule  ;  but 
in  3  T.  R.  106,  the  alternative  is  stated  thus:  "If  it  appear,  before  iLe 
defendant  lias  pleaded,  or  the  jury  are  charged,  that  he  is  to  be  tried  for 
separate  offences,  it  has  been  the  practice  of  the  judges  to  quash  tlie 
indictment,  lest  it  should  confound  the  prisoner  in  his  defence :  but  these 
are  only  matters  of  prudence  and  discretion.  If  the  judge  who  tries  the 
prisoner  does  not  discover  it  in  time,  I  think  he  may  put  the  prosccutir 
to  make  his  election  on  which  charge  he  will  proceed.'* 

Maule,  J. — That  refers  to  a  case  where  there  were  several  charges 
against  one  defendant,  and  there  it  might  not  be  known;  but  where  there 
are  several  defendants,  it  must  be  known. 

Parke,  B. — It  makes  a  very  material  difference  to  the  justice  of 
the  case,  whether  the  objection  is  taken  at  a  time  when  it  can  be  rectified, 
or  not. 

BompaSj  Serjt. — The  indictment  is  not  the  same  in  principle,  unless 
it  is  an  indictment  against  principal  and  accessary.  As  to  the  21st 
section  of  the  7  Geo.  4,  c.  64,  that  requires  the  offence  to  be  described 
in  the  words  of  the  statute,  which  has  not  been  done  here. 

Parke,  B. — Only  on  the  supposition  that  this  may  be  taken  as  a  bad 
count  as  against  principal  and  accessary,  and  a  good  collection  of  charges 
as  against  substantive  offenders. 

Bompas,  Serjt. — Then  consider  what  is  meant  by  describing  "tlie 
offence."    Can  it  mean  that  you  may  say  that  some  person  committed.it  ? 

Parke,  B. — It  would  be  bad  on  demurrer;  but  if  you  plead,  you  can- 
not object  to  it  afterwards. 

Maule,  J. — The  words  are  not  pursued  here,  because  the  word  "  other" 
is  not  inserted  in  the  indictment. 

Lord  Abinger,  C.  B. — The  sum  of  your  argument  is,  that  the  statute 
does  not  describe  the  offence,  but  only  provides  that  the  accessary 
may  be  tried  without  the  principal.  It  only  gives  a  new  mode  of  pro- 
secution. 

Bompas^  Serjt. — Mr.  Justice  Buller  says,  that  in  criminal  cases  it  is 
never  too  late  to  revise  what  has  been  done. 

Patteson,  J. — Does  that  apply  against  the  very  words  of  an  act  of 
parliament? 

BompaSy  Serjt. — But  I  submit  that  this  section  does  not  apply  to  this 
particular  case.  As  to  the  words  substantive  felony,  Mr.  Clarkson  says, 
it  means  in  one  view,  that  it  all  relates  to  one  transaction. 

Tindal,  C.  J. — The  meaning  was,  that  you  should  not  charge  an  in- 
citing to  steal  at  different  times  different  goods ;  that  there  must  be  only 
one  substratum  or  corpus  delicti. 

Bojupaa,  Serjt. — When  you  indict  a  party  as  accessary  before  the 
fact,  the  felony  is  the  stealing  the  goods ;  when  you  indict  for  the  sub- 
stantive felony,  the  felony  is  the  inciting.  You  cannot  convert  a  count 
charging  a  person  as  accessary  into  a  count  for  a  substantive  felony  ; 
but  you  must  have  two  counts,  and  this  brings  it  within  the  cases  in  Car- 
rington  and  Payne.  In  those  cases  there  were  two  separate  counts,  but 
here  it  is  not  so. 

Patteson,  J, — You  say  the  distinction  is  that  which  you  have  just 
mentioned.  Now  just  look  at  this  indictment,  the  felony  is  charged  to  be 
the  receiving. 
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Bompas,  Serjt. — I  do  not  refer  to  the  form  of  the  indictment  only. 

Maule,  J. — If  the  part  stating  the  stealing  stood  alone,  would  it  be 
any  indictment  at  all  ? 

Bompas,  Serjt. — Every  bad  indictment  is  no  indictment. 

Macle,  J. — It  is  a  finding  by  the  Grand  Jury  that  the  goods  were 
stolen. 

Lord  Abinger,  C.  B. — It  is  only  putting  in  the  first  instance  that 
ivhich  is  usually  put  last. 

Bompas,  Serjt. — My  friend  says  we  are  too  late,  because  we  did  not 
object  before  plea.  This  is  not  consistent  with  the  passage  in  the  pleas 
of  the  crown.  There  must  be  a  distinct  requisition  of  the  prisoner  to  say 
whether  he  w^ill  be  tried  or  not.  He  cannot  know  unless  he  is  informed 
whether  the  principal  has  been  convicted  or  not. 

Their  lordships  took  time  for  further  consideration,  and.at  the  March 
sessions*  of  1840, 

Williams,  J.,  gave  judgment,  and  stated  that  the  judges  were  of 
opinion  that  the  conviction  as  to  Lewin  Caspar  was  incorrect  in  point 
of  law,  and  that  the  judgment  must  be  arrested. (a)  His  lordship  said 
with  reference  to  the  prisoners  who  were  charged  with  receiving,  *'  The 
judges  have  considered  the  question,  and,  having  considered  it,  they 
have  come  to  the  conclusion  that  there  was  nothing  erroneous  in  that 
part  of  the  prosecution,  and  that  upon  those  counts  which  charged  you 
as  receivers  of  stolen  goods,  well  knowing  them  to  have  been  stolen,  you 
were,  in  point  of  law,  properly  convicted,  and  the  conviction  ought  to  be 
sustained. 

Ellis  Caspar,  and  Emanuel  Moses,  were  sentenced  to  fourteen  years' 
transportation,  and  Alice  Abrahams  to  four  months'  imprisonment,  to  be 
reckoned  from  the  time  of  passing  the  sentence. 

(a)  I^win  Caspar  was  afterwards  convicted,  on  an  indictment  charging  him  with  inciting 
Ueury  Moss  to  commit  the  felony,  and  was  sentenced  to  be  transported  for  seven  years. 


NOVEMBER  SESSION,  1839. 

BEFORE  MR.  BARON  PARKE. 


REGINA  V.  HENRY  and  TAUNTON.— p.  309. 

A.  and  B.  were  indicted  for  the  offence  of  robbery.  The  jury  found  that  A.  took  the  pro- 
perty of  the  prosecutor  from  him  by  violence,  and  tliat  B.  was  present  durinej  part  of 
the  time,  and  that  he  was  a  party  with  A.  to  a  design  to  bring  the  prossecutor  to  the 
place  where  he  was  robbed  by  A.,  and  to  obtain  property  from  him  on  a  false  charge 
of  an  unnatural  crime,  but  that  he  was  not  aiding  or  assisting  in  or  privy  to  the  taking 
of  the  property  from  the  prosecutor  by  violence : — //e/rf,  by  all  the  judges,  thnt  in  order 
to  convict  B.,  the  indictment  should  have  been  framed  on  the  statute  1  Vict.  c.  87,  s.  4, 
und  that  he  could  not,  since  the  passing  of  that  statute,  under  the  circumstances  of  this 
case,  be  convicted  on  an  indictment  charging  the  offence  of  robbery. 

The  prisoners  were  indicted  for  a  robbery  on  Jabez  Poulson,  on  the 
Ist  of  October,  at  St.  John  the  Evangelist,  Westminster,  putting  him  in 
fear,  and  taking  from  his  person,  and  against  his  will,  one  watch,  value 
£1 ;  three  rings,  value  11.  6«. ;  one  sovereign,  one  shilling,  one  sixpence, 
two  pence,  and  four  halfpence,  his  property. 
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The  prosecutor  said,  "  I  am  a  working  jeweller,  in  the  employment  of 
Brown  &  Kay,  manufacturing  jewellers,  Tavistock-row,  and  have  been 
nearly  eight  years  in  their  employ.  On  Monday,  the  30th  of  September, 
I  was  walking  to  my  lodging  from  Brown  &  Kay's  between  seven  and 
eight  o'clock  in  the  evening,  I  think  nearer  eight,  and  saw  the  prisoner 
Henry;  I  stopped  to  look  at  some  books  in  St.  Martin's  court,  and  he 
came  up  and  remarked  on  the  cheapness  of  them ;  I  said  they  were  so ; 
I  put  the  book  I  had  in  my  hand  down  and  walked  on  to  Leicester  square  ; 
lie  walked  with  me  as  far  as  my  own  door,  and  then  wished  me  good  night ; 
he  had  followed  me  and  entered  into  conversation.  On  the  evening  of 
the  1st  of  October  I  had  just  come  from  my  own  house  to  go  out  for  a 
walk  after  business,  about  half-past  eight  o'clock ;  I  was  passing  down 
my  own  street,  and  at  the  corner  of  James  street  Henry  came  up  to  me 
and  said,  '  How  do  you  do,  sir  V  this  was  about  four  doors  from  my  own 
house ;  I  acknowledged  the  compliment  and  walked  on ;  he  followed  and 
entered  into  conversation  with  me;  I  went  down  the  street  towards 
Charing-cross,  and  passed  on  through  Charing-cross  past  the  Horse- 
Guards  ;  he  still  continued  walking  with  me ;  I  kept  straight  on  down 
the  street  towards  the  front  of  Westminster  Abbey,  not  Parliament  street 
but  the  street  on  the  right  hand  side ;  I  went  on  down  Dean  street,  and 
when  we  got  down  Dean  street,  near  the  corner  of  Peter  street,  he 
seemed  suddenly  to  recollect  himself,  and  he  remarked  that  a  friend  and 
himself  were  going  to  open  an  eating-house,  that  the  men  were  at  work 
on  the  premises,  and  he  would  go  and  see  how  they  got  on,  and  would  I 
go  with  him  ?  I  went  with  him.  to  No.  66,  Peter  stveet,  as  I  have  since 
.ascertained,  it  was  about  the  middle  of  the  street;  when  we  got  to  the 
door  he  took  a  key  from  his  pocket  and  opened  the  side  door  in  the  pas- 
sage close  to  the  street  door  ;  he  went  in  first,  I  did  not  follow  him  im- 
mediately;  I  did  not  intend  to  go  in,  but  he  turned  round  and  asked  me 
to  step  in,  which  I  did ;  the  moment  I  stepped  in  he  closed  the  door,  and 
seizing  me  by  the  collar  said,  '  Now  you  are  in  my  power ;'  there  was  a 
candle  burning  on  a  little  shelf  in  the  corner  of  the  .shop  which  was  under 
repair ;  there  were  workmen's  tools  there  ;  I  said,  '  What  do  you  mean  V 
he  said,  '  I  will  show  you  what  I  mean,  let  us  see  what  you  have  about 
you:'  I  struggled  with  him  to  get  loose;  he  said  it  was  of  no  use,  he 
would  call  the  police  and  give  me  in  charge  for  unnatural  practices,  if  I 
attempted  to  make  the  least  noise;  he  then  tore  open  my  waistcoat  and 
trowsers,  turned  my  pockets  inside  out,  and  took  from  my  trowsers  pocket 
one  sovereign,  one  shilling  and  sixpence,  and  some  halfpence ;  at  that 
moment  I  heard  footsteps  in  the  passage,  and  a  man's  voice  call  out 
'  Henry  I'  Henry  did  not  answer,  and  I  heard  footsteps  go  to  the  back 
of  the  house,  and  I  saw  Taunton  throw  open  a  sash-window  and  come 
into  the  place  where  we  were ;  I  am  certain  he  is  the  man ;  Henry  was 
about  removing  my  watch-guard  from  my  neck  at  the  time  he  came  in, 
it  was  a  black  ribbon ;  Taunton  said,  Holloa,  Henry,  what  have  you  got 
there?'  Henry  replied,  'Oh  it  is  all  right,  a  regular  b— ;'  after  that 
Henry  proceeded  to  take  the  rings  from  my  fingers ;  I  resisted  himjather 
faintly,  I  confess,  for  I  was  in  great  trembling  and  fear ;  Taunton  then 
said  he  would  fetch  in  the  policeman  and  give  me  in  charge ;  Henry 
said,  '  Oh  never  mind,  let  him  go,  we  have  got  all  we  can ;'  he  let  go 
of  me,  and  I  then  made  my  way  into  the  street  and  got  home  as  well  as 
X  could." 

The  jury  found  both  the  prisoners  guilty,  saying,  at  the  same  time, 
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they  thought  that  Taunton  knew  that  Henry  was  to  bring  the  prosecutor 
to  the  house,  and  that  property  was  to  be  obtained  from  him  by  a  threat 
to  accuse  him  of  an  unnatural  offence,  but  that  he  did  not  consent  to  or 
aijsist  in  the  taking  of  the  property  from  him  by  violence. 

Parke,  B. — That  raises  a  question  of  law,  which  I  sliall  reserve  for 
the  opinion  of  the  judges,  at  least  for  the  opinion  of  some  of  the  judges. 
My  opinion  is,  that  in  order  to  convict  Taunton  you  ought  to  have 
framed  the  indictment  upon  the  statute. 

Henry  was  sentenced  to  be  transported  for  fifteen  years,  and  the 
judgment  against  Taunton  was  respited. 

Carringtony  for  the  prosecution. 

Payne^  for  the  prisoner  Taunton. 


His  lordship  reserved  the  question  for  the  opinion  of  the  fifteen 
judges,  and  in  the  case  submitted  to  them,  after  stating  the  facts,  pro- 
ceeded as  follows : — "  The  jury  found  Henry  guilty — they  found  that 
Taunton  was  present  at  the  time  of  the  taking  of  the  rings,  and  was  a 
party  with  Henry  to  a  design  to  bring  the  prosecutor  there,  and  to  ob- 
tain money  or  property  from  him  on  a  false  charge  of  an  unnatural 
crime ;  but  that  he  was  not  aiding  or  assisting  in,  or  privy  to  the  robbery 
committed  by  Henry,  by  taking  from  the  person  of  the  prosecutor. 

''It  seemed  to  me,  that  since  the  statute  1  Vict.  c.  87,  s.  4,  the 
offences  of  robbery,  and  obtaining  money  or  goods  on  a  charge  of 
sodomy,  were  distinct  offences,  and  that  Taunton  could  not  be  consi- 
dered, under  these  circumstances,  as  a  principal  in  the  second  degree  to 
the  robbery." 

The  case  was  afterwards  considered  by  the  judges,  who  held  that 
Taunton  could  not  be  properly  convicted  on  this  indictment. (a) 

{a)  The  stat.  7  &  8  Geo.  4,  c.  29,  s.  7,  enacts,  "that  any  one  who  shall  extort  a  chat- 
tel or  money,  or  valuable  security  from  another,  by  threatening  to  accuBo  him  of  an 
infamous  crime,  he  shall  be  deemed  guilty  of  robbery,  and  indicted  and  punished 
accordingly." 

The  Stat.  1  Vict.  c.  87,  s.  4,  does  not  use  the  same  language,  but  enacts,  "that  who^<o< 
ever  shall  accuse,  &c.,  and  shaU  by  intimidation  by  such  accusation  extort  any  property, 
f^hall  be  guilty  of  felony,  and  punished  by  transportation  for  life,  or  not  less  than  fitteen 
3-earH,  or  be  imprisoned  for  any  term  not  exceeding  three." 

The  case  was  to  have  been  argued  by  counsel,  but  in  consequence  of  the  number  of 
days  occupied  by  the  arguments  in  the  cases  of  Reg.  v.  FroH^  &c.,  for  high  treason,  the 
case  was  not  argued,  but  the  judges  being  in  favour  of  the  objection,  the  prisoner  Taun- 
ton was  afterwards  discharged  out  of  custody. 

t^ee  the  case  of  22.  t.  Jamet  Norton,  ante,  vol.  8,  p.  671,  and  the  cases  there  referred  to. 
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COURT  OF  COMMON  PLEAS. 


Mjoumed  Sittings  in  London,  after  Michaelmas  Term,  1838. 
BEFORE  LORD  CHIEP  JUSTICE  TINDAL. 

STEINKELLER  v.  NEWTON.— p.  313. 

To  an  action  to  recover  damages  for  the  non-performance  of  several  contracts,  by  which  the  de- 
fendant andertook  to  deliver  divers  quantities  of  spelter  within  certain  specified  times,  the 
defendant  pleaded,  1st,  that  the  plaintiff  induced  him  to  enter  into  the  contracU  by  fraud* 
covin,  and  misrepresentation ;  and  2d,  that  he  would  have  delivered  the  spelter  within  the 
times  specified,  but  was  hindered  from  doing  so  by  the  fraud,  &&,  of  the  plaintiff: — Htlti, 
that  the  defendant  had  the  right  to  begin. 

It  is  no  objection  at  Nisi  Prius  to  the  reception  of  depositions  taken  on  interrogatories,  that  there 
was  an  alleged  breach  of  faith  on  the  part  of  the  defendant  in  examining  witnesses  on  inter* 
rogatories  at  all.  But  if  th^rf  was  any  irregularity  in  proceeding  with  the  commission,  a«,  for 
instance,  if  it  were  executed  without  any  notice  to  the  plaintiff  to  enable  him,  if  he  pleased, 
to  put  cross-interrogatories,  such  irregularity  is  a  good  objection  to  the  admissibility  of  the 
depositions,  and  the  court,  if  they  have  been  received  at  Nisi  Priu^s  will  grant  a  new  trial,  and 
direct  a  fresh  commission  to  be  issued. 

To  enable  a  witness  to  use  a  paper  written  by  himself  for  the  purpose  of  refreshing  his  memory, 
it  must  be  shown  that  the  paper  was  written  contemporaneously  with  the  transaction  it  refers 
to.  A  witness,  who  had  been  examined  on  interrogatories  in  a  foreign  country,  stated  in  one 
of  his  answers  the  contents  of  a  letter  which  was  not  produced : — Held,  on  the  trial  of  the 
cause  in  England,  that  so  much  of  the  answer  as  related  to  the  contents  of  the  letter  was  not 
receivable  in  evidence,  although  it  was  urged  in  support  of  its  admissibility  that  thene  were 
lio  means,  as  the  witness  was  out  of  the  jurisdiction  of  the  English  courts,  of  compelling  the 
production  of  the  letter. 

The  declaration  was  for  the  non-performance  of  several  contracts,  by 
which  the  defendant  undertook  to  deliver  divers  quantities  of  spelter  to 
the  plaintiff  within  certain  specified  times.  The  damages  were  laid  at 
jesooo.  The  pleas  were,  1st,  that  the  plaintiff  caused  and  procured  the 
defendant  to  enter  into  and  make,  and  that  he  the  defendant  was  induced 
to  and  did  enter  into  and  make  the  said  several  contracts  and  promises  in 
the  said  declaration  mentioned,  and  each  and  every  of  tiiem,  through  and 
by  means  of  the  fraud,  covin,  and  misrepresentation  of  the  plaintiff;  and, 
2dly,  that  the  defendant  was  always,  from  jjje  time  of  making  the  said 
several  contracts  and  promises  in  the  said  declaration  mentioned,  ready 
and  willing  to  deHver,  and  would  have  delivcfred,  the  said  several  quan- 
tities of  spelter,  &c.,  within  the  several  times,  &c.,  but  was  wholly 
hindered  and  prevented  from  delivering  them,  and  from  performing  his 
contracts,  by  the  fraud  and  covin  of  the  plaintiff,  &c.  The  plaintiff,  in 
his  replication,  traversed  the  facts  stated  in  the  pleas. 

A  question  arose  as  to  who  was  entitled  to  begin. 

TiNDAL,  C.  J.,  was  of  opinion,  that  as  the  defendant  had  pleaded 
fraud  and  covin,  he  was  entitled  to  begin,  and  the  plaintiff  might  after- 
wards, if  the  defendant  failed  in  making  out  his  case,  go  into  evidence 
of  the  damage  sustained  by  him  in  consequence  of  the  breach  of 
contract 

Kelly  then  stated  the  case  for  the  defence. 
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For  the  defendant  a  witness  was  called,  who  was  a  London  merchant 
in  correspondence  with  several  houses  at  Hamburgh.  In  the  course  of 
his  examination  in  chief  he  was  asked  by  the  counsel  for  the  defendant 
the  foUowhig  question ; — ^^  Do  you  know  whether  Mr.  Steinkeller  deals 
largely  in  spelter  ?" 

IVihlej  Serjt,  for  the  plaintiff,  objected  to  the  question. 

Kelly  J  for  the  defendant. — A  man  may  know  of  another  having  large 
dealings  in  a  particular  article. 

IVilde^  Serjt. — If  the  plaintiff  deals  so  largely,  there  must  be  persons 
who  have  had  dealings  with  him,  and  they  are  the  persons  to  prove 
them. 

TiNDAL,  C.  J. — You  must  have  the  agents  or  the  brokers  who  dealt 
with  him  to  prove  the  facts. 

To  refresh  the  memory  of  the  witness,  it  was  proposed  to  put  into 
his  hands  a  paper  which  he  had  delivered  to  the  defendant's  attorney  in 
the  month  of  June,  1838,  after  the  cause  had  been  set  down  for  trial. 

Wilde,  Serjt,  objected. — The  paper  is  not  made  contemporaneously 
with  the  facts.  It  is  not  made  without  a  motive,  but  being  written  for 
one  of  the  parties  after  the  cause  was  set  down  for  trial,  is  clearly  not 
admissible  in  evidence. 

Kelly, — It  is  only  to  refresh  the  memory  of  the  witness ;  if  it  were 
made  at  the  time,  or  the  next  day,  it  would  be  admissible  ;  and  it  ought 
to  be  admitted,  if  it  was  made  within  a  sufficiently  short  period  from 
the  transaction  for  the  judge  to  say,  that  the  recollection  of  the  transac- 
tion was  more  fresh  in  the  memory  of  the  witness-  The  paper  was 
written  twenty  months  ago,  and  why  may  it  not  be  used  to  refresh  the 
witness's  memory  as  to  a  date,  although  it  was  written  some  time  after 
the  transaction?  There  must  be  a  reasonable  construction  put  upon 
the  rule. 

TiNDAL,  C.  J. — The  difference  is  this.  It  must  be  confined  to  papers 
written  contemporaneously  with  the  transaction. 

The  witness  was  not  allowed  to  look  at  the  paper. 

In  the  course  of  the  defendant's  case  certain  depositions,  which  had 
been  taken  under  a  commission  to  examine  witnesses,  were  tendered 
in  evidence. 

Wilde,  Serjt.,  for  the  plaintiff,  objected  to  their  being  received.  On 
the  22d  December,  1837,  the  cause  stood  for  trial,  and  application  was 
made  to  your  lordship  to  postpone  the  trial  on  accomit  of  the  absence 
of  a  material  witness  of  the  name  of  Scheller.  An  order  of  your  lord- 
ship bearing  that  date  was  made,  directing  that  the  cause  should  be  a 
remanet  to  the  sittings  after  Hilaiy  Term,  1838,  and  certain  wine  war- 
rants, together  with  a  certain  sum  in  money,  were  deposited  as  security ; 
and  tliere  was  a  further  term  in  the  order  that  a  commission  should  issue 
to  examine  certain  witnesses.  By  the  sittings  after  Hilary  Term,  1838, 
no  commission  had  been  issued,  and  the  plaintiff's  attorney  wrote  to  the 
defendant's  attorney,  informing  him  that  he  should  consider  the  commis- 
sion as  abandoned,  and  should  subpoena  his  witnesses.  The  answer  re- 
ceiv(^d  was,  that  a  bill  had  been  filed,  and  as  the  plaintiff  was  in  Poland 
an  injunction  was  obtained.  Since  then  no  notice  has  been  given  of 
any  commission,  or  any  thing  of  the  kind.  The  parties  on  the  other 
side  say,  as  I  understand,  that  tliey  consider  the  letter  to  have  been  a 
dispensation  with  any  further  notice  on  the  subject  of  the  commission. 

Kelly  J  for  the  defendant. — This  is  quite  a  matter  of  course.     The 
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order  of  your  lordship  as  to  the  commission  is, "  And  I  further  order, 
that  a  commission  issue  for  the  examination  on  interrogatories  of  the 
witnesses  for  the  defendant."  No  time  is  fixed  within  which  the 
examination  was  to  take  place ;  and  I  deny  the  right  of  the  plaintiff's 
attorney  to  limit  the  time,  when  the  judge  has  not  limited  it.  It  is  suf- 
ficient if  the  commission  he  executed  before  the  trial  takes  place. 

TiNDAL,  C.  J. — The  trial  ought  to  have  taken  place  at  the  sittings 
after  Hilary  Term.  The  question  is,  whether  they  have  not  been 
misled  ? 

Ac%. — If  they  have,  it  is  their  own  fault.  The  letter  written  by  the 
plaintiff's  attorney  was  that  he  should  consider  the  commission  aban- 
doned, as  it  had  not  been  issued  previous  to  the  sittings  after  Hilary 
Term.  After  this  the  defendant's  attorney  told  the  plaintiff's  attorney 
that  the  commission  was  not  abandoned. 

TiNDAL,  C.  J. — Should  not  the  letter  of  the  plaintiff's  attorney  have 
called  for  some  answer  in  writing  ?  Why  did  not  the  defendant's  attor- 
ney write  an  answer  ? 

Kelly. — He  was  not  obliged  to  write.  The  commission  was  dated 
the  24th  of  May,  1838,  and  required  the  examination  to  take  place  on 
or  before  the  1st  of  November  in  the  same  year. 

TiNDAL,  J.  C. — This  is  not  the  place  to  discuss  the  admissibility  of  the 
depositions,  it  must  be  done  before  the  court  on  affidavits. 

Wildcy  Seijt.,  for  the  plaintiff. — My  objection  is  not  to  the  issuing  of  the 
commission,  but  to  the  issuing  of  it  without  notice.  We  had  no  notice  of 
the  commission,  and  no  copies  of  the  interrogatories  proposed  to  be  put, 
and  no  request  of  cross-interrogatories.  I  do  not  at  all  argue  whether  a 
commission  might  not  properly  issue  after  the  sittings  after  Hilary  Term. 
But  my  objection  is  to  the  want  of  all  notice ;  and  I  apprehend  this  is 
the  place  to  make  the  objection,  as  the  objection  goes  to  the  reception 
of  evidence :  and  it  is  a  question  for  the  judge  who  is  to  decide  as  to  tlie 
reception  of  the  evidence. 

Kelly y  for  the  defendant. — I  can  show,  if  it  is  admissible  here,  that  tlie 
opposite  party  has  had  all  the  notice  to  which  by  law  he  is  entitled.  I 
believe  the  practice  to  be,  that  application  is  made  to  the  other  party  to 
learn  whether  he  will  join  in  the  commission  and  bear  part  of  the  ex- 
pense, and  if  he  refuses,  his  opponent  may  proceed  without  him.  But 
this  is  not  the  place  for  the  inquiry.  Here  is  an  order  of  the  court,  and 
the  commission  produced  is  regular  upon  the  face  of  it.  If  this  matter 
were  to  be  inquired  into,  it  would  lead  to  the  trial  of  a  collateral  issue 
in  every  case  in  which  a  commission  was  produced. 

PVildey  Serjt. — There  is  a  case  of  Cazenove  v.  F'aughan,  1  M.  &  S.  3,(a) 
where  the  court  refused  to  entertain  the  application,  because  the  facts  were 
not  brought  before  the  judge  at  Nisi  Pnus.  Mr.  Justice  Le  Blanc  said, 
*»  In  this  case  there  was  no  evidence  given  at  the  trial  to  show  that  the 
defendant  had  not  liberty  afforded  him  to  cross-examine,  or  that  he 
might  not  have  exercised  it."  And  Mr.  Justice  Bayley  said,  "I  think 
it  must  be  taken  from  the  circumstances  stated,  that  the  defendant  had 
liberty  to  cross-examine,  and  did  not  choose  to  exercise  it;  for  when  the 
interrogatories  in  chief  were  served  upon  him  he  might  have  applied  for 

(a)  In  that  case  it  was  held  that  a  deposition  was  admissible  at  the  trial,  becauae  the  defend- 
ant had  notice  of  the  time  of  the  examination,  and  might  have  cross-examined  at  that  time,  or 
applied  for  further  time  for  that  purpose,  and  not  having  done  either,  it  must  be  presumed  that 
he  did  not  wish  to  cross-examine. 
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time,  had  he  been  desirous  of  putting  cross-interrogatories,  and  there 
was  no  proof  at  the  trial  that  it  was  his  intention  to  cross-examine." 
Lord  Ellenborough  gave  judgment  on  the  general  ground ;(«)  but  the 
other  two  judges,  who  at  tliat  time  constituted  the  rest  of  the  court,  ex- 
pressly mention  tlie  particular  reason. 

TiNDAL,  C.  J. — I  cannot  shut  out  the  evidence  of  the  depositions.  I 
thaik  I  must  receive  it,  and  take  a  note  of  your  objection. 

JVilde^  Serjt. — Your  lordship  understands  me  as  tendering  the  evi- 
dence I  have  mentioned  ? 

TiNDAL,  C.  J. — Yes :  evidence  of  irregularity  in  the  issuing  of  the 
commission. 

The  depositions  were  then  read.  A  witness  who  had  been  examined 
at  Hamburg,  stated,  in  his  answer  to  an  interrogatory,  the  contents  of  a 
letter  which  was  not  produced. 

fFiidcy  Serjt.,  objected  that  this  part  of  the  answer  was  not  admissible, 
as  it  was  not  the  best  evidence. 

Kei/i/  and  7?.  V.  Richards,  contra. — A  letter  which  you  cannot  com- 
pel the  production  of,  as  the  parties  are  without  the  jurisdiction  of  the 
court,  is  the  same  as  a  letter  which  has  been  lost.  This  is  similar  to  a 
case  in  the  Exchequer,  where  a  man  refused  to  produce  his  title  deeds, 
and  the  court  coidd  not  compel  him ;  yet  Mr.  Baron  Parke  admitted 
secondary  evidence  of  the  contents. 

TiNDAL,  C.  J. — I  think  it  would  be  a  most  inconvenient  and  a  most 
dangerous  rule  to  hold  that  it  should  rest  in  the  option  of  the  party 
examined  whether  he  will  produce  the  document  or  not.  We  have  no 
power  to  compel  the  witness  to  give  any  evidence  at  all ;  but  if  he  does 
give  an  answer,  that  answer  must  be  taken  in  relation  to  the  rules  of  our 
law  on  the  subject  of  evidence. 

That  part  of  the  witnesses  answer  which  stated  the  contents  of  the 
letter  was  rejected. 

The  case  proceeded,  and  the  jiuy  eventually  found  a 

Verdict  for  the  plaintiff — Damages  £500.(5) 

IVildCy  Serjt.,  and  Petersdorff,  for  the  plaintiff. 

Kelly,  R.  V.  Richards,  and  S,  Martin,  for  the  defendant. 


In  the  ensuing  term  a  rule  nisi  for  a  new  trial  was  obtained,  on  the 
ground  that  the  commission  had  been  irregularly  issued  and  executed 
without  notice  to  the  plaintiff;  and  also  that  it  was  issued  and  proceeded 
with  contrary  to  good  faith.  When  the  rule  came  on  to  be  argued,  the 
court  refused  to  enter  into  the  question  of  good  faith ;  but  the  commis- 
sion appearing  to  have  been  issued  irregularly,  the  rule  was  made  abso- 
lute for  a  new  trial,  under  an  arrangement  by  which  a  fresh  commission 
was  to  be  issued. 

(a)  See  note  (a),  on  tho  previous  page. 

(b)  We  understand  that  the  plainliff  moved  for  a  new  trial,  though  the  verdict  was  in  h> 
favour,  hecaase  he  thought  that  the  testimony  of  the  witnesses  examined  under  the  cnmmissioa 
had  reduced  the  amount  of  the  damages  to  a  sum  considerably  below  that  to  which  he  waa 
entitled. 
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Jldjoumed  Sittings  in  London  after  Michaelmas  Temiy  1839. 

BEFORE  MR.  JUSTICE  MAULE, 
{who  sat  for  the  Lord  Chief  Justice.) 


BYERS  and  Others,  Assignees  of  CLARK,  a  Bankrupt,  v.  SOUTH- 
WELL.—p.  320. 

The  protection  given  by  the  atat  2  &  3  Vict.  c.  29,  s.  I,  to  contracts  with  bankrupts  and  exe- 
cutions against  their  property  bond  fide  executed  or  levied  l>efore  the  date  and  issuing  of  the 
fiat  of  bankruptcy,  is  not  receivable  in  evidence  in  an  action  of  trover  by  the  assignee  against 
an  execution-creditor,  either  under  the  plea  of  not  guilty  or  a  plea  that  the  plaintiffs  were  not 
lawfully  possessed  of  the  goods  as  assignees  at  the  time  of  the  alleged  conversion. 

Semble,  also,  that  the  latter  plea  does  not  render  it  necessary  for  the  plaintiffs  to  prove  the 
petitioning  creditors*  debt. 

Trover. — The  first  count  alleged  a  conversion  of  the  goods  while 
they  were  the  goods  of  Clark,  before  the  bankruptcy.  The  second  count 
alleged  that  the  plaintiffs  were  lawfully  possessed  of  the  goods  as  assign- 
ees of  Clark,  and  that  the  defendant  converted  them  to  his  own  use. 

To  the  first  count  the  defendant  pleaded  not  guilty,  and  to  the  second 
he  pleaded  that  the  plahitiffs  were  not  lawfully  possessed  of  the  goods 
as  such  assignees  in  manner  and  form  as  in  that  count  mentioned. 
There  was  also  a  plea  of  leave  and  hcense.(«) 

Kelly ^  for  the  plaintiff,  put  in  the  fiat  and  the  appointment  of  the 
assignees.     It  appeared  that  there  were  three  sets  of  two  each,  (h) 

Piatt  J  upon  this,  submitted  that  it  must  be  shown  whether  these  per- 
sons were  in  partnership  or  not,  as  the  petitioning  creditors'  debt  would 
differ  in  amount  according  as  they  were  or  were  not  so.  He  contended 
that  it  was  necessary  to  prove  the  petitioning  creditors'  debt  as  it  was 
put  in  issue  by  the  plea  above  set  out. 

Kelly ^  contr^,  submitted,  that  it  was  not  put  in  issue  by  the  plea,  and 
therefore  need  not  be  proved. 

Maule,  J.,  was  inclined  to  think  that  it  was  not  put  in  issue  by  the 
plea,  and  referred  to  a  case  of  Jones  v.  Brown,  (c)  as  an  authority  ou 
the  subject. 

(a)  There  was  another  pl4a  which  stated  that  the  fiat  in  bankruptcy  was  issued  on  the  28th 
July,  1837,  on  the  petition  of  William  Byers,  S.  T.  Watson,  John  Austin,  and  John  Berson  Aus- 
tin, and  Arthur  Beloe  and  W.  Fisher,  claimin.!;  to  be  creditors  of  the  said  J.  C,  and  that  there 
was  not,  before  or  at  the  time  of  issuing  the  said  fiat,  any  debt  or  debts  due  or  accruing  due  to 
W.  B.,  S.  T.  W.,  J.  A.  and  J.  B.  A.,  A.  B.  and  W.  F.,  from  J.>hn  Clark,  sufficient  to  support  the 
said  fiat  according  to  the  statute  in  force  concerning  bankrupts.  To  this  plea  there  was  a  repli- 
cation, which  was  demurred  to,  and  judgment  after  argument  was  in  Michaelmas  Term,  (No- 
vember  8th,)  1839.  given  for  the  plaintiff  on  the  demurrer. 

The  decision,  according  to  the  report  in  6  Bing.  New  Cases,  p.  39,  (37  E.  G.  L.  R.  272,)  was, 
that  under  6  Geo.  4,  c  16,  where  a  petitioning  creditor's  debt  turns  out  to  be  insufficient  to  support 
a  fiat,  and  the  chancellor  orders  the  commission  to  be  proceeded  in  on  proof  of  a  sufficient  debt 
by  any  other  creditor,  the  debt  of  the  second  may  be  added  to  that  of  the  first  to  make  up  the 
requisite  amount. 

(6)  See  this  explained  in  the  preceding  note. 

(c)  That  case  is  reported  in  I  Scott,  453.  It  was  an  action  of  trespass  for  goods,  and  the  de- 
fendants, after  alleging  the  bankruptcy  and  their  appointment  as  assignees,  justified  the  taking  of 
the  goods  aa  belonging  to  them  as  such  assignees.    The  plaintiff  replied,  that  the  goods  wert  riu 
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In  the  progress  of  the  cause  it  became  necessary  to  read  a  letter  writ- 
ten by  the  bankrupt  and  addressed  to  the  defendant.  There  was  an  ad- 
mission that  the  letter  was  written  by  the  bankrupt  and  sent  by  post. 
But  the  admission  did  not  state  when  it  was  sent,  and  there  was  not  any 
post-mark  on  the  paper  produced,  which  appeared  to  have  been  originally 
contained  in  an  envelope. 

Plutty  for  the  defendant,  objected  to  the  reading  of  the  document 
without  further  evidence  as  to  the  time  when  it  was  sent. 

Kellt/,  for  the  plaintiffs. — It  will  primS  facie  be  taken  to  have  been 
sent  by  the  post  at  the  time  when  it  bears  date. 

Piatt. — It  is  important  to  show,  in  order  to  affect  the  defendant,  that 
the  paper  was  sent  at  a  particular  time,  and  for  aught  that  appears  this 
may  have  been  fabricated  and  dated  back. 

Maule,  J. — I  think  this  is  an  admission  that  the  document  was  signed 
by  Clark,  the  bankrupt,  and  dated  by  him  on  a  certain  day;  but  I  do  not 
think  that  makes  it  evidence  against  the  defendant.  There  is  no  proof 
of  its  being  sent  by  the  post  at  any  particular  time. 

A  witness  was  afterwards  called  who  identified  the  letter  as  having 
been  produced  by  the  defendant  at  a  time  very  near  the  day  on  which 
it  bore  date,  and  in  consequence  it  was  read.  It  appeared  that  Clark 
left  his  place  of  business,  and  this  letter  was  relied  on  as  containing  a 
statement  of  his  intention  to  abscond  in  order  to  avoid  his  creditors,  and 
so  making  his  absence  an  act  of  bankruptcy,  and  itself  being  notice  to 
the  defendant  of  such  act. 

Piatt  J  for  the  defendant,  contended  that  the  facts  proved  did  not  show 
any  act  of  bankruptcy ,  but  that  if  they  did,  the  execution  was  protected 
being  bona  fide,  by  the  statute  2  &  3  Vict,  c  29.  (a) 

Maule,  J.,  was  of  opinion  that  there  was  not  any  special  plea  upon 
the  record  under  which  this  statutory  protection  could  be  received  in 
evidence,  and  that  it  was  not  admissible  under  the  general  issue  of  not 
guUty. 

The  verdict  was  eventually  for  the  plaintiffs  for  367/.  \2s.  5d, 

Kelly y  HogginSy  and  Michie^  for  the  plaintiffs. 

Piatt  and  Barstow^  for  the  defendant. 

the  goodt  of  the  defendantt  aa  aueh  assignees,  bat  were  the  goods  of  the  plaintifls.  It  was  held 
that  the  replication  deDjing  only  that  the  goods  in  question  belonged  to  the  assignees  admitted 
that  the  assignees  were  entitled  to  the  goods  of  the  bankrupt,  and  therefore  that  it  was  unneccs- 
•vy  for  the  defendants  to  give  any  proof  of  the  bankruptcy  or  their  appointment  as  assignees. 

(a)  By  section  1  of  that  statute  it  is  enacted,  **  that  all  contracts,  dealings,  and  transactions  by 
and  with  any  bankrupt,  really  and  bonfi  fide  made  and  entered  into  before  the  date  and  issuing  of  the 
fiat  against  him,  and  all  executions  and  attachments  against  the  lands  and  tenements,  or  goods  and 
chattels  of  such  bankrupt,  bond  fide  executed  or  levied  before  the  date  and  issuing  of  the  fiat,  shall  be 
deemed  to  be  valid,  notwithstanding  any  prior  act  of  bankruptcy  by  such  bankrupt  committed,  pro- 
vided the  person  or  persons  so  dealing  with  such  bankrupt,  or  at  whose  suit  or  on  whose  account 
■uch  execution  or  attachment  shall  have  issued,  had  not,  at  the  time  of  such  contract,  dealing,  or 
transaction,  or  at  the  time  of  executing  or  levying  such  execution  or  attachment,  notice  of  any  prior 
act  of  bankruptcy  by  him  committed :  Provided  also,  that  nothing  herein  contained  shall  be 
deemed  or  taken  to  give  validity  to  any  payment  made  by  any  bankrupt,  being  a  fraudulent  pre- 
ference of  any  creditor  or  creditors  of  such  bankrupt,  or  to  any  execution  founded  on  a  judgment 
oo  a  warrant  of  attorney  or  cognovit  given  by  any  bankrupt  by  way  of  such  fraudulent  preference  '* 
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HOGGETT  V.  EXLEY.— p.  324. 

Ab  to  the  right  to  begin  in  those  cases  which  are  not  within  the  rule  of  the  judges  as  to  personal 
injuries,  libel,  and  slander,  but  where  the  affirmative  of  the  issue  is  on  the  defendant : — Heid^ 
that  it  must  be  left  to  the  judge  to  decide  in  each  particular  case,  whether  a  substantial  ques- 
tion is  the  assessment  of  damages,  and  if  it  is,  the  plaintiff  will  be  entitled  to  begin. 

The  declaration  was  on  a  charterparty,  by  which  the  defendant 
undertook  to  provide  a  cargo  of  corn  from  Marseilles  to  England,  in  the 
ship  Spring.  There  was  no  plea  of  the  general  issue,  but  a  special  plea 
to  the  effect  that  after  the  making  of  the  charterparty,  and  before  any 
breach  of  the  contract,  an  agreement  was  made  between  the  plaintiff  and 
defendant,  that  a  cargo  of  cotton  should  be  substituted  for  the  cargo  of 
corn,  and  that  it  was  so  substituted,  &c.  &c. 

B.  V.  Richards  J  for  the  plaintiff,  claimed  the  right  to  begin,  on  the 
ground  that  he  was  entitled  to  damages  for  the  breach  of  contract, 

Bompas,  Serjt.,for  the  defendant  objected. — If  the  defendant  succeeds- 
there  will  be  no  damages  to  assess. 

Maule,  J. — That  argmnent  would  prove  too  much. 

B.  V,  Bichards. — Wherever  the  plaintiff  claims  unliquidated  damages 
which  must  of  necessity  compel  him  to  call  witnesses,  he  is  entitled  to 
begin.  This  bears  no  analogy  to  the  cases  where  the  plaintiff  seelcs  to 
recover  a  sum  certain. 

Bompas,  Serjt. — As  the  judges  have  laid  down  the  rule,  it  is  confined 
to  personal  injuries.  I  have  heard  Mr.  Baron  Parke  say  so  most 
distinctly.  And  it  is  so  laid  down  in  Carter  v.  Jones,  (a)  There  was 
also  a  case  as  to  the  warranty  of  a  horse,  which  was  tried  before  Mr. 
Justice  Coleridge  at  the  last  Bristol  Assizes,  in  which  a  similar  decision 
was  given,  (b) 

Maule,  J. — I  wish  there  was  some  rule  which  was  imperative,  and 
excluded  all  discretion  on  the  subject.  But  there  is  not,  and  it  must  be 
left  to  the  judge  to  decide  in  each  particular  case,  whether  a  substantial 
question  is  the  assessment  of  damages,  and  if  it  is,  the  plaintiff  ought  to 
begin.     And  I  think  in  this  case  that  he  ought  to  begin. 

B,  V.  Bichards  then  stated  the  plaintiff's  case,  and  there  was  ulti- 
mately a 

Verdict  for  the  plaintiff — Damages  £225. 

B.  V,  Bichards  and  Wordsworth^  for  the  plaintiff. 

Bompasy  Serjt.,  for  the  defendant. 

(a)  Vol.  6  of  these  Reports,  p.  64,  (25  E.  C.  L.  R.,  283.)  It  was  an  action  for  a  libel  with 
pleas  of  justiiication,  but  no  general  issue,  and  was  tried  July  6th,  1833;  and  Tindal,  C.  J., 
stated  the  rule  to  be  that  the  plain ti Of  should  begin  in  all  actions  for  personal  injuries,  and  also  in 
tilander  and  libel,  notwithstanding  the  general  issue  be  not  pleaded,  and  the  affirmative  be  on  the 
defendant  His  lordship  added,  in  answer  to  an  observation  made  by  M.  D.  Hill,  for  the  de- 
fendant, "  I  do  not  see  any  hardship  in  the  rule,  as  it  is  most  reasonable  that  the  plaintiff,  who 
brings  the  case  into  court,  should  be  heard  first,  to  state  his  complaint.'*  See  also  the  note  (Jb) 
to  the  case  of  Aston  v.  PerkeSt  ante,  p.  231 

(6)  See  the  case  of  Oaborn  and  others  v.  Thtmpton^  post,  p.  837,  and  the  authorities  there 
collected  together. 
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BEFORE  MR.  JUSTICE  MAULE. 


INGRAM  V.  LAWSON.— p.  326. 

tn  an  tction  for  s  libel  apon  a  ship  impndng  unseaworthiness,  the  plaintiff  may  give  evidence 
of  special  damage,  although  he  has  not  averred  it  in  his  declaration,  because  a  libel  upon  a 
chattel  is  not  actionable,  unless  the  owner  sustain  some  damage  thereby.  Where  a  libel  was 
published  in  a  newspaper  on  the  Slat  of  October,  and  the  plaintiff  commenced  his  action  on 
the  4th  of  November,  it  was — Held,  that  in  the  estimate  of  damages  the  jury  need  not  confine 
themselves  to  the  damage  which  accrued  between  the  publication  and  the  bringing  of  the 
action. 

Where  a  special  plea  has  been  demurred  to,  the  defendant's  counsel  has  no  right  at  the  trial  to 
allude  to  the  statements  in  it  in  his  address  to  the  jury. 

The  declaration  stated  in  substance  that  the  plaintiff  carried  on  the 
business  of  a  master  mariner  and  shipowner,  and  was  the  commander 
and  owner  of  the  ship  Larkins,  which  was  about  to  sail  for  the  East 
Indies,  and  being  desirous  of  obtaining  goods  and  passengers,  he  had 
inserted  an  advertisement  in  the  Times  newspaper,  of  which  the  de- 
fendant was  the  printer  and  publisher,  notifying  the  time  of  sailing,  &c., 
and  that  the  defendant  published  of  and  concerning  him  in  the  way  of 
his  said  business,  and  of  and  concerning  the  said  ship,&c.,  a  certain  false, 
scandalous,  malicious,  and  defamatory  libel,  &c.,  [setting  it  out;]  by- 
means  whereof  he  was  injured  in  his  credit,  and  it  was  believed  that 
his  ship  was  unfit  to  carry  passengers  or  goods,  and  he  had  been  pre- 
vented from  obtaining  goods  on  freight,  and  passengers  of  respectability, 
on  the  intended  voyage,  &c. 

The  defendant  pleaded,  1st,  not  guilty ;  2d,  that  the  ship  was  not  sea- 
worthy ;  and  3d,  a  special  plea  which  was  demurred  to,  and  on  which, 
before  the  trial,  judgment  had  been  given  for  the  plaintiff,  {a) 

The  advertisement  referred  to  was  in  the  Times  newspaper  of  the  31st 
of  October,  183S,  and  was  as  follows : — "  For  Madras  and  Calcutta,  will 
sail  on  the  28th  December,  the  well-known,  fast-sailing  teak  ship  Larkins, 
700  tons,  Charles  Ingram,  II.  C.  S.,  commander,  lying  in  the  East  India 
Docks.  The  ship  has  excellent  accommodation  for  passengers,  and 
carries  an  experienced  surgeon. — For  freight  or  passage,  apply  to  the 
<*ommander,  at  the  Jerusalem  Coffee  House,  or  to  G.  Haviside  &  Co., 
Sua  Court,  or  69,  Comhill.'' 

The  libel  appeared  in  another  part  of  the  same  paper,  and  was  as 
follows : — "  To  the  Editor  of  the  Times. — Sir,  I  think  no  apology  ne- 
cessary for  troubling  you  with  the  following  statement.  I  have  but  one 
motive  in  giving  publicity  to  the  communication.  I  overheard  a  servant 
in  our  establishment  remark  to  one  of  his  fellow-servants,  that  his  old 
ship  had  returned  to  England  at  last ;  but  that  the  captain  had  been 
obliged  to  put  in  at  the  Cape,  and  procure  twenty  additional  hands  to 
pump  the  ship,  to  enable  her  to  complete  her  passage ;  but  he  understood 
the  Jews  had  bought  her,  to  take  out  convicts.  With  the  recollection  of 
the  dreadful  loss  of  life,  which,  in  several  instances,  has  occurred  from 
siiips  not  seaworthy  being  employed  for  such  purposes,  I  was  induced  to 
question  the  man,  and  learn  that  the  ship's  name  is  the  Larkins.  I  think 
the  captain's  name  is  Ingram,  late  in  the  East  India  Company's  service 

(o)  See  6  Scott,  775. 
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He  tells  me  the  voyage  before  last,  when  he  was  on  board,  they  were 
obliged  to  pump  every  two  hours,  all  the  way  from  Calcutta ;  and  on 
this  last  voyage  she  was  constrained  to  obtain  the-  additional  hands  I 
have  stated,  to  keep  the  ship  afloat.  But  she  is  now  purchased  by  some 
Jews,  for  the  purpose  I  have  stated.  I  feel  it  my  duty  to  give  this  pub- 
licity to  it.  I  give  you  the  statement  as  I  heard  it.  I  know  nothing  of 
the  parties,  and  I  have  before  remarked  I  have  but  one  motive — ^viz.  the 
possible  prevention  of  the  recurrence  of  some  fearful  calamity. — I  am, 
sir,  your  obedient  servant — W.  T.*' 

A  clerk  of  the  attorneys  for  the  plaintiff,  produced  a  certificate  from 
the  Stamp-office,  to  show  that  the  defendant  was  registered  there  as  the 
printer  and  publisher  of  the  Times  newspaper. 

Piatt  J  for  the  defendant,  asked  the  witness,  on  cross-examination, 
whether  he  did  not  know  the  author  of  the  libel,  and  whether  he  was 
not  a  person  named  William  Tyler  ? 

Kelly ^  for  the  plaintiff,  objected  to  the  attorney's  clerk  being  asked 
any  such  questions,  as  he  could  only  acquire  the  information  from  the 
conduct  of  the  cause  in  the  office. 

Maule,  J. — Of  course,  as  the  attorney's  clerk,  he  will  understand 
that  he  is  only  to  say  what  he  knows  of  his  own  knowledge,  and  not 
what  he  has  learned  from  his  situation,  as  clerk  to  the  attorneys  in 
the  cause. 

The  witness  said  that  he  did  not  know  of  his  own  knowledge,  who 
the  author  was,  and  the  inquiry  was  not  further  pressed. 

It  was  then  proposed  to  read  the  examination  of  a  witness  named 
Walton,  who,  with  others,  had  been  examined  on  interrogatories  before 
Mr.  Mellor,  the  barrister.  There  was  an  admission  that  the  witness  was 
abroad,  and  the  attorney's  clerk  stated  that  he  remembered  that  Walton 
and  others  were  examined  before  Mr.  Mellor,  and  that  counsel  attended 
both  for  the  plaintiff  and  defendant. 

Platt^  for  the  defendant. — This  is  not  sufficient  to  let  in  the  evidence. 
I  cannot  deny  that  an  examination  de  facto  took  place,  but  that  does  not 
show  that  the  paper  tendered  contains  the  notes  taken  by  Mr.  Mellor. 

Mr.  Mellor's  clerk  was  then  called,  and  proved  Mr.  M.'s  handwriting 
to  the  notes  taken ;  and  just  at  the  moment  Mr.  Mellor  himself  happened 
accidentally  to  enter  the  court,  and  no  further  objection  was  made  to  the 
reading  of  the  examination. 

After  several  witnesses  had  proved  that  the  vessel  was  seaworthy,  a 
witness  was  stating  that  a  gentleman  named  Boyd  had  engaged  his  pas- 
sage, but  in  consequence  of  the  libel  had  refused  to  go. 

Piatt  objected. — The  declaration  does  not  allege  any  special  damage, 
by  naming  any  particular  persons. 

Kelly. — If  we  may  not  give  specific  instances,  we  may  give  general 
evidence  of  persons  having  made  application,  and  afterwards  not  going 
by  the  ship. 

Maule,  J. — ^What  do  you  say  is  put  in  issue  by  not  guilty  ? 

Piatt. — The  publication  of  the  libel 

Maule,  J. — ^Then  all  the  rest  is  admitted. 

Piatt. — There  is  no  allegation  at  all  of  special  damage. 

Maule,  J. — There  is  an  allegation  that  several  passengers  refused 
to  go. 

Piatt. — That  is  not  sufficient  without  naming  them. 

Maule,  J. — I  think  that  this  being  a  libel,  not  on  a  man  but  on  a 
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chattel,  it  makes  a  difference.  To  say  that  a  ship  is  unseaworthy  is  not 
a  libel.  To  show  that  the  owner  lost  something  in  some  way  is  neces- 
sary in  order  to  sustain  the  action.  The  plea  of  not  guilty  admits  that 
some  damages  must  be  given ;  and  I  think  that  Mr.  Kelly  is  at  liberty 
to  show  by  the  evidence  he  proposes  what  the  damage  is. 

Piatt. — Then  I  contend  that  he  must  confine  himself  to  four  days,  be- 
cause the  writ  was  issued  four  days  after  the  publication  of  the  libel.    • 

Kelly, — I  submit  that  I  am  not  to  be  so  confined  in  my  evidence. 
There  was  a  case  in  which  a  reporter  for  a  newspaper  brought  an  action 
against  Mr.  Harvey,  the  proprietor.  The  action  was  commenced  before 
the  end  of  the  session  of  Parliament,  but  the  trial  did  not  take  place  till 
after  the  session  had  closed,  and  that  became  a  matter  of  certainty  at  the 
trial,  which,  if  it  had  taken  place  earlier,  would  have  been  a  matter  of 
uncertainty.  Lord  Denman,  at  Nisi  Prius,  yielded  to  the  objection,  that 
the  plaintiff  could  only  recover  for  the  time  which  occurred  previous  to 
the  commencement  of  the  action  :  but  a  rule  for  a  new  trial  was  imme- 
diately granted  by  the  court,  on  the  ground  that  his  impression  was 
wrong,  and  that  miless  the  injury  is  of  such  a  nature  as  that  actions  can 
continually  be  brought  from  time  to  time,  the  jury  may  give  all  the 
damage  fairly  sustained  up  to  the  time  of  the  trial. 

Piatt. — Assuming  what  your  lordship  has  laid  down,  viz.  that  no 
action  is  maintamablc  without  showing  some  damage,  it  is  the  more 
necessary  that  the  evidence  should  be  limited  to  Avhat  occurred  before 
the  commencement  of  the  action,  viz.  the  4th  of  November,  1838 ;  what 
occurred  afterwards  cannot  form  a  part  of  the  cause  of  action,  according 
to  your  lordship's  ruling,  and  therefore  cannot  be  given  in  evidence. 

Channel  for  the  plstintiff. — The  declaration  is  for  a  libel  on  the  plain- 
tiff as  well  as  on  the  ship,  and  the  court  of  Common  Pleas  have  admit- 
ted it  to  be  so  on  the  argument  on  demurrer. 

Piatt. — Then  it  is  not  to  be  distinguished  from  the  case  of  slander  of 
an  individual,  and  the  special  damage  nmst  be  stated  in  the  declaration. 

No  other  witnesses  were  examined  on  the  part  of  the  plaintiff. 

Piatt  addressed  the  jury  for  the  defendant. — No  one  can  doubt  that 
this  is  a  letter  received  from  a  person  professing  to  know  the  facts,  and 
inserted  with  an  honest  desire  to  protect  human  life.  It  is  matter  of  his- 
tory that  a  convict  ship,  the  Amphitrite,  with  150  souls  on  board,  was 
lost  off  Boulogne.  It  is  the  duty  of  an  editor  of  a  newspaper  to  invite 
discussion  upon  such  important  matters.  If  application  had  been  made 
for  the  name  of  the  author,  and  it  had  been  refused  or  not  given,  would 
not  the  plaintiff's  counsel  have  proved  the  fact?  And  as  they  have  not 
done  so,  I  call  on  you  to  infer  that  the  name  of  the  author  was  given. 
They  do  not  show  that  any  application  was' made  to  the  editor  of  the 
Times  to  insert  any  contradiction  of  the  letter ;  and  the  plaintiff  brought 
his  action  a  few  days  after.  This  shows  that  the  object  was  damages, 
and  not  the  setting  of  the  matter  right  by  an  explanation  of  the  real 
character  of  the  vessel.  The  question  is,  what  damage  has  Capt.  In- 
gram sustained  between  the  31st  of  October  and  the  4th  of  November? 
The  vessel  was  not  out  of  dock  at  the  time :  no  passengers  are  named 
in  the  declaration  as  having  declined  to  go  in  the  ship  in  consequence 
of  the  libel.  The  learned  counsel  was  then  proceeding  to  refer  to  the 
♦plea  which  had  been  denmrred  to,  when 

Kelly  objected.  And  Piatt  contended  that  he  had  a  right  to  refer  to 
the  plea,  as  the  record  had  been  made  up  for  the  jury  to  assess  the 
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damages  according  to  the  premises  on  which  the  plaintijff  had  put  him 
self  on  the  judgment  of  the  court 

Hum/ret/. — The  case  of  Codrington  v.  Lloyd^  1  Per.  &  D.  157,  shows 
that  a  record  made  up  without  a  plea  demurred  to,  is  bad. 

Maule,  J. — The  plaintitf  has  put  himself  on  the  judgment  of  the 
court  as  to  the  whole  declaration. 

Piatt  was  then  proceeding  to  state  that  the  plea  was  evidence,  as 
showing  what  the  plaintiff  had  admitted  to  be  true. 

Maule,  J. — You  surely  do  not  mean  to  contend  that  you  have  a  right 
to  assume  the  facts  stated  in  the  plea  as  admitted  ? 

Piatt. — Yes.     But  I  also  refer  to  the  plea  as  showing  the  conduct  of 
,  the  plaintiff  in  the  management  of  the  cause. 

Maule,  J. — I  think  it  is  not  competent  •  for  you  to  state  these  plead- 
ings to  the  jury  at  all.  (r/)  I  consider  the  premises  to  refer  to  the  decla- 
ration. At  first  I  was  disposed  to  think,  till  Mr.  Humfrey  cited  a  case 
to  the  contrary,  that  the  plaintiff,  not  being  obliged,  but  having  volun- 
tarily chosen  to  bring  the  plea  before  the  jury,  you  might  contend 
that  you  were  at  Uberty  to  observe  upon  it;  but  as  he  was  compel- 
led to  do  it,  I  think  it  makes  the  objection  to  your  alluding  to  it  much 
stronger. 

Piatt  continued  his  address  to  the  jury. — It  is  admitted,  on  all  hands, 
that  there  was  a  leak  in  the  ship,  and  this  might  be  sufficient  to  prevent 
passengers  from  going.  I  cannot  say  that  this  is  not  a  libel  upon  the 
ship,  but  it  is  quite  clear  that  there  was  no  malice  against  Capt.  Ingram ; 
and  I  cannot  say,  after  the  evidence  which  has  been  given,  that  the  ves- 
sel was  not  seaworthy.  But  with  respect  to  the  damages,  as  the  object 
was  only  to  invite  discussion,  and  the  columns  of  the  paper  were  open 
for  that  purpose,  I  submit  that  they  ought  to  be  but  small. 

Maule,  J.,  (in  summing  up,  inter  alia,)  observed, — A  good  deal  has 
been  said  about  the  absence  of  malice  and  the  bona  fides  of  the  writer 
of  this  letter.  But  I  think  that  a  person  looking  at  it  carefully,  may 
doubt  whether  it  does  not  proceed  from  an  interested  party,  as  it  begins 
and  ends  with  a  disclaimer  of  any  motive.  It  is  clearly  a  most  inju- 
rious letter  to  the  plaintitf,  and  calculated  to  occasion  him  serious  loss 
as  the  owner  of  t!ie  vessel.  It  is  signed  W.  T.,  which  is  suggested  to 
mean  William  Tyler,  but  no  evidence  is  given  upon  that  subject.  It 
does  not  appear  that  any  inquiry  was  instituted,  but  the  letter  was  im- 
mediately inserted ;  and  a  person  who  so  acts,  whether  he  is  a  public 
journalist  or  not,  is  answerable  for  the  consequences.  It  seems  to  be 
admitted  on  both  sides  that  the  paper  has  a  very  extensive  circulation. 
It  is  said  that  the  plaintiff  might  have  contradicted  the  statement ;  but 
that  seems  to  me  to  be  reversing  the  order  of  things,  by  requiring  the 
person  who  is  injured  by  the  unfounded  statement  to  take  the  trouble  of 
correcting  it,  instead  of  the  party  inserting  it  witliout  inquiry  being  ex- 
pected to  take  pains  to  ascertain  its  truth ;  and  if  it  is  not  true,  himself 
to  contradict  it.  Under  all  the  circumstances  of  the  case  it  will  be  for 
you  to  give  to  the  plaintiff  moderate,  temperate,  and  reasonable  da- 

(ff)  Sec  the  ca»e  of  Firmin  v.  Crucifix  Sf  Staff,  vol.  5  of  these  Reports,  p.  93,  (24  E.  C.  L. 
R.  230.)  which  whs  a  qiieKtioii  of  |)nrtneri<hip;  atid  Theaii^er,  for  the  plaintilF,  referred  to  statements 
in  a  special  plea,  which  had  heeii  held  bnd  on  demurrer,  as  showinor  the  connexion  between  the  two 
defeiidauU;  hut  Lord  Lyndhur^t  C.  D.,  miid,  that  the  special  plea  was  7\xt  of  the  queatioo,  and^ 
the  jury  must  decide  the  caae  upon  the  general  issue. 
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mages ;  not  vindictive  or  passionate,  but  such  damages  as  you  think 
naturally  the  consequences  of  the  Ubel. 

Verdict  for  the  plaintiff. — Damages  £900. 

Kelly ^  Channel^  and  John  Henderson^  for  the  plaintiif. 

Piatt y  and  Humfrty^  for  the  defendant. 


In  the  ensuing  term  Humfrey  moved  for  a  new  trial,  on  the  ground 
that  the  learned  judge  who  tried  the  case  ought  to  have  limited  the  claim 
of  damages  to  such  damages  as  actually  accrued  between  the  publica- 
tion of  the  libel  and  the  commencement  of  the  action,  but  the  court 

Refused  a  rule,  (a) 
(a)  See  the  case  of  Hodaoll  v.  SiaUbrass,  ante,  p.  63* 


BEFORE  MR.  JUSTICE  COLTMAN. 
GILLETT  and  Another  v.  WILBY.— p.  334. 

To  an  action  for  the  infringement  of  a  patent  for  certain  improTeroenta  in  a  cabriolet,  three  pleaa 
were  pleaded;  let,  the  general  issue;  2d,  that  the  alleged  improveroents  were  not  new;  and 
3d,  that  the  plaintifia  were  not  the  true  and  first  inventors  of  the  improvements : — Held,  that 
on  this  state  of  the  pleadings  it  coald  not  be  contended,  that  the  patent  was  illegal  as  being  a 
monopoly. 

AUo,  that  though  all  the  improvements  claimed  must  be  shown  to  be  new,  yet  it  need  not  be 
rbown  that  the  defendant's  cabriolet  was  an  imitation  of  the  whole  of  them,  but  an  imitation 
of  one  was  sufficient  to  maintain  the  action. 

Ako,  that  the  validity  of  the  patent  might  be  considered  as  having  come  in  question  under  the 
2d  plea,  so  as  to  entitle  the  plaintiff  to  a  certificate  to  that  eficct  under  the  3d  section  of  the 
8tat.5&6WilL4,c.  83. 
I 

I  The  plaintiffs  in  their  declaration  complained  of  an  infringement,  by 

j        the  defendant,  of  a  patent  they  had  obtained  for  certain  improvements 

in  a  cabriolet.     The  pleas  were,  1st,  the  general  issue  ;  2dly,  that  the 

aliened  improvements  were  not  new ;  and  3dly,  that  the  plaintiffs  were 

Dot  the  true  and  first  inventors. 

The  allegation  in  the  declaration  was,  that  the  defendant  unlawfully, 
&c.,  did  use  and  put  in  practice  one  of  the  said  description  of  vehicles 
called  cabriolets,  with  the  said  improvements,  and  that  the  cabriolet, 
so  used  by  the  defendant  did  imitate  and  resemble  the  said  improve- 
ments. 

The  patent  and  specification  were  put  in,  from  which  u  appeared 
tliat  there  were  five  different  things  which  the  plaintiffs  claimed  as  their 
invention. 

Bail,  for  the  defendant,  was  contending  that  the  patent  was  illegal, 
as  being  a  monopoly. 

M,  D,  Hillj  for  the  plaintiffs,  objected  to  this  line  of  argument,  on  the 
ground  tliat  there  was  not  an  issue  to  which  it  could  apply. 

CoLTMAN,  J.,  was  of  opinion  that  if  such  a  defence  were  intended  to 
be  relied  on,  it  ought  to  have  been  specially  pleaded. 

Ball  submitted,  that  under  the  last  statute  [a)  it  was  sufficient  to 

(a)  5  &  6  Will.  4,  c.  83,  9.  5.  That  reclion  enacti;,  "  that  m  any  action  brought  against  any 
person  for  infringing  any  letters  patent,  the  defendant  on  pleading  thereto  shall  give  to  the  plain* 
tifT.  and  in  any  scire  facias  to  repeal  such  letters  patent  the  plainlitf  shall  file  with  his  declaration, 
a  notice  of  any  objections  on  which  he  means  to  rely  at  the  trial  of  such  action,  and  no  objection 
■hall  be  allowed  to  be  made  in  behalf  of  such  defendant  or  plaintiff  respectively  at  such  trial* 

VOL.  XXXVIII.  2.6 


202  GiLLETT  e;.  Wilby.   C.  P.  1839.  [335 

have  given  notice  of  the  objection,  which  the  defendant  in  thii  case  had 
done. 

CoLTMAN,  J.,  was  of  opinion  that  it  was  not  sufficient. 

Ball  was  then  contending,  that  the  plaintiffs  must  show  under  the 
words  of  the  declaration  that  the  defendant's  cabriolet  imitated  and 
resembled  all  the  improvements. 

CoLTMAN,  J. — I  think  it  will  be  sufficient  if  it  resembled  any  one.  It 
is  a  divisible  statement. 

Ball.— In  Morgan  v.  Seward,  2  M.  &  W.  544,  (a)  it  is  held  that  if  a 
patent  be  for  several  improvements,  and  the  jury  find  one  of  them  not 
to  be  such,  the  patent  is  void  altogether.  I  contend  that  every  part 
must  be  new,  or  it  is  void  altogether. 

CoLTMAN,  J.,  in  summing  up,  said — The  defendant's  first  plea  is,  that 
he  is  not  guilty  of  the  infringement.  The  question  upon  this  will  be, 
whether  the  cabriolet  was  used  by  the  defendant,  and  whether  it 
is  an  infringement  of  the  patent  right.  The  second  plea  is,  that  the 
improvements  claimed  are  not  new ;  and  the  third,  that  the  plaintiffs 
were  not  the  true  and  first  inventors  of  them.  On  the  first  point 
the  patent  is  put  in,  from  which  it  appears  that  the  plaintiffs  claim 
not  only  the  seat  beliind,  but  the  mode  of  entry  in  front,  &c.  &c.  It  is 
true  that  the  plaintiffs  must  make  out  to  your  satisfaction  that  the  whole 
of  the  improvements  were  new,  and  that  some  of  them  have  been 
pirated.  It  is  not  necessary  tliat  they  should  use  them  all,  but  they 
must  be  shown  to  be  all  new,  and  if  they  are  all  new,  and  the  defendant 
has  infringed  any  one  of  them,  it  will  be  sufficient  to  support  the  action, 
and  it  is  not  necessary  that  he  should  have  infringed  them  all.  There 
are  five  different  points  in  which  the  plaintiffs  claim  the  invention  as 
new,  and  if  you  are  satisfied  of  that,  then  on  the  other  point  there  is  no 
evidence  that  they  were  not  the  first  inventors,  and  then  will  come  the 
question,  whether  the  defendant  has  infringed  any  part  of  that  which 
tlie  plaintiffs  claim  as  new  ? 

Verdict  for  the  plaintiff — Damages  1*. 

M,  D.  Hill  applied  for  a  certificate,  under  the  5  &  6  Will.  4,  c.  83, 
s.  3,  [b)  that  the  validity  of  the  patent  came  in  question. 

CoLTMAN,  J. — I  think  you  are  entitled  to  the  certificate. 

BalL — I  was  not  allowed  to  question  the  validity  of  the  patent. 

CoLTMAN,  J. — I  think  that  the  validity  of  the  patent  has  in  part  come 

onlen  he  prove  the  objections  stated  in  such  notice  :  provided  always,  that  it  sh^U  and  may  be 
lawful  for  any  juiige  »t  chamber)*,  on  summons  served  by  such  defendant  or  plaintiff  on  such 
plaintiff  or  defendant  respectively  to  show  cause  why  he  should  not  be  allowed  to  nlfer  other 
objections  whereof  notice  shall  not  have  been  given  as  aforesaid,  to  give  leave  to  offer  such  ob- 
jections, on  such  terms  as  to  such  ju<if?e  shall  Hoem  fit." 

(a)  That  case  decides  that,  if  a  patent  bp  liiken  out  for  several  inventions,  which  ore  claimed 
an  improvfments,  and  the  jury  find  that  one  oi'  them  is  not  an  improvement,  the  patent  is  alto- 
gether void. 

(b)  That  section  enacts,  **  that  if  any  action  at  law.  or  any  suit  in  equity  for  an  account  shall 
be  brou<;ht  in  respect  of  any  allef;ed  infrinj^einent  of  such  letters  patent  heretofore  or  hereafter 
granted,  or  any  scire  facias  to  repeal  such  letters  patent,  and  if  a  venlict  shall  paiPS  for  the 
|Mitentee  or  his  aKsii^ns.  or  if  a  final  decree  or  decretal  order  shall  be  made  for  him  or  them,  U|nm 
the  merits  of  the  suit,  it  shall  be  lawful  f  >r  the  judge  before  whom  such  action  shall  be  tried  t*» 
certify  on  the  record,  or  the  Judt^e  who  shall  make  such  decree  or  order  to  give  a  certificate  under 
his  hand,  that  the  validity  of  the  patent  came  in  question  t>efore  him,  which  record  or  certificate 
being  given  in  evidence  in  any  «>iher  suit  or  action  whatever  touching  such  patent,  if  a  verdict 
shall  pass,  or  decree  or  decretal  order  be  made,  in  favour  of  such  patentee  or  his  assigns,  he  or  they 
shall  receive  treble  costs  in  such  suit  or  action,  ti>  be  taxed  at  three  times  the  taxed  costs,  unless 
the  judge  makini;  such  second  or  other  decree  or  order,  or  trying  such  second  or  other  action, 
shall  certify  that  he  ought  not  to  have  such  treble  cosu." 
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in  question,  under  the  plea  that  the  invention  was  not  new.     But  I  will 
look  further  into  the  subject. 

The  certificate  was  afterwards  granted. 

Af.  D.  Hilly  and  Shee,  for  the  plaintiffs. 

Ball,  for  the  defendant 


BEFORE  MR.  JUSTICE  ERSKINE. 


OSBORN  and  Another  v.  THOMPSON.— p.  337. 

In  aMomptit  on  the  warranty  of  a  horte.  where  the  plaintiff  in  his  declaration  averred  that  the 
horse  was  not  sound ;  and  the  defendant  only  pleaded  that  it  was ;  upon  which  plea  iasue 
was  jwned : — it  was  Held,  that  the  plaintiff  had  the  right  to  begin. 

Assumpsit  on  the  warranty  of  a  mare. — The  declaration  stated  the 
warranty  to  be  that  the  mare  was  sound,  with  the  exception  of  crib- 
biting.  Averment,  that  it  was  not  sound,  except  crib-biting.  The  only 
plea  was  that  the  mare  was  somid,  according  to  the  warranty,  on  which 
issue  was  joined. 

Bampasy  Serjt.,  for  the  defendant,  claimed  the  right  to  begin. — There 
was  a  case  of  Fisher  v.  JoycCj  tried  before  Mr.  Justice  Coleridge,  at  the 
last  Bristol  Assizes,  in  which,  on  the  very  same  state  of  the  pleadings, 
that  learned  judge  allowed  the  defendant  to  begin.  The  damages  in 
this  case  are  a  pure  matter  of  calculation,  and  Mr.  Baron  Maule,  in  a 
case  tried  here  the  other  day,  held  that  the  assessment  of  damages"  must 
be  a  substantial  question  to  give  the  plaintiff  the  right  to  begin.  Hog- 
gett  v.  Exlet/y  ante,  p.  135. 

Erskine,  J.,  (having  ascertained  that  Mr.  Justice  Coleridge  was  sit- 
ting for  Lord  Denman,  in  the  adjoining  court,  sent  to  inquire  of  him 
about  the  decision  at  Bristol,  and  on  receiving  his  reply,)  said,  Mr.  Jus- 
tice Coleridge  sends  me  word  that  he  did  rule  in  the  manner  mentioned 
by  my  brother  Bompasy  but  that  he  did  it  with  much  hesitation. 

Bompasy  Serjt. — It  is  very  important  that  there  should  be  one  rule  on 
the  subject, 

Atcherhyy  Serjt.,  for  the  plaintiff. — The  question  here  is,  what  is  the 
substantial  issue  on  the  record  ?  it  is  only  a  conversion  of  terms,  sound 
and  unsound.  The  test  is,  who  would  have  the  verdict  if  no  evidence 
were  uiven  on  either  side  ?  The  defendant,  and  not  the  plaintiff,  would 
have  the  verdict.  It  is  not  like  a  new  fact  introduced  by  the  plea. — 
[  Taifotirdy  Serjt.,  being  referred  to  by  Mcherhyy  Serjt.,  stated  as  amicus 
ruria;,  that  L.  C.  J.  Tindal  had  decided,  that  in  a  case  like  the  present, 
I  lie  plaintiff  was  entitled  to  begin.] 

Humfreyy  also,  for  the  plaintiff. — In  the  case  of  Cox  v.  Walkcvy  where 
tJie  same  issue  was  raised.  Lord  Denman,  C.  J.,  held  that  the  plaintiff 
was  entitled  to  begin,  and  hq  did  so  on  this  ground,  that  if  no  evidence 
were  offered,  the  defendant  would  be  entitled  to  the  verdict.  In  our 
declaration  we  allege,  that,  in  consideration  that  the  plaintiff  would  buy 
a  mare,  the  defendant  undertook  that  it  was  sound,  &c.,  and  we  aver 
that  it  was  unsound.  Could  we  recover  if  we  did  not  prove  that  the 
defendant  had  broken  his  warranty  ?  Certainly  not.  It  is  as  much  an 
issue  on  the  plaintiff  as  on  the  defendant.  The  question  arises  in  cases 
of  non-repair,  {a)  as  well  as  cases  relating  to  the  warranty  of  horses, 
(a)  See  the  note  at  the  end  of  this  < 
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Bramtvell,  on  the  same  side. — ^The  new  rules  do  not  apply  to  this 
case.  The  defendant  says  that  he  affinns  the  horse  to  be  sound ;  but 
we  affirm  it  to  be  unsound,  and  the  one  is  just  as  much  an  affirmative 
a^  the  other.  Then,  each  party  making  an  affirmative  proposition,  on 
whom  docs  it  He  to  make  out  a  cause  of  action,  no  such  being  confessed 
on  the  record  ?  If  the  plaintiff  avers  that  a  man  is  dead,  and  the  de- 
fendant says  that  he  is  alive,  is  not  the  onus  on  the  plaintiff  of  proving 
that  the  man  is  dead  ? 

Bompasj  Serjt.,  for  the  defendant,  was  referring  to  a  case. 

Erskine,  J.^ — I  think  you  had  better  discuss  it  upon  the  principle.  At 
present  my  impression  is  that  the  principle  is  against  you. 

Bonipa^y  Serjt. — The  test  mentioned  by  Mr.  Humfrey  Is  as  com- 
pletely arguing  in  a  circle  as  any  I  ever  met  with. 

Erskine,  J. — Must  not  the  plaintiff  prove  that  the  horse  was  not 
sound  ? 

Bompasy  Serjt. — ^That  is  a  complete  begging  of  the  question.  Sup- 
pose the  complaint  were,  that  the  defendant  undertook  to  deliver  a 
sound  horse,  and  the  defendant  said,  "  I  did  deliver  you  a  sound  horse," 
would  he  not  be  bound  to  prove  it  ?  It  is  quite  clear  that  he  would. 
Each  man  is  bound  to  perform  his  part  of  the  contract.  The  defend- 
ant admits  that  the  plaintiff  performed  his  part  by  not  denying  it. 

Erskine,  J. — Supposing  you  were  to  call  a  witness  who  had  never 
seen  the  horse  in  question,  but  some  other  horse ;  what  would  be  the 
consequence  ? 

Bompa^^  Serjt. — I  should  be  defeated.  I  should  lose  the  verdict.  As 
to  the  averment  that  a  man  is  dead,  that  argument  does  not  apply,  as  a 
man  is  presumed  to  be  alive  till  the  contrary  is  shown.  The  question 
is,  has  tlie  defendant  performed  his  contract  ?  He  undertakes  to  prove 
that  he  has,  and  the  onus  lies  upon  him. 

Erskine,  J.— If  there  had  been  no  other  authority  but  the  case  before 
Mr.  Justice  Coleridge,  and  I  had  not  had  tlie  benefit  of  consulting 
him,  I  should  have  felt  some  difficulty  in  deciding.  But  I  have  from 
my  brother  Coleridge  the  expression  of  his  own  doubts  on  the  case. 
And,  further,  I  have  the  statement  of  my  brother  Talfourd^  that  the 
lord  chief  justice  of  this  court  decided,  in  a  case  like  the  present,  that 
the  plaintiff  was  entitled  to  begin.  On  principle,  on  whom  does  the 
burden  of  proof  lie?  Suppose  the  defendant  had  not  appeiired,  or 
called  any  witness,  would  the  plaintitTs  be  entitled  to  a  verdict,  merely 
on  proof  of  the  damages?  Certainly  not;  they  would  be  bound  to 
prove  that  the  horse  was  unsound.  On  the  contrary,  if  the  plaintiffs 
failed,  the  defendant  would  be  entitled  to  a  verdict;  and  it  cannot  mak<> 
any  difference  that  the  defendant  appears  by  counsel,  who  is  prepared 
to  call  witnesses  in  support  of  his  case.  I  think  the  plahitiff  is  entitled 
to  begin. 

Atcherhj^  Serjt.,  then  stated  the  plaintiff.'s  case. 

The  trial  lasted  two  days,  and  terminated  eventually  in  a  jm-or  being 
withdrawn. 

Atcherly^  Serjt.,  Humfrey,  and  Bramweli,  for  the  plaintiffs. 

Bompasj  Serjt.,  and  Shee,  for  the  defendant. 

In  the  c«se  of  Soward  v.  Lepgatt,  ante,  vol.  7,  p.  6 1 5,  (?2  E.  C.  L.  R.  654,)  Lord  Abingvr, 
C.  B.,  said,  **  Looking  at  these  things  according  to  common  sense,  wc  should  consider  what  is 
the  Kuhstantive  fact  to  be  made  out,  and  on  whom  it  lies  to  make  it  out  It  is  not  so  much  the 
form  of  tlie  i^sue  which  ought  to  be  considered  as  the  substance  and  ellfect  of  it,"  dltc  &&  This 
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WM  an  action  of  covenant,  and  the  breach  in  the  declaration  waa  that  the  defendant  did  not 
repair  the  premisea,  but  suffered  them  to  become  ruinous,  &c.,  and  the  plea  was,  that  the  de- 
fendant did  repair  the  premises,  and  did  not  suffer  them  to  become  ruinous,  &c.  In  the  case 
of  Belcher  and  others  v.  Macintosh,  ante,  vol.  8,  p.  720,  (34  E.  C.  L.  R.  601,)  in  which  the 
pleadings  were  similar  to  those  in  Soward  v.  L^ggattj  Alderson,  B.,  said,  "  I  think  the  plaintiff 
ought  to  begin,  for  if  no  evidence  was  given  on  either  side,  the  defendant  would  succeed.''  See 
also  the  cases  of  Hameti  v.  Jnknaon,  ante,  p.20Q;  Aston  v.  Perkes,  ante,  p. 231 ;  SteinkcUer 
t.  Newton,  ante,  p.  313 ;  and  Hoggett  v.  Exley,  ante,  p.  324. 


CENTRAL  CRIMINAL  COURT. 


JANUARY  SESSION,  1840. 
BEFORE  MR.  B.^RON  6UERNEY,  AND  MR.  JUSTICE  ERSKINE. 

REGINA  V.  GEORGE  DALY.— p.  342. 

The  law  does  not  authorize  a  private  person  to  forego  a  prosecution  upon  any  terms ;  and  even 
if  a  promise  be  given  and  broken  in  such  a  manner  as  a  jury  would  consider  scandalous,  yet, 
in  point  of  law,  that  will  not  make  any  difference. 

The  prisoner  was  indicted  for  stealing,  on  the  6th  of  May,  fifty-two 
yards  of  woollen  cloth,  called  buckskin,  of  the  value  of  13/.  13^.,  the 
goods  of  W.  Jamieson  Anson,  his  master. 

The  prisoner  had  been  in  the  employ  of  the  prosecutor  for  about  two 
years  and  a  half;  and  it  appeared  in  the  progress  of  the  case,  that,  on 
the  night  of  the  13th  of  November,  the  warehouse  of  the  prosecutor 
liad  been  opened  by  means  of  a  false  key,  and  a  quantity  of  superfine 
black  cloth  of  the  value  of  ^£150  had  been  stolen ;  and  in  consequence, 
a  placard  was  issued,  offering  a  reward  of  twenty  guineas  for  the  dis- 
voxQXY  ^f  ^^^  thief.  On  the  cross-examination  of  the  prosecutor,  he 
was  asked,  whether  he  had  not,  in  consequence  of  some  conversation 
be  had  with  the  prisoner  on  the  subject  of  that  robbery,  signed  a  certain 
l>aper  ?     He  admitted  that  he  had.     It  was  read,  and  was  as  follows ; — 

**  I,  W.  Jamieson  Anson,  promise  and  pledge  myself  that,  provided 
George  Daly,  now  in  the  employ  of  the  said  W.  Jamieson  Anson, 
makes  known  any  circumstance  or  circumstances  connected  with  or 
)>r()ving  a  recent  felonious  robbery  of  sundry  cloths  mentioned  in  a  cer- 
tain handbill  or  placard,  and  belonging  to  my  employer  or  employers  ; 
or,  in  other  words,  any  circumstance  or  circumstances  connected  with  a 
ri)l)bery  of  any  property  belonging  to  my  employer  or  employers  afore- 
viid,  in  which  I  have  at  any  time  been  concerned,  either  directly  or  in- 
directly, do  promise  as  aforesaid  to  forgive  him,  the  said  George  Daly, 
and  not  prosecute,  according  to  law,  in  any  court  of  justice,  him,  the 
said  George  Daly,  provided  he,  the  said  George  Daly,  do  make  known 
llie  whole  of  the  circumstance  or  circumstances  aforesaid,  or  do  make 
snown,  without  disguise  or  deceit,  the  possessors,  or  purchasers,  or  re- 
ceivers of  the  said  cloths  or  property,  which  may  in  any  way  or  man- 
or tend  to  lead  to  a  recovery  of  the  said  property  without  purchase. — 

S 
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Dated  this  I2th  day  of  December,  in  the  year  of  our  Lord,  1839,  at  No. 
106,  Wood  Street,  Cheapside,  London. 

"  Signed  by  me,  W.  Jamieson  Anson." 

The  prosecutor  stated,  that  the  above  paper  was  dictated  and  composed 
by  an  inspector  of  police ;  and  that,  in  consequence  of  it,  he  received  a 
paper  from  the  prisoner,  which  commenced  as  follows:  "I,  George 
Daly,  on  my  oath,  do  now  declare  before  my  master,  Mr.  W.  J.  Anson, 
to  tell  all  I  know  concerning  the  robbery  at  No.  106,  Wood  Street,  Cheap- 
side."  It  then  set  out  an  account  of  various  pieces  of  buckskin  which,  at 
different  times  previous  to  the  robbery  of  the  13th  of  November,  he  had 
pledged  at  various  pawnbrokers'  shops.  But  there  was  not  any  infor- 
mation on  the  subject  of  that  robbery.  The  prosecutor  added,  that, 
being  satisfied  from  particular  circumstances  that  the  prisoner  must  be 
able  to  give  information  on  the  subject  of  that  robbery  if  he  pleased, 
he  told  the  prisoner  that  he  should  not,  under  the  circumstances,  con- 
sider himself  bound  by  the  paper  he  had  signed ;  and  the  prisoner  was 
in  consequence  taken  into  custody. 

Bodkin^  for  the  prisoner,  commented  upon  the  extraordinary  nature 
of  the  document  which  the  prosecutor  had  signed ;  and  contended,  that, 
having  signed  it,  he  ought  not  afterwards  to  have  had  the  prisoner  ap- 
prehended and  indicted. 

Gurnet,  B.,  in  summing  up,  with  reference  to  that  part  of  the  case, 
said— The  law  does  not  authorize  any  private  person  to  forego  a  prose- 
cution upon  any  terms.  Even  if  a  promise  were  given,  and  broken  in 
such  a  way  as  you  would  say  was  scandalous,  yet,  in  point  of  law,  that 
would  not  make  any  difference.  But  there  is  no  ground  for  complaint 
against  the  prosecutor  in  this  case,  as  he,  being  desirous  of  obtaining 
inforuKition  as  to  the  robbery  on  the  13th  of  November,  told  the  prisoner 
that,  as  he  had  not  received  from  him  any  information  on  that  subject, 
ho  should  not  consider  that  he  was  any  longer  bound  by  the  promise 
which  he  had  made. 

Verdict,  guilty — Sentence,  transportation  for  twelve  years. 

Payney  for  the  prosecution. 

Bodkiriy  for  the  prisoner. 


REGINA  V.  WHITE  and  SELLERS.— p.  344. 

If  a  iorvtnt  take  hit  master's  property  and  hand  it  over  to  another  as  a  gift,  it  is  as  moch  a 
felony  as  if  he  sell  it  or  take  it  to  a  pawnbroker's  and  pledge  it 

The  prisoner,  Elizabeth  White,  was  indicted  for  stealing,  on  the  3d 
of  January,  one  towel,  value  6rf. ;  three  candles,  value  3rf. ;  4  oz.  weight 
of  soap,  value  2</. ;  1 J  lb.  weight  of  bread,  value  Ad, ;  and  li  oz.  weight 
of  butter,  value  2d, ;  the  goods  of  James  Peat,  her  master ;  and  the 
prisoner,  Mary  Ann  Sellers,  was  charged  with  feloniously  receiving  the 
same,  well  knowing  them  to  have  been  stolen. 

The  prosecutor  stated,  "  The  prisoner  White  was  in  my  service  as 
cook  for  about  a  fortnight  and  two  or  three  days ;  in  consequence  of 
suspicion,  on  the  3d  of  January,  between  six  and  seven  in  the  evening, 
I  wunt  out  of  my  house,  and  secreted  myself  a  few  doors  off  m  tne  other 
»*'dc3  of  the  way;  I  could  see  my  own  door  from  that  place;  I  had  not 
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been  there  above  five  minutes,  when  I  saw  White  come  out  of  the  pri- 
rate  door ;  I  have  more  than  one  door ;  she  had  no  bonnet  on ;  I  saw 
her  come  out  of  the  house  with  something  in  her  apron ;  she  came  up 
the  street  nearly  opposite  to  where  I  was  standing,  when  she  was  met 
by  Sellers  with  a  basket  in  her  hand ;  White  took  something  wrapped 
up  in  a  white  towel  from  her  apron ;  Sellers  opened  her  basket,  and 
White  put  the  bundle  into  it ;  they  stood  in  conversation  about  two 
minutes,  and  then  walked  together  towards  Piccadilly;  I  followed  them, 
hoping  to  meet  a  policeman;  they  went  as  far  as  the  White  Horse  Cellar 
public-house  before  I  could  find  one;  I  then  gave  them  into  custody; 
ihey  did  not  see  that  I  was  following  them;  the  basket  was  searched  by 
the  policeman,  and  in  it  was  something  wrapped  up  in  a  towel,  which 
appeared  to  be  the  same  bundle  I  had  seen  put  in  it ;  it  contained  a 
quantity  of  bread,  three  kitchen  candles,  some  soap,  and  some  butter ;  I 
e^mined  the  towel,  and  knew  it  to  be  mine;  there  was  nothing  else  in 
the  basket  which  I  claimed;  Sellers  was  carrying  it;  I  searched  my 
house,  and  we  missed  the  towel,  some  candles,  bread,  soap,  and  butter; 
we  have  missed  two  more  towels  besides:  I  know  this  towel  to  be 
mine/* 

On  his  cross-examination,  he  said,  (inter  alia,)  "  The  things  are  not 
worth  eighteen-pence;  but  when  I  saw  a  bundle  taken  out,  I  thought  it 
was  something  else,  and  when  I  got  before  the  police  I  was  bound  to 
go  on."  It  further  appeared  that  the  soap  was  common  yellow  soap ; 
that  the  candles  were  broken ;  and  that  the  bread  was  only  a  portion 
of  a  loaf. 

For  the  defence  it  was  contended,  that  the  prisoner,  Elizabeth  White, 
did  not  intend  to  part  with  the  towel  to  the  other  prisoner,  but  only  used 
it  to  wrap  up  the  other  articles,  which,  being  of  small  value,  were  given 
out  of  compassion,  and  without  any  felonious  mtent. 

Erskinjb,  J.,  in  summing  up,  said — If  the  prisoner,  Elizabeth  White, 
look  the  property  and  handed  it  over  to  the  other  prisoner  as  a  gift,  it  is 
as  much  a  felony  as  it  would  have  been  if  she  had  sold  it^or  taken  such 
part  of  it  as  could  be  dealt  with  to  a  pawnbroker's,  and  pledged  it.  The 
purpose  for  which  she  took  it  is  not  material.  If  you  think,  as  to  the 
towel,  that  Elizabeth  White  did  not  intend  to  hand  it  over  to  Sellers  to 
get  rid  of,  then  the  case  will  be  slighter  against  Sellers  than  if  she  did : 
because,  in  that  case,  she  might  not  know  but  that  Elizabeth  White  had 
the  privilege  of  giving  away  the  other  things.  You  will  say,  whether 
you  are  satisfied  that  Elizabeth  White  took  the  property,  intending  to 
deprive  her  master  of  it ;  and  if  so,  whether  Sellers  knew  that  the  pro- 
perty had  been  stolen. 

Verdict — both  guilty,  but  reconmiended  to  mercy.    Sentence,  three 
months*  imprisonment. 

PnynCj  for  the  prisoners. 


BEFORE  MR.  COMMON  SERJEANT  MTREH0U8E. 


REGINA  V.  WILLIAM  SELL.— -p.  346. 

A  priKmer  who  has  pleaded  guilty  to  a  charge  of  larceny,  and  upon  whom  aentence  haa  beea 
passed,  cannot  aflerwarda  be  allowed  to  retract  hit  plea,  and  plead  not  guilty. 
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The  prisoner,  on  his  arraignment,  pleaded  guilty  to  an  indictment, 
charging  him  with  stealing  three  shillings  and  six-pence,  the  moneys 
of  Andrew  Pettinger,  his  master  and  employer,  and  sentence  was  passed 
upon  him,  in  the  absence  both  of  his  own  counsel  and  the  counsel  for 
the  prosecution. 

Clarkson  afterwards,  on  behalf  of  the  prisoner,  applied  to  the  com- 
mon Serjeant  to  allow  him  to  retract  his  plea  of  guilty,  and  plead  not 
guilty,  alleging  that  it  was  the  usual  practice  to  allow  such  a  course  to 
be  taken. 

C.  Phillips^  for  the  prosecution,  was  willing  that  such  a  course  should 
be  adopted. 

The  common  serjeant  doubted  whether  it  could  be  done  after  judg- 
ment had  been  pronounced. 

Clarkson  observed,  that  the  court,  during  the  session,  had  power  over 
its  own  judgment,  and  might  vary  it  in  any  way,  and  if  so,  might  also 
get  rid  of  it  altogether,  and  allow  the  case  to  be  tried.(a) 

The  common  serjeant  still  entertaining  a  doubt,  referred  the  matter  to 
the  judges  in  the  adjoining  coiut — ^viz.  Mr.  Baron  Gurnet  and  Mr. 
Justice  Ebskine,  who,  according  to  his  statement,  were  of  opinion  that 
it  might  be  done. 

The  prisoner  was  then  brought  up,  and  asked  if  he  was  guilty  or  not 
guilty,  and  replied  that  he  was  not  guilty. 

But,  on  the  case  being  again  mentioned  to  Gurnet,  B.,  Coleridge, 
J.,  being  present,  and  Erskine,  J.,  absent,  Gurnet,  B.,  stated,  that  he 
and  Erskine,  J.,  did  not  understand,  when  the  matter  was  first  brought 
before  them,  that  sentence  had  been  passed  upon  the  prisoner ;  (A)  and 
both  their  lordships,  viz.  Gurnet,  B.,  and  Coleridge,  J.,  expressed 
themselves  clearly  of  opinion,  that  judgment  having  been  once  pro- 
nounced, the  prisoner  could  not  be  admitted  to  plead  not  guilty.  The 
result,  therefore,  was,  that  the  sentence  which  had  been  pronounced 
remained  in  force,  but,  under  the  peculiar  circumstances  of  the  case., 
application  for  a  remission  of  it  was  made  to  the  Secretary  of  State. 

C,  Phillips^  for  the  prosecution. 

ClarksoHy  for  the  prisoner. 

(a)  The  ground  upon  which  a  sentence  can  be  altered  daring  the  continuance  of  the  session, 
procet'ds,  as  we  umJerstand.  upon  the  notion  that  the  second  judgment  being,  as  it  were,  written 
over  the  first,  vacates  it  This  would  not  apply  to  the  getting  rid  of  the  judgment  altogether, 
^vhich  can  only  be  done  in  the  proper  way,  where  there  has  been  any  irregularity  in  it.  But 
here  there  was  not  any  irreq^ularity  in  the  judgment  at  first  pronounced,  and  therefore  it  must 
stand,  unless  varied  by  another  judgment  pronounced  by  the  court  during  the  continuance  of  the 
session. 

(/;)  This  shows  the  inconvenience  of  the  system  alluded  to  in  note  {b)  to  the  case  of  Reg,  v. 
Fuller  and  Others^  ante,  p.  36.  It  is  quite  clear  that  the  learned  common  serjeant  must  have 
mentioned  to  the  judges  the  fact  of  the  sentence  having  been  passed,  as  without  that  fact  it  would 
have  lieen  the  ordinary  case  of  a  prisoner,  being  allowed  to  retract  his  plea,  in  which  there  is 
never  any  difficulty.  But  the  matter  being  mentioned  to  the  judges  privately,  during  the  pro^ 
gress  of  another  case,  is  very  likely  not  to  be  completely  understood,  so  as  to  enable  them  to 
come  to  a  satisfactory  conclusion. 
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MARCH  SESSION,  1840. 
BEFORE  MR.  BARON  PARKE. 

REGINA  V.  THOMAS  MORRIS.— p.  349. 

Though  to  make  a  thing  the  subject  of  an  indictment  for  larceny,  it  must  be  of  tome  value,  and 
stated  to  be  so  in  the  indictment,  yet  it  need  not  be  of  the  value  of  some  coin  known  to  the  ^ 
law,  that  is  to  say,  of  a  farthing  at  the  leasL 

The  prisoner  was  indicted  for  feloniously  teceiving,  on  the  1 1th  of 
December,  of  a  certain  evil-disposed  person,  nine  pieces  of  paper,  value 
two  shillings,  of  the  goods  of  John  Bentley  and  others,  well  knowing 
them  to  have  been  stolen. 

The  papers  in  question  appeared  to  have  been  torn  by  some  person 
out  of  a  book  kept  by  a  coalmeter  named  Johnson,  who,  in  his  evidence 
for  the  prosecution,  described  the  nature  of  the  book  as  follows  : — "  It  is 
a  certificate  book,  which  we  receive  out  of  the  coalmeter's  office  when 
we  go  on  board  ships;  they  are  certificates  which  we  give  to  difierent 
merchants;  they  are  not  signed  as  they  are  in  the  book;  there  are 
blanks  left  for  the  name  of  the  ship  from  which  the  coals  are  delivered, 
the  quantity,  the  barge,  the  number  of  it,  the  lighterman,  and  to  whose 
account  they  are  delivered,  and  the  date  of  the  delivery.  It  is  signed  by 
the  meter." 

One  only  of  these  pieces  of  paper  was  traced  to  the  possession  of  the 
prisoner. 

At  the  close  of  the  evidence  for  the  prosecution, 

Adolphus^  for  the  prisoner,  submitted,  that  there  was  not  any  case  to 
go  to  the  jury.  The  prisoner  is  charged  with  stealing  nine  pieces  of 
paper.  Only  one  of  them  is  traced  to  his  possession,  and  that  is  not  of 
iny  value,  so  as  to  sustain  an  indictment.  It  must  be  of  the  value  of 
some  coin  known  to  the  law.  • 

Parke,  B. — Though  it  may  be  of  very  small  value,  still  it  is  worth 
something.  You  say  that  it  must  be  of  some  assignable  value — of  the 
value  of  some  coin.     Show  me  an  authority  for  that  position. 

Adolphus, — The  practice  has  been  uniform  on  that  subject.  There 
must,  I  submit,  be  a  value  assignable. 

Clarkson^  for  the  prosecution. — We  can  show  how  nmch  the  paper 
cost.     But  there  is  the  case  of  the  reissued  bank  notes,  (a) 

Parke,  B. — There  is  no  doubt  it  must  be  oT  some  value,  and  it  is  of 
some  value.  But  it  is  quite  new  to  me,  that  it  must  be  of  the  value  of 
some  coined  money — of  a  farthing  at  least. 

Prendergast,  for  the  prisoner. — Unless  it  be  so,  you  cannot  lay  a  cor- 

fa)  Re^,  T.  Clarke,  R.  &  R.,  C.  C.  R.  181.  The  prisoner  was  indicted  for  stealing  promismry 
i»<^tes,  and  there  were  also  counta  for  stealing  certain  pieces  of  paper  stamped  with  a  stamp,  &c. 
The  notes  consisted  of  country  bank  notes,  which,  after  having  been  paid  in  London,  were  sent 
down  to  the  country  to  -be  reissued,  and  were  stolen  on  the  road.  It  was  argued  in  that  case, 
•s  in  the  present,  that  the  papers  in  their  then  state  were  worth  nothing,  and  would  not  sell  for 
ao  Dioch  as  a  farthing,  and  that  nothing  could  be  the  subject  of  larceny  which  was  not  worth  the 
iinallest  current  coin  in  the  kingdom.  But  the  judges  held  that  the  conviction  on  the  counta  for 
■tesling  the  paper  and  stamps  was  good,  the  paper  and  stampc,  particularly  the  latter,  being 
vtluable  to  the  owners,  which  related  to  a  promissory  note. 
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rect  statement  of  the  value  in  the  mdictment.    And  there  is  the  old 
maxim,  "  de  minimis  non  curat  lex." 

Parke,  B. — ^It  must  be  assigned  of  some  value.  You  say  of  the  value 
of  some  known  coin.  But  I  do  not  know  any  authority  for  that  I  do 
not  know  that  it  could  not  be  stated  as  of  the  value  of  a  hundredth  part 
of  a  farthing.  Show  me  some  case  where  the  indictment  has  failed  on 
the  ground  of  the  article  being  valueless. 

Prendergast. — Phipoe*s  case  may  be  referred  to  as  bearing  on  the  ques- 
tion, (a)  But  though  there  is  not  any  case  on  the  subject,  yet  it  seems 
'  to  me  that  it  had  been  taken  for  granted  in  a  great  many.  In  JR.  v. 
Clarkey  the  charge  was  for  stealing  papers  with  stamps  on  them.  The 
indictment  here  does  not  c^scribe  the  papers  as  printed  papers,  nor  certi- 
ficates, but  only  as  nine  pieces  of  paper.  They  are  not  writing  paper ; 
they  can  only  be  used  as  waste  paper.  There  is  only  one  produced ;  but 
as^iuniu^  tluit  the  whole  nine  had  been  traced  to  the  prisoner's  possession, 
they  would  not  fetch  any  thing  like  a  farthing.  The  distinction  which  for- 
merly existetl  between  grand  and  petty  larceny  was,  that  petty  larceny 
meunt  stealing?  goods  of  some  value  known  to  the  law,  but  not  of  the 
v»iue  of  a  shilling.  And,  in  civil  cases,  a  farthing  damages  is  the  lowest 
amount  that  is  ever  given,  because  it  is  the  lowest  coin  which  is  known 
to  the  law. 

(7<i/*^*^/i. — The  papers  are  not  filled  up.  Therefore  they  are  valuable 
as  forms  that  may  be  used.  And  we  can  show  that  the  engraving,  &c., 
WiMild  muko  one  of  them  of  the  value  of  more  than  a  farthing. 

Pahkk,  B. — It  is  better  to  have  the  evidence  of  the  fact 

A  witness  was  called  who  said,  "  I  charge  3*.  3jrf.  for  ninety-six  of 
the  papers,  which  renders  the  value  of  one  about  a  farthing  and  a  half." 
Ou  his  cross-examination  he  said — ^^  One  of  the  pieces  of  paper,  without 
any  thiuj?  on  it,  would  not  be  worth  any  thing ;"  it  is  only  the  fourth  part 
of  H  J*h(*et, 

l^\HKl:,  B. — It  has  cost  more  than  a  farthing.  Therefore  the  point 
doo>i  not  arise.  But  I  must  be  understood  for  one  as  not  considering 
\\\\\i  it  was  necessary  to  show  that  the  article  must  be  of  the  value  of  some 
known  coin.  It  must  be* of  some  value,  no  doubt  There  is  clearly 
eviiliMU'o  to  go  to  the  jury  that  it  is  of  the  value  of  more  than  a  farthing 
\M  the  tnvnors.  It  has  cost  them  that  I  have  attended  to  the  argument 
i^s  to  tlio  description  in  the  indictment,  and  it  seems  to  me  that  that  de- 
hoiijMiou  is  correct  If  I  should  on  consideration  entertain  any  doubt, 
luwt  il  .should  become  material  for  the  prisoner,  I  will  consider  it  further ; 
hul  HH  at  present  advised,  I  think  the  description  correct  I  have  not 
hoeu  uhle  to  find  any  cas#  in  support  of  the  argument  for  the  defence, 
\\\\\'  have  the  prisoner's  counsel  been  able  to  produce  any. 

Tlie  prisoner  was  acquitted  on  the  merits. 

( \  Philllf>s^  Clarksony  and  Bodkin^  for  the  prosecution. 

,  iJit/phu\\  Prenders^dsty  and  Horry ,  for  the  prisoner. 
Hii0  0\ti  («M  of  Hfs^.  T.  Bin^ky  and  Leuv,  to!.  5  of  these  Reports,  p.  602,  (24  E.  C.  L.  R. 
iH  )  'tMi<i  proneoutor  in  that  ca^  had  been  at  market,  and  left  all  his  money  with  the  landlord 
iit  ihti  iuu  where  he  had  been,  and  on  hia  way  home  was  attacked  by  the  prisoners,  who  knocked 
huu  down  and  t4H>k  from  him  the  only  thing  that  he  had  in  his  pocket,  viz.  a  small  slip  of  paper 
}is  lui'U  pouuiiied  a  memorandum  of  a  sum  of  money  which  a  person  owed  him.  Gurney,  B., 
lu  itmiumug  up  Iho  case,  said,  **  If  any  thinir  was  taken  away  from  the  prosecutor  by  violence, 
k  <)tu  i  cr  inutile '^'Jicant  its  va/ite,  that  is  sufficient  to  constitute  a  robbery.  In  cases  of  robbery  the 
}n\\\\\\  {•  iuuiuuwU),  and  the  prosecutor,  by  carrying  this  memorandum  in  his  pocket  showed  that 
hd  ('(MuiitiUitvl  Uui  it  was  of  some  vulue  to  himself."     The  prisoners  were  found  guilty. 

<u)  U  t«u4v4^  tl?i)  I  and  %  K*st»  P.  C.  699.    That  case,  which  related  to  a  promissory  note. 
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was  decided  on  the  groand  that  the  proitecutor  had  not  any  property  in  the  thing  taken.  The 
judges  there  said,  that  it  was  essential  to  larceny  that  the  property  stolen  should  be  of  some  value, 
and  that  the  note  in  question  was  so  far  from  being  of  any  value  to  the  prosecutor,  that  he  had 
not  even  the  property  of  the  paper  on  which  it  was  wriuwi 


APRIL  SESSION,  1840. 
BEFORE  MR.  BARON  ALDER80N. 

REGINA  V.  GEORGE  HARVEY.— p.  353. 

If  the  owner  of  goods  employ  a  person,  not  in  his  service,  to  take  them  to  a  particular  place, 
show  them  to  a  customer,  and  bring  them  hack,  without  authorizing  him  to  sell  them  to,  or 
leave  them  with  the  customer,  and  he,  instead  of  taking  the  goods  to  the  specified  place,  sell 
them  for  his  own  advaotage,  he  will  be  guilty  of  larceny,  inasmuch  as  the  felonious  intent 
;  upon  him  at  a  time  when  he  had  the  custody  only,  and  not  the  possession  of  the  goods. 


The  prisoner  was  indicted  for  stealing,  on  the  6th  of  April,  one  geld- 
ing, of  the  price  of  J£6,  one  set  of  harness,  of  the  value  of  10^.,  one 
cart,  of  the  value  of  £4,  and  three  pigs,  of  the  value  of  3/.  19*.,  the 
property  of  John  Regan. 

The  prosecutor  said — ^^  I  live  at  Eastham,  in  Essex,  and  deal  in  pigs, 
which  I  take  about  in  a  cart.  On  Monday,  the  6th  of  April,  I  met  the 
prisoner  at  the  Duke's  Head  public-house,  Walthamstow,  about  half- 
past  twelve  o'clock ;  he  was  generally  about  that  house ;  I  had  three 
pigs  in  my  cart,  which  had  a  pony  to  it  with  harness  on ;  I  had  to  show 
some  pigs  to  a  lady,  but  I  was  taken  very  ill,  and  the  prisoner  said  he 
would  mind  the  cart  if  I  gave  him  a  pint  of  beer ;  I  asked  him  to  take 
the  horse  and  cart,  and  show  the  pigs  to  the  lady ;  he  was  to  have  re- 
turned in  a  quarter  of  an  hour,  but  I  saw  no  more  of  him  till  he  was  in 
custody  at  Bamet ;  I  never  told  him  to  sell  the  pigs,  but  to  show  them 
to  the  lady."  On  his  cross-examination  he  admitted  that  he  told  the 
prisoner  what  was  to  be  the  pfice  of  each  of  the  pigs,  if  the  lady  should 
take  a  fancy  to  them,  but  he  added — ^^  He  was  only  to  show  the  pigs  to 
the  lady ;  I  told  him  the  price,  as  he  asked  me  what  they  were  if  she 
should  ask  him  ;  he  was  not  to  sell  them,  only  to  sec  if  they  were  the 
right  size  for  the  lady ;  she  would  not  have  bought  of  him ;  he  was  not 
trusted  to  sell  them  for  me  and  receive  the  money ;  I  would  not  have 
tnisted  him  with  the  money ;  he  was  to  bring  the  pigs  back  to  me  in  a 
quarter  of  an  hour,  whether  she  liked  them  or.not." 

It  appeared  that  the  prisoner  sold  the  three  pigs  to  three  different 
persons,  and  afterwards  drove  the  horse  and  cart  to  Barnet,  where  he 
was  taken  into  custody ;  and  he  then  told  the  policeman  that  he  was 
going  to  return  them  to  the  prosecutor,  as  soon  as  he  had  dined. 

On  the  part  of  the  prisoner,  it  was  contended,  that  with  respect  to  the 
horse  and  cart,  there  was  not  any  evidence  that  the  prisoner  intended  to 
convert  them  to  his  own  use ;  and  with  respect  to  the  pigs,  he  could  not  be 
convicted  of  stealing  them,  unless  the  jury  were  satisfied  either  that  he 
was  not  in  the  situation  of  a  bailee,  or  that  he  intended  from  the  be- 
ginning to  steal  them,  and  offered  to  take  care  of  the  cart  merely  for  ihat 
purpose,  for  which  latter  supposition  it  was  argued  the  re  was  not  any 
foundation  on  the  evidence. 
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Alderson,  B.,  in  summing  up,  said — ^There  are  two  questions  for  your 
consideration  in  this  case.  The  first  is,  whether  the  prisoner  had  a 
felonious  intent  from  the  commencement  of  the  transaction ;  and  the 
second,  whether  he  received  the  pigs  as  bailee  to  deal  with  them,  or  only 
as  a  servant  having  the  custody  of  them,  and  whose  duty  it  was  to  bring 
them  back.  If  the  prosecutor  meant  that  the  prisoner  should  leave  the 
pigs  with  the  lady,  and  either  bring  back  the  money  or  make  a  bargain 
for  the  sale  of  them,  then  he  will  be  in  the  situation  of  a  bailee.  The 
question  is,  whether  they  were  delivered  to  the  prisoner  simply  that  he 
should  show  them  to  the  lady,  and  bring  them  back  bodily ;  if  they 
were,  then,  if  the  felonious  intent  came  upon  him  at  that  time,  it  would 
come  upon  him  at  the  time  when  he  had  only  the  custody  and  not  the 
possession,  and  in  that  case  he  would  be  guilty  of  stealing  them.  With 
respect  to  the  horse  and  cart,  it  is  clear  that  the  custody  of  them  only 
was  delivered  to  the  prisoner ;  and  then  the  question  arises,  whether  he 
intended  to  steal  them  or  meant  to  bring  them  back  to  the  prosecutor. 
Verdict — Guilty  of  stealing  the  pigs,  and  not  the  horse,  cart,  and 
harness.     Sentence,  six  months'  imprisonment. 

Pat/ne,  for  the  prisoner. 


BEFORE  MR.  RECORDER  LAW. 


REGINA  V.  CHAPPLE  and  Others.— p.  355. 

To  substantiate  the  charge  of  harbouring  a  felon,  it  must  be  shown  that  the  party  charged  dad 
some  act  to  assiat  the  felon  personaiiy. 

The  indictment  charged  Thomas  Chappie  and  Charles  King  with 
breaking  and  entering  the  dwelling  of  John  Porter  on  the  7th  of  Sep- 
tember, at  St.  Giles's  in  the  Fields,  and  stealing  therein  fourteen  silver 
spoons  and  various  articles,  the  property  of  the  said  John  Porter,  and 
also  charged  Charles  Chappie,  Eliza  Plant,  Ann  King,  Henry  Cox,  and 
Sophia  Cox,  with  feloniously  receiving,  harbouring,  comforting,  assisting, 
and  maintaining  the  said  Thomas  Chappie  and  Charles  King,  well  know- 
ing that  they  had  committed  the  felony. 

,  It  appeared  that  the  various  prisoners  who  were  charged  with  the 
offence  of  harbouring  the  felons  had  been  found  in  possession  of  various 
sums  of  money  derived  from  the  disposal  of  the  property  stolen,  but  it 
did  not  appear,  although  they  were  in  frequent  communication  with  the 
persons  charged  with  the  felony,  that  they  had  received  any  of  the 
stolen  property  itself,  or  had  done  any  act  to  assist  the  felons  personally. 

At  the  close  of  the  case  for  the  prosecution. 

Law,  Recorder,  intimated  an  opinion  that  the  offence  charged,  so  far 
as  Charles  Chappie  and  the  others  not  indicted  for  the  stealing  were 
concerned,  was  not  made  out  by  the  evidence,  as  there  was  no  act 
shown  to  have  been  done  by  them  to  assist  the  felons  personally.  He 
referred  to  a  case  in  which  it  had  been  held,  that  writing  letters  to  intimi- 
date the  witnesses  and  prevent  them  from  coming  forward  to  give  evi- 
dence, was  not  a  harbouring  and  assisting  of  the  felon.  He  then  went 
into  the  adjoining  court  for  the  purpose  of  consulting  on  the  subject  with 
Mr.  Justice  Littledale  and  Mr.  Baron  Alderson,  and  on  his  return 
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said,  "  I  have  mentioned  the  case  to  the  learned  judges  as  shortly  as  I 
could,  so  as  not  to  cause  an  interruption  of  the  public  business,  and  the 
answer  was  what  I  expected,  viz.,  that  in  their  opinion  the  proof  amounts 
to  evidence  of  an  imperfect  receiving,  and  not  to  the  offence  charged  in 
the  indictment.'* 

Verdict — ^Thomas  Chappie  and  Charles  King  guilty  of  breaking  and 
entering,  &c.,  and  the  other  prisoners  not  guilty. 
Ciarkson,  for  the  prosecution. 
C  Phillips  and  Lticas^  for  the  defence. 


BEFORE  MR,  JUSTICE  LITTLEDALE  AND  MR,  BARON  ALDERSON. 


REGINA  V.  CATHERINE  MICHAEL.— p.  356. 

A  prisoner  wu  indicted  for  the  murder  of  her  infant  child  by  poison.  It  appeared  that  she  pur- 
chased a  bottle  of  laudanum,  and  directed  the  person  who  had  the  care  of  the  child  to  give  it 
a  tea-spoonful  every  night.  That  person  did  not  do  so,  but  put  the  bottle  on  the  mantel-piece, 
where  another  little  child  found  it,  and  gave  part  of  the  contents  to  the  prisoner's  child,  who 
soon  after  died : — 

Heidy  that  the  administering  of  the  laudanum  by  the  child  was,  under  all  the  circumstances  of 
the  case,  as  much,  in  point  of  law,  an  administering  by  the  prisoner,  as  if  she  had  herself 
actually  administered  it  with  her  own  hand. 

The  prisoner  was  indicted  for  the  wilful  murder  of  George  Michael. 
She  was  also  charged  on  the  coroner's  inquisition  with  the  same 
offence. 

The  indictment  stated,  that  the  prisoner,  contriving  and  intending  to 
kill  and  murder  George  Michael  on  the  31st  day  of  March,  in  the  third 
year  of  the  reign  of  her  present  majesty,  upon  the  said  George  Michael 
feloniously,  &c.,  did  make  an  assault,  and  that  the  prisoner,  a  large 
quantity,  to  wit,  half  an  ounce  weight,  of  a  certain  deadly  poison,  called 
laudanum,  feloniously,  &c.,  did  give  and  administer  unto  the  said  George 
Michael,  with  intent  that  he  should  take  and  swallow  the  same  down 
into  his  body,  (she  then  and  there  well  knowing  the  said  laudanum  to 
be  a  deadly  poison,)  and  the  said  George  Michael  the  said  laudanum  so 
given  and  administered  unto  him  by  the  said  Catherine  Michael  as 
aforesaid,  did  take  and  swallow  down  into  his  body ;  by  reason  and  by 
means  of  which  said  taking  and  swallowing  down  the  said  laudanum 
into  his  body,  as  aforesaid,  the  said  George  Michael  became  and  was 
mortally  sick  and  distempered  in  his  body,  of  which  said  mortal  sickness 
and  distemper  the  said  George  Michael  from,  &c.,  till,  &c.,  did  languish, 
&c.,  and  died ;  and  concluding  in  the  usual  form,  as  in  cases  of  murder. 

It  appeared  that  the  deceased  was  a  child  between  nine  and  ten 
months  old,  and  that  the  prisoner  was  its  mother,  and  was  a  single  wo- 
man, living  in  service  as  wet  nurse  at  Mrs.  Kelley's,  in  Hunter  Street, 
Brunswick  Square.  The  child  was  taken  care  of  by  a  woman  named 
Stevens,  living  at  Paddington,  who  received  five  shillings  a  week  from 
the  prisoner  for  its  support.  A  few  days  before  its  death  the  prisoner 
told  Mrs.  Stevens  that  she  had  an  old  frock  for  the  child,  and  a  bottle 
of  medicine,  which  she  gave  her,  telling  her  it  would  do  the  baby's 
bowels  good.  Mrs.  Stevens  said  the  baby  was  very  well,  and  did  not 
want  medicine ;  but  the  prisoner  said  it  had  done  her  mistress's  baby 
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good,  and  it  would  do  her  baby  good,  and  desired  Mrs.  Stevens  to  give 
it  one  teaspoonful  every  night.  Mrs.  Stevens  did  not  open  the  bottle 
or  give  the  child  any  of  its  contents,  but  put  the  bottle  on  the  niantel- 
piece,  where  it  remained  till  Tuesday,  the  31st  of  March,  on  which 
day,  about  half-past  four  in  the  afternoon,  Mrs.  Stevens  went  out,  leav- 
ing the  prisoner's  child  playing  on  the  floor  with  her  children,  one  of 
whom,  about  five  years  of  age,  during  the  absence  for  about  ten  minutes 
of  his  elder  sister,  gave  the  prisoner's  child  about  half  the  contents  of  the 
bottle,  which  made  it  extremely  ill,  and  in  the  course  of  a  few  hours  it 
died.  The  bottle  was  found  to  contain  laudanum.  The  prisoner  said 
that  a  young  man,  an  assistant  of  Dr.  Reid's,  had  given  the  bottle  by 
mistake.  This  was  proved  to  be  untrue ;  and  Dr.  Reid  stated,  that  in 
the  course  of  a  conversation  he  had  with  the  prisoner,  she  used  these 
remarkable  words,  speaking  of  the  death  of  the  child,  and  the  proba- 
bility of  an  inquest  being  held  upon  the  body : — ^'  If  I  am  hanged  for  it, 
I  could  not  support  the  child  on  my  wages."  It  was  also  proved  that 
the  prisoner  purchased  the  laudanum  at  a  chymist's  in  Tavistock  Place, 
Russell  Square,  saying  that  it  was  for  her  mistress,  Mrs.  Kelly,  who 
was  in  the  habit  of  taking  it,  being  a  bad  sleeper.  One  of  the  medical 
men  examined  at  the  trial,  said  that  a  teaspoonful  administered  to  a 
child  of  the  age  of  the  deceased  would  be  sure  to  destroy  life. 

Alderson  13.,  in  his  summing  up,  told  the  jury,  that  if  the  prisoner 
delivered  the  laudanum  to  Sarah  Stevens  with  the  intention  that  she 
should  administer  it  to  the  child,  and  thereby  produce  its  death,  and  the 
quantity  so  directed  to  be  administered  was  suiRcient  to  cause  death, 
and  while  the  prisoner's  original  intention  continued,  the  laudanum  was 
administered  by  an  unconscious  agent,  the  death  of  the  child,  under  such 
circumstances,  would  sustain  the  chcfrge  of  murder  against  the  prisoner. 
His  lordship  added,  that  if  the  teaspoonful  of  laudanum  was  sufficient 
to  produce  death,  the  administration  by  the  little  boy  of  a  much  larger 
quantity  would  make  no  difference. 

The  jury  found  the  prisoner  guilty.  The  judgment  was  respited,  that 
the  opinion  of  the  judges  might  be  taken,  whether  the  facts  above  stated 
constituted  an  administering  of  the  poison  by  the  prisoner  to  the  deceased 
child. 

Upland,  for  the  prosecution. 

Ballantine,  for  the  prisoner. 


At  a  subsequent  session,  Mr.  Baron  Alderson,  in  passing  sentence 
upon  the  prisoner,  said,  that  the  judges  were  of  opinion  that  the  admi- 
nistering of  the  poison  by  the  child  of  Mrs.  Stevens,  was,  under  the 
circumstances  of  the  case,  as  much,  in  point  of  law,  an  administering  by 
the  prisoner  as  if  the  prisoner  had  actually  administered  it  with  her  own 
hand.     They  therefore  held  that  she  was  rightly  convicted. 
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MAY  SESSION,  1840. 
BEFORE  MR.  JUSTICE  PATTESON  AND  MR.  JUSTICE  OOLTMAN. 

REGINA  V.  THOMAS  CANNIFF.— p.  359. 

AU  struggles  in  anger,  whether  by  fighting  or  wrestling,  or  any  other  mode,  are  unlawful,  and 
death  occasioned  by  them  is  manslaughter  at  leasL 

The  prisoner  was  indicted  for  the  manslaughter  of  Richard  Fleming. 
He  was  also  charged  on  the  coroner^s  inquisition  with  the  same  offence. 

From  the  evidence  for  the  prosecution,  it  appeared  that  the  prisoner 
was  a  blind  man,  who  got  his  living  by  playing  the  violin.  That  on 
Saturday,  the  1 1th  of  April,  the  deceased  was  at  a  public-house  called 
the  Hoop  and  Grapes,  in  Whitechapel,  when  the  prisoner  came  in,  and 
both  parties  having  been  drinking,  the  deceased  challenged  the  prisoner 
to  toss  for  a  pint  of  beer.  When  they  had  done  so,  a  dispute  arose  be- 
tween them.  The  prisoner  said  he  had  won,  and  the  deceased  refused 
to  pay;  the  prfsoner  went  to  lay  hold  of  him,  and  the  deceased  pushed 
him  away;  the  prisoner  then  unloosed  a  dog  which  was  fastened  to  him 
by  a  string  and  tied  it  to  the  leg  of  the  table,  and  went  again*  to  lay  hold 
of  the  deceased,  but  was  again  pashed  away ;  they  then  got  hold  of  each 
other,  and  there  was  a  struggle,  and  they  pushed  about  from  one  side 
to  another ;  there  were  no  blows  struck,  but  there  were  three  falls,  and 
the  deceased  fell  undermost  each  time,  and  the  third  time  the  prisoner's 
knees  came  upon  the  lower  part  of  the  stomach  of  the  deceased  and 
ruptured  the  intestines,  which  rapture,  according  to  the  testimony  of  the 
surgeons,  was  the  cause  of  death. 

For  the  prisoner,  it  was  contended,  that  he,  being  blind,  laboured 
under  a  disadvantage  when  contending  with  a  man  who  could  see,  and 
might  in  the  scuffle  have  been  actually  pulled  down  by  the  deceased, 
instead  of  having  thrown  him  down  and  forced  his  knees  against  him ; 
and  it  was  argued  that  the  jury  must  be  satisfied  that  the  death  of  the 
deceased  was  occasioned  by  a  wilful  act  on  the  part  of  the  prisoner, 
before  they  could  convict  him  of  the  offence  of  manslaughter. 

Patteson,  J.,  in  summing  up,  said — All  struggles  in  anger,  whether 
by  fighting  or  wrestling,  or  any  other  mode — all  kinds  of  contests  in 
anger,  are  unlawful.  And  if  you  think  the  deceased's  death  was  occa- 
sioned by  an  act  of  the  prisoner  in  a  struggle  of  that  kind,  I  cannot  tell 
you  tliat  it  does  not  amount  to  manslaughter.  If  the  prisoner  was  strug- 
gling, but  did  not  attempt  to  throw  him,  I  should  tell  you,  it  is  not  a  case 
of  manslaughter ;  but  it  is  for  you  to  say  whether  that  is  the  fact  or  not. 
If  the  prisoner  laid  hold  of  the  deceased  in  anger,  and  struggled  with 
him  and  ihrew  him,  then  it  is  a  case  of  manslaughter.  If  you  can  col- 
lect from  the  whole  of  the  circumstances  that  the  prisoner  was  pulled 
down  against  his  will,  and  in  consequence  fell  upon  the  deceased,  then 
he  will  not  be  guilty.  But  there  does  not  seem  any  thing  in  the  evi- 
dence to  show  that  the  prisoner  evinced  any  disposition  to  give  up  the 
contest.  On  the  contrary,  it  appears  that  the  contest  was  continued  till 
the  fail  which  occasioned  the  death.  You  have  been  told  by  the  learned 
counsel  for  the  prisoner  that  you  must  be  satisfied  that  the  death  was 
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occasioned  by  a  wilful  act  on  the  part  of  the  prisoner.  In  one  sense  of 
the  word  "wilful/*  I  agree  with  liim.  I  take  it  for  granted  he  does  not 
mean  by  it  malicious,  or  intending  to  do  injury;  but  that  it  must  be  the 
act  of  the  will,  and  that  it  must  be  shown  that  the  prisoner  attempted  to 
throw  the  deceased.  They  had  no  right  to  struggle  in  this  way,  if  it 
had  been  an  amicable  contest  in  wrestling,  to  see  who  was  the  best  man, 
tliat  would  be  quite  a  different  matter. 

Verdict— Not  Guilty. 
PayrKe,  for  the  prisoner. 


JUNE  SESSION,  1840.    ' 
BEFORE  LORD  CHIEF  JUSTICE  TINDAL  AND  MR.  BARON  PARKE. 

REGINA  f.  COURVOISIER,— p.  362. 

The  counsel  for  the  prosecution,  in  opening  a  case  of  murder,  has  a  right  to  put  hypothetically 
the  case  of  an  attack  upon  the  character  of  any  particular  witness  for  the  crown,  and  to  state, 
that  if  such  attack  should  be  made  he  shall  be  prepared  to  rebut  it.  He  has  also  a  right  to 
read  to  the  jury  the  general  observations  of  a  learned  jud^e,  made  in  a  case  tried  some  years 
before,  on  the  nature  and  effect  of  circumstantial  evidence — if  he  adopts  them  as  his  own 
opinions  aoA  makes  them  part  of  his  own  address  to  the  jury. 

If  additional  evidence  be  discovered  during  the  progress  of  a  case,  the  counsel  for  the  pro«ecu- 
tioD  is  not  at  liberty  to  open  the  nature  of  such  evidence  in  an  additional  address  to  the  jury. 

The  prisoner  was  indicted  for  the  wilful  murder  of  Wm.  Russell,  Esq., 
commonly  called  Lord  William  Russell,  on  the  6th  of  May  last. 

•Adolphus,  in  staling  to  the  jury  the  case  for  the  prosecution,  after 
detailing  the  substance  of  the  evidence,  observed,  that  he  understood 
some  attack  on  the  part  of  the  defence  was  to  be  made  upon  the  character 
of  the  female  servant,  who  was  the  principal  witness,  but  that  if  any 
such  attack  were  attempted,  he  should  be  able  to  show  that  it  was 
totally  without  foundation. 

C.  Phillips^  for  the  prisoner,  objected  to  Mr.  ^dolphtis  assuming  that 
any  such  attack  was  to  be  made,  when  he  (Mr.  Phillips)  had  not  given 
any  intimation  of  the  kind,  and,  on  the  contrary,  had  no  intention  of 
doing  any  such  thing. 

TiNDAL,  C.  J. — Mr.  Jidolphxis  has  a  riglit  to  put  the  case  hypotheti- 
cally, and  say,  If  the  character  of  my  witness  should  be  attacked,  I 
shall  be  able  to  show  that  there  is  Ld  foundation  for  any  imputation 
upon  her. 

Adolphus^  also,  in  t:^  course  of  his  comment  upon  the  case,  alluded 
to  the  subject  of  circ  imstantial  evidence,  and  after  reading  from  a 
printed  book  contain'*  ig  an  account  of  the  trial  of  a  person  named 
Patch,  for  the  murder  of  a  Mr.  Blight,  an  extract  from  the  address  of 
the  prisoner  to  the  jury,  was  proceeding  to  read  the  observations  oi 
Lord  Chief  Baron  Macdonald,  who  tried  the  case,  upon  the  nature  and 
effect  of  circumstantial  evidence,  when  he  was  interrupted  by 

C  Phillips  J  for  the  prisoner,  who  submitted  that  it  was  nit  correct 
for  his  learned  friend  to  be  reading  to  the  jury  the  observations  of  a 
judge  in  a  particular  case  tried  many  years  before. 

TiNDAL,  C.  J. — He  has  a  right  to  use  them  as  his  own  opinions 
There  is  no  objection  to  his  adopting  them  as  part  of  his  own  speech. 
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Adolphus  continued  to  read  the  general  observations  of  the  learned 
chief  baron,  but  did  not  refer  to  any  of  the  particular  facts  of  the  case. 

The  trial  commenced  on  Thursday,  the  18th,  and  after  the  Court  ad- 
journed on  that  evening,  some  additional  and  very  important  evidence 
was  discovered  ;  and  at  the  sitting  of  the  court  on  the  morning  of  Fri- 
day, the  19th,  Adolphns  proposed  to  open  the  nature  of  the  evidence 
which  had  been  discovered,  in  a  short  address  to  the  jury ;  but  the 
coiut  were  of  opinion  that  he  was  not  at  liberty  to  do  so,  and  the  evi- 
dence was  given  without  any  statement  of  its  nature  being  previously 
made  to  the  jury.  The  trial  conchided  in  the  evening  of  Saturday,  the 
20lh.     The  prisoner  was  found  guilty  of  the  murder. 

Adolphus^  Bodkin^  and  Montagu  Chambers^  for  the  prosecution. 

C  Phillips^  and  Clarkson,  for  the  prisoner. 


REGINA  V.  RICHARD  GOULD.— p.  364. 

Where  any  thing  i«  found  in  consequence  of  a  statement  made  by  a  prisoner  under  circum- 
stances which  preclude  its  being  given  generally  in  evidence,  such  part  of  it  as  relates  to  the 
thing  foand  in  consequence  ia  receivable,  and  ought  to  be  proved.  If  a  party  charged  with 
the  crime  of  murder,  committed  in  the  perpetration  of  a  burglary,  be  generally  acquitted  on 
that  indictment,  he  cannot  aAerwards  be  convicted  of  the  burglary  with  violence,  as  the 
general  acquittal  on  the  charge  of  murder  would  be  an  answer  to  that  part  of  the  indictment 
eootaiDing  the  allegation  of  violence.  g 

The  prisoner  was  indicted  for  a  burglary  in  the  dwelling-house  of 
John  Templeraan. 

It  appeared  that  the  prisoner  had  made  a  statement  to  a  policeman 
luider  some  peculiar  circumstances,  which  induced  Bodkin^  for  the  pro- 
secution, with  the  approbation  of  the  court,  to  decline  offering  it  in  evi- 
dence ,  but  in  consequence  of  the  statement  containing  some  allusion 
to  a  lantern,  which  was  afterwards  found  in  a  particular  place,  the 
policeman  was  asked  whether,  in  consequence  of  something  which  the 
prisoner  had  said,  he  made  search  for  the  lantern. 

TiNDAL,  C.  J.,  and  Parke,  B.,  were  both  of  opinion  that  the  words 
used  by  the  prisoner,  with  reference  to  the  thing  foimd,  ought  to  be 
given  m  evidence,  and  the  policeman  accordingly  stated  that  the  pri- 
soner told  him  that  he  had  thrown  a  lantern  into  a  pond  in  Pocock's 
Fields.     The  other  parts  of  the  statement  were  not  given  in  evidence. 

The  prisoner  had  been  tried  and  acquitted  on  a  charge  of  having 
murdered  Mr.  Templeman,  at  the  time  when  the  alleged  burglary  was 
committed,  and  in  furtherance  and  prosecution  of  its  commission. 

Parke,  B.,  in  summing  up  the  case,  told  the  jury  that  the  charge  m 
the  indictment  did  not  affect  the  life  of  the  prisoner,  as  there  was  not 
an  allegation  that  the  burglary  was  accompanied  by  violence,  and  that 
if  he  had  been  indicted  for  burglary  with  violence,  as  he  might  have 
l>een  convicted  of  manslaughter,  or  even  of  assault  on  the  indictmen* 
for  murder,  on  which  he  had  been  acquitted  altogether,  in  his  opinion, 
that  acquittal  would  have  been  an  answer  to  the  allegation  of  violence, 
if  it  had  been  inserted  in  the  present  indictment. 

The  prisoner  was  found  guilty,  and  sentenced  to  transportation 
for  life. 

Bodkin  and  Ballantine,  for  the  prosecution. 

VOL.  xxxviii.  28  T 
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BEFORE  MR.  COMMON  SERGEANT  MIREHOUSE. 
REGINA  V.  GRUNCELL  and  HOPKINSON.— p.  365. 

An  ostler  assisted  in  removing  from  a  wagon,  which  stopped  at  the  inn  where  he  was  employed, 

a  quantity  of  hay  which  had  been  taken  by  the  wagoner  fram  his  master's  stables  and  pat  into 

the  wagon,  such  hay  not  being  allowed  for  the  horses  on  the  journey. 
Held,  that  the  ostler  was  properly  indicted  for  receivingt  because,  as  the  hay  was  not  allowed  bj 

the  master  for  the  horses,  the  moment  it  was  removed  by  the  wagoner  from  the  stable  to  the 

wagon  animo  furandi,  the  larceny  was  complete. 

The  prisoner  Gruncell  was  indicted  for  stealing  a  quantity  of  hay,  the 
property  of  his  master,  and  the  prisoner  Hopkinson  with  receiving  it, 
well  knowing  it  to  have  been  stolen. 

It  appeared  that  the  prisoner  Gruncell,  who  was  a  carter,  and  was 
allowed  by  his  master  a  small  quantity  of  hay  for  the  use  of  the  horses 
3n  their  journey  to  and  from  London,  on  the  day  mentioned  in  the 
indictment,  took  from  his  master's  stables  two  trusses  of  hay  above  the 
quantity  wliich  was  allowed  for  the  horses ;  and  that  the  prisoner  Hop- 
kinson, who  was  the  ostler  at  a  public-house  where  the  wagon  stopped 
on  the  journey,  came  to  the  tail  of  the  wagon,  and  received  the  two 
trusses  of  hay  from  the  other  prisoner,  and  carried  them  from  the  wagon 
to  the  stable. 

Adolphus  submitted  that  the  indictment  was  wrongly  framed  as  to 
the  prisoner  Hopkinson,  in  charging  him  with  behig  a  receiver ;  because, 
if  he  had  committed  any  offence  at  all,  it  was  that  of  stealing,  as  the  hay, 
being  in  the  master's  wagon,  was  in  the  master's  possession  in  point  of 
law,  and  the  act  of  the  prisoner,  in  removing  it  from  the  wagon,  consti- 
tuted a  larceny,  and  not  a  receiving. 

MiREHousE,  C.  S.,  was  of  opinion  that  the  indictment  was  properly 
framed,  but  said  he  would  consult  Mr.  Baron  Parke,  who  was  in  the 
adjoining  court.  He  accordingly  did  so,  and,  on  his  return,  said — ^**The 
learned  judge  has  gone  very  carefully,  with  me  and  Mr.  Clark^  through 
the  cases  on  this  subject,  and  he  is  clearly  of  opinion  with  me,  that  the 
indictment  is  properly  framed ;  and  he  is  so  on  this  ground,  that,  as  the 
hay  was  not  hay  appropriated  by  the  master  for  the  horses,  the  moment 
it  got  into  the  cart  animo  furandi^  the  larceny  was  complete.  If  it  had 
been  hay  allowed  for  the  horses  which  had  been  stolen,  it  would  have 
been  otherwise. 

Verdict — Guilty, 

^dolphus  and  Payne,  for  the  prisoners. 
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WELCH  SUMMER  CIRCUIT,  1839. 


CHESTER  ASSIZES. 

{Crown  Side.) 

BEFORE  MR.  BARON  GCRNEY. 


REGINA  ».  BRIMILOW.— p.  366. 

If  on  a  trial  of  an  indictment  for  a  rape,  it  appear  that  the  prisoner  was  under  fourteen  years  of 
age  at  the  time  he  committed  the  offence,  he  must  be  acquitted  of  the  rape,  but  the  jury  may 
convict  him  of  an  assault  under  the  stat.  1  Vict.  c.  85,  s.  11. 

Rape. — The  prisoner  was  indicted  for  a  rape. 

It  appeared  that  the  prosecutrix  was  eleven  years  old.  The  facts 
were  clearly  proved,  and  the  charge  was  fully  made  out  by  the  evidence; 
but  it  was  also  proved,  that  the  prisoner,  at  the  time  of  the  'commission 
of  the  offence,  was  under  fourteen  years  of  age. 

GuRNEY,  B.,  told  the  jury,  that,  as  the  prisoner  was  under  fourteen 
years  of  age,  he  could  not  be  convicted  of  committing  a  rape;  (a)  but  his 
lordship  left  it  to  the  jury  to  say,  whether  he  was  guilty  of  an  assault 
under  the  stat.  1  Vict.  c.  85,  s.  11,  referred  to,  ante,  vol.  8,  p.  243,  n., 
(34  E.  C.  L.  R.  372.) 

Verdict — Guilty  of  an  assault. 

Hill  and  Toumsend,  for  the  prosecution. 

Cottinghanij  for  the  prisoner. 

The  learned  baron  entertaining  a  doubt,  whether,  as  the  law  consi- 
dered the  prisoner,  on  account  of  his  non-age,  incapable  of  committing  a 
rape,  he  could,  on  an  indictment  for  a  rape,  be  legally  convicted  of  an 
assault  imder  the  stat.  1  Vict.  c.  85,  s.  11,  and  having  conferred  with 
Patteson,  J.,  his  lordship  reserved  the  case  for  the  opinion  of  the  fifteen 
judges;  and  the  case  being  afterwards  considered  by  the  judges,  their 
lordships  held  the  conviction  right. 

(a)  See  the  cases  of  Reg,  ▼.  Groombridge,  ante,  vol.  7,  p.  582,  (32  E.  C.  L.  R.  641,)  and 
Reg.  V.  Phillips,  ante,  vol.  8,  p.  736,  (34  E.  C.  L.  R,  610.) 
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MIDLAND  SPRING  CIRCUIT,  1840. 


NOTTINGHAM  TOWN  ASSIZES. 

BEFORE  MR.  JUSTICE  B08ANQUET. 


REGINA  V.  BEST.— p.  368. 

A.  threatened  B.  that  he  would  inform  againgt  him  for  selling  spirits  without  a  license,  ODless  B. 

would  give  him  a  sum  of  money.    B.  had  not,  in  fact,  sold  any  spirits,  but  he  gave  A.  the 

money  to  prevent  an  Information. 
Held,  that  A.  was  indictable  under  the  stat  18  Eliz.  c  5,  s.  4,  although  B.  had  not  committed 

any  offence,  and  although  no  information  was  ever  preferred  nor  any  process  sued  out 

Misdemeanor. — ^The  first  count  of  the  indictment  charged,  that  the 
defendant,  disregarding  the  statute,  (18  Eliz.  c.  5,  s.  4,)  upon  colour  and 
pretence  that  one  William  Peverill  had  committed  a  certain  offence 
against  a  certain  penal  law,  in  this,  that  the  said  William  Peverill  had, 
before  that  time,  sold,  by  retail,  and  delivered  a  quantity,  less  than  two 
gallons,  of  certain  spirits  and  distilled  spirituous  liquors,  to  wit,  one 
quartern  of  gin  to  one  Elizabeth  Harper,  without  being  duly  licensed, 
against  the  form  of  the  statute,  &c.,  unlawfully  and  for  wicked  gain's 
sake,  and  without  the  order  and  consent  of  the  queen's  courts  at  West- 
minster, did  make  composition  with  the  said  William  Peverill,  and  take 
from  him  three  sovereigns,  three  half-sovereigns,  and  ten  shillings, 
twelve  pennies,  and  twenty-four  halfpennies,  as  a  reward  for  forbearing 
to  prosecute  for  the  said  supposed  offence  against  the  form  of  the  statute, 
and  against  the  peace. 

The  second  count  was  like  the  first,  except  that  it  stated  the  selling 
of  the  spirits  to  be  in  a  certain  house  in  the  occupation  of  William  Peve- 
rill, he  not  having  a  retaihng  license. 

The  third  count  stated  the  selling  to  be  by  retail  without  license. 

It  appeared  from  the  evidence  of  William  Peverill,  that  he  kept  a 
retail  beer  shop,  but  had  no  license  to  sell  spirits,  and  that  Elizabeth 
Harper,  about  twenty  minutes  after  ten  o'clock  in  the  evening  in 
question,  came  to  his  shop  and  asked  for  ale,  which  Peverill  refused  to 
let  her  have,  saying  that  it  was  past  hours.  She  then  asked  for  a 
Christmas-box  or  new  year's  gift,  to  which  Peverill  answered,  that  he 
had  a  drop  of  gin  in  the  house,  which  might  be  about  a  quartern,  which 
he  gave  to  her,  and  poured  it  into  her  mug.  She  then  threw  down  six- 
pence on  the  tap-board,  on  which  Peverill  said,  "  No,  I  give  it  to  you." 
She  said,  "  No,  I  had  rather  pay  for  it."  Peverill  said,  "No,  Bessy,  I 
have  given  it  to  you  as  a  new  year's  gift."  Whereupon  she  took  up 
the  sixpence  and  her  mug  and  went  towards  the  street-door.  On 
opening  the  street-door,  Peverill  saw  the  prisoner,  to  whom  Elizabeth 
Harper  presented  the  mug  with  the  gin  in  it,  upon  which  the  prisoner, 
addressing  Peverill,  said-,  "  I  have  got  you  now ;  I  have  been  waiting 
for  you  the  last  six  weeks,  and  now  I  will  do  you."     Peverill  said. 
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•'What  for?"  He  said,  "For  selling  gin  without  a  license."  Peverill 
said,  "  I  did  not,  I  gave  it  to  her  as  a  new  year's  gift."  He  said,  "  I 
know  you  did  sell  it,  I  gave  her  sixpence  to  pay  for  it." 

It  further  appeared,  the  prisoner  soon  after  came  to  PeverilPs  house, 
and  said,  "  Except  you  come  to  my  house  to-morrow  morning  by  ten 
o'clock,  and  bring  £4  or  £5  with  you  to  make  it  up,  I  will  lay  an  in- 
formation against  you." 

The  statement  of  Peverill,  as  to  giving  the  gin  as  a  new  year's  gift, 
Avas  confirmed  by  another  witness;  and  it  was  satisfactorily  proved,  that 
the  prisoner  obtained  from  Peverill  the  money  stated  in  the  indictment, 
as  a  reward  for  forbearing  to  prosecute  him  for  the  supposed  ofience  of 
selling  gin  without  a  license. 

No  information  was  actually  preferred,  nor  any  process  sued  out. 

Miller,  for  the  prisoner,  submitted,  that,  as  no  offence  had  been  act- 
ually committed  by  Peverill,  (supposing  his  account  to  be  true,)  and  as 
no  process  had  been  issued,  or  information  laid  against  him,  the  case 
Avas  not  within  the  stat.  18  Eliz.  c.  5,  s.  4.(«) 

PFildman,  for  the  prosecution,  referred  to  the  cases  of  Regina  v. 
Soiithertorij  6  East,  126,(6)  and  Regina  v.  Gotley,  R.  &  R.  C.  C.  84. (c) 

BosANQUET,  J.,  reserved  the  point  for  the  consideration  of  the  fifteen 
judges. 

Verdict — Guilty,  subject  to  the  opinion  of  the  judges  on  the  point 
reserved. 

Wildmariy  for  the  prosecution. 

Miller^  for  the  prisoner. 

In  the  ensuing  term,  the  case  was  considered  by  the  judges,  who  held 
the  conviction  right. 

{a)  By  which  it  is  enacted,  *'  that  if  any  person  or  persons  (except  the  clerks  of  the  court 
only  for  making  out  process,  othenvise  than  is  above  appointed)  shall  offend  in  suing  out  of 
process,  making  of  composition,  or  other  misdemeanor,  contrary  to  the  true  intent  and  mean- 
ing of  this  statute,  or  shall  by  colour  or  pretence  of  process,  or  without  process  upon  colour  or 
pretence  of  any  matter  of  offence  against  any  penal  law,  make  any  composition,  or  take  any 
money,  reward,  or  promise  of  reward,  for  himself,  or  to  the  use  of  any  other,  without  order  or 
consent  of  some  of  her  majesty's  courts  at  Westminster,  that  then  he  or  they  so  offending,  being 
thereof  lawfully  convicted,  shall  stand  on  the  pillory,"  be  disabled  to  sue  in  any  action  popular 
or  penal,  and  forfeit  £10;  and  justices  of  Oyer  and  Terminer,  justices  of  Assize  on  their  cir- 
ruits  and  the  Quarter  Sessions,  are  impowered  to  hear  and  determine  ofiences  against  this  act" 
By  the  stat  56  Geo.  3,  c.  138,  the  punishment  of  the  pillory  was  abolished  as  to  this  ofience, 
and  fine  and  imprisonment  substituted  for  it 

{J})  In  that  case,  it  was  held  that  a  threatening  to  put  in  motion  a  prosecution  for  penalties 
for  the  purpose  pf  obtaining  money  to  stay  the  prosecution,  is  not  an  indictable  ofience  at  com* 
num  law,  although  it  be  alleged  that  the  money  was  obtained ;  but  Lord  Ellenborough  intimates 
an  opinion  that  the  charge  might  have  been  supported  if  the  indictment  had  been  framed  on  the 
stat  Eliz.  c  5. 

(c)  The  prisoner  was  convicted  of  having  compounded  an  offence  against  the  Highway  Act. 
8ome  of  the  counts  stated,  that  the  party  from  whom  the  money  was  taken  had  committed  the 
ofience;  and  the  others  stated,  that  the  prisoner  compounded  and  took  the  money  by  and  upon 
colour  and  pretence  of  a  certain  matter  of  ofience  pretended  to  have  been  committed.  It  was 
proved,  that  the  person  from  whom  the  prisoner  took  the  money  had  incurred  a  penalty  of  jC5 
under  the  Highway  Act  and  that  the  prisoner  had  received  money  from  him  to  compound  it, 
but  that  no  process  had  been  sued  out,  and  no  information  laid  before  any  magistrate.  Le 
Blanc,  J.,  respited  the  judgment,  upon  a  doubt  whether  the  offence  was  within  the  stat  18  Eliz. 
c.  5,  inasmuch  as  no  action  or  proceeding  was  depending,  in  which  the  order  or  consent  of  any 
court  in  Westminster  Hall  for  a  composition  could  be  obtained  ;  hut  the  judges  held  the  convic- 
tion right;  and  that  the  statute  18  Eliz.,  c.  5,  applies  to  all  cases  of  taking  a  penalty  incurred,  or 
pretended  to  be  incurred,  without  leave  of  a  court  at  Westminster,  or  judgment  or  conviction. 

t2 
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PROMOTIONS.— p.  371. 

In  Easter  Term,  1840,  Mr.  Serjt.  Adams,  Mr.  Serjt.  Andrews,  Mr. 
Serjt.  Storks,  Mr.  Serjt.  Ludlow,  Mr.  Serjt.  Bompas,  Mr.  Serjt.  iJovl- 
hum,  and  Mr.  Serjt.  Talfourd,  received  patents  of  precedency,  con- 
ferring on  them  the  same  rank  that  they  held  under  the  warrant  of 
King  William  the  Fourth. 

In  the  Vacation  after  Trinity  Term,  1840,  William  Glover,  Esq.,  and 
Stephen  Oazehe,  Esq.,  were  called  to  the  degree  of  Serjeant8-at-Law.(a) 

(er)  It  would  seem  that  in  the  Table  of  Precedence  in  Blackstone^s  CommentarieB,  there 
is  an  error  as  to  the  rank  of  serjeants-at-law.  They  are  there  placed  below  knights' 
younger  sons,  and  below  colonels.  Mr.  Serjt.  Manning,  in  his  notes  to  "  The  case  of  the 
Serjeants/'  (p.  268),  gives  a  copy  of  a  petition  from  the  Serjeants  to  James  the  First, 
stating  that  there  was  a  question  between  them  and  certain  knights  as  to  precedence,  and 
praying  his  majesty's  directions,  but  the  MS.  from  which  he  cites,  concludes  with  the 
words  "Quaere  the  yssue;"  and  the  learned  serjeant  in  his  notes  does  not  cite  any 
authority,  showing  exactly  what  ranks  the  Serjeants  are  entitled  to  take.  From  the 
authorities  and  documents  hereafter  referred  to,  it  would  appear  that  the  seijeants-at-law 
rank  above  masters  in  chancery,  who  rank  above  knights  bachelors.  Professor  Christian, 
in  his  edition  of  Blackstone's  Commentaries,  published  in  1809,  says  (vol.  I.  p.  406,  n.  18), 
"  In  the  two  last  heraldic  processions  at  the  funeral  of  Lord  Nelson  and  Mr.  Pitt,  masters 
in  chancery  and  serjeants-at-law  had  precedence  before  knights  bachelors;  and  masters 
in  chancery  had  place  inferior  to  scrjcants-at-law. — The  heralds  say,  that  admirals  and 
captains  in  the  navy,  and  generals  and  colonels,  and  officers  in  the  army,  have  no  rank  or 
place  assigned  them  in  a  procession."  In  the  copy  of  Blackstone^s  Commentaries,  belong- 
ing to  the  Court  of  Queen's  Bench,  there  is  a  MS.  alteration  of  Blackstone's  Table  of  Pre- 
cedence, in  the  handwriting  of  Sir  F.  Pollock,  by  which  serjeants-at-law  are  placed  above 
knights  bachelors,  and  this  note  is  added  by  Sir  F.  Pollock,  "  so  ruled  by  Sir  Isaac  Heard, 
Garter  principal  king-at-arms,  at  Lord  Nelson's  funeral."  In  the  London  Gazette  of 
Jan.  14,  1800,  the  official  account  of  Lord  Nelson's  funeral  (which  took  place  on  the  9th  of 
that  month)  is  inserted ;  and  from  that  it  appears,  that  Serjeants  at-law  there  took  prece- 
dence of  knights  bachelors.  In  the  same  Gazette  it  is  stated,  that  "  within  Temple  Bar 
the  procession  was  received  by  the  Right  Hon.  the  Lord  Mayor  of  London,  attended  by 
the  aldermen  and  sheriffs,  and  the  deputation  of  the  common  council.  The  carriages  of 
the  deputation  of  the  common  council  fell  into  the  procession  between  the  deputation  of 
the  great  commercial  companies  and  the  physicians  of  the  deceased,  a  conductor  on  horse- 
back being  appointed  to  indicate  the  station.  The  carriages  of  the  aldermen  and  sheriffs 
fell  into  the  procession  between  the  knights  bachelors  and  serjeants-at-law,  a  conductor 
on  horseback  being  there  stationed  for  the  purpose  as  before.  The  Right  Hon.  the  Lord 
Mayor  on  horseback,  bearing  the  city  sword,  was  marshalled  and  placed  in  the  procession 
between  II.  R.  H.  the  Prince  of  Wales  and  the  herald  of  arms,  who  preceded  the  giH^at 
banner,  in  obedience  to  a  warrant  under  his  majesty's  royal  signet  and  sign  manual,  bear- 
ing date  the  6th  instant,  directing  Garter  principal  king-at-arms,  to  marshal  and  place 
the  Lord  Mayor  of  London,  on  the  present  occasion,  in  the  same  station  wherein  his  lord- 
ship would  have  been  placed  if  his  majesty  had  been  present."  In  the  order  of  the  cere- 
monial to  be  observed  at  Lord  Nelson's  funeral,  published  by  the  herald's  college  just 
before  it  took  place,  serjeants-at-law  are  placed  above  masters  in  chancery,  and  the  latter 
above  knights  bachelors.  We  are  informed  by  Sir  James  Shaw,  Bart.,  who  was  Lord 
Mayor  of  London  at  the  time  of  Lord  Nelson's  funeral,  that  he  claimed  as  Lord  Mayor,  to 
take  precedence  in  the  city  of  London,  of  every  one  except  the  sovereign,  which  claim  was, 
after  some  discussion,  in  effect  allowed  by  the  royal  warrant  before  referred  to,  and  he 
therefore,  in  ike  city  of  London,  took  precedence  of  H.  R.  H.  the  Prince  of  Wales. — In  the 
London  Gazette  of  March  1,  1806,  which  gives  the  official  account  of  the  funeral  of  Mr. 
Pitt  (which  took  place  on  the  22d  of  February),  neither  serjeants-at-law  nor  masters  in 
chancery  are  mentioned,  probably  because  none  attended  the  funeral ;  but  in  the  order  of 
the  procession,  published  by  the  heralds'  college,  shortly  before  the  funeral,  masters  in 
chancery  are  placed  above  knights  bachelors,  and  seijeants-at-law  above  masters  in  chan- 
cery, as  in  the  order  of  the  procession  for  Lord  Nelson's  funeral ;  and  in  this  procession 
(which  was  not  in  the  city  of  London),  the  Lord  Mayor  was  placed  next  below  the  privy 
councillors,  who  were  not  peers ;  the  aldermen  ranking  in  the  same  place  as  they  had  done 
at  the  funeral  of  Lord  Nelson. 

The  Gazettes  above  referred  to,  will  be  found  in  the  British  Museum,  and  the  orders  of 
the  ceremonials  are  remaining  in  the  College  of  ^rms.  In  a  recent  work  on  Precedency, 
by  C.  J.  Young,  Esq.,  Yotk  herald,  is  this  note : — "  The  following  precedency  appears  to 
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haTe  been  obseired  at  the  funerals  of  Viscount  Nelson  and  the  Right  Hon.  William  Pitt, 
Til. : — 

Baronets. 

Eni^hU  of  the  Bath. 

Knight-Marshal. 

Judge  of  the  Admiralty. 

Prime  Serjeant  [rank  altered  in  181f— See  2  M.  &  S.  253].  , 

Gentlemen  of  the  Priry  Chamber. 

Attorney -General. 

Solicitor-General. 

Sefyeantt-at'law. 

Masters  in  Chancery. 

Knights  Bachelori, 

Di  Tines. 

Physicians. 

Esquires. 

Gentlemen." 

But  in  a  communication  with  which  we  haTC  been  faTOured  by  that  gentleman,  he  says, 
"The  place  and  precedency  upon  the  occasions  alluded  to,  are  in  direct  opposition  to  the 
practice  obserred  in  other  ceremonials,  wherein  I  have  found  the  sexjeants-at-law — tiz.  : 
In  a  parliament  of  Henry  the  6th,  the  order  of  precedency  was — 

Judges. 

Barons  of  the  Exchequer. 

KniffhU. 

Attorney  and  Solicitor-GeneraL 

King's  Seijeants. 

Serjeantt-at'Law. 

Sons  of  Knights. 

Masters  in  Chancery,  &c. 

"  And  in  the  procession  to  Whitehall,  on  King  William's  return  from  Holland  in  1697, 
the  precedency  was  as  follows : — 

Judges. 

Baronets. 

Knights  of  the  Bath. 

Gentlemen  of  the  PriTy  Chamber. 

Master  of  the  Ceremonies. 

Grooms  of  the  Bedchamber. 

Chamberlain  of  the  Exchequer. 

Judge  of  the  Admiralty. 

Master  of  the  ReTels. 

KmghU  Bachelori. 

King's  ancient  Serjeant 

Other  Serjeantt. 

Masters  in  Chancery,  &c. 

'*  HoweTcr,  it  is  but  rarely  that  serjeants-at-law  are  found  in  public  ceremonials  un- 
connected with  the  courts." 

In  the  Cott.  MSS.  in  the  B.  Mus.  (Jul.  C.  ix.)  is  a  letter  from  Sir  R.  CottoQ  to  Mr.  Cook, 
recorder,  which  commences — "The  speaker  in  perlament^  called  to  be  serjeant,  hath  pre- 
cedence of  that  ctri/ehood  ;**  and  in  the  same  collection  (Vesp.  F.  ix.  p.  40,  et  seq.)  are  some 
Tery  curious  papers  respecting  precedence  ;  and  among  them  is  a  copy  of  the  petition  of 
the  seijeants  to  James  the  First. 

Much  other  information,  respecting  the  degree  of  serjeant-at-law,  will  be  found  in  **  The 
CMAe  of  the  Serjeants,"  edited  by  Mr.  Serjt.  Manning. 
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COURT  OF  QUEEN'S  BENCH. 


SiUinga  at  Westminster  after  Hilary  Ternif  1840. 


BEFOBE  LORD  DENItfAN,  G.  J. 


BINGHAM  V.  STANLEY.— p.  374. 

A  declaration  on  a  check  on  a  banker,  stated  that  the  plaintiff  drew  his  check  on  W.  &  Co., 
and  delivered  it  to  B.  L.,  who  transferred  it  to  the  plaintiff.  The  defendant  pleaded, 
1st,  that  the  check  was  given  to  B.  L.  as  the  nominal  value  of  counters  to  play  at  an 
unlawful  game,  as  B.  L.  knew,  and  that  before  the  plaintiff  took  the  check  he  hnd 
notice  of  the  premises ;  and  2d,  a  similar  plea,  in  which,  instead  of  an  averment  of 
notice,  it  was  averred  that  the  plaintiff  gave  no  value  for  the  check.  Replication,  deny- 
ing the  notice,  and  stating  that  the  plaintiff  gave  a  good  consideration  for  the  check : — 
Held,  that  on  these  pleadings  the  defendant  must  begin. 

For  the  defendants  the  plaintiff's  attorney  was  called,  who  was  also  the  attorney  of  B. 
L. : — Ueld^  that  he  might  be  asked  where  he  last  saw  B.  L.,  and  whether  he  had  ever 
seen  B.  L.  and  the  plaintiff  together ;  but  that  he  could  not  be  asked  whether  he  had 
ever  seen  this  check  in  B.  L.'s  possession. 

Assumpsit. — The  first  count  of  the  declaration  stated,  "  that  on  the 
22d  of  May,  1838,  the  plaintiff  made  his  draft  or  order,  called  a  check, 
on  a  banker,  and  directed  it  to  Messrs.  Wright,  and  thereby  requested 
Messrs.  Wright  to  pay  himself  or  bearer  £500,  and  then  delivered  the 
same  to  Benjamin  Lisle,  who  then  transferred  and  delivered  the  same  to 
the  plaintiff,  who  then  became,  and  was,  and  is  the  lawful  bearer  thereof ; 
and  the  said  Messrs.  Wright  did  not  pay  the  same,  although  the  same 
was  presented  to  them  for  payment  thereof.'*  Second  count,  for  money- 
lent.     Third  count,  on  an  account  stated. 

Pleas(a) — First,  that  the  account  stated,  which  is  mentioned  in  the 

(a)  As  the  form  of  the  pleas  and  replication  may  be  useful  in  practice,  we  have  sub- 
joined them. 

Pleas — 1st.  As  to  the  first  and  third  counts  of  the  said  declaration,  the  defendant  says, 
that  the  account  in  the  said  last  count  mentioned,  was  so  stated  as  in  that  count  is  men- 
tioned of  and  concerning  tlie  amount  of  the  said  draft  or  order  in  the  first  count  men- 
tioned, and  on  no  other  account  whatever. 

And  the  defendant  further  saith,  that  before  the  making  of  the  said  draft  or  order  in 
the  first  count  mentioned,  and  also  before  the  making  of  the  said  promise  of  the  defend- 
ant in  the  third  count  mentioned,  to  wit,  on  the  22d  day  of  May,  A.  D.  1838,  he  tbc 
defendant  borrowed  of  the  said  Benjamin  Lisle,  in  the  first  count  mentioned,  and  he,  tlie 
said  Benjamin  Lisle,  then  lent  to  the  said  defendant  in  a  certain  common  gambUng  room, 
in  and  parcel  of  a  certain  messuage  and  premises  of  the  said  Benjamin  Lisle,  divers,  to 
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third  count,  was  concerning  the  same  amount  which  is  mentioned  in  the 
lirst  count,  and  that,  before  the  making  of  the  draft,  the  defendant  pro- 
cured of  B.  L.,  in  a  common  gambling  room  in  the  house  of  B.  L.,  500 
counters,  for  the  purpose,  as  B.  L.,  well  knew,  of  illegally  playing  at 
French  hazard,  and  that  for  securing  to  B.  L.  the  sum  of  £500,  being 
the  nominal  value  of  the  counters,  he  made  the  check  in  the  first  count 
mentioned ;  and  that  before  B.  L.  delivered  the  check  to  the  plaintiff, 
the  latter  had  full  knowledge  that  it  was  made  in  respect  of  the  loan  of 
the  counters  as  before  mentioned.  Second  plea,  the  like,  except  that 
instead  of  stating  a  knowledge  in  the  plaintiff  as  to  the  loan  of  the 
counters,  there  was  an  allegation  that  the  check  was  transferred  to  the 
plaintiff  without  consideration,  and  for  the  mere  purpose  of  enabling  the 
jdaintiff  to  sue  on  it  for  the  benefit  of  B.  L.  Replication  to  the  first 
plea,  that  the  plaintiff  had  no  notice  of  the  premises  in  that  plea 
mentioned ;  and  to  the  second  plea,  that  B.  L.  transferred  the  check  to 

wit,  •'>00  pieces  of  ivory  called  counters,  for  the  purpose,  as  the  said  Benjamin  Lisle  then 
well  knew,  of  the  defendant's  illegally  playing  and  gaming  therewith,  at  and  in  the  sai<I 
gnmbUng  room,  at  a  certain  illegal  game,  to  wit,  the  game  of  French  hazard,  contrary  to 
the  statute  in  such  case  made  and  provided;  and  the  defendant  further  saith,  that  for 
securing  to  the  said  Benjamin  Lisle  the  sum  of  £500,  being  the  nominal  amount  and  value 
of  the  said  counters  so  by  him  lent  to  the  defendant  as  aforesaid,  for  and  in  respect  of  the 
Siiid  loan  of  the  said  counters,  and  on  no  other  account  whatever,  he  the  said  defendant  then, 
to  wit,  on  the  day  and  year  last  aforesaid,  made  the  said  draft  or  order  in  the  said  first 
count  mentioned,  and  directed  the  same  to  Messrs.  Wright,  Henrietta  Street,  and  thereby 
requesited  the  said  Messrs.  Wright  to  pay  to  himself  or  bearer  the  sum  of  £500,  and  then 
delivered  the  said  draft  or  order  to  the  said  Benjamin  Lisle,  as  in  said  first  count  is  men- 
tioned ;  and  the  said  Benjamin  Lisle  then  took  and  received  the  said  draft  or  order  of  and 
from  the  defendant  for  and  in  respect  of  the  said  loan  of  the  said  counters,  and  on  no 
other  account  whatever  [J] ;  and  the  said  defendant  saith,  that  before  and  at  the  time 
when  the  said  Benjamin  Lisle  so  transferred  and  delivered  the  said  draft  or  order  to  the 
plaintiff,  and  the  plaintiff  so  became  the  bearer  thereof,  as  in  the  said  first  count  is  men- 
tioned, and  at  the  time  when  ho  the  said  plaintiff  took  and  received  the  same  of  and  from 
tho  said  Benjamin  Lisle,  to  wit,  on  the  day  and  year  last  aforesaid,  he  the  plaintiff  had 
full  knowledge  that  the  said  draft  or  order  was  so  made  and  delivered  by  the  said  defend- 
ant to  the  said  Benjamin  Lisle  for  and  in  respect  of  the  said  loan  of  the  said  counters  by 
the  said  Benjamin  Lisle  to  the  said  defendant,  as  hereinbefore  in  this  plea  mentioned,  and 
on  no  other  account  whatever,  and  this  the  said  <lcfcndant  is  ready  to  verify.  &c. 

Second  plea — Exactly  similar  to  the  first,  to  the  [J],  and  then  went  on  as  follows : — And 
the  defenilant  saith,  that  the  said  Benjamin  Lisle  transferred  and  delivered  the  said  draft 
or  order  to  the  plaintiff,  hh  iu  tlie  said  first  count  mentioned,  without  any  consideration 
whatever  for  so  doing,  anrl  for  the  mere  purpose  of  enabling  the  said  plaintiff  to  sue  him 
the  said  defendant  upon  the  sai<I  draft  or  order  for  the  benefit  of  the  said  B.  Lisle ;  and 
that  there  never  wa-s  any  coji'-ideration  whatever  for  the  said  ])laintiff  being  the  holder  of 
the  said  dr.».ft  or  order,  but  tliut  he  the  said  plaintiff  holds  the  same,  and  now  sues  him 
the  said  dcfjulant  thereon  fur  the  benefit  and  on  behalf  of  the  said  B.  Lisle,  and  this  the 
defendant  is  ready  to  verify. 

And  as  to  the  second  count  of  the  declaration,  the  defendant  saith,  that  he  did  not  pro- 
mise in  nnmnor  and  form  as  the  plaintilf  hath  above  in  that  behalf  complained  against 
him  the  defendant,  and  of  this  he  puts  himself  upon  the  country,  &c. 

Beplicatl'ni. — The  plaintiff  as  to  the  plea  of  defendant,  by  him  first  above  pleaded  to 
the  first  and  third  counts  of  the  said  declaration,  saith  that  at  the  time  he  took  and 
received  the  sai«l  draft  of  and  from  the  said  Benjamin  Lisle,  he  the  plaintiff  had  no  notice 
of  the  premises  in  the  said  plea  mentioned,  or  any  part  thereof;  and  this  the  plaintilf 
prays  may  bo  inquired  of  by  the  country,  &c. 

And  as  to  the  plea  of  defendant  l)y  him  secondly  above  pleaded  to  the  said  first  and  third 
counts  of  the  said  deolarati«;n,  tlio  plaintiff  saith  that  the  said  Benjamin  Lisle  transferred 
and  delivered  the  said  draft  or  <»rder  to  the  plaintiff,  and  the  plaintiff  took  and  received 
the  same  from  the  said  Benjamin  Lisle,  for  a  good  and  sufficient  consideration,  to  wit,  to 
the  amount  of  the  said  draft  (»r  order,  and  that  the  plaintiff  before  and  at  the  time  of  the 
commencement  of  this  suit,  held  and  still  holds  the  same  for  such  consideration,  and  this 
the  plaintiff  prays  may  be  inquired  of  by  the  country,  &o. 
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the  plaintiff  for  a  good  and  sufficient  consideration  (concluding  to  the 
country). 

IJrIe,  for  the  defendant. — I  submit  that  on  these  pleadings  the  plain- 
tiff must  begin.  In  one  case  it  was  considered  that,  on  issues  like  these, 
the  defendant  should  begin,  but  that  decision  has  been  questioned. 

U.  Williams^  on  the  same  side,  referred  to  the  case  of  Edmunds  v. 
Grove»,  2  M.  &  W.  642.(a) 

Lord  Dexmax,  C.  J. — I  think  that  the  issues  are  on  the  defendant. 
The  defendant  must  begin. 

For  the  defendant,  Mr.  Eden^  the  plaintiff's  attorney,  was  called :  he 
said,  "I  am  attorney  for  the  plaintiff,  and  am  also  attorney  for  Mr. 
Lisle." 

Erie, — When  did  you  last  see  Lisle  ? 

Sir  F.  Pollock^  for  the  plaintiff. — He  is  the  attorney  of  Lisle,  and 
must  not  disclose  anything  affecting  his  client. 

Lord  Dexman,  C.  J. — -I  must  have  the  fact  of  when  he  saw  him  last. 

The  witness. — "  I  saw  him  at  my  office  on  Saturday  last.  I  have  seen 
the  plaintiff  and  Lisle  together  at  different  times — once  as  lately  as 
within  this  fortnight  or  three  weeks." 

Erie, — Did  you  ever  see  this  check  in  Lisle's  hands  ? 

Lord  Dexman,  C.  J. — I  think  you  cannot  ask  that,  as  he  was  Lisle's 
attorney. 

The  question  was  not  put. 

Verdict  for  the  plaintiff. 

Sir  F,  Pollock^  and  C,  Chadwicke  Jones^  for  the  plaintiff. 
Erle^  and  E.  V,  Williams^  for  the  defendant. 

(a)  See  also  the  case  of  Aston  y.  Perkes,  ante,  p.  231,  and  the  notes  to  that  case. 


COWIE  V.  GOODWIN.— p.  378. 

A  party  actually  occupied  premises  which  had  been  let  to  him  under  a  written  agreement ; 

in  the  course  of  his  tenancy  a  nuisance  occurred,  which  put  an  end  to  the  comfortable 

occupation  of  the  premises ;  this  nuisance  was  not  remedied  by  the  landlord,  and  the 

tenant  quitted  as  soon  as  he  could  obtain  other  premises : — 
Ifeldy  that  he  was  not  liable  to  rent  for  the  period  between  the  time  of  the  occurrence 

of  the  nuisance  and  that  at  which  he  quitted  the  premises. 

Use  and  occupation. — The  defendant  occupied  certain  apartments  in 
a  house  belonging  to  the  plaintiff,  who  held  under  a  lease,  and  had  let 
the  apartments  to  the  defendant  by  an  agreement.  The  plaintiff's  lease 
expired  at  Michaelmas,  1839,  and  in  March  preceding  the  plaintiff  ha<l 
given  the  defendant  notice  to  quit  at  that  period.  The  defendant  had 
made  repeated  complaints  of  the  bad  state  in  which  the  premises  were 
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in  many  respects ;  but  on  the  Sunday  before  the  Midsummer-day,  the 
wall  of  the  privy,  which  was  situated  on  the  ground-floor,  gave  way, 
and  the  kitchens  were  overflowed  with  the  filth,  and  the  water  of  a 
pump,  which  was  situated  in  one  of  the  kitchens,  was  affected  by  it,  and 
the  use  of  the  kitchens  was  altogether  taken  away.  The  defendant  im- 
mediately began  to  look  out  for  fresh  premises,  but  did  not  remove  till 
nearly  six  weeks  after  Midsummer-day.  The  rent  up  to  Midsummer 
was  paid  into  court. 

For  the  plaintiif  the  agreement  was  put  in  evidence,  and  proof  of  the 
actual  occupation  and  payment  of  rent  was  given. 

For  the  defendant,  the  other  facts  were  proved;  and  it  was  con- 
tended, on  the  authority  of  the  cases  of  Salisbury  v.  Marshallj  4  C.  & 
P.  QS,  (19  E.  C.  L.  R.  275;)  Edwards  v.  Iletherington,  7  D.  &  R.  117, 
and  Collins  v.  Barrow^  1  M.  &  Rob.  112,  that  use  and  occupation  being 
an  action  of  an  equitable  nature,  could  only  be  maintahied  in  respect  of 
a  beneficial  occupation ;  that  there  had  been  no  such  occupation  here, 
and  that  consequently  the  plaintiff"  could  not  maintain  the  action ;  and 
that  this  case  was  distinguished  from  that  of  Baker  v.  Holtpzaffelj 
4  Taunt.  45. 

Hughesj  for  the  plaintiff",  in  his  reply,  submitted  that  the  circum- 
stances did  not  form  an  answer  to  a  distinct  agreement,  followed  by 
actual  occupation. 

Lord  Denman. — I  shall  ask  the  jury  whether  these  premises  were  unfit 
for  proper  and  comfortable  occupation,  and  if  the  defendant  had  bonJi 
fide  quitted  the  apartments  as  soon  as  he  could  procure  others. 

The  jury  having  answered  both  these  questions  in  the  affirmative. 

The  plaintiff"  elected  to  be  nonsuited,  (a) 

KnowleSy  and  Hughesy  for  the  plaintiff*. 

C.  Clarky  and  Kennedy j  for  the  defendant. 

(a)  Plait,  in  Easter  term,  moved  for  a  new  trial  for  misdirection,  but  the  rule  was  refused. 


MUDDLE  V.  STRIDE  and  Others.— p.  380. 

In  an  action  against  the  proprietors  of  a  steam  vessel,  to  recover  compensation  for  damage  done 
to  goods  sent  by  them  as  carriers,  if,  on  the  whole,  it  be  left  in  doubt  what  the  cause  of  tiie 
injury  was,  or  if  it  may  as  well  be  attributable  to  perils  of  the  seas  as  to  negligence,  the  plain- 
tiff cannot  recover ; — but  if  the  perils  of  the  seas  required  that  more  care  should  be'  used  in 
the  stowing  of  the  goods  on  board  than  was  bestowed  on  them,  that  will  be  negligence,  for 
which  the  owners  of  the  vessel  will  be  answerable. 

Whether^  in  such  a  case,  on  the  arrival,  and  detention  by  foul  weather,  of  the  vessel  at  a  place 
from  which  the  goods  could  be  conveyed  by  land  to  their  destination,  the  captain  of  the  vessel 
is  bound  to  give  notice  to  the  consignee  of  the  fact,  to  enable  him,  if  he  think  proper,  to  obtain 
the  goods  earlier  by  sending  for  them — Quasre  ? 

This  was  an  action  against  the  defendants  as  representatives  of  the 
Margate  New  Steam  Packet  Company,  to  recover  compensation  for 
damage  sustained  by  certain  goods  which  they  undertook  to  convey  by 
one  of  their  vessels  from  London  to  the  plaintiff",  who  was  a  silk  mercer 
and  draper,  carrying  on  business  at  Dover,  to  which  place  one  of  the  com- 
pany's vessels  was  in  the  habit  of  going.  The  first  count  of  the  decla- 
ration stated,  that  the  defendants  did  not  use  due  care ;  and  the  second, 
that  they  promised  to  deliver  the  goods  within  a  reasonable  time,  but 
did  not.  The  defendants  pleaded  the  general  issue — ^not  guilty ;  and 
also  that  they  never  received  the  goods. 
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The  evidence  for  the  plaintiff  showed  that  the  goods,  which  were  arti- 
cles of  silk  and  linen,  were  bought  at  a  custom-house  sale.  The  person 
who  bought  them,  said  that  they  were  hi  good  order,  and  that  he  packed 
them  carefully  in  a  three-inch  deal  packing-case,  in  which  they  were 
taken  on  board  the  Royal  Adelaide.  The  vessel  left  London  Bridge 
Wliarf  the  same  morning  as  the  goods  were  put  on  board — ^viz.  a  few 
days  before  the  end  of  August — and  met  with  very  rough  weather ; 
and,  on  her  arrival  off  Dover,  signals  were  made  to  inform  the  captahi 
that  it  would  be  dangerous  for  the  vessel  to  attempt  to  enter  the  har- 
bour at  Dover,  and,  in  consequence,  she  put  back,  and  went  to  Mar- 
gate, where  she  remained.  There  was  not  any  vessel  went  from  Mar- 
gate to  Dover  until  the  4th  of  September,  on  which  day  the  goods  were 
sent  by  the  Royal  George,  another  vessel  belonging  to  the  defendants. 
On  the  packing-case  being  opened  at  Dover,  the  goods  were  found  to 
be  damaged — ^part  of  them  were  wet,  and  the  packing-paper  at  on(j 
side  of  the  case  was  also  wetted,  and  a  very  offensive  smell  issued  from 
the  box.  The  damage  done  to  the  goods  altogether  was  estimated  al 
£20. 

At  the  close  of  the  plaintiff's  case.  Lord  Denman,  C.  J.,  was  inclined 
to  think  that  the  evidence  left  it  in  doubt  whether  the  damage  was 
occasioned  by  the  negligence  of  the  defendants  or  not.  But  the  jury 
expresshig  a  wish  to  hear  the  defence, 

Thesiger^  for  the  defendants,  contended,  that  there  \vas  not  any  negli- 
gence on  the  part  of  those  who  had  the  care  of  the  vessel,  but  that  any 
damage  which  happened  must  have  been  occasioned  by  perils  of 
the  seas. 

The  captain  and  some  of  the  crew  were  examined  as  witnesses  for 
the  defence,  and  stated,  that  the  vessel  was  obliged  to  return  to  Margate 
in  consequence  of  the  weather;  and  that,  on  her  arrival  there,  the  goods 
were  removed  from  the  deck,  and  put  into  the  cabin,  from  which  they 
were  not  removed  till  they  were  put  on  board  the  Royal  George,  on  the 
4th  of  September.  The  man  who  had  the  care  of  the  goods  during  the 
voyage,  swore  that  they  were  all  dry  when  the  vessel  arrived  at  Mar- 
gate, and,  although  she  shipped  several  heavy  seas,  yet  the  goods  were 
not  any  of  them  damaged  by  water. 

Crowdevy  for  the  plaintiff,  in  reply,  after  referring  to  Story  on  Car- 
riers, p.  344,  («)  and  the  case  of  Golden  v.  Manning,  3  Wils.  429,  and 
2  W.  Black.  916,  contended,  that  peril  of  the  seas  was  the  only  defence 
which  the  defendants  could  set  up ;  and  also  that  they  ought,  when  the 
vessel  arrived  at  Margate,  to  have  given  notice  to  the  plaintiff,  in  order 
that  he  might,  if  he  pleased,  have  sent  for  the  goods  himself,  and  so 
obtained  them  earlier. 

Lord  Denman,  C.  J.,  (in  summing  up.) — The  first  count  of  the  decla 
ration  states,  that  the  defendants  did  not  use  due  care ;  and  the  second, 
that  they  did  not  deliver  the  goods  within  a  reasonable  time.     The  de- 
fendants have  pleaded — first,  not  guilty,  which  puts  the  whole  question 
of  negligence  in  issue ;  and  secondly  and  thirdly,  that  they  did  not  re- 

(a)  An  American  work,  entitled,  "  Commentaries  on  the  Law  of  Bailments,  &c,  by  Joa. 
Story,  LL.Dm  Dane  Professor  of  Law  in  Harvard  University."  In  the  passage  referred  lo,  the 
author,  speaking  of  the  termination  of  ihe  carrier's  ^i^k,  says,  that  if  it  is  his  duty  to  deliver  the 
goods  to  the  consignees  at  B.,  then  his  liability  as  carrier  does  not  cease  by  a  deposit  of  them  in 
a  warehouse  at  B. ;  but  he  is  chargeable  for  any  loss  which  occurs  until  an  actual  deliveiy  to 
the  party. 
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ceive  the  goods  in  the  manner  mentioned,  which  is  a  pure  untruth ;  and 
I  cannot  tell  why  these  things  should  be  done — ^it  is  quite  disgraceful. 
On  the  part  of  the  plaintiff  it  is  said,  that  the  only  defence  is  the  perils 
of  the  seas ;  and  that  is  true,  I  think.  I  do  not  see  any  other  mode 
which  tlie  defendants  have  of  excusing  themselves.  I  thought  at  first, 
at  the  close  of  the  plaintiff's  case,  that  it  was  left  in  doubt  as  to  whether 
the  damage  was  occasioned  by  the  negligence  of  the  defendants.  But 
you  wished  the  case  to  proceed,  and  I  am  glad  that  I  suffered  it  to  go 
on.  For  the  question  is  now  set  at  rest ;  for  the  man  in  whose  care  the 
goods  were,  says  that  tliey  were  quite  dry  when  they  arrived  at  Mar- 
gate, so  that  the  sea- water  could  not  have  damaged  them.  However, 
the  injury  appears  to  me  to  be  of  a  very  mysterious  kind.  The  goods 
appear  to  have  been  injured  by  some  liquid  of  an  offensive  character. 
If  you  think  that  was  the  consequence  of  any  ill  care  in  the  packing  of 
the  goods  on  board  the  vessel,  the  defendants  will  be  Hablc ;  and  even 
if  the  perils  of  the  seas  required  more  care  in  the  packing  than  was 
bestowed  upon  them,  then  the  perils  of  the  seas  will  not  be  an  answer. 
If,  on  the  whole,  in  your  opinion,  it  is  left  hi  doubt  what  the  cause  of 
the  damage  was,  then  the  defendants  will  be  entitled  to  your  verdict ; 
because  you  are  to  see  clearly  that  they  were  guilty  of  negligence  before 
you  can  find  your  verdict  against  them.  If  it  turns  out,  in  the  con- 
sideration of  the  case,  that  the  injury  may  as  well  be  attributable  to  the 
one  cause  as  the  other,  then  also  the  defendants  will  not  be  liable  for 
negligence.  With  respect  to  the  detention  of  the  goods  at  Margate,  I 
tliink,  perhaps,  it  would  have  been  as  well  if  the  defendants,  when  the 
vessel  arrived  there,  had  communicated  to  the  plaintiff  that  the  goods 
were  there,  as  possibly  he  might  not  have  been  willing  that  they  should 
remain  so  long  a  time.  But  that  seems  to  me  to  be  a  very  miimte  cir- 
cumstance in  the  case.  However,  if  you  think  that  any  damage  was 
sustained  in  consequence,  you  may  give  it.  On  the  whole,  you  will  say, 
whether  the  goods  were  damaged  from  the  want  of  due  care  on  the 
])art  of  the  defendants,  and  whether  there  was  a  detention  of  them  for 
an  unreasonable  time. 

Verdict  for  the  plaintiff — Damages  £20. 

Crowder  and  E,  Jones,  for  the  plaintitf. 

Thesiger  and  Bodkin,  for  the  defendant. 


Second  Sitting  at  Westminster  in  Trinity  Term,  1840. 
BEFORE  MR.  JUSTICE  COLERIDGE. 

LORD  CAMOYS  v.  SCURR,  Clerk.— p.  383. 

A  bofM  being  for  rale,  A.  asked  the  agent  of  the  vendor  to  let  him  have  the  hone  for  the  purpose 
of  trying  it,  and  the  agent  did  so: — Held^  that  A.  was  entitled  to  put  a  competent  person  ou 
the  horse  for  the  purpose  of  trying  it,  and  was  not  limited  to  merely  trying  it  himself. 

Case. — The  first  coimt  of  the  declaration  stated,  that  plaintiff  "  here- 
tofore, to  wit,  &c.,  on,  &c.,  at  the  request  of  the  defendant,  delivered  to 
the  defendant,  and  the  defendant  at  his  request  had  the  care  and  custody 
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of  a  certain  mare  of  the  plaintiff,  of  great  value,  to  wit,  of  the  value  of 
£100,  for  the  purpose  of  the  defendant  riding  and  trying  the  same ;  and 
thereupon  it  then  became  and  was  the  duty  of  the  defendant,  whilst  he 
had  the  said  mare  for  the  purpose  aforesaid,  to  take  due  and  proper  care 
of  the  same :  yet  the  defendant,  not  regarding  his  duty  in  that  behalf, 
whilst  he  so  had  the  said  mare  for  the  purpose  aforesaid,  to  wit,  on  the 
day  and  year  aforesaid,  took  so  little  and  such  bad  and  improper  care 
thereof,  that  by  reason  of  the  defendant's  carelessness  and  improper 
conduct  in  that  behalf,  the  said  mare  was  injured  and  died."  The 
declaration  contained  also  a  count  in  trover.  Pleas — 1st,  to  the  whole 
declaration,  not  guilty ;  2d,  to  the  first  count,  "  that  the  plaintiff  did  not 
deliver  to  the  defendant,  nor  had  the  defendant  the  care  and  custody  of 
the  said  mare  in  the  said  first  count  mentioned,  in  manner  and  form  as 
in  the  said  first  count  is  alleged  •*'  (concluding  to  the  country.)  3d  plea, 
to  the  last  count,  "  that  the  defendant  committed  the  alleged  grievance 
m  the  said  last  count  mentioned,  by  the  leave  and  license  of  the  plain- 
tiff to  him  for  that  purpose  first  given  and  granted ;"  (concluding  with 
a  verification.)     Replication,  denying  the  license. 

It  was  opened  by  Kelly ^  for  the  plaintiff,  that  the  mare  was  placed  in 
the  hands  of  Mr.  Shackel  for  the  purpose  of  being  sold,  and  that  the 
defendant,  who  appeared  to  like  the  mare,  asked  permission  to  have  a 
trial  of  her,  which  was  granted,  and  the  defendant  having  received  pos- 
session of  the  mare,  not  only  tried  her  himself,  but  put  another  person's 
servant  on  the  mare,  and  whilst  the  servant  was  riding  her,  the  mare 
was  injured,  and  afterwards  died  of  the  injuries  she  received.  He  sub- 
mitted that  a  person  who  had  a  mare  on  trial,  had  no  right  to  put  any 
other  person  on  her  back ;  and  that  if  he  did,  it  was  such  a  conversion 
as  would  make  him  liable  to  the  owner  m  an  action  of  trover.  He  cited 
the  case  oi  Bringloe  v.  Aforrice,  1  Mod.  210.  (a) 

It  was  proved  by  Mr.  Shackel  that  he  gave  the  mare  into  the  posses- 
sion of  the  defendant,  for  him  to  have  her  for  the  purpose  of  trying  her. 
It  was  admitted  that  the  mare  received  injuries,  of  which  she  died, 
while  she  was  thus  lent  to  the  defendant. 

It  was  opened  by  Flatt,  for  the  defendant,  that  when  the  defendant 
had  himself  tried  the  mare  for  a  short  time,  he  desired  Robert  Hobart, 
who  was  a  very  excellent  horseman,  and  who  was  the  groom  of  General 
Dyson,  to  mount  the  mare  and  try  her  in  Hyde  Park;  and  that  on 
Hobart  riding  her  down  the  drive  on  the  east  side  of  the  park,  the  mare 
ran  away  with  him,  and  struck  herself  against  an  iron  post  near  Hyde 
Park  Comer,  by  which  the  mare  received  injuries  of  which  she  died, 
the  groom  Hobart  also  receiving  very  severe  injuries.  Upon  these  facts 
it  was  submitted,  that  the  defendant  was  entitled  to  a  verdict,  as  he  had 
a  right  to  put  a  person  of  competent  skill  on  the  back  of  the  mare  for 
the  purpose  of  trying  her. 

Evidence  was  given  which  proved  the  facts  opened  for  the  defendant. 

(fl)  Thii  was  an  action  of  trespass  for  immoderately  riding  the  plaintifiTs  mare.  The  defentl- 
ant  pleaded  that  the  plaintiff  lent  him  the  mare,  and  gave  him  license  to  ride  her,  and  that  hy 
virtue  of  this  license  the  defendant  and  his  servant  had  ridden  the  mare  ahernately.  The  plain- 
tiff demurred  to  the  plea.  **  Per  Curiam. — The  license  is  anncxeil  to  the  person,  and  cannot  be 
communicated  to  another,  for  this  riding  is  matter  of  pleasure.  North  took  a  difference  where 
certain  time  is  limited  for  the  loan  of  the  horse,  and  where  not.  In  the  first  case,  the  party  to 
whom  the  horse  is  lent  hath  an  interest  in  the  horse  during  that  lime,  and  in  that  case  his  ser^'ant 
may  ride ;  but  in  the  other  case  not ;  a  difference  was  taken  betwixt  hiring  a  horse  to  go  to  York 
vid  borrowing  a  horse ;  in  the  first  place  the  party  may  set  tiis  servant  up,  in  the  second  not." 


386]  9  Carrington  &  Payne.  \ 

Coleridge,  J. — The  defendant  had  this  mare  for  the  purpose  of  tryiA^ 
her,  and  I  think  that  he  was  entitled  to  put  a  competent  person  on  the 
mare  to  try  her.  I  shall  leave  it  to  the  jury  to  say,  whether  the  groom  of 
General  Dyson  was  a  competent  person,  and  whether  he  rode  the  mare 
only  for  the  purpose  of  trying  lier.  On  the  part  of  the  plaintiflf  it  has 
been  argued,  that  the  defendant  was  guilty  of  a  conversion ;  but  if  no 
accident  at  all  had  happened,  could  it  be  said  that  putting  the  groom  on 
the  mare  to  try  her  was  such  a  conversion  as  would  make  the  defendant 
liable  in  an  action  of  trover  ?  The  only  question  of  fact  is,  whether  the 
defendant  did  any  more  than  was  necessary  for  the  purpose  of  trying 
the  mare. 

Kelly ^  for  the  plaintiff,  elected  to  be  nonsuited. 

Nonsuit. 

Kdly  and  Humfrey^  for  the  plaintiff. 

Piatt  and  Petersdorff^  for  the  defendant. 

On  a  subsequent  day  Kelly  applied  to  the  court  to  set  aside  the  non- 
suit, on  the  groimd  that  the  defendant  had  no  right  to  allow  the  groom 
Hobart  to  ride  the  mare  for  him ;  but  the  court  refused  a  rule. 


NORFOLK  CIRCUIT. 


HUNTINGDON  ASSIZES. 

BEFORE  MR.  BARON  PARKE. 
REGINA  V.  BARRATT  and  MAYLE.— p.  387. 

.  On  an  indictment  for  abduction  on  the  otat.  9  Geo.  4,  c  31,  f.  19,  the  jury  ou^ht  not  to  connet 
the  prisoner,  unless  thf>y  are  satinHed  that  the  prUoner  committed  the  oflfence  from  motives  of 
locre ;  but  evidence  of  expresttions  used  by  the  prisoner  respecting  the  property  of  the  lady 
coch  as  his  statinq^  that  he  had  seen  the  will  of  one  of  her  relaiiveit,  (naming  him,)  and  tha« 
nbe  would  have  jC220  a-year,  are  important  f  >r  the  consideration  of  the  jury  in  coming  to  a 
conclusion  whether  the  prisoner  was  actuated  by  motives  of  lucre  or  not 

If  the  jury  should  not  be  satisHed  that  the  prisoner  was  actuate<l  by  motives  of  lucre,  and  they 
ht  satixfied  that  the  prisoner  nned  force  to  the  person  of  the  lady  in  taking  her  away,  and  that 
he  t  lok  her  away  against  her  consent,  they  may  convict  him  of  an  assault  under  the  stat. 
1  Vict.  c.  85,  s.  11. 

A  prisoner  was  taken  into  custody  at  the  house  of  his  brother  on  a  charge  of  abduction.  Whei^ 
be  was  tfiken.  a  letter  was  found  in  a  writing-desk  in  the  room  in  which  he  and  his  brother 
were.  The  letter  was  directed  to  a  person  in  the  neighbourhood  of  the  prisoner's  late  resi 
dence.  The  police-officer  was  going  to  open  it,  when  the  prisoner  told  him  it  had  nothing  to 
do  with  the  husineas  that  he  bad  come  about : — Held,  that  the  letter  was  receivable  in  evidence 
on  the  trial  of  the  prisoner  for  the  abduction. 

Abduction. — The  prisoner  Barratt  was  indicted  on  the  stat.  9  Geo* 
4,  c.  31,  8. 19,  for  having  "  feloniously  and  from  motives  of  lucre,"  taken 
away  and  detailed  Maria  Ellis  against  her  will,  she  having  a  future 
interest  in  certain  personal  estate,  "  with  intent  her  the  said  Maria  Ellis 
to  marry."  The  indictment  also  charged  an  intent  to  defile.  The 
priBoner  Mayle  was  charged  as  an  accessory  before  the  fact. 
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It  appeared  from  the  evidence  of  Miss  Ellis  (who  was  about  seventeen 
years  of  age),  that  the  prisoner  was  a  music  master,  and  that  she  had 
first  known  him  in  the  year  1838,  when  he  taught  her  music  at  a  school 
kept  by  Mrs.  Wilson  at  Stamfurd ;  soon  after  which  time  he  paid  his 
addresses  to  her,  which  were  favourably  received  by  her,  but  which  her 
relatives  insisted  on  her  breaking  off.  It  further  appeared  that  Miss 
EUis  was  sent  to  a  school  at  Souiersham,  in  Huntingdonshire,  kept  by 
Miss  Pocock,  where  the  prisoner,  at  the  beginning  of  the  year  1840,  had 
an  interview  with  her,  which  being  discovered  by  Miss  Ellis's  friends, 
she,  by  their  direction,  wrote  the  prisoner  a  letter,  of  which  the  following 
is  a  copy  : — 

"Somersham,  Feb.  10,  1840. 

"  Dear  Sir, — By  the  earnest  entreaty  and  advice  of  my  friends,  and 
from  my  own  conviction  of  its  being  the  right  path  for  me  to  pursue, 
I  am  in<luced  to  write  to  you  to  say  our  correspondence  and  intimacy 
must  now  cease  for  ever.  You  are  well  aware  that  it  has  always  been 
contrary  to  the  wishes  of  my  friends  and  best  advisers ;  and  my  own 
judgment  tells  me  that  I  could  have  no  happiness  in  living  under  their 
displeasure.  Their  firm  determination,  I  find,  is  to  discard  me  entirely 
from  their  homes  and  affections ;  they  have  left  me  but  two  alternatives, 
and  it  would  make  me  miserable  to  be  unfriendly  with  my  nearest  and 
dearest  relatives.  I  hope  you  will  consider  this  decisive,  for  I  am  firmly 
resolved  to  abide  by  mv  present  determination ;  and  remain  yours,  &c. 

"Maria  Ellis." 

It  further  appeared  that  about  th )  20th  of  February  a  letter  was 
written  in  pencil  by  Miss  Ellis  to  the  prisoner,  of  which  the  following  is 
a  copy : — 

"  Somersham,  Feb. 

"  ^ly  Dear  Mr.  Barratt, — If  I  may  be  allowed  to  address  you  so 
familiarly,  for  '  sir*  is  so  very  cold — in  fact,  I  cannot  bear  it — perhaps 
wlien  you  see  the  signature  of  this  letter  you  will  be  inclined  to  throw  it 
away  without  reading  it;  but  I  must  beg  your  attention  for  a  few 
minutes,  though  I  well  know  I  do  not  de.'serve  it,  even  for  a  moment. 
The  reason  I  trouble  you  is  because  I  wish  you  to  know  all,  and  with  the 
hopes  that  you  will  then  not  blame  me  so  much. 

"  When  you  came  to  Somersham,  you  no  doubt  recollect  a  person 
passing  through  the  yard ;  it  was  an  old  servant  of  Miss  Pocock's  ;  she 
recognised  me,  and  two  days  after  the  school  commenced  she  told  Miss 
P.,  who,  of  course,  told  me  she  knew,  and  that  they  intended  to  write  to 
my  friends,  whom  1  received  a  letter  from  some  days  after,  with  nearly 
these  words,  saying  that  they  left  me  my  choice,  my  own  dear  friends 
and  home,  or  to  continue  my  accjuaintance  ^ith  you  ;  if  so,  they  intended 
to  banish  me  for  ever  from  their  home.  Now  you  well  know  it  was  impos- 
sible for  me  to  do  that  as  I  am  so  young ;  if  I  had  been  older  I  should 
have  acted  very  diiVerently.  I  need  hardly  add,  that  it  has  caused  me 
more  unhap[)y  hours  than  I  hope  I  shall  ever  have  again ;  but  I  am  sure 
I  shall  not,  at  least  on  that  point,  for  it  is  my  full  determination  never 
to  marry.  Perhaps  you  may  smile,  but  I  caa  assure  3'ou  1  am  sincere ; 
and,  though  this  is  the  last  time  I  shall  ever  address  you,  think  not  that 
I  can  ever  forget  one  whom  I  so  highly  esteem.  If  possible,  you  will  be 
more  in  my  thoughts  than  before,  and  to  GoD,  who  alone  knows  my 
heart,  my  prayers  will  always  be   offered  up  for  your  happiness  and 
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welTare ;  and  I  hope,  with  His  assistance,  I  shall  be  able  to  bear  all  this 
witli  fortitude. 

"  Oh  !  what  a  blessing  it  would  have  been,  both  to  jon  and  I,  if  Mrs. 
Newberry  had  acted  rightly  when  she  knew,  which  I  know  she  did,  to 
have  spoken  about  it,  for  I  shall  partly  blame  her  for  blighting  my 
future  happiness.  I  have  one  favour  to  ask  you,  which  I  hope  you  will 
comply  with,  as  it  will  be  the  last,  perhaps,  for  ever,  that  is,  that  yen 
will  never  pass  me  in  Peterborough  or  any  other  place  you  may  meet 
iiie  in  without  speaking  to  me.  This  may  be  an  improper  requei^t,  but 
if  you  did,  no  words  can  express  my  feelings.  I  think  it  wouhl  almost 
kill  me.  I  must  beg  of  you  to  excuse  this  being  written  in  pencil,  for  I 
dare  not  be  seen  with  a  pen  and  ink  in  my  hands.  I  have  nothing  more 
to  add,  except  that  I  hope  you  will  accept  my  best  wishes  for  yourself 
and  dear  friends,  and  believe  mc  to  remain  now  and  always,  your  very 
sincere  friend,  "  Maria  Ellis.'* 

"•  P.  S. — Miss  P.  forced  me  to  send  your  letter  back.  I  mention  it, 
for  perhaps  you  thought  it  unkind.  Farewell,  and  may  the  Almighty 
watch  over  you.'* 

It  further  appeared  that  on  the  3d  of  March,  1840,  Miss  Ellis  was 
walking  out  with  her  schoolfellows,  when  she  saw  the  prisoner  and  ano- 
ther person  in  a  gig,  and  almost  immediately  afterwards  the  prisoner 
came  behind  her,  and,  having  placed  his  hand  on  her  shoulder,  carried 
her  in  his  arms  to  the  gig,  she  struggling  and  screaming  all  the  time  as  ho 
was  doing  so.  It  was  proved  that  the  two  prisoners  took  her  in  the  gig 
to  St.  Ives,  where  the  prisoner  Mayle  got  out,  and  the  prisoner  Barratt 
alone  took  Miss  Ellis  to  an  inn  at  Huntingdon,  from  which  they  pro- 
ceeded in  a  post-chaise  to  Thrapstone,  and  thence  in  another  chaise  to 
Wellingborough;  and  it  was  proved  by  Miss  Ellis  that  during  this  part 
of  the  journey  the  prisoner  Barratt  t5ok  out  a  pistol  and  threatened  to 
shoot  himself.  It  further  appeared,  that  the  parties  proceeded  in  ano- 
ther chaise  to  the  railway  station  at  Weedon,  at  which  place  the  brother 
of  Miss  Ellis  came  up  and  took  her  away  from  the  prisoner  Barratt. 

From  the  cross-examination  of  Miss  Ellis  it  appeared  that  at  an  early 
part  of  her  acquaintance  with  the  prisoner  Barratt  she  had  offered  him 
a  pair  of  white  gloves,  which  he  declined  accepting,  and  that  she  had 
worked  him  a  pair  of  slippers,  and  asked  for  a  lock  of  his  hair,  and  that 
fehe  had  accepted  a  ring  from  him,  which  she  had  in  her  possession  at 
the  time  of  the  trial,  and  that  during  the  time  of  her  residence  at  Mrs. 
Wilson's,  she,  with  the  other  pupils  of  that  lady,  had  gone  to  the  theatre 
to  see  a  conjurer  named  Festo,  and  that  the  theatre  being  darkened  to 
give  effect  to  the  performance,  the  prisoner  Barratt  attempted  to  kiss 
her,  and  sat  with  his  arm  round  her  waist  for  some  time,  of  which  she 
never  complained  to  Mrs.  Wilson,  although  she  mentioned  it  to  some  of 
her  sclioolfellows  on  the  next  day.  Miss  Ellis  was  also  cross-examined, 
with  a  view  of  showing  that  she  had  consented  to  the  abduction. 

Evidence  was  given  to  show  that  Miss  Ellis  would,  on  her  attaining 
the  age  of  twenty-one,  be  entitled  to  a  sum  of  £2100,  under  the  will  of 
the  late  Mr.  Whitwell ;  and  it  was  also  proved  that  the  prisoner  had  said 
that  he  had  seen  the  will  of  Mr.  Whitwell,  and  that  he  knew  Miss  Ellis 
would  be  entitled  to  £'220  a  year. 

It  was  proved  by  a  police-officer  that  he  apprehended  the  prisoner  in 
London  at  his  brother's  house,  to  which  place  he  had  gone  after  Misa 
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Ellis  had  been  taken  away  from  him.  The  police  officer  stated,  that 
^vhen  he  took  the  prisoner  into  custody,  he  found  a  letter  in  a  desk  in 
the  room  where  both  the  prLsoner  and  liis  brother  were,  which  letter  was 
directed  to  a  person  in  the  neighbourhood  of  the  prisoner's  late  residence. 
The  witness,  on  finding  the  letter,  was  about  to  open  it,  when  the  pri- 
soner told  him  it  had  nothing  to  do  with  the  business  that  he  had  come 
about.  The  officer  opened  the  letter,  and  it  was  now  offered  in  evidence 
on  the  part  of  the  prosecution. 

J.  Sijdney  Taylor  and  Gunning^  for  the  prisoner,  objected  to  the  let- 
ter being  received  in  evidence,  on  the  ground  that  it  was  neither  proved 
to  be  in  the  handwriting  of  the  prisoner,  nor  had  it  been  found  in  his 
possession.  It  was  conceded  that  written  documents  found  upon  persons, 
though  not  proved  to  be  written  by  them  or  by  their  direction,  might  be 
received  in  evidence  as  facts  in  the  case,  but  there  was  no  case  that  went 
the  length  of  saying  that  a  written  paper  not  traced  to  the  prisoner's 
possession,  nor  proved  to  be  in  his  handwriting,  but  which  happened  to 
be  found  in  the  house  of  a  third  person  where  he  was  arrested,  was  ad- 
missible in  evidence. 

Parke,  B. — I  am  of  opinion  that  the  letter  is  receivable  in  evidence, 
on  the  ground  that  the  prisoner  has  made  a  statement  in  reference  to  it 
which  shows  that  he  was  cognisant  of  its  contents,  which  raises  the  pre- 
sumption that  it  was  written  by  his  direction.  If  the  letter  has  really 
nothing  to  do  with  the  charge  against  the  prisoner,  its  production  cannot 
strengthen  the  case  for  the  prosecution ;  but  if  it  has,  then  the  contents 
of 'a  written  paper  so  found,  and  connected  as  this  is  with  what  the  pri- 
soner said  on  his  apprehension,  is  matter  of  consideration  for  the  jury. 

The  letter  was  given  in  evidence.  It  contained  directions  to  the  per- 
son to  whom  it  was  addressed,  to  forvjard  to  London  the  prisoner's  lug- 
gage, as  he  intended  to  proceed  to  Calais  to  keep  out  of  the  way,  in 
consequence  of  an  attempt  which  he  had  made  to  carry  off  the  prose- 
cutrix, and  for  which  it  stated  that  he  feared  he  could  be  transported. 

There  was  no  evidence  against  Mayle  as  an  accessory  before  the 
fact. 

J,  Sydney  Taylor  addressed  the  jury  for  the  prisoner  Barratt. — Even 
if  Miss  Ellis  was  neither  directly  nor  indirectly  a  consenting  party  to 
her  own  abduction,  there  is  no  proof  that  the  prisoner  was  actuated  by 
motives  of  lucre.  If  the  prisoner  carried  off  this  lady  even  against  her 
own  consent,  and  was  instigated  to  do  so  by  the  natural  desire  of  an 
ardent  unreflecting  lover  to  rescue  her  from  the  condition  of  constraint 
in  which  she  was  placed,  and  to  make  her  his  wife  from  affection  to  her 
person,  and  did  not  seize  her  person  as  the  means  of  getting  at  her  pro- 
perty, I  submit,  in  point  of  law,  the  charge  of  felony  cannot  be  sustained. 
The  policy  of  the  law  was  to  prevent  the  practices  of  cold  and  heartless 
speculators,  who,  without  having  the  slightest  feeling  of  affection  for  a 
female  entitled  to  some  present  or  future  interest  in  real  or  personal 
property,  and,  perhaps,  having  no  previous  intimacy  with  the  person 
marked  out  as  the  victim  of  their  cupidity,  deliberately  planned  the  getting 
possession  of  the  object  of  their  schemes,  either  by  force  or  fraud,  in 
order  to  obtain  the  property,  on  which  alone  they  had  fixed  their  atfec- 
tions.  In  the  present  case  it  is  evident  that  the  attachment  was  mutual, 
and  that  the  prisoner  was  passionately  fond  of  the  young  lady ;  to  insure 
an  honourable  union  with  whom  he  had  encountered  all  these  perils. 
Look  at  the  letters  and  consider  whether  such  language  frcm  a  beloved 
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object,  supposed  to  be  in  a  state  of,  at  least,  moral  coercion  and  captivity, 
vas  not  sufficient  to  prompt  and  impel  the  prisoner  to  take  the  violent 
step  which  he  did  to  rescue  a  devoted  girl,  and  place  her  beyond  the 
reach  of  those  whose  interference  had  made  her  miserable  and  him 
dosfperate,  without  his  being  in  the  slightest  decree  influenced  by  the 
sordid  and  ba^e  motive  of  lucre,  which  the  indictment  alleges.  In  the 
case  of  Hex  v.  Wakefield  (which  occasioned  the  present  enactments  on 
this  subject,  as  an  amendment  of  the  old  law),  the  circumstances  were 
very  different.  In  that  case  the  parties  had  no  previous  intimacy  ;  and 
therefore  all  inducement  to  the  act  arising  from  real  passion  and  aff'ec- 
tion  was  out  of  the  question;  and  the  abduction  in  that  instance,  as  well 
:i.>i  almost  every  other  which  has  been  the  subject  of  penal  inquiry,  could 
be  accounted  for  on  no  other  grounds  than  those  of  cold  and  sordid  cal- 
culation, to  get  possession  of  a  lady's  property  by  first  obtaining  posses- 
sion of  her  person. 

Parke,  B.  (in  summing  up). — I  agree  with  the  learned  counsel  for 
the  prisoner,  that  there  is  a  great  distinction  between  this  case  and  the 
ca<e  of  Rex  v.  Wakefield^  as  there  was  not  in  that  case  any  previous 
intimacy  between  the  parties.  I  also  agree  with  him  as  to  his  argument, 
that  if  all  the  other  requisites  of  the  statute  constituting  the  offence  are 
satisfied,  and  the  evidence  of  the  motive  being  the  base  and  sordid  one 
of  lucre  is  unsatisfactory  or  insufficient,  it  will  be  your  duty  to  acquit  the 
jirisoner  of  the  charge  of  felony.  It  is  clearly  made  out  that  Miss  Ellis 
is  entitled  to  personal  property,  and  that  the  prisoner  took  her  away 
with  the  intention  of  marrying  her ;  and  I  think  that  the  other  intent 
may  be  entirely  laid  out  of  your  consideration,  as  there  is  no  evidence 
of  it  whatever.  You  will  therefore  say  whether,  the  prosecutrix  being  a 
"lady  entitled  to  property,  the  prisoner  either  took  her  away  or  detained 
her  against  her  will,  with  the  intent  of  marrying  her,  but  for  the  base 
purpose  of  getting  possession  of  her  property ;  and  if  you  come  to  the 
conclusion  that  that  was  so,  it  will  be  your  duty  to  find  him  guilty  of  the 
felony.  With  respect  to  the  motives  of  the  prisoner,  evidence  has  been 
given  of  expressions  used  by  the  prisoner  respecting  the  property  of  Miss 
Ellis,  such  as  his  having  told  one  of  the  witnesses  that  he  had  seen  Mr. 
Whitweirs  will,  and  that  she  would  be  entitled  to  «£200  a  year.  These 
expressions  are  important  for  you  to  consider,  in  order  to  your  forming 
a  judirniont  whether  the  prisoner  was  actuated  by  motives  of  lucre  or  not. 
Uiile<.->  you  are  satisfied  that  such  a  motive  prompted  him  to  take  away 
the  prosecutrix  against  her  will,  he  is  entitled  to  bo  acquitted  of  the 
felony ;  and  you  will  then  consider  whether  he  used  any  force  to  her 
j»i.-rson  in  taking  her  away,  and  took  her  away  against  her  consent ;  for 
if  he  did,  and  he  is  not  guilty  of  the  felony,  you  may,  under  the  present 
indictment,  convict  him  of  the  assault. (ci) 

Verdict — Guilty  of  the  assault. 

B.  Andrews  and  Bi/Ies,  for  the  prosecution. 

e/.  Sidney  Taylor  and  Gunning^  for  the  prisoner. 

(a)  Under  the  stat.  1  Vict.  c.  85,  s.  11,  referred  to  ante,  vol.  8,  p.  243,  n.  {h) 
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WESTERN  SPRING  CIRCUIT,  1840. 

BEFORE  MR.  JUSTICE  COLTMAN  AND  MR.  BARON  ROLFE. 


TAUNTON  ASSIZES. 
BEFORE  MR.  JUSTICE  COLTMAN. 

REGINA  V.  PERKINS.— p.  395. 

A  boy  between  ten  and  eleven  years  of  age  was  mortally  wounded,  and  died  the  next  day.  On 
the  evening  of  the  day  on  which  he  was  wounded,  he  was  told  by  a  surgeon  that  he  could  not 
recover.  The  boy  made  no  reply,  but  appeared  dejected.  It  appeared  from  his  answern  to 
questions  put  to  him  that  he  was  aware  that  he  would  be  punished  hereafter  if  he  said  what 
was  untrue : — Heldf  that  a  declaration  made  by  him  at  this  time  was  receivable  in  evidence 
on  the  trial  of  a  person  for  kilUng  him,  as  being  a  declaration  in  articulo  mortis. 

Murder. — The  prisoner  was  indicted  for  the  murder  of  Charles  Lock, 
by  shoothig  him  with  a  gun. 

It  appeared,  that  on  the  28th  of  March,  1840,  the  deceased  received  a 
severe  wound  from  a  gun  loaded  with  shot,  of  which  wound  he  died  at 
five  o'clock  the  next  morning.  The  deceased,  who  was  ten  years  old 
at  the  precedhig  Michaelmas,  made  certain  statements,  after  he  had  been 
wounded,  and  it  was  proposed  to  give  these  statements  in  evidence  as 
declarations  in  articulo  mortis. 

To  show  the  state  of  tlie  child  at  the  time  when  the  statements  were 
made,  wliich  was  in  the  evening  of  the  28th  of  March,  two  surgeons 
were  examined,  Mr.  Charles  Moore  Collins,  and  his  father,  Mr.  Charles 
Paik  Collins. 

Mr.  Charles  Moore  Collins  said,  "I  was  of  opinion  the  boy  could  not 
survive  many  days.  I  said  to  him,  *My  good  boy,  you  must  know  you 
are  now  labouring  under  a  very  severe  injury,  which  in  all  probability 
you  will  not  recover  from,  and  the  effecis  of  it  will  most  likely  kill  you.* 
My  father  asked  him  if  he  was  perfectly  conscious  where  he  should  go 
if  he  told  a  lie,  and  where  he  should  expect  to  go  if  he  told  the  truth  on 
the  subject.  In  answer  to  the  first  he  said  he  should  expect  to  go  to 
hell,  and  to  the  latter,  he  should  go  to  heaven.  My  father  said  nearly 
similar  words  to  what  I  said  myself  When  he  was  told  that  he  was 
not  likely  to  recover,  I  could  see  a  change  in  the  expression  of  his  coun- 
tenance. The  appearance  of  tears  came  into  his  eyes,  and  an  appear- 
ance such  as  it  is  dillicult  to  describe — an  api)earance  of  distress ;  but 
tie  said  nothing,  that  I  can  remember,  expressing  either  assent  or  dissent. 
My  father  did  say  to  the  deceased,  'you  may  recover,  though  in  all  pro- 
bability you  will  not.'  " 

Mr.  Charles  Palk  Collins: — "I  was  present  on  the  evening  of  the 
28th.  I  said  to  the  deceased,  after  feeling  his  pulse,  and  examining  the 
wound,  *  My  little  man,  you  appear  tome  to  be  much  more  sensible 
than  from  the  nature  of  the  accident  you  have  received  I  should  have 
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expected.  It  is  impossible  for  me  to  say  whether  you  may  survive  the 
injury  or  not.  I  think  it  more  than  probable  you  may  be  dead  before 
morning.*  I  then  asked  him  if  he  was  aware  of  the  nature  of  an  oath. 
He  made  no  reply.  I  then  said,  *If  you  don't  tell  the  truth,  and  how 
this  accident  occurred,  where  do  you  expect  to  go?'  He  then  said,  'to 
Jiell.'  If  you  do  speak  the  truth,  I  suppose  you  expect  to  go  to  heaven? 
He  made  no  reply.  I  then  told  him,  *I  put  these  questions  to  you,  tliat 
in  case  of  your  death,  the  truth  of  the  accident  may  be  ascertained,'  or 
words  to  that  effect.  I  don't  think  he  made  any  reply.  He  expressed 
no  opinion  as  to  his  state.  After  that  he  made  a  statement,  which  I 
took  down  in  writing." 

On  cross-examination  this  witness  said,  "I  said  'you  may  recover;  it 
is  impossible  for  me  to  say;  but  I  don't  think  it  likely  you  will  be  alive 
by  the  morning.' "  This  witness  also  said  further,  that  the  child  ap- 
peared at  the  time  in  a  very  debilitated  state  from  the  injury,  but  that 
he  appeared  to  be  a  very  quick,  intelligent  child.  The  witness  also 
stated  that  he  had  known  the  child  before  the  accident. 

Btre^  for  the  prisoner^  objected  that  the  statements  made  by  the  de- 
ceased were  not  receivable  in  evidence — 1st,  because  it  did  not  sufli- 
cieiitly  appear  that  the  deceased  was  without  any  hope  of  recovery ;  and, 
2dly,  that  as  the  deceased  was  under  fourteen  years  of  age,  they  were 
not  receivable  unless  the  deceased  was  aware  of  the  obligation  of  an 
oath. 

CoLTMAN,  J.,  received  the  statements  in  evidence,  reserving  the  ques- 
tion as  to  their  admissibility. 

Verdict — Guilty  of  manslaughter. 

Carroll^  for  the  prosecution. 

Bert^  for  the  prisoner. 


BEFORE  LORD  DENMAN,  C.  J.;  TINDAL,  C.  J.;  LORD  ABINGER,  C.  B.;  LIT 
TLEDALE.J.;  PARKE,  B.;  BOSANQUET,  J. ;  ALDERSON,  B.;  PATTESON,  J. 
WILLIAMS,  J.;  COLERIDGE,  J.;  COLTMAN,  J.;  ERSKINE.  J.;  AND  ROLFE,  B 

Bert^  for  the  prisoner. — The  qiiestion  is,  whether  the  statements  of  the 
deceased  were  receivable  in  evidence  as  declarations  in  articulo  mortis. 
It  was  proved  that  one  of  the  surgeons  told  the  deceased  that  he  might 
recover,  though  he  (the  surgeon)  thought  he  would  not,  and  that  the 
deceased  himself  did  not  say  any  thing.  To  render  a  statement  receiva- 
ble, the  learned  judge  must  be  satisfied  either  from  the  expressions 
used  by  the  deceased,  or  from  the  surroimding  circumstances,  that  the 
deceased  at  tlic  time  of  making  the  declaration,  was  without  any,  even 
the  slightest,  hope  of  recovery.  This  appears  from  the  cases  of  JRcx  v. 
SpiUhury,  ante,  vol.  7,  p.  1S7,  (32  E.  C.  L.  R.  487 ;)  Rex  v.  Van  Bufchell, 
ante,  vol.  3,  p.  Q29,  (14  E.  C.  L.  R.  493;)  Rex  v.  Wellbourn,  1  Ea.  P. 
C.  35S ;  Rex  v.  Christie^  Carr.  Supp.  232,  and  2  Russ.  C.  &  M.  685  ; 
B.a-  v.  Mosley^  M.  C.  C.  97 ;  Rex\,  Crocket,  ante,  vol.  4,  p.  544,  (19  E. 
i).  L.  R.  578;)  RexY.  Hayward,  ante,  vol.  6,  p.  157,  (25  E.  C.  L.  R. 
331 :)  Rex  v.  Bonner,  Id.  386,  (25  E.  C.  L.  R.  451 ;)  and  Rex  v.  Fa- 
^ent,  ante,  vol.  7,  p.  238,  (32  E.  C.  L.  R.  501.) 

A1.DERS0N,  B. — Simpson^s  case,  1  Lewin's  C.  C.  78,(flr)  is  contrary  to 

(a)  See  also  the  case  of  Reg.  ▼.  Battye^  post 
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the  decision  of  my  brother  Gaselee  in  Bex  v.  Fagent^  as  in  that  case 
the  deceased  got  better,  and  Mr.  Justice  Bayley  received  the  evidence. 

Lord  Denman,  C.  J. — It  might  be  that  the  latter  part  of  the  evidence 
in  Rex  v.  Fagent  threw  a  light  upon,  and  explained  the  other  part. 

Bere, — ^There  was  also  a  case  at  Exeter  before  Mr.  Justice  Coleridge, 
of  a  music-master,  who  was  tried  for  the  murder  of  his  wife,  by  cutting 
her  throat.  It  appears  that  the  medical  man  had  no  time  after  tlie 
woman  was  wounded  to  tell  her  of  her  danger,  and  that  she  said  some- 
thing, and  died  within  a  quarter  of  an  hour ;  and  the  learned  judge 
would  not  receive  evidence  of  the  statement  she  had  made,  because 
neither  the  medical  man  had  told  her  of  her  danger,  nor  had  she  ex- 
pressed any  thing  on  the  subject.  There  is  also  another  objection,  which 
is,  that  the  declaration  is  not  admissible,  even  if  it  were  in  articulo  mor- 
tis, because  the  deceased  was  only  ten  years  and  some  months  old ;  and 
I  submit,  that  unless  there  be  some  evidence  that  the  deceased  was 
acquainted  with  the  nature  of  an  oath,  his  declaration  in  articulo  mortis 
is  not  receivable. 

Alderson,  B. — ^The  deceased  says  he  expects  to  be  punished  here- 
after, if  he  does  not  tell  tlie  truth. 

Bere, — The  surgeons  differ  as  to  the  expressions  used.  The  only 
analogous  cases  I  can  find  are  those  relating  to  the  time  at  which  child- 
ren can  commit  crime ;  and  the  rules  on  that  subject  may  afford  a  cri- 
terion as  to  the  time  at  which  the  law  presumes  a  child  to  know  right 
from  wrong.  A  child  under  seven  years  old  cannot  commit  a  crime, 
and  between  seven  and  fourteen  a  child  is  presumed  to  be  incapable  till 
the  contrary  appears.  Lord  Coke  says,  1  Inst.  247  b,  "  In  criminal 
cases,  as  felony,  &c.,  the  act  and  wrong  of  a  madman  shall  not  be  ^ 
imputed  to  him,  for  that  in  those  causes  actus  non  facit  reum  nisi  mens 
sit  rea,  and  he  is  amens,  (id  est)  sine  mente,  without  his  mind  or  discre- 
tion, and  furiosus  solo  furore  punitur ;  a  madman  is  only  punished  by 
his  madness ;  and  so  it  is  of  an  infant  until  he  be  of  the  age  of  four- 
teen, which  in  law  is  accounted  the  age  of  discretion." 

Aldersox,  B. — All  this  would  go  to  show  that  a  child  under  seven 
could  not  be  examined  at  all. 

Parke. — There  is  no  rule  as  to  the  age  of  children  to  be  examined 
as  witnesses.  A  child,  who  has  sufficient  knowledge,  may  be  exainined. 
With  a  child  ten  years  old  all  this  speculation  would  not  be  gone  into. 

Bere, — In  the  case  of  Rex  v.  Pike,  ante,  vol.  3,  p.  598,  (14  E.  C.  L. 
R.  473,)  a  declaration  made  in  articulo  mortis  by  a  child  fotir  years  old 
was  rejected,  on  the  groimd  that  a  child  of  that  age  could  not  have  had 
that  idea  of  a  future  state  which  is  necessary  to  make  such  a  declaration 
admissible. 

Alderson,  B. — ^There  was  no  evidence  of  the  capacity  of  the  child. 

Bere, — Nor  is  there  here. 

Alderson,  B. — I  think  there  is. 

Bere. — In  the  case  of  Rex  v.  Travis,  1  Str.  700,  a  child  between  six 
and  seven  years  of  age  was  not  allowed  to  be  examined,  and  the  case 
proceeded  on  the  ground  that  children  of  so  tender  years  cannot  be  pre- 
sumed to  know  right  from  wrong,  so  as  to  be  admitted  as  witnesses ; 
and  in  the  case  of  Rex  v.  Owelty  iinie,  \o\,  4,  p.  236,  (19  E.  C.  L.  K. 
362,)  Mr.  Justice  Littledale  states,  that  the  age  of  fourteen  is  the 
age  at  which  the  presumption  of  law  arises  that  a  person  is  capable  of 
judging  of  what  is  wrong.     I  therefore  submit,  that  to  render  a  decla- 
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ration  of  this  kind  admissible  the  judge  must  be  satisfied  that  the  party 
making  it  had  not  even  the  sHghtest  hope  of  recovery ;  and  if  the  party 
making  the  declaration  was  under  fourteen  years  of  age  the  judge  must 
also  be  satisfied  that  the  party  was  aware  of  the  obligation  of  an  oath. 
The  case  was  considered  by  the  judges,  who  held  that  the  declara- 
tions of  the  deceased  were  properly  receivable  in  evidence,  and  that 
the  conviction  was  right. 


WELSH  SPRING  CIRCUIT,  1840. 


BEAUMARIS  ASSIZES. 
BEFORE  MR.  JUSTICE  WILLIAMS. 

REGINA  V.  JONES.— p.  401. 

The  qaarter  sessions  of  a  county  made  regulations  as  to  the  expenses  to  be  allowed  in  cases  of 
felony,  and  by  one  of  them  directed  that  the  taxed  bill  of  costs  should  be  annexed  to  the  order 
for  their  payment.  These  regulations  were  confirmed  by  a  judge  under  the  stat.  7  Geo.  4,  c. 
64,  8.  26.  In  a  case  of  felony  the  clerk  of  assize  made  out  the  items  of  the  costs  allowed,  and 
on  the  other  half  of  the  same  sheet  of  paper  wrote  the  order  fur  payment  of  their  amount.  The 
attorney  fur  the  prosecution  tore  off  the  first  half  of  the  paper,  which  contained  the  items,  and 
presented  the  other  half  to  the  county  treasurer  for  payment.  The  treasurer  refused  to  pay: — 
Htid,  that,  on  account  of  the  mutilation  of  the  order  the  treasurer  was  not  indictable  for  this 
refosal. 

Where  a  queen*s  counsel  was  instructed  to  argue  a  criminal  case  for  a  defendant  on  a  point 
reserved  for  the  consideration  of  the  fifteen  judges,  but  at  the  time  fixed  for  the  argument  had 
not  obtained  a  license  firom  her  majesty  to  argue  against  the  crown,  but  only  a  certificate  from 
the  Secretary  of  State's  office,  the  court  directed  the  argument  to  stand  over  for  such  license 
to  be  obtained. 

Misdemeanor. — The  first  count  of  the  indictment  charged  that  Hugh 
Wynn,  Esq.,  was  coroner  of  the  county  of  Anglesey,  and  that  a  coro- 
ner's inquest  taken  before  him  had  found  Hugh  Roberts  guilty  of  the 
manslaughter  of  his  wife  (reciting  the  inquisition),  and  that  the  coroner 
bound  over  Anne  Owen  to  prosecute  at  the  next  assizes  for  the  county 
of  Anglesey ;  that  she  did  appear  at  the  assize  held  before  Mr.  Justice 
Vaugiian  on  her  recognisance  to  prosecute,  and  did  prosecute  Hugh 
Roberts  on  the  25th  of  July,  1838  (reciting  the  indictment  which  was 
preferred,  which  was  for  murder) ;  and  that,  upon  the  request  of  Anne 
Owen,  the  Court,  at  the  assizes,  did  order  that  the  treasurer  of  the 
county  of  Anglesey  should  forthwith  pay  unto  the  said  Anne  Owen,  or 
her  order,  a  certain  sum,  to  wit,  the  sum  of  86?.  18«.  Cc?.,  for  so  prose- 
cuting the  said  Hugh  Roberts  for  murder  and  manslaughter ;  and  that 
the  said  order  was  then  and  there  forthwith,  by  one  John  Lloyd,  clerk 
of  assize,  he  being  the  proper  oflBcer  of  the  Court  in  that  behalf,  made 
out  upon  and  directed  to  the  treasurer  of  the  county,  and  delivered  to 
Anne  Owen ;  and  that  the  defendant,  then  being  treasurer  of  the  county, 
had  sight  of  the  order,  and  was  then  and  there  served  with  a  copy  of 
the  same,  and  requested  to  pay  the  same ;  and  it  was  averred  that  the 
place  where  the  offence  of  Hugh  Roberts  was  supposed  to  have  beea 
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committed  was  contributing  to  the  county  rate,  and  that  the  defendant 
unlawfully,  wilfully,  and  obstinately  neglected  and  refused  to  pay  the 
Bum  mentioned  in  the  said  order,  or  any  part,  contrary  to  the  said  order 
and  the  form  of  the  statute,  &c. 

The  second  count  was  nearly  similar  to  the  first,  but  omitted  the  alle- 
gation respecting  the  coroner's  inquest. 

The  third  count  was  similar,  but  stated  that  Anne  Owen  appeared  on 
subpoena,  instead  of  stating  that  she  was  bound  by  recognisance. 

The  fourth  count  merely  stated  the  substance  of  the  order,  and  charged 
that  the  defendant  disobeyed  it. 

Tliis  indictment  was  preferred  against  the  defendant  as  treasurer  of 
the  county  of  Anglesey,  the  alleged  offence  being  the  r<  .1  of  the 
defendant  to  pay  the  sura  of  money  specified  in  the  followiu^  order. 

''  At  the  Anglesey  Summer  Assizes,  1838 : — The  Court  doth  order 
the  treasurer  of  the  county  of  Anglesey,  forthwith  to  pay  to  Anne 
OwiMi,  or  her  order,  the  sum  of  8GZ.  18«.  6d.,  for  prosecuting  Hugh 
Koberts  for  murder  and  manslaughter.  For  doing  which,  this  shall  be 
the  siiid  treasurer's  warrant.     By  the  Court. 

"J.  Lloyd,  Clerk  of  Assize." 

It  appeared,  that  at  a  General  Quarter  Sessions  of  the  peace,  held  at 
Beaumaris,  for  the  county  of  Anglesey,  on  the  3d  of  April,  lt538, 
certain  regulations  were  established  as  to  the  rate  of  costs  and  expenses 
to  be  allowed  to  prosecutors,  under  the  stat.  7  Geo.  4,  c.  64,  s.  26,  which 
]  ofrulations  having,  on  the  12th  of  April  following,  received  the  appro- 
bation and  signature  of  a  judge,  according  to  the  statute,  are  by  that 
section  declared  to  be  *'  binding  upon  all  persons  whatsoever." 

Amongst  these  regulations  there  was  one  to  the  following  efiect : — 
'*  Tiiat,  in  all  cases,  the  taxed  bill  of  costs  and  the  justice's  certificate 
Of  costs  before  trial  be  attached  to  the  warrant  of  the  taxing  officer,  and 
be  delivered  with  it  to  the  county  treasurer." 

It  appeared  in  evidence,  that  the  usual  course  and  practice  in  making 
out  ordeis  or  warrants  upon  the  treasurer,  was  in  conformity  with  the 
last-mentioned  regulation ;  and  it  was  proved,  that  these  orders  are 
usually  made  out  upon  a  sheet  of  paper,  and  that  upon  one  side  is  the 
order  upon  the  treasurer,  in  the  form  before  set  forth,  and  upon  tlie 
( ther  are  specified  the  several  items  composing  the  amount  for  which  the 
demand  is  made  upon  the  treasurer ;  and  that  in  this  case  such  form  had 
been  observed.  It  further  appeared  that  the  attorney  of  Anne  Owen, 
having  received  the  order  in  question,  in  the  state  above  described,  tore 
off  the  half  sheet  which  contained  the  particulars  of  the  several  charges, 
and  presented  that  half  sheet  only  which  contained  the  order  or  warrant 
above  set  forth  to  the  defendant,  who  far  that  cause  refused  to  pay  the 
^aine. 

TaivnHrnd  and  IF.  Yardley^  for  the  defendant,  submitted,  first,  that 
the  nia<ristratcs  at  the  quarter  sessions  had  power  to  make  the  regulation 
a  hove  set  fojth,  and  that  it  having  received  the  sanction  of  the  judge, 
according  to  the  statute,  it  was  "binding  upon  all  persons  whatsoever;" 
and  secondly,  that  even  if  that  were  not  so,  the  defendant,  as  treasurer, 
was  not  bound  to  obey  a  mutilated  document. 

Jirvis  and  Wehhy^  for  the  crown. — The  magistrates  have  exceeded 
thoir  authority  in  making  this  regulation.  Their  power  only  extends  to 
regulating  the  rate  of  costs  and  expenses.     The  order,  as  it  is,  is  a  per- 
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feet  order  made  by  the  officer  of  the  court  on  the  treasurer,  which  the 
treasurer  is  bound  to  obey ;  and  if  the  treasurer  be  thus  ordered  to  pay 
a  certain  amount,  he  has  no  right  to  inquire  as  to  the  way  in  which  the 
officer  of  the  court  has  arrived  at  that  amount. 

Williams,  J.,  reserved  the  points  for  the  opinion  of  the  fifteen  judges. 
Verdict — Guilty,  subject  to  the  points  reserved. 

Jervis  and  Welshy,  for  the  prosecution. 

Townsend  and  TT.  Yardley^  for  the  defendant. 


The  case  was  to  have  been  argued  before  the  judges  in  Easter  Term, 
184Q;  but  it  being  stated  by  0,  Oresswellj  who  was  instructed  to  argue 
for  the  defendant,  that  he  had  not  obtained  a  license  from  her  majesty 
Tinder  the  royal  sign  manual,  to  argue  against  the  crown,  and  that  he 
had  only  received  a  certificate  from  the  Secretary  of  State's  office,  the 
judges  directed  the  case  to  stand  over  till  Trinity  Term,  that  her 
majesty's  license  might  be  obtained.(a) 


BEFORE  LORD  DENMAN,  C.  J. ;  TINDAL,  C.  J;  LITTLEDALE,  J.;  ALDERSON,  B.; 
PATTESON,  J.:  WILLIAMS,  J.;  GURNEY,  B. ;  COLTMAN,  J.;  ERSKINE,  J.; 
MAULE,  J. ;  AND  ROLFE,  B. 

C.  Cresswellj  for  the  defendant. — This  is  not  such  an  order  as  the 
treasurer  was  bound  to  obey.  By  the  stat.  12  Geo.  2,  c.  29,  s.  7,  the 
treasurers  of  counties  are  to  deliver  in  at  the  quarter  sessions,  exact  ac- 
counts of  all  moneys  paid  by  them,  "  and  to  lay  before  the  justices  at 
such  sessions,  the  proper  vouchers  for  the  same.'*  By  the  stat.  7  Geo. 
4,  c.  4,  s.  26,  the  justices  at  the  quarter  sessions  are  empowered  to  make 
regulations  as  to  the  rate  of  expenses  in  cases  of  felony.  It  is  said  on 
the  other  side  that  this  merely  empowers  them  to  fix  a  scale  of  charges ; 
but  I  submit  that  it  does  more,  and  that  they  have  power  to  regulate  the 
way  in  which  those  costs  shall  be  demanded.  It  is  said  that  the  trea- 
surer has  no  right  to  inquire  into  the  items.  But  if  the  taxing  officer 
had  allowed  more  than  the  justices  directed  to  be  allowed  by  the  regu- 
lations, would  the  treasurer  be  indictable  if  he  did  not  pay  the  amount 
ordered  by  the  taxing  officer  ? 

Alderson,  B. — How  can  the  treasurer  know  that  the  regulations  are 
complied  with,  unless  he  sees  the  items  ? 

TiNDAL,  C.  J. — There  seems  to  be  no  use  in  tearing  off  half  the  paper. 

GcRNEY,  B. — The  figures  on  the  first  half  of  the  paper  may  be  most 
important.  In  a  case  before  my  Brother  Coleridge,  in  the  bail  court, 
yesterday,  it  was  imputed  that  a  person  had  in  a  case  of  this  kind  falsi- 

(a)  The  attorney  and  solicitor-j^eneral,  a  queen's  Serjeant,  or  a  queen's  counsel,  cannot 
fippear  in  a  case  against  the  crown  (even  if  the  crown  be  a  nominal  party  only) 
without  a  license  under  her  majesty's  sign  manual.  To  obtain  this  license,  a  petition  is 
presented  to  her  majesty.  This  petition  is  left  at  the  secretary  of  state's  office,  and  a  sum 
of  1/.  10«.  paid,  on  which  a  certificate  is  given ;  and  the  license  is  then  prepared,  to  which 
her  majesty's  sign  manual  is  obtained.  The  form  of  the  petition  is  given  in  Gude's  Cr. 
Office  Practice,  vol.  2,  p.  599,  and  the  form  of  the  license.  Id.  390.  Serjeants  and  coun- 
sel, who  have  patents  of  precedency,  may  appear  in  cases  against  the  crown,  without  any 
such  license. 

VOL.  XXXVIII.  31  X 
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jSed  the  items  to  a  large  amount,  and  got  payment  on  an  order  for  the 
total. 

C.  Cresswell. — The  attorney  might  falsify  the  facts  and  get  too  large 
an  allowance,  and  then,  having  an  order  for  the  gross  amount,  he  might 
burn  the  statement  containing  the  false  items.  I  submit,  also,  that  as 
the  whole  was  written  by  the  taxing  officer  on  one  sheet  of  paper,  the 
whole  was  one  instrument,  of  which  the  bill  of  items  formed  a  part ;  and 
that  the  order  not  being  perfect  without  the  bill  on  the  other  half  sheet, 
the  attorney  for  the  prosecution  presented  only  a  part  of  the  order. 
This  is  a  regulation  made  with  a  view  that  the  county  should  not  pay 
more  than  is  allowed  by  the  scale  of  charges.  If  the  treasurer  disobeyed 
the  order  of  the  sessions  approved  by  the  judge,  he  might  be  indicted. 
The  treasurer  had  a  right  to  see  the  whole  of  the  document,  and  was  not 
bound  to  obey  a  part  of  it. 

JerviSy  for  the  crown. — The  real  question  is,  whether  the  quarter  ses- 
sions, by  importing  into  their  regulations  a  term  which  they  had  no  right 
to  import  into  them,  can  be  a  court  of  appeal  over  the  taxing  officer  of 
the  assizes,  who  for  this  purpose  is  the  court.  It  is  said  on  the  other 
side  that  they  have  a  power  to  annex  conditions  to  the  scale  of  expenses. 
The  Stat.  12  Geo.  2,  c.  29  (the  county  rate  act),  does  not  apply.  By 
the  22d  section  of  the  stat.  7  Geo.  4,  c.  64,  costs  are  to  be  allowed  to 
prosecutors  and  witnesses  in  cases  of  felony ;  and  the  24th -section  directs 
that  the  order  shall  be  delivered  out,  and  by  that  section  the  treasurer  is 
"required"  "upon  sight  of  every  such  order  forthwith  to  pay  the  person 
named  therein,  or  to  any  one  authorized  to  receive  the  same  on  his  or 
her  behalf,  the  amount  in  such  order  mentioned,  and  -shall  be  allowed  the 
same  in  his  accounts."  The  clerk  of  assize  is  bound  by  the  scale  of 
charges  regulated  under  the  26th  section,  but  the  treasurer  is  bound  on 
sight  of  the  order  to  pay  the  amount  specified  in  it ;  and  it  is  to  be  pre- 
sumed that  the  taxing  officer  has  taxed  according  to  the  scale.  The 
treasurer  refused  to  pay  here,  because  the  bill  of  items  was  taken  off;  he 
might  in  another  case  refuse  because  the  justice's  certificate  was  not  an- 
nexed, and  yet  that  is  the  only  voucher  the  attorney  has  for  the  ex- 
penses before  the  committing  magistrate.  In  practice  the  attorney 
never  makes  out  a  bill  for  the  clerk  of  assize  to  tax ;  and  the  practice  is 
for  the  clerk  of  assize  to  have  the  brief  handed  to  him,  and  then  look  at 
the  back  of  the  indictment  to  see  who  the  witnesses  were,  and  on  doing 
this  he  gives  his  order  for  the  costs.  I  submit  that  the  quarter  sessions 
may  (subject  to  the  approbation  of  the  judge)  regulate  the  rate  of  costs, 
but  not  the  manner  in  which  they  are  to  be  paid.  Can  the  sessions  re- 
view a  taxation  made  at  the  assizes  ?  Can  they  say  you  have  allowed  a 
farmer  who  was  a  witness  3«.  6d.  a  day  instead  of  \%.  6d.,  according  to 
our  scale  ?  If  the  sum  allowed  was  too  large,  the  treasurer  might  have 
asked  a  review  of  the  taxation,  or  might  have  taken  out  a  summons  to  , 
show  cause  why  a  bill  should  not  be  delivered.  The  annexing  of  the 
magistrate's  certificate  or  the  bill  of  items  could  be  of  no  use,  as  the 
order  is  that  which  the  treasurer  is  bound  to  obey. 

GuRNEY,  B. — The  officer  made  out  this  paper  in  the  proper  form. 

(7.  Cresswell,  in  reply. — How  can  a  party  tear  off  one-half  of  the 
document  and  present  the  other,  and  then  indict  the  treasurer  for  diso- 
bedience ?  The  whole  is  the  order  made  out  by  the  clerk  of  assize.  The 
attorney  makes  out  no  bill. 


407] 


9  Carrington  &  Payne.  243 


Jcrvis. — He  is  deprived  of  the  magistrate's  certificate. 

EriSKiXE,  J. — Which  is  of  no  use  to  him  after  the  taxing  officer 
aHows  it. 

C.  CresswelL — Mr.  Jervis  says,  **  Suppose  that  the  items  were  annexed, 
and  the  taxing  officer  allowed  more  than  he  ought  according  to  the  scale, 
that  could  not  make  any  difference."  But,  I  would  ask,  how  could  an 
order,  bad  on  the  face  of  it,  be  inforced  by  indictment  ?  The  treasurer 
has  a  right  to  see  the  paper  in  the  same  state  in  which  it  was  originally 
issued  by  the  officer  of  the  court ;  and  if  this  conviction  is  supported,  it 
will  defeat  a  regulation  which  tends  to  prevent  abuses. 

The  case  was  considered  by  the  judges,  who  held  the  conviction 
wrong,  their  lordships  being  of  opinion  that  the  defendant,  as  treasurer, 
was  not  bound  to  obey  the  order  in  the  state  in  which  it  was  presented  to 
him,  by  reason  of  its  mutilation ;  but  their  lordships  did  not  determine 
the  point  as  to  the  power  of  the  sessions  to  make  the  regulation  set  forth 
ante,  p.  403. 


NORTHERN  SPRING  CIRCUIT,  1840, 


YORK  ASSIZES. 

BEFORE  MR.  JUSTICE  ERSKINE. 


REGINA  V.  PRINGLE.— p.  408. 

The  proTisions  of  the  stat.  7  Geo.  4,  c.  16,  s.  88,  extend  to  the  forging  and  uttering  a 
receipt  or  other  document,  relating  to  a  Chelsea  pension,  supposed  to  be  payable;  and 
are  not  confined  to  cases  of  forging  and  uttering  receipts,  and  other  documents,  relating 
to  pensions  in  actual  existence. 

An  indictment  on  that  statute  charged  the  prisoner  with  having  forged  and  uttered  <'a 
certain  receipt,  relating  to  and  concerning  the  payment  of  a  certain  pension,  to  wit,  4/. 
11«.  0}</.,  supposed  to  be  payable  to  one  N.  M.,  as  an  out-pensioner  of  the  Royal  Hospi- 
tal for  Soldiers  at  Chelsea,  in  the  county  of  Middlesex." — Held  good. 

Forgery. — The  prisoner  was  indicted  under  the  38th  section  of  the 
Stat.  7  Geo.  4,  c.  16.(a)     The  first  count  of  the  indictment  charged  that 

(a)  By  which  it  is  enacted,  **  that  if  any  person  shall  willingly  and  knowingly  personate, 
or  falsely  assume  the  name  or  character,  or  procure  any  other  to  personate  or  falsely 
assume  the  name  or  character  of  any  officer,  non-commissioned  officer,  soldier,  or  other 
person,  entitled  or  supposed  to  be  entitled  to  any  pension,  wages,  pay,  grant,  or  other  allow- 
ance of  money,  prize-money,  or  relief  due  or  payable,  or  supposed  to  be  due  or  payable, 
for  on  account  of  any  service  done,  or  supposed  to  be  done,  by  any  such  officer,  non-com- 
missioned officer,  soldier,  or  other  person  as  aforesaid,  in  his  majesty's  army  or  other 
military  serrice,  or  shall  personate  or  falsely  assume  the  name  or  character  of  the  execu- 
tor or  administrator,  wife,  relation,  or  creditor  of  any  such  officer,  non-compus6ione<l 
officer,  or  soldier,  or  other  person  as  aforesaid,  in  order  fraudulently  to  receive  pension, 
wages,  pay,  grant  or  any  oUier  allowance  of  money,  prixe-money,  or  relief  due  or  payable, 
or  supposed  to  be  due  or  payable,  for  or  on  account  of  any  services  done,  or  supposed  to  be 
donSf  by  any  8uch  officer,  non-commissioned  officer,  solctier,  or  other  person  as  aforesaid^ 
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the  prisoner  on,  &c.,  and,  &c.,  "  feloniously  did  forge  and  counterfeit, 
and  cause  and  procure  to  be  forged  and  counterfeited,  and  knowingly 
and  willingly  act,  aid,  and  assist  in  the  forging  and  counterfeiting  a 
certain  receipt  relating  to  and  concerning  the  payment,  of  a  certain 
pension,  to  wit,  4Z.  ll^f.  OJd.,  supposed  to  be  payable  to  one  Nicholas 
Morrill,  as  an  out-pensioner  of  the  Royal  Hospital  for  Soldiers  at 
Chelsea,  in  the  county  of  Middlesex,  for  a  certain  time,  to  wit;  for 
ninety-two  days,  from  the  1st  day  of  July,  1838,  to  the  30th  day  of 
September  following,  both  days  included,  which  said  forged  and  counter- 
feited receipt  is  as  follows :  that  is  to  say  [here  the  forged  receipt  was 
set  out,  and  also  the  forged  certificate  attached  to  it,  which  stated  that 
the  party  named  in  it  was  alive,  and  entitled  to  the  pension] ;  for  and  in 
order  to  the  recovery  of  the  said  pension,  with  intent  thereby  then  and 
there  to  obtain  payment  of  the  said  pension  from  the  lords  and  other 
commissioners  of  the  Royal  Hospital  for  Soldiers  at  Chelsea,  in  the 
county  of  Middlesex,  against  the  form  of  the  statute,'*  &c.  The  second 
count  was  exactly  similar,  except  that  it  stated  an  intent  to  obtain  pay- 
ment from  *'  a  certain  person  then  and  there  authorized  to  pay  the  same, 
to  wit,  one  Thomas  Constantine  Brooksbank,"  instead  of  an  intent  to 
obtain  payment  from  the  commissioners.  The  3d  count  was  like  the 
second,  but  substituting  the  name  of  "Joseph  Thompson"  for  that  of 
Mr.  Brooksbank.  The  4th  and  5th  counts  were  like  the  Ist  and  3d,  but 
set  out  the  receipt  without  the  certificate.  The  6th,  7th,  and  8th  counts 
were  in  the  same  form  as  the  1st,  2d,  and  3d,  except  they  were  for  utter- 
ing^ instead  of  forging.  The  9th  count  was  like  the  6th,  except  that  it 
set  out  the  receipt  without  the  certificate.  The  10th  count  was  {or  forg- 
ing "a  certain  certificate^  relating  to  and  concerning  a  certain  other 
pension,  to  wit,  4Z.  11«.  OJd.,  supposed  to  be  payable  to  the  said  Nicho- 
las Morrill  as  an  out-pensioner  of  the  said  hospital  for  a  certain  time,  to 

or  if  any  person  shall /or^^,  or  counterfeit,  or  alter,  or  cause  or  procure  to  be  forged,  or 
counterfeited,  or  altered,  or  knowingly  and  willingly  act,  aid,  or  assist  in  forging,  counter- 
feiting, or  altering  the  name  or  handwriting  of  any  officer,  non-commissioned  officer,  sol- 
dier, or  other  person  entitled,  or  supposed  to  be  entitled^  to  any  pension,  wages,  pay,  grant, 
allowance  of  money,  prize-money,  or  relief  due  or  payable,  or  supposed  to  be  due  or  payable, 
for  or  on  account  of  any  such  service  or  supposed  serTice  as  aforesaid,  or  the  name  or 
handwritiirg  of  any  officer,  under-officer,  clerk,  or  servant  of  the  said  commissioners  of  the 
aaid  hospital  at  Chelsea,  or  of  any  officer  or  person  in  any  way  concerned  in  the  paying, 
or  ordering,  directing,  or  causing  the  payment  of  the  said  pensions,  wages,  pay,  money, 
allowance  of  money,  prize-money,  or  relief,  or  any  of  them,  or  shall  forge^  counterfeit,  or 
alter,  or  cause  or  procure  to  be  forged,  counterfeited,  or  altered,  or  knowingly  and  will- 
ingly act,  aid,  or  assist  in  forging,  counterfeiting,  or  altering  any  letter  of  attorney,  bill, 
ticket,  order,  certificate,  voucher,  receipt^  will,  or  any  other  power,  instrument,  warrant, 
document,  or  authority  whatsoever  relating  to  or  in  anywise  concerning  the  payment  or  obtain- 
ing or  claiming  any  pension,  wages,  pay,  grant,  allowance  of  money,  prize-money  or  relief, 
/or  and  in  order  to  the  receiving,  obtaining,  or  claiming  any  suck  pension,  wages,  pay,  grant, 
allowance  of  money,  prize-money,  or  relief,  or  shall  utter  or  publish  as  true,  or  knowingly 
Mnd  willingly  act,  aid,  or  assist  in  uttering  or  publishing  as  true,  knowing  the  same  to  be 
forged,  counterfeited,  or  altered,  any  such  letter  of  attorney,  bill,  ticket,  order,  certifi- 
cate, voucher,  receipt,  will,  or  any  other  power,  instrument,  warrant,  document,  or  authority 
whatsoever,  trith  intent  to  obtain  the  payment  of  any  suck  pension,  wages,  pay,  money,  or 
allowance  of  money,  prize-money,  or  relief  from  the  said  commissioners  of  the  said  hospital 
at  Chelsea,  or  from  any  officer,  under-officer,  clerk,  or  servant  of  the  said  commissioners, 
or  from  the  person  authorized  or  supposed  to  be  authorized  to  pay  the  same,  or  with 
intent  to  defraud  any  person  whatsoever,  or  any  corporation  whatsoever,  every  such  per- 
son so  offending,  being  thereof  lawfully  convicted,  shall  be,  and  is  hereby  declared  and 
adjudged  to  be,  guilty  of  felony,  and  shall  and  may  be  transported  for  life,  or  for  such 
term  of  years  as  the  court  shall  adjudge." 
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wit,  for  ninety-two  days,  from  the  1st  day  of  July  to  the  30th  of  Sep- 
tember following,  which  said  forged  and  counterfeit  certificate  is  as  fol- 
lows [the  certificate  was  set  out  without  the  receipt],  for  and  in  order  to 
the  recovery  of  the  said  last-mentioned  pension,"  with  intent  to  defraud 
the  commissioners.  The  11th  count  was  exactly  similar  to  the  10th, 
except  that  it  was  for  uttering  instead  of  forging.  The  12th  count  was 
for  uttering  the  certificate  [setting  it  out],  with  intent  to  obtain  payment 
from  a  certain  person  then  and  there  authorized  to  pay  the  same,  to  wit, 
one  Joseph  Thompson,  with  intent  to  defraud  the  commissioners.  The 
13th  count  was  for  uttering  a  forged  "  document^  relating  to  and  con- 
cerning the  payment  of  a  -certain  other  pension,  to  wit,  4?.  11«.  OJd., 
supposed  to  he  payable  to  the  said  Nicholas  Morrill,  as  an  out-pensioner'* 
[describing  it  as  in  the  1st  count,  and  setting  out  the  receipt  and  certifi- 
cate], with  intent  to  defraud  the  commissioners. 

It  appeared  that  the  prisoner,  for  the  purpose  of  obtaining  payment 
of  a  pension  which  had  ceased  to  exist  on  the  death  of  a  pensioner  named 
Morrill,  had  forged  and  uttered  a  receipt  and  certificate,  which  were  in 
the  following  form : — 

"  Assignment  Receipt, 
"  84  ft.  Nicholas  Morrill. 

"  1«.  Qld  per  diem,  ShefiBeld,  426. 
"  We,  the  undersigned  churchwarden  and  overseer  of  the  parish  of 
Brightside  Brierlow,  in  the  county  of  York,  do  hereby  acknowledge  to 
have  received  of  Thomas  Constantino  Brooksbank,  Esq.,  agent  for  the 
out-pensioners  of  Chelsea  Hospital  (by  the  hands  of  Mr.  Joseph  Thomp- 
son), the  sum  of  4?.  11«.  QJd.,  being  the  amount  due  to  the  above-named 
out-pensioner  of  the  said  hospital  for  ninety-two  days,  from  the  1st  of 
July,  1838,  to  the  30th  of  September  following,  both  days  included,  by 
virtue  of  an  assignment  made  by  the  aforesaid  pensioner,  conformably 
to  an  act  of  Parliament  passed  in  the  fifty-ninth  year  of  the  reign  of  his 
Majesty  King  George  the  Third,  intituled,  'An  Act  to  Amend  the  Laws 
for  the  Relief  of  the  Poor.'  Five  per  cent,  being  deducted  pursuant  to 
the  act  of  Parliament,  28  Geo.  2,  c.  1. 

"John  Wilson,  Churchwarden. 
"4?  lis.  Old, 
"  Witness,  J.  Pringle. 

"Thomas  Gray,  Overseer  of  the  Poor."  * 

"  We,  the  undersigned  churchwarden  and  overseer  of  the  parish  afore- 
said, do  hereby  certify  that  the  above-named  out-pensioner  is  alive  and 
entitled  to  his  pension,  being  no  otherwise  provided  for  by  government, 
"  Dated  this  19th  day  of  October,  1838. 

"John  Wilson,  Churchwarden. 

"  Thomas  Gray,  Overseer  of  the  Poor." 

Verdict — Guilty. 
Baines  and  Worthy y  for  the  prisoner,  submitted  in  arrest  of  judgment, 
that,  in  order  to  constitute  an  offence  under  the  latter  branch  of  the 
38th  sect,  of  the  stat.  7  Geo.  4,  c.  16,  it  was  essential  that  there  should 
be  an  actual  existing  pension  at  the  time  of  the  commission  of  the 
offence  of  forging  and  uttering,  and  that  the  indictment  should  have 
charged  .the  actual  existence  of  such  pension,  and  that  it  was  not  suffi- 
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cient  under  that  branch  of  the  section  to  allege  (as  in  the  present  indict- 
ment) that  the  instrument  forged  related  to  a  pension  supposed  to  be 
payable. 

Erskine,  J. — The  objection,  if  well  founded,  is  one  that  affects  not 
only  the  form  of  the  indictment,  but  also  the  question  whether  the  pri- 
soner has  committed  a  felony  or  not. — I  will  reserve  the  point  for  the 
consideration  of  the  judges. 

Atcherley,  Serjt.,  Armstrong  ^  Hoggins^  for  the  crown. 

Baines  ^"  Worthy y  for  the  prisoner. 


BEFORE  LORD  DENMAN,  C.  J. ;  TINDAL,  C.  J. ;  LORD  ABINGER,  a  B. ;  LITTLE- 
DALE,  J. ;  PARKE,  B. ;  BOSANQUET,  J. ;  ALDERSON,  B. ;  PATTESON,  J. ;  WII#- 
LIAMS,  J. ;  COLERIDGE,  J. ;  COLTMAN,  J. ;  ERSKINE,  J. ;  AND  ROLFE,  B. 

Wortley^  for  the  prisoner. — The  question  in  this  case  arises  on  the 
wording  of  the  latter  part  of  the  38th  section  of  the  stat.  7  Geo.  4,  c. 
16 ;  and  I  submit  that  no  offence  under  that  statute  is  stated  on  the 
indictment ;  and  that  its  provisions  as  to  forging  and  uttering  receipts 
and  documents  do  not  apply  to  a  supposed  pension,  but  only  to  actually 
existing  pensions.  In  the  earlier  part  of  the  section  as  to  personating, 
and  as  to  the  forging  of  the  name  or  handwriting  of  any  officer,  &c.,  the 
words  "supposed  to  be  entitled,"  and  "supposed  to  be  due  and  payable" 
occur,  but  in  the  latter  part  of  the  section  they  are  omitted,  and  the 
forgery  and  uttering  appear  therefore  to  relate  to  actually  existing  pen- 
sions, wages,  pay,  &c.,  and  the  words  "  such  pension"  in  that  portion  of 
the  clause  which  relates  to  the  uttering  of  forged  receipts  and  documents, 
only  refer  to  the  last  antecedent,  which  is  such  pension  as  is  mentioned 
with  respect  to  the  forging  of  the  receipts  and  documents.  This  statute 
is  merely  a  re-enactment  of  former  provisions.  In  the  stat.  46  Geo.  3, 
c.  69,  relating  to  Chelsea  pensioners,  the  provisions  as  to  personating  and 
forging  are  iu  separate  sections.  The  8th  section,  which  relates  to 
personating,  contain  the  words  "  supposed  to  be  entitled,"  but  in  the  9th 
section,  which  relates  to  forgery,  they  are  omitted.  In  the  stat.  47  Geo. 
3,  sess.  2,  c.  25,  s.  7  &  8,  the  same  difference  occurs ;  and  I  submit  that 
where  the  legislature  in  one  section  of  an  act  of  Parliament  use  particu- 
lar words,  and  in  another  section  omit  them,  it  must  be  taken  that  the 
omission  is  intentional.  In  the  cases  as  to  settlement  by  renting  a  tene- 
ment, the  courts  in  construing  the  stat.  6  Geo.  4,  c.  67,  which  omitted 
some  of  the  terms  contained  in  the  stat.  59  Geo.  3,  c.  50,  held  that  the 
construction  should  be  different,  and  that  they  were  bound  by  the  words 
of  the  different  enactments.  In  Browns  case,  2  East,  P.  C.  1007,  the 
prisoner  was  convicted  on  the  stat.  32  Geo.  2,  c.  10,  for  personating 
William  Wheeler,  "  a  person  supposed  to  be  entitled  to  certain  prize- 
money  for  service  done  on  board  the  ship  Terpsichore."  There  was  no 
evidence  that  William  Wheeler  ever  served  on  board  that  ship,  or  even 
that  such  a  person  existed;  and  the  judges  held  the  conviction  wrong,  as 
there  was  no  evidence  that  there  was  any  such  person  as  William  Wheeler, 
who  either  was  entitled,  or  at  least  primfi,  facie  entitled  to  prize-money, 
as  a  seaman  on  board  the  Terpsichore, (a)  and  in  McAnellys  case,  2 

(a)  The  worda  of  the  stat.  81  Geo.  2,  c.  10,  a.  24,  are,  "  whosoever  willingly  and  know- 
ingly shall  personate,  or  falsely  assame  the  name  or  character  of  any  officer,  seaman, 
or  other  person,  entitled  or  supposed  to  be  entitled  to  any  wages,"  &c. 
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East,  P.  C.  1009,  it  was  also  held  that  the  personation  of  a  non-existing 
person  was  not  within  that  statute.  The  case  of  Rex  v.  Tannett,  R.  & 
R.  C.  C.  351,  also  decides  that  the  personation  must  be  of  some  person 
who  had  belonged  to  the  ship,  and  that  the  indictment  must  charge  the 
personating  of  some  such  person  ;  and  it  would  seem  that  the  object  of 
the  enactments  was  to  protect  the  pensioners. 

Loni  Denman,  C.  J. — Would  the  pensioner  lose  his  pension  if  the 
commissioners  paid  some  one  else  ? 

Wortlei/.— In  the  case  of  Rex  v.  Martin,  R.  &  R.  C.  C.  324,  the 
prisoner  was  indicted  under  the  stat.  54  Geo.  3,  c.  93,  s.  89,  for  persona- 
ting Joshua  Boatwright,  a  seaman  entitled  to  prize-money  for  service  on 
board  a  vessel  called  the  Lord  Keith.  Boatwright  had  been  entitled  to 
the  prize-money,  but  had  died  before  the  prisoner  had  personated  him. 
The  prisoner  was  convicted,  and  the  judges  held  that  the  conviction  was 
right,  and  that  the  act  applied,  although  the  seaman  personated  was  dead. 
In  the  case  of  Rex  v.  Cramp,  R.  &  R.  C.  C.  327,  who  was  indicted  on 
the  same  statute,  the  prisoner  had  personated  a  seaman  named  Cuff,  who 
was  dead,  and  whose  prize-money  had  been  paid  to  his  mother  before  the 
time  of  the  personation.  The  prisoner  was  convicted,  and  the  judges 
held  the  conviction  right ;  and  that  the  fact  that  the  money  had  been 
paid  to  the  mother  made  no  difference ;  these  two  latter  cases  were  not 
decided  on  the  statute  relating  to  Chelsea  pensioners,  but  on  the  stat. 
54  Geo.  3,  c.  93,  s.  89,  which  relates  to  Greenwich  pensioners,  and  in 
which  the  words  are  "  shall  forge,"  &c.,  "  any  letter  of  attorney,  bill, 
ticket,  certificate,"  &c.,  "in  order  to  receive  any  such  wages,  pay,"  &c., 
**  which  shall  be  due  or  supposed  to  be  due,'  or  shall  utter  any  forged 
letter  of  attorney,  &c.,  in  order  to  receive  any  wages,  &c.,  "due,  or  sup- 
posed to  be  due,  to  any  officer  or  seaman,"  &c.  The  words  "supposed 
to  be  due"  occurring  in  all  the  enactments  respecting  forgeries  relating 
to  Greenwich  pensioners,  but  not  occurring  in  any  of  the  provit^ions 
relating  to  the  forgery  of  receipts  or  other  documents  relating  to  Chelsea 
pensioners,  I  submit  therefore  that  the  indictment  is  bad. 

Hoggins,  for  the  crown. — I  submit  that  the  35th  section  of  the  stat. 
7  Geo.  4,  c.  16,  explains  the  38th  section,  and  by  the  35th  section  it  is 
enacted,  that  "in  all  indictments,  informations,  prosecutions,  or  other 
proceedings,  agamst  any  person  or  persons,"  "  for  forging,  counterfeit- 
ing, or  altering,  or  causing  or  procuring  to  be  forged,  counterfeited,  or 
altered,  or  aiding  or  assisting  in  forging,  counterfeiting,  or  altering,  or 
uttering  or  publishing  as  true,  or  causing  or  procuring  to  be  uttered  or 
published  as  true,  or  aiding  or  assisting  in  uttering  or  publishing  as  true, 
knowing  the  same  to  be  false  and  counterfeited,  any  letter  of  attorney, 
bill,  ticket,  order,  certificate,  assignment,  last  will,  or  power  of  attorney, 
or  other  power  or  authority  whatsoever,  in  order  to  receive,  obtain,  or 
claim  wages,  pay,  allowances  of  money,  pension-money,  or  prize-money 
due,  or  supposed  to  be  due,  to  any  such  officer  or  soldier,  or  other  person, 
or  for  knowingly  or  willingly  taking  a  false  oath,  or  causing  and  pro- 
curing any  other  to  take  a  false  oath  to  obtain  probate  of  any  will,  or 
to  obtain  letters  of  administration,  in  order  to  receive,  obtain,  or  claim 
wages,  pay,  prize-money,  or  pension-money,  due  or  supposed  to  be  due 
to  any  such  officer  or  soldier,  or  other  person,  or  for  any  fraud,  misbe- 
haviour, or  other  offence  to  which  such  form  is  applicable,  it  shall  be 
8afficient*to  charge  the  same  as  being  done  with  intent  to  defraud  the 
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lords  and  others  commissioners  of  the  Royal  Hospital  for  soldiers  at 
Chelsea,  in  the  county  of  Middlesex."  The  form  of  the  present  indict- 
ment is  there  recognised,  and  I  submit,  that,  taking  the  two  sections 
together,  the  words  "any  such  pension,"  at  the  latter  part  of  the  S8th 
section,  must  be  taken  to  mean  any  such  pension  as  is  mentioned  in  the 
first  part  of  the  clause.  If  the  present  objection  is  well  founded,  no 
indictment  can  be  framed  on  this  act  for  a  forgery  of  a  receipt  or  docu- 
ment relating  to  a  pension  supposed  to  be  due. 

Lord  Abinger,  C.  B. — It  might  be  an  offence  at  common  law,  or  an 
offence  against  some  other  statute. 

Erskine,  J. — If  the  indictment  had  stated  it  to  be  a  pension  payable 
to  Nicholas  Morrill,  it  would  have  failed,  as  there  was  no  proof  of  an 
existing  pension. 

Lord  Denman,  C.  J. — In  the  act  the  word  "of"  is  omitted. 

TiNDAL,  C.  J. — ^It  may  be  on  the  roll. 

Hoggins. — I  put  my  case  in  this  way : — the  first  count  of  the  indict- 
ment is  sufficient,  as  it  follows  the  words  of  the  35th  section,  and  I  pray 
that  section  in  aid  of  the  38th  section ;  and,  taking  the  two  sections 
together,  I  submit  that  the  indictment  is  good. 

Wortley,  in  reply. — The  35th  section  does  not  give  any  form  of 
indictment,  it  is  merely  intended  to  apply  to  the  laying  of  the  intent  to 
defraud. 

Alderson,  B. — The  words  "any  pension,". in  the  latter  part  of  the 
88th  section,  are  very  large.  The  question  is,  whether  they  may  not 
include  any  pension  due  and  payable,  any  pension  supposed  to  be  due 
and  payable,  or  any  pension  not  yet  granted. 

BosAXQUET,  J. — The  receipt  itself  speaks  of  its  being  due  and  pay- 
able to  the  pensioner. 

Wortley, — The  indictment  might  have  been  for  forging  a  receipt. 

Alderson,  B. — In  TanneVg  case,  the  supposed  person  whom  the 
prisoner  personated  was  not  entitled  to  the  money,  nor  did  the  persons 
who  were  to  pay  it  suppose  that  he  was  so,  because  there  was  no  such 
man ;  but  where  a  person  had  a  pension,  and  was  dead,  the  persons  who 
had  to  pay  the  money  might  still  suppose  that  it  was  due  from  them,  not 
knowing  of  the  death. 

The  case  was  afterwards  considered  by  the  judges,  who  held  the 
ndictment  was  good,  and  the  conviction  right. 
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REGINA  V.  MEGSON,  BATTYE,  and  ELLIS.— p.  418. 

Id  a  case  of  marder  it  appeared  that  two  days  before  the  death  of  the  deceased,  the  surgeon  told 
her  that  she  was  in  a  very  precarious  state ;  and  that  on  the  day  before  her  death,  when  she 
bad  become  much  worse,  she  said  to  the  surgeon,  that  she  found  herself  growing  worse,  and 
that  she  had  been  in  hopes  she  would  have  got  better,  but  as  she  was  getting  warsef  she 
thought  it  her  duty  to  mention  what  had  taken  place.  Imnuediately  after  this  she  made  a 
statement; — Held,  that  this  statement  was  not  receivable  in  evidence  as  a  declaration  in  arti- 
ctiio  mortis,  as  it  did  not  sufficiently  appear  that,  at  the  time  of  the  making  of  it,  the  deceased - 
was  without  hope  of  recovery. 

Murder. — ^The  prisoners  were  indicted  for  the  wilful  murder  of  Ann 
Stewart. 

On  the  part  of  the  prosecution  it  was  proposed  to  give  in  evidence  a 
declaration  made  by  the  deceased  on  the  29th  of  April,  as  a  declaration 
in  articulo  mortis.  To  show  the  state  in  which  the  deceased  was,  a 
surgeon  was  called,  who  said — ^^  On  the  evening  of  the  28th  of  April,  I 
found  the  deceased  in  bed  with  all  the  usual  symptoms  of  fever  brought 
on  by  cold ;  on  the  29th  she  complained  of  her  chest,  and  was  suffering 
from  inflammation  of  the  lungs ;  she  was  extremely  ill,  and  I  then  told 
her  slie  was  in  a  very  precarious  state  ;  on  the  next  day  (the  30th)  she 
was  much  worse,  and,  in  my  judgment,  was  in  imminent  danger ;  she 
then  made  a  statement  to  me ;  upon  hearing  that  statement  I  examined 
her  person,  and  found  the  left  labium  pudendi  much  swollen,  and  the 
right  labium  discoloured,  and  the  skin  within  the  labia  on  both  sides 
abraded ;  she  was  also  suffering  much  from  pain  over  the  ribs,  which 
increased  on  pressure  and  on  drawing  m  the  breath ;  she  died  on  the 
next  day.  Immediately  before  she  made  the  statement  to  me  she  said 
that  she  found  herself  growing  worse,  and  that  she  had  been  in  hopes 
she  would  have  got  better,  but  as  she  was  getting  worse,  she  thought  it 
her  duty  to  mention  what  had  taken  place." 

RoLFE,  B. — I  think  that  it  does  not  sufficiently  appear  that  the  de- 
ceased was  without  hope  of  recovery.  I  think  that  I  ought  not  to 
receive  the  evidence. 

The  evidence  was  rejected,  (a) 

The  jury  found  all  the  prisoners  not  guilty. 

Baines  and  Pashley^  for  the  prosecution. 

Worthy  J  for  the  prisoner  Megson. 

IVilkinSy  for  the  prisoner  Battye. 

(a)  See  the  case  of  Reg.  t.  Perkins,  ante  p.  895,  and  the  authoritieB  there  referred  to. 

VOL.  XXXVIII.  82 
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REGINA  V.  MEGSON,  BATTYE,  and  ELLIS.— p.  420. 

On  the  trial  of  an  indictment  for  a  rape,  it  appeared  that  the  person  alleged  to  have  been  raTiahedy 
(but  who  was  since  dead,)  had  come  home  evitiently  suffering  from  recent  violence.  It  was 
proved,  that  on  her  return  home  she  made  a  statement  as  to  the  injury  she  had  received,  and 
named  the  persons  who  had  committed  it : — H^id^  that  the  particulars  of  this  statement  could 
not  be  given  in  evidence  as  independent  evidence,  to  show  who  were  the  persons  who  com- 
mitted the  ofience,  and  that  statements  of  this  kind  were  only  admissible  to  confirm  the  evi- 
dence  of  the  prosecutrix,  by  showing  that  she  made  a  recent  complaint  of  the  injury  she  had 
received. 

Rape. — ^The  three  prisoners  who  were  tried  in  the  last  case  were 
indicted  for  a  rape  committed  on  the  person  of  Ann  Stewart,  (the  same 
person  who  was  alleged  in  the  last  cas.e  to  have  been  murdered.) 

Evidence  was  given  to  show  that  the  outrage  in  question  had  been 
perpetrated  on  Ann  Stewart,  (who  had  since  died,)  early  on  the  morning 
of  the  24th  of  April,  and  it  was  proved  by  the  person  with  whom  she 
lodged,  that  she  returned  home  about  five  o'clock  on  the  morning  of  that 
day,  and  that  when  she  so  returned  her  dress  was  in  disorder,  and  that 
she  had  only  one  boot,  and  that  her  cap  was  torn,  and  that  her  clothes 
were  much  stained  with  blood.  It  was  also  proved,  that  on  the  exami- 
nation of  her  person  by  a  surgeon  on  a  subsequent  day,  it  appeared  that 
she  had  a  bruise  on  the  knee,  another  bruise  within  the  right  thigh,  a 
lacerated  wound  in  the  vagina,  and  other  marks  on  the  private  parts, 
such  as,  in  the  opinion  of  the  medical  witnesses,  showed  forcible  con- 
nexion to  have  taken  place.  The  deceased,  as  soon  as  she  returned 
home  on  the  morning  of  the  24th,  made  a  complaint  of  what  had  hap- 
pened to  her  on  that  morning. 

Bainesj  for  the  prosecution,  proposed  to  ask  the  terms  in  which  Ann 
Stewart  had  made  the  complaint. 

Worthy^  for  the  prisoner  Megson. — I  submit  that  that  evidence  is  not 
admissible.  The  evidence  as  to  what  the  deceased  said,  on  returning  to 
her  lodgings  on  the  24th  of  April,  must  be  confined  to  the  fact  that  she 
made  a  complaint.  The  particulars  of  the  complaint  made  by  her  are 
clearly  not  admissible  as  evidence  of  the  truth  of  her  statement.  The 
words  of  Phillips  on  Evidence  are,  "  It  is  now  the  general  practice  to 
exclude  any  mention  of  the  details  of  the  complaint.  In  case  of  the  death 
of  the  party  injured,  or  in  case  of  her  absence  for  any  cause,  the  particu- 
lars of  her  complaint  stated  in  the  absence  of  the  prisoners,  could,  under 
no  circumstances,  be  received."     Vol.  1,  p.  204,  8th  ed. 

Barnes  and  Pashley,  for  the  prosecution. — The  woman's  complaint 
of  her  bodily  sufferuigs  is  undoubtedly  receivable  in  evidence ;  that  was 
so  held  in  the  case  of  ^/Jveson  v.  Lord  Kinnaird^  6  East,  188.  The 
only  question  is,  whether  her  account  of  the  particular  cause  of  those 
suflferings  may  be  admitted.  According  to  the  case  of  Thomson  and 
Another  v.  Trevanion^  Skinn.  402,  cited  1  Phill.  on  Ev.  203,  the  wo- 
man's statement  of  the  cause  of  her  sufierings  would  seem  to  be  admis- 
sible. So  in  Rex  v.  Foster,  ante,  vol.  6,  p.  325,  (25  E.  C.  L.  R.  421,)  it  was 
held  by  Baron  Gurney,  Mr.  Justice  Patteson,  and  Mr.  Justice  Park, 
that  what  a  deceased  person  had  said,  immediately  on  being  knocked 
down  by  a  cab,  as  to  the  cause  of  the  irjjury  which  he  had  received,  was 
evidence  against  the  cab-driver  on  his  trial  for  manslaughter.  As  to  the 
exclusion  of  the  particulars  of  the  complahit  in  case  of  rape,  the  state- 
ment cited  from  Phillips  on  Evidence  rests  on  Rex  v.  Clarice,  2  Stark. 
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N.  P.  C.  242,  (3  E.  C.  L.  R.  333.)  But,  in  the  recent  case  oi  Reg.  v. 
H^alker^  2  M.  &  Rob.  212,  Baron  Parke  said,  "The  sense  of  the  thing 
certainly  is,  that  the  jury  should  in  the  first  instance  know  the  nature 
of  the  complaint  made  by  the  prosecutrix,  and  all  that  she  then  said ; 
but  for  reasons  which  I  never  could  understand,  the  usage  has  obtained 
that  the  prosecutrix's  counsel  should  only  inquire  generally,  whether  a 
complaint  was  made  by  the  prosecutrix  of  the  prisoner's  conduct  towards  • 
her,  leaving  the  counsel  of  the  latter  to  bring  before  the  jury  the  particu- 
lars of  that  complaint  by  cross-examination."  The  propriety  of  the 
ruling  in  Rex  v.  Clarke  is  also  doubted  by  Mr.  Starkie  in  his  work  on 
Evidence,  2  Stark.  Ev.  700,  n.  (a). 

RoLFE,  B. — There  is  a  wide  difference  between  receiving  such  state- 
ments as  confirmatory  of  a  prosecutrix's  credibility  in  a  charge  of  rape, 
on  which  she  is  examined  as  a  witness,  and  in  a  case  like  the  present, 
where  the  complaint  made  is  to  be  received  as  independent  evidence. 
I  entertain  very  great  doubts  indeed,  about  the  admissibility  of  such 
evidence. 

The  evidence  was  not  given. 

RoLPE,  B.,  (in  summing  up.) — I  had  a  strong  feeling  that  it  was  not 
competent  to  the  prosecutor  to  extract  in  detail  the  complaint  made  by 
the  deceased  on  her  return  home.  In  ordinary  cases  of  rape,  where  a 
witness  describes  the  outrage  in  the  witness-box,  evidence  of  her  com 
plaint  soon  after  the  occurrence  of  the  outrage  is  properly  admissible  to 
show  her  credit  and  the  accuracy  of  her  recollection.  Here,  however, 
the  object  was  to  give  in  evidence  the  particulars  of  the  complaint  as 
independent  evidence,  with  a  view  of  showing  who  were  the  persons 
who  conmiitted  the  offence.(a)  All  that  could  be  safely  received  was, 
I  think,  her  complaint  that  a  dreadful  outrage  had  been  perpetrated 
upon  her. 

The  prisoners  were  acquitted. 

Baints  and  Pashley^  for  the  prosecution. 

Worthy^  for  the  prisoner  Megson. 

Wilkinsj  for  the  prisoner  Battye. 

(a)  See  the  case  of  Rtg,  ▼.  Gutteridge,  potL 


NEWCASTLE  ASSIZES. 

BEFORE  R.  B.  ARMSTRONG,  ESQ. 

( TFho  sat  for  Mr.  Justice  Coltman.) 

REGINA  V.  ROBSON.— p.  423. 

A  count  in  an  indictment  for  forging  a  request  for  the  delivery  of  goods,  which  describes  the 
forged  instrument  as  **  a  certain  forged  request  for  the  delivery  of  goods  to  one  J.  R./'  is  good 
under  the  stat  3  &  8  Will.  4,  c  122,  s.  2,  and  is  not  too  general 

Forgery. — ^The  first  count  of  the  indictment  charged,  that  the  prison- 
er, on  and  at,  &c.,  ^'  feloniously  did  forge  a  certain  request  for  the  de- 
livery of  goods/'  which  said  forged  request  for  the  delivery  of  goods  is 
as  follows,  that  is  to  say : — 
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"May  17,  1840. 
"  Mr.  French,  Newcastle-on-Tjne. 

"Sir — Please  to  forward  as  address  below,  soon  as  possible,  three 
mourning  rings,  sizes  0.  P.  Q.,  good  weight  and  well  finished;  three  or 
four  gold  guard  curbs;  the  last  you  sent  me  were  not  as  I  like  them ; 
you  may  send  one  or  two  ladies'  gold  watches,  fashionable  patterns ;  I 
want  them  immediately.  As  I  may  be  from  town  for  a  short  time,  you 
had  better  direct  your  parcel  to  Mr.  J.  Robinson,  88  Percy  street,  New- 
castle, as  Mr.  R.  is  the  person  I  wish  to  recommend  to  you ;  he  is  a  safe 
hand,  having  plenty  of  cash ;  he  is  the  writer  of  this :  and  as  my  clerk 
deceived  mo  to  a  considerable  amount,  be  particular  not  to  address  it 
Robson.  I  hope  you  will  be  kind  enough  to  let  Mr.  Robinson  have  them 
directly.     I  remain  yours,  &c. 

"  G.  B.  Berona. 

"  P.  S.  I  have  thought  it  best  to  sign  my  own  name,  as  a  precaution 
against  future  trouble. 

"  For  Mr.  B.  Bergna, 

"  Mr.  J.  French,  Jeweller,  Jacob  Robinson. 

*'  5,  Newcastle  Place,  London." 

--with  intent  to  defraud  one  Jacob  French,  against  the  form  of  the 
statute,"  &c.  The  second  count  was  for  uttering  the  forged  request  for 
the  delivery  of  goods,  setting  it  out  exactly  as  it  was  set  out  in  the  first 
count.  The  third  and  fourth  counts  were  similar  to  the  first  and  second 
counts,  except  that,  in  setting  out  the  forged  instrument,  the  address 
"  Mr.  J.  French,  jeweller,  5  Newcastle-place,  London,"  was  omitted.  The 
fifth  count  charged  that  the  prisoner  on,  &c.,  at,  &c.,  "  feloniously  did 
forge  a  certain  other  request  for  the  delivery  of  goods,  with  intent  to 
defraud  the  said  Jacob  French ;  against  the  form  of  the  statute,"  &c. 
The  sixth  count  charged  that  the  prisoner  on,  &c.,  at,  &c.,  "  feloniously 
did  offer,  utter,  dispose  of,  and  put  oif  a  certain  other  request  for  the 
delivery  of  goods,  with  intent  to  defraud  the  said  Jacob  French,  he  the 
said  Joseph  Philip  Robson,  at  the  time  he  so  uttered,  put  oif,  and  pub- 
lished the  said  last-mentioned  forged  request  for  the  delivery  of  goods 
as  aforesaid,  then  and  there  well  knowing  the  same  to  be  forged ;  against 
the  form  of  the  statute,"  &c.  The  seventh  count  charged  that  the 
prisoner  on,  &c.,  at,  &c.,  "  feloniously  did  ofier,  utter,  dispose  of,  and 
put  off  a  certain  other  forged  request  for  the  delivery  of  goods  to  one 
Jacob  Robinson,  with  intent  to  defraud  the  said  Jacob  French,  he  the 
said  Joseph  Philip  Robson,  at  the  time  he  so  uttered,  put  off,  and  pub- 
lished the  said  last-mentioned  request  for  the  delivery  of  goods,  to  the 
said  Jacob  Robinson,  then  and  there  well  knowing  the  same  to  be 
forged;  against  the  form  of  the  statute,  &c.  The  eighth  count  was 
exactly  similar  to  the  seventh,  except  that  it  stated  the  instrument  to  be 
a  forged  request  for  the  delivery  of  goods  to  Giovanni  Battista  Bergna, 
instead  of  describing  it  as  a  forged  request  for  the  delivery  of  goods  to 
Jacob  Robinson. 

It  appeared  that  the  prisoner  had  formerly  been  employed  by  Mr. 
Bergna  (who  was  but  little  acquainted  with  the  English  language),  to 
write  letters  for  him,  and  that  the  forged  document  was  received  by  Mr. 
French,  who  resided  in  London,  and  had  before  sold  goods  to  Mr, 
Bergna. 

Evidence  was  given  to  show  that  the  forged  instrument  was  in  the 
handwriting  of  the  prisoner,  and  also  that  the  paper  on  which  it  was 
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written  had  been  torn  from  a  copybook,  which  was  found  in  the  room  in 
which  the  prisoner  was  apprehended. 

The  forged  instrument  was  put  in  and  read ;  and  it  appeared  that  the 
words  which  in  the  setting  of  it  out  in  the  indictment  were  set  out  as 
"guard  curbs,**  in  the  instrument  itself  were  "guards  curbs."  It  was 
proved  that  by  the  term  "guards"  is  meant  chains  to  guard  a  watch  or 
eye-<rlass,  and  that  the  term  "  curb"  means  a  description  of  the  pattern. 

Wortley^  for  the  prisoner,  submitted — first,  that  with  respect  to  those 
counts  of  the  indictment  in  which  the  instrument  was  set  out,  the  Laying 
of  the  words  to  be  "guard  curbs"  instead  of  "guards  curbs"  was  a  fiital 
variance,  and  he  cited  the  case  of  Rex  v.  Drake^  2  Salk.  660  ;(a)  and 
secondly,  that  the  other  counts  were  bad,  as  they  did  not  describe  the 
instrument  in  such  a  manner  as  would  sustain  an  indictment  for  stealing 
it,  so  as  to  satisfy  the  provisions  of  the  stat.  2  &  3  Will.  4,  c.  123,  s.  2, 
which  provides,  that  in  indictments  for  forgery  it  should  be  sufficient  to 
describe  the  forged  instrument  "  in  such  a  manner  as  should  sustain  an 
indictment  for  stealing  the  same." 

Ingham  and  Granger^  for  the  prosecution,  submitted — first,  that  there 
was  no  variance,  as  the  sense  of  the  words  was  not  altered  by  the  ifctro- 
duction  of  the  letter  «,  and  that  the  words  "  three  or  four  gold  guard 
curbs"  meant  exactly  the  same  as  the  words  "three  or  four  gold  guards 
curbs."  They  cited  the  cases  of  Rex  v.  Ilart^  1  Leach,  172,(6)  Rex  v. 
Beach,  1  Cowp.  229,(c)  and  Rex  v.  Oldfield,  2  Russ.  C.  M.  1482,(d)  and  on 
the  second  point  they  submitted  that  the  description  of  the  forged  in- 
strument was  quite  sufficient  to  satisfy  the  provisions  of  the  stat.  2  &  3 
Will.  4,  c.  123,  s.  2 ;  for  that,  in  indictments  for  larceny  of  written  do- 
cuments, the  instrument  was  always  described  in  terms  quite  as  general 
as  those  contained  in  the  present  indictment. 

Mr.  Armstrong,  considering  it  doubtful  whether  the  objections  could 
be  sustained,  left  the  case  to  the  jury,  who  found  the  prisoner 

Guilty. 

Ingham  and  Granger^  for  the  prosecution. 

Worthy,  for  the  prisoner. 


In  the  ensuing  term  the  case  was  considered  by  the  fifteen  judges,  who 
held  the  conviction  right,  and  that  the  counts  which  did  not  set  out  the 
instrument  were  good,  under  the  stat.  2  &  3  Will.  4,  c.  123,  s.  2  \(e) 
but  the  point  as  to  the  variance  was  not  decided. 

{a)  In  that  case,  which  woa  an  information  for  a  Ubel,  it  was  held  that  the  setting  out 
of  the  word  "nor"  instead  of  the  word  **not,"  was  a  fatal  variance,  although  the  sense 
was  not  altered  thereby. 

{b)  In  that  case  it  was  held,  that  the  word  " received"  in  the  setting  out  of  a  forged 
instrument,  and  the  woni  *'  rriceved'^  in  the  instrument  itself,  was  no  yariance. 

(<•)  In  that  case  a  variance  of  *^  under tood"  instead  of  ^*  understood'^  was  held  not  to  be 
ntat«rial :  and  in  that  case  Lord  Mansfield,  C.  J.,  said — "  The  true  distinction  seems  to 
have  been  taken  in  the  case  of  Reg.  v.  Drake.,  which  is  this :  that  where  the  omission  or 
addition  of  a  letter  does  not  change  the  word  so  as  to  make  it  another  word,  the  variance 
is  not  material." 

{d)  In  that  case  a  forged  bill,  addressed  to  Messrs.  Masterman,  was  set  out  as  being 
arldressed  to  Mr^ss.  Masterman,  and  this  was  held  to  be  no  variance,  and  Sir  W.  Russell 
a4lds  (ib.),  "But  if  by  addition,  omission,  or  alteration,  the  word  is  so  changed  as  to 
become  another  word,  the  variance  will  be  fatal. " 

(e)  See  the  next  case  and  the  note  to  that  case. 

Y 
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WELSH  SUMMER  CIRCUIT,  1840. 


BEAUMARIS  ASSIZES. 

BEFORE  LORD  DENMAN,  C.  J. 
REGINA  V.  DAVIES.— p.  427. 

A  ooant  in  an  indictment  for  uttering  a  forged  deed  described  it  as  '^  a  certain  deed,  purporting 
to  be  made  on  the  Ist  day  of  March,  1837,  between  R.  W.  of  the  one  part,  and  D.  G.  of  the 
other  part,  purporting  to  be  an  under-lease  by  the  said  R.  W.  to  the  said  D.  G.  of  certain 
lands,  tenements,  and  premises  therein  mentioned,  subject  to  the  payment  of  the  yearly  rant 
of  £8,  payable  on  the  Ist  day  of  March  in  every  year,  and  purporting  to  contain  a  covenant 
by  the  said  D.  G.  with  the  said  R  W.  for  the  payment,  by  the  said  D.  6.  to  the  said  K.  W^ 
of  the  yearly  rent  of  X8:"— //eitf,  good,  under  the  sUt.  3  &  3  Will.  4,  c.  123,  s.  3. 

Forgery. — The  prisoner  was  indicted  for  forging  and  uttering  a  deed. 
The  first  count  of  the  indictment  charged  the  prisoner  with  having  forged 
the  deed ;  and  the  second  count,  which  was  for  the  uttering,  was  in  the 
following  form: — "And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  Philip  George  Davies,  on,  &c.  at,  &c., 
feloniously  did  offer,  utter,  dispose  of,  and  put  off,  a  certain  other  deed, 
purporting  to  be  made  on  the  first  day  of  March,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-seven,  between  one  Robert  Wil- 
liams of  the  one  part  and  the  said  David  Griffith  of  the  other  part,  and 
Eurporting  to  be  an  underlease  by  the  said  Robert  Williams  to  the  said 
>avid  Griffith  of  certain  lands,  tenements,  and  premises  therein  men- 
tioned, subject  to  the  payment  of  the  yearly  rent  of  eight  pounds,  payable 
on  the  first  day  of  March  in  every  year,  and  purporting  to  contain  a 
covenant  by  the  said  David  Griffith  with  the  said  Robert  Williams  for 
the  payment  by  the  said  David  Griffith  to  the  said  Robert  Williams  of 
the  yearly  rent  of  eight  pounds,  with  intent  to  defraud  the  said  George 
Bradley  Roose ;  the  said  Philip  George  Davies  at  the  time  he  so  uttered 
and  published  the  last-mentioned  deed  as  aforesaid,  then  and  there  well 
knowing  the  same  to  be  forged,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lady  the  Queen, 
her  crown  and  dignity." 

There  was  no  sufficient  evidence  on  the  first  count,  but  the  second  was 
fully  proved. 

Jenns,  for  the  prisoner,  subfnitted,  that  the  second  count  of  the 
indictment  did  not  sufficiently  describe  the  forged  instrument  under  the 
Btat.  2  &  3  Will.  4,  c.  123,  s.  2. 

Lord  Denman,  C.  J.,  reserved  the  point  for  the  consideration  of  the 
fifteen  judges.  Verdict — Guilty. 

Townsend,  for  the  prosecution. 

JerviSj  for  the  prisoner. 
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In  the  ensuing  term  the  case  was  to  have  been  argued  before  the  fifteen 
judges,  and  Towiisend,  for  the  prosecution,  appeared  before  their  lord- 
ships to  argue  the  case  in  support  of  the  conviction,  but  he  stated  that 
no  counsel  appeared  for  the  prisoner. 

Lord  Den  MAN,  C.  J. — I  think  that  if  no  counsel  is  instructed  on  the 
part  of  the  prisoner,  we  ought  not  to  hear  counsel  on  the  part  of  the 
prosecution. 

The  case  was  not  argued,  but  having  been  considered  by  the  judges, 
their  lordships  held  that  the  second  count  of  the  indictment  was  good, 
and  that  the  conviction  was  right.(a) 

(a)  See  the  preceding  case,  and  see  the  case  of  Rfff,  ▼.  Roffera,  ante,  p.  41,  as  to  the 
form  of  a  count  for  forging  a  warrant  for  the  payment  of  money,  framed  on  the  stat.  2  & 
3  Will.  4,  c.  123,  s.  2,  and  the  case  of  Reff.  t.  Martin^  ante,  vol.  7,  p.  549,  as  to  the  form 
of  a  count  for  forging  a  receipt  framed  on  the  same  statute.  In  the  case  of  Reg.  t.  Raake^ 
ante,  vol.  8,  p.  626,  the  indictment  charged  the  prisoner  with  having  forged  *'  a  certain 
order  for  the  payment  of  money,  to  wit,  for  the  payment  of  60^.,"  without  setting  it  out 
or  further  describing  it. 


HOME  SUMMER  CIRCUIT,  1840. 


BEFORE  MR.  BARON  GURNET. 


REGINA  V.  WHITEHEAD.— p.  429. 

A  prisoner  was  indicted  for  breaking  into  the  houM  of  Elizabeth  A.  and  stealing  her  goods. 
There  was  a  second  count,  laying  the  property  of  the  goods  in  the  queen.  It  was  shown  by 
proof  of  the  record  that  the  husband  of  Ciiz-aTieth  A.  had  been  convicted  of  felony,  and  it  was 
also  prof  ed  that  he  was  still  in  prison  under  his  sentence,  and  that  the  articles  stolen  were  his 
before  his  conviction,  and  had  remained  in  the  house  from  the  time  of  his  apprehension,  and 
that  the  wife  continued  in  the  possession  of  the  house  and  goods  till  they  were  stolen  by  tb^ 
prisoner. 

Heid,  that  the  prisoner  might  be  properly  convicted  of  larceny  on  the  second  count,  which  laitf 
the  property  of  the  goods  in  the  queen,  although  there  had  been  no  office  found,  and  that  he 
eould  not  be  convicted  of  housebreaking,  as  that  part  of  the  indictment  which  laid  the  goods 
and  the  house  to  be  those  of  Elizabeth  A.  could  not  be  supported. 

Housebreaking. — The  first  count  of  the  indictment  charged  the  pri- 
soner with  feloniously  breaking  and  entering  the  dwelling-house  of 
Elizabeth  Andrews,  and  steailing  therein  several  articles  of  wearing 
apparel,  her  property.  In  a  second  count  the  articles  were  charged  to 
be  the  property  of  the  queen. 

It  appeared  that  the  husband  of  Elizabeth  Andrews  had  been  con- 
Ticted  of  felony ;  that  at  the  time  the  house  was  broken  into  and'  these 
things  stolen  he  was  in  Maidstone  jail,  under  sentence  of  imprisonment 
for  one  year,  and  the  record  of  his  conviction  and  sentence  was  proved. 
It  was  also  proved  that  all  the  articles  included  in  the  indictment  had 
been  the  property  of  the  husband,  and  had  remained  in  the  house  from 
the  time  of  his  apptehension,  and  that  the  wife  continued  in  possession 
of  the  house  and  the  goods  till  they  were  stolen. 
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Horny  for  the  prisoner,  submitted  that  the  prisoner  could  not  be  con- 
victed either  of  the  housebreaking  or  the  larceny,  as  the  house  was  not 
in  point  of  law  the  house  of  Elizabeth  Andrews,  nor  were  the  goods  her 
property,  neither  were  the  goods  the  property  of  the  queen,  notwith- 
standing the  conviction  of  the  husband,  until  office  found. 

Gurnet,  B.,  reserved  the  case  for  the  consideration  of  the  fifteen 
judges. 

Verdict — Guilty. 

Hortty  for  the  prisoner. 

In  the  ensuing  term  the  case  was  considered  by  the  judges,  who  held 
the  conviction  good  for  the  larceny  only  on  the  second  count,  which  laid 
the  property  of  the  goods  to  be  in  the  queen. 


MIDLAND  SUMMER  CIRCUIT,  1839. 


WARWICK  ASSIZES. 

{Crow7i  Side.) 

BEFORE  MR.  JUSTICE  LITTLEDALE. 

REGINA  V.  NEALE  and  Others.— p.  431. 

Any  assembly  of  persons  attended  with  circumstances  calculated  to  excite  alarm  is  an  unlaw  fa. 
assembly,  and  it  is  not  only  lawful  for  magistntes  to  disperse  an  unlawful  assembly,  even 
when  no  riot  has  occurred ;  but  if  they  do  not  do  so,  and  are  guilty  of  criminal  negli>;enre  in 
not  putting  down  any  unlawful  assembly,  they  are  liable  to  be  prosecuted  for  a  breach  of 
their  duty. 

The  mode  of  dispersing  an  unlawful  assembly  may  be  very  different  according  to  the  circum- 
stances attending  it  in  each  particular  case ;  and  an  unlawful  assembly  may  be  so  far  verging 
towards  a  riot,  that  it  may  be  the  bounden  duty  of  the  magistrates  to  uke  immediate  steps  to 
disperse  the  assembly ;  and  there  may  be  cases  where  the  magistrates  will  be  bound  to  use 
force  to  disperse  an  unlawful  assembly. 

Riot. — The  defendants  were  indicted  for  a  riot  at  Birmingham  on 
the  4th  of  July,  1839. 

It  was  opened  by  Campbell^  A.  G.,  for  the  crown. — That  before  the 
4th  of  July,  1839,  there  had  been  several  meetings  of  a  tumultuous 
character  in  the  town  of  Birmingham,  and  that,  on  account  of  the  then 
inefficient  state  of  the  police  of  that  town,  the  mayor  of  Birmingham 
proceeded  to  London  on  the  3d  of  July,  accompanied  by  Dr.  Booth  and 
Mr.  Chance,  who  were  magistrates  ;  and  on  the  4th  of  July  they  came 
back  with  sixty  of  the  metropolitan  police  force,  whom  Mr.  Chance  swore 
in  as  special  constables  under  the  stat.  5  &  6  Will.  4,  c.  43.  On  the  even- 
ing of  the  4th  of  July  there  was  a  tumultuous  meeting  hi  the  Bull-ring 
at  Birmingham ;  a  great  number  of  persons  assembled ;  they  had  flags 
*here  were  harangues ;  and  the  people  of  the  town  were  most  seriously 
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alarmed.  That  such  an  assembly  was  an  unlawfiJ  assembly  could  not 
for  a  moment  be  doubted,  because  every  assembly  to  the  terror  of  her 
majesty's  subjects  was  an  unlawful  assembly,  and  though  there  be  no 
breach  of  the  peace,  if  the  assembly  is  of  such  a  nature  as  to  causo 
alarm,  no  one  can  tell  where  it  will  end,  or  what  will  be  its  consequences, 
and  the  law  will  not  allow  such  an  assembly.  («)  After  the  arrival  oi 
the  metropolitan  policemen  in  Birmincrham,  and  after  they  had  been 
sworn  in  by  Mr.  Chance  as  special  constables.  Dr.  Booth  proceeded  with 
them  to  the  Bull-ring,  and  desired  the  mob  to  disperse ;  but  the  mob 
refusing  to  disperse,  the  magistrates  did  what  their  duty  required — ^they 
called  on  the  policemen,  who  had  been  made  special  constables,  to  do 
what  was  necessary  to  apprehend  the  offenders  and  disperse  the  unlaw- 
fid  assembly.  At  first  me  policemen  prevailed  to  a  certahi  extent,  but 
the  mob  were  so  numerous,  and  acted  so  outrageously,  that  the  police 
were  overpowered,  and  several  of  them  dangerously  wounded.  The 
riot  continued  for  a  considerable  time.  The  Riot  Act  was  read,  and  it 
was  found  necessary  to  call  in  the  military,  by  whom  the  streets  were 
cleared,  and  the  peace  of  the  town  preserved.  It  would  be  shown 
clearly  that  there  was  a  most  dangerous  riot  subsisting  for  more  than  an 
hour,  and  that  the  defendants  were  concerned  in  it. 

It  was  proved  by  Dr.  Booth  and  other  witnesses,  that  before  the  4th 
of  July  there  had  been  meetings  in  Birmingham,  and  that  the  tradesmen 
were  in  such  terror  that  they  closed  their  shops,  and  some  of  them  com- 
plained to  the  magistrates,  wishing  them  to  take  steps  to  prevent  the 
continuance  of  the  meetings ;  and  that  the  police  force  of  Birmingham 
at  that  time  amounted  to  about  twenty-eight  persons,  some  of  them 
decrepit  old  men ;  the  population  being  about  200,000.  That  the  mayor, 
Mr.  Chance,  and  Dr.  Booth  obtained  the  attendance  of  sixty  of  the  me- 
tropolitan police  force,  whom  Mr.  Chance  swore  in  as  special  consta- 
bles. It  was  also  proved  by  Dr.  Booth,  that  at  about  eight  o'clock  iu 
the  evening  of  the  4th  of  July,  he  proceeded  to  the  Bull-ring,  at  Bir- 
mingham, which  was  crowded ;  and  that  the  people  groaned  at  him, 
and  called  him  a  spy ;  and  that  the  mayor  and  himself  proceeded  witli 
the  policemen  to  the  13ull-ring;  that  both  the  mayor  and  himself  desired 
the  mob  to  disperse,  whicli  they  would  not,  and  stones  were  thrown  by 
the  mob,  and  the  horse  of  Dr.  Booth  was  struck ;  and  that  Dr.  Booth 
directed  the  policemen  to  take  a  man  who  was  reading  a  paper  to  the 
crowd,  when  the  mob  be*j:an  hissing  and  groaning,  and  confusion  and 
riot  and  throwing  stones  followed.  It  was  also  proved  that  the  police- 
men tried  to  disperse  the  mob,  and  that  they  were  overpowered ;  and 
that  the  policemen  used  their  staves,  and  the  mob  used  bludgeons  and 
stones,  and  also  a  dagger  or  some  sharp  instrument,  as  two  of  the  police 
were  cut  and  woundei.  It  was  further  proved  that  the  Riot  Act  was 
read,  and  the  military  sent  for ;  and  tluit  in  about  an  hour  the  mob  were 
dispersed.  Evidence  was  given  to  show  that  each  of  the  defundants 
took  an  active  part  in  tlic  riot.  It  also  appeared,  from  the  cross-exami- 
nation of  the  different  witnesses,  that  there  had  been  frequent  meetings 
of  great  numbers  of  persons  in  Birmingliam,  and  considerable  excitement 
in  the  year  1S32,  on  the  subject  of  the  Reform  Bill. 

Miller^  for  the  defendant  Storey. — It  is  not  because  on  certain  occa- 

(a)  See  the  case  of  Regina  v.  Vincent ^  ante,  p-  9t»  and  the  case  of  Rex  v.  Birtf  ante,  vol.  S 
p.  164,  (24  E.  C.  L.  R  252.) 
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sions  large  numbers  of  persons  may  be  assembled  to  eflFect  a  political 
puri)ose,  or  to  exercise  a  political  right,  and  timid  persons  may  appre- 
hend a  disturbance,  that  therefore  such  meetings  are  illegal.  If  it  were 
so,  there  could  hardly  be  a  contested  election  in  any  part  of  the  king- 
dom ;  for  it  rarely  happens  that  there  is  a  contested  election  without 
great  excitement  existing,  and  much  apprehension  in  the  minds  of  the 
timid  and  more  nervous  portions  of  society.  A  meeting  may  pursue  its 
legitimate  purpose ;  and  though  there  may  be  some  sudden  terror  ex- 
cited, yet  the  meeting  is  not  thereby  rendered  an  illegal  meeting.  Sup- 
pose that  there  is  a  large  meeting  to  petition  parliament  to  redress  some 
supposed  grievance,  many  persons  may  think  that  it  may  lead  to  a 
breach  of  the  peace ;  but  does  that  render  the  meeting  illegal }  If  it 
does,  what  would  become  of  the  right  of  the  people  to  assemble  to  peti- 
tion, if  they  cannot  meet  in  such  numbers  as  to  give  weight  to  their  pe- 
titions, or  lest  nervous  people  might  suppose  that  from  the  vigour  of  the 
language  used,  danger  might  result  to  the  neighbourhood ;  and  it  is 
not  because  certain  persons  may  have  applied  to  the  magistrates  to  have 
special  constables  sworn  in,  and  may  have  apprehended  disturbance, 
that  it  necessarily  follows  tliat  such  meetings  would  be  illegal.  And 
now  let  us  see  whether  there  was  any  necessity  for  the  introduction  of 
any  power,  originally  foreign,  into  the  town  of  Birmingham  on  this  occa- 
sion. Not  a  single  inhabitant  has  been  called  to  state  that  this  meeting 
was  conducting  itself  in  a  manner  calculated  to  produce  the  slightest 
alarm ;  and  what  right  has  any  magistrate  to  tell  people  in  a  public  area 
in  a  town  to  disperse  ?  and  unless  he  has  a  right  to  do  so,  if  he  let  loose 
a  body  of  constables  upon  them,  and  the  people  resist  in  consequence 
of  being  assailed,  they  are  justified  by  law,  and  the  rioters  are  the  men 
who  are  set  upon  them,  and  not  those  who  are  assailed.  If  the  police 
or  the  magistrates  had  no  authority  to  assail  the  people,  and  a  riot  en- 
sued afterwards,  the  people  were  justified  in  repelling  the  assault,  and 
were  not  guilty  of  any  offence. 

Campbell^  A.  G.,  in  reply. — I  will  venture  to  lay  down  this  as  law  : 
If  this  meeting  had  been  perfectly  lawful ;  if  they  had  met  on  the  requi- 
sition of  the  mayor  of  Birmingham  to  consider  of  a  petition  legally  ad- 
dressed to  her  majesty,  the  subsequent  conduct  of  the  mob  was  higlily 
criminal ;  because,  even  if  an  assembly  which  has  lawfully  met  together, 
shall  be  required  by  a  magistrate  to  disperse,  that  would  give  them  no 
right  to  throw  stones,  no  right  to  make  use  of  bludgeons  or  stabbing  in- 
struments. If  they  would  be  justified  in  continuing  to  meet  and  keep 
together  in  the  place,  that  can  never  justify  them  in  becoming  assailants. 
However,  it  appears  here,  that  the  moment  they  were  desired  to  dis- 
perse, stones  flew  about,  the  horse  of  Dr.  Booth  was  struck ;  and  it  is 
shoAvn  abundantly  by  the  evidence,  that  this  assembly  was  in  every 
point  of  view  utterly  illegal. 

LiTTLEDALE,  J.  (in  Summing  up.) — It  appears,  that,  on  several  days 
before  the  4th  of  July,  a  great  number  of  persons  were  assembled  at  Bir- 
mingham ;  and  it  also  appears  that  on  the  4th  of  July  there  was  an 
assembly  of  persons;  but  up  to  the  time  that  Dr.  Booth  went  in  among 
them,  I  do  not  find  that  any  riot  had  taken  place  on  that  day ;  it  is,  how- 
ever, another  question  whether  there  had  been  an  unlawful  assembly  ; 
because  if  there  was  a  meeting  attended  with  circumstances  calculateil 
to  excite  alarm,  that  is  an  unlawful  assembly ;  and  whether  there  be  an 
unlawful  assembly,  may  also  depend  on  the  resistance  made  to  the  at- 
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tempts  to  disperse  it,  and  prevent  the  persons  remaining  together ;  and 
it  is  not  only  in  the  power  of  magistrates,  and  not  only  lawful  for  rnagis 
trates  to  disperse  any  such  meeting,  but  if  they  do  not,  and  are  guilty 
of  criminal  negligence  in  not  putting  down  any  unlawfiil  assembly,  they 
are  liable  to  be  prosecuted  for  a  breach  of  their  duty,  (a)  The  first  ques- 
tion in  the  present  case  is,  whether  this  meeting,  constituted  as  it  was 
before  Dr.  Booth  and  the  police  made  their  appearance,  was  an  unlaw- 
ful assembly ;  if  it  was,  then  the  magistrates  had  a  right  to  disperse  it 
The  mode  of  dispersing  an  unlawful  assembly  may  be  very  different, 
according  to  the  circumstances  attending  it.  It  might  be  an  unlawful 
assembly  in  a  very  slight  degree ;  parties  might  have  got  just  within  the 
pale  of  what  is  unlawful,  and  the  appearance  of  one  magistrate  and  two 
or  three  constables  might  disperse  them.  If  this  assembly  were  of  that 
description,  there  was  no  pretence  for  a  magistrate's  gohig  with  a  great 
police  force  to  disperse  the  persons  assembled.  But  all  these  cases  ad- 
rait  of  a  variety  of  shades,  because  an  assembly  may  be  such  that  though, 
up  to  the  time  the  magistrate  goes  to  it,  there  may  be  no  breach  of  the 
peace,  yet  it  may  be  so  far  verguig  towards  a  riot,  that  it  may  be  the 
bounden  duty  of  the  magistrates  to  take  immediate  steps  to  disperse  the 
assembly.  If  it  was  a  slight  matter,  a  magistrate  going  with  two  or 
three  constables  would  oblige  the  people  to  go  away  at  once ;  but  if  he 
were  to  go  to  a  large  and  tumultuous  meeting  with  only  two  or  three 
constables,  it  would  be  absurd,  and  he  would  only  be  laughed  at ;  and 
there  may  be  cases  where  a  magistrate  would  be  bound  to  use  force  to 
disperse  the  assembly.  All  these  different  cases  must  depend  on  their 
own  circumstances ;  and  you  would  have  to  say  in  each,  whether,  im- 
der  the  particular  circumstances,  the  magistrates  were  justified  in  resort- 
ing to  the  means  that  they  did.  If  the  meeting  about  which  we  are 
now  inquiring  was  an  unlawful  assembly,  it  was  the  duty  of  the  magis- 
trate to  disperse  it ;  and  you  will  then  have  to  consider  whether  the 
magistrates  used  more  violent  means  than  were  necessary  to  disperse 
the  assembly.  They  are  to  use  all  lawful  means,  and  you  must  say 
whether  or  not  they  did  more. 

The  jury  found  all  the  defendants  guilty. 

Campbellj  A.  G.,  Balguy^  and  Waddington^  for  the  crown. 

Miller^  for  the  defendant  Storey. 

(a)  See  the  cam  of  Rex  ▼.  Pinmy,  ante.  vol.  5,  p.  254,  (24  E.  C.  L.  R.  252,)  and  the  notes 
to  that  case;  and  the  case  of  Rtx  y.Kennett,  Id.  p.  282,  (24  E.  C.  L.  R.  321.) 


REGINA  V.  HOWELL,  ROBERTS,  JONES,  and  WILKES.— p.  437. 

Indictment,  on  the  stat.  7  6c  B  Geo.  4,  c.  30,  for  feloniously  demolishing  a  house.  All  those 
who  assemble  themselves  together  with  an  intent  even  to  commit  a  trespass,  the  execution 
whereof  causes  a  felony  to  be  committed,  and  continue  together  abetting  one  another  till  they 
have  actually  put  their  design  into  execution,  and  also  all  those  who  are  present  when  a  felony 
is  committed,  and  abet  the  doing  of  it,  are  principals  in  the  felony. 

Where  persons  combine  to  stand  by  one  another  in  a  breach  of  the  peace,  with  a  general  resolu- 
tion to  resist  all  opposers,  and  in  the  execution  of  their  design  a  murder  is  committed,  all  of  the 
company  are  equally  principals  in  the  murder,  though  at  the  time  of  the  fact  some  of  them 
were  at  such  a  distance  as  to  be  out  of  view. 

A.  and  others  were  indicted  fur  feloniously  demolishing  the  house  of  B.  It  was  proved  that  A. 
and  a  mob  of  persons  assembled  at  H. ;  A.  there  addressed  the  mob  in  violent  language,  and 
led  them  in  a  direction  towards  a  police  office  about  a  mile  from  H^  some  of  the  mob  from 
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time  to  time  leaving  and  others  joining.  At  the  police  office  the  mob  broke  the  windows,  ami 
then  went  and  attacked  the  house  of  B.,  and  set  it  on  fire — A.  not  being  present  at  the  attack 
on  the  house  or  at  the  fire : — Held,  that  on  this  state  of  facts  A.  ought  not  to  be  convicted  of 
the  demolition,  aa  it  did  not  sufficiently  appear  what  the  original  design  of  the  mob  at  H.  was, 
nor  whether  any  of  the  mob,  who  were  at  H.,  were  the  persons  who  demolished  B/s  house. 

If  rioters  attack  a  house  and  have  begun  to  dennolish  it,  but  leave  off  of  their  own  accord  after 
having  gone  a  certain  length,  and  before  the  act  of  demolition  is  completed,  this  is  evidence 
from  which  a  jury  might  infer  that  they  did  not  intend  to  demolish  the  house  ;  but  if  the  mob 
were  prevented  from  going  on  by  the  interference  of  the  police  or  any  other  force,  that  would 
be  evidence  to  show  that  they  were  compelled  to  desist  from  that  which  they  had  designed,  and 
it  would  be  for  the  jury  to  infer  that  they  had  begun  to  demolish  within  the  stat.  7  &  8  Geo. 
4,  c  80, 8.  8. 

Deatroying  moveable  shop-shutters  is  not  a  beginning  to  demolish  within  that  statute,  as  they  are 
not  part  of  the  freehold. 

If  rioters  destroy  a  house  by  fire,  that  is  as  much  a  demolition  within  the  atat  7  &  8  Geo.  4,  c 
30,  s.  8,  as  if  any  other  mode  of  destruction  were  used. 

If  a  part  of  the  object  of  rioters  be  to  demolish  a  house,  it  makes  no  difference  that  they  also  acted 
with  another  object,  such  as  to  injure  a  person  who  hsd  taken  refuge  there. 

A  house  is  properly  described  as  "  in  the  parish  of  Birmingham,"  although  for  certain  ecclesiasti- 
csl  purposes  that  parish  is  divided  into  three  divisions,  each  called  a  parish. 

A.  had  been  committed  fur  more  than  twenty  days  on  a  charge  of  rioL  At  the  assizes  he  was 
indicted  for  feloniously  demolishing  a  house  :  A.'s  counsel  applied  to  postpone  the  trials  and 
to  have  a  statement  of  the  evidence  of  several  witnesses,  whose  names  were  on  the  back  of  the 
indictment,  but  who  were  not  examined  before  the  magistrates,  'i'he  judge  postponed  the  trial 
till  the  next  day,  and  held  that  the  prisoner  was  only  entitled  to  a  copy  of  the  depositions 
taken  before  the  magistrates. 

B.  had  been  committed  for  less  than  twenty  days  on  a  charge  of  riot,  and  was  indicted  for  feloni- 
oua  demolition.  His  counsel  stated  that  he  had  intemled  to  traverse,  and  was  wholly  unpre- 
pared to  try.  The  judge  postponed  the  trial  for  two  days,  and  would  not  postpone  the  trial 
till  the  next  assizes,  as  the  general  nature  of  the  charge  was  not  so  different  that  the  prisoner 
must  be  taken  to  be  wholly  ignorant  of  it. 

If  a  person  be  indicted  for  a  misdemeanor,  and  it  be  a  different  misdemeanor  from  that  for  which 
he  has  been  committed  or  held  to  bail,  he  is  entitled  to  traverse,  although  he  has  been  commit- 
ted or  bailed  more  than  twenty  days. 

Indictment,  on  the  stat.  7  &  8  Geo.  4,  c.  30,  for  feloniously  demolish- 
ing a  house.  The  first  count  of  the  indictment  charged  that  the  pri- 
soners, together  with  divers  others,  to  the  jurors  unknown,  to  the  number 
of  2000,  on  the  15th  of  July,  1839,  riotously  and  tumultuously  assembled 
together  to  the  disturbance  of  the  public  peace,  and  with  the  said  other 
persons  so  riotously  and  tumultuously  assembled  together,  did  feloniously 
and  unlawfully,  and  with  force,  demolish,  pull  down,  and  destroy  a  cer- 
tain house,  in  the  2^(^ri8h  of  Birmingham,  belonging  to  James  Bourne 
and  Henry  Bourne.  The  second  count  charged,  that  the  prisoners  did 
"  begin  to  demolish  and  pull  down"  the  house.  The  indictment  also  con- 
tained other  counts,  on  which  no  question  arose. 

As  soon  as  the  prisoners  had  pleaded,  Daniel,  for  the  prisoner  Wilkes, 
stated  that  the  prisoner  Wilkes  had  not  been  committed  on  any  charge 
of  felony,  but  had,  on  the  18th  of  July,  been  committed  on  a  charge  of 
misdemeanor,  alleged  to  have  been  committed  by  the  prisoner  Wilkes  on 
the  15th  of  July ;  and  that  depositions  had  been  returned  which  referred 
to  that  charge.(a)  He  therefore  applied  that  the  trial  should  be  post- 
poned, and  that  the  crown  should  furnish  to  the  prisoner  a  statement  of 
the  evidence  to  be  adduced  against  him  on  the  charge  of  felony. 

LiTTLEDALE,  J. — I  do  not  Say  anything  at  present  as  to  postponing 
the  trial ;  but  as  to  the  other  point,  who  ever  heard  that  any  prisoner  wa^ 
to  be  furnished  with  a  statement  of  the  evidence  ?     If  there  are  any  de- 

(a)  The  prisoners  Wilkes  and  Jones  bad  been  committed  on  a  charge  of  riot,  alleged  to 
have  occurred  at  Birmingham  on  the  15th  of  July,  1839. 
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positions,  they  are  returned,  and  the  prisoner  is  entitled  to  a  copy  of 
them.  This  is  only  like  any  other  felony.  In  cases  of  high  treason 
there  are  particular  arrangements  as  to  the  list  of  witnesses,  and  a  copy 
of  the  indictment,  &c. ;  but  that  does  not  apply  in  felony.  If  the  prisoner 
had  been  indicted  for  a  misdemeanor,  and  that  had  been  a  different  mis- 
demeanor from  that  for  which  he  had  been  committed,  or  held  to  bail, 
he  would  have  been  entitled  to  traverse,  even  though  he  had  been  com- 
mitted or  bailed  more  than  twenty  days.  But  this  case  is  the  same  as 
that  of  any  felony  (a  highway  robbery,  for  instance)  which  has  occurred 
during  the  assizes,  and  there  ihe  prosecutor  is  always  entitled  to  prefer 
his  indictment  and  try  at  the  same  assizes. 

An  aflSdavit  of  the  prisoner  Wilkes  was  put  in,  which  stated  that  he 
was  committed  for  a  misdemeanor ;  that  six  persons  were  examined  as 
witnesses  against  him,  and  that  he  was  now  indicted  for  a  felony  of 
which  he  was  ignorant,  and  that  he  was  unable  to  defend  himself,  there 
being  seventeen  witnesses  on  the  back  of  the  bill,  of  whose  evidence  he 
knew  nothing. 

Campbell,  A.  G.,  for  the  crown. — If  the  affidavit  had  stated  that 
there  was  any  particular  witness  whose  attendance  the  prisoner  could 
not  procure  at  these  assizes,  there  might  be  some  ground  for  postponing 
the  trial,  but  nothing  of  the  kind  is  suggested  here. 

Daniel. — If  the  affidavit  had  named  any  witness,  it  would  not  have 
been  entitled  to  credit,  as  the  statement  is,  that  the  prisoner  is  ignorant 
of  the  evidence  he  has  to  meet. 

LiTTLEDALE,  J. — It  docs  not  appear  to  me  that  the  general  nature  of 
the  charge  is  so  different  from  that  on  which  the  prisoner  was  committed, 
that  the  prisoner  must  be  taken  to  be  wholly  ignorant  of  it,  and  that  I 
ought  to  postpone  the  trial  till  the  next  assizes ;  but  it  seems  to  me  to 
be  reasonable,  as  the  case  has  taken  a  different  turn,  that  a  reasonable 
time  should  be  given,  because  the  course  of  defence  may  be  different  in 
felony  to  that  in  misdemeanor.  I  therefore  think  that  the  trial  should 
8tan(l  over  till  to-morrow. 

Miller,  for  the  prisoner  Jones,  applied  that  the  trial  should  be  post- 
poned as  to  him,  on  the  ground  that  the  prisoner  Jones  had  been  charged 
before  the  magistrates  with  a  misdemeanor  only,  and  had  not  been  com- 
mitted twenty  days,  and  that,  intending  to  traverse  to  the  next  assizes, 
he  was  wholly  unprepared  to  take  his  trial. 

LiTTLEDALE,  J. — Your  affidavit  will  state  that  your  client  is  entitled 
to  traverse,  that  he  did  not  expect  to  take  his  trial  at  all  these  assizes, 
and  he  is  therefore  to  be  considered  in  the  situation  of  a  person  who  is 
totally  unprepared,  and  has  got  no  witnesses,  and  intended  to  traverse. 
I  think  it  is  reasonable  that  you  should  have  till  the  day  after  to-mor- 
row. 


It  was  opened  by  Campbell,  A.  G.,  that  a  mob  of  disorderly  persons 
had  met  between  seven  and  eight  o'clock  on  the  evening  of  Monday,  the 
15th  of  July,  1839,  at  Ilolloway-head,  which  is  a  place  adjoining  tho 
town  of  Birmingham,  and  that  a  number  of  persons  were  also  assembled 
at  the  Bull-ring,  in  Birmingham,  which  surrounds  St.  Martin's  Church, 
in  that  town ;  and  that  this  mob,  who  were  armed  with  bludgeons,  sticks^ 
and  iron  rails,  came  up  a  place  called  Digbeth,  at  about  eight  o'clock, 
and  proceeded  to  the  public  office,  where  they  demolished  the  windoi/^. 
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and  then  proceeded  by  the  Bull-ring  and  attacked  the  house  of  Messrs, 
Bourne,  wholesale  and  retail  grocers,  in  Moor-street,  where  they  broke 
the  shop  shutters,  destroyed  the  windows,  got  into  the  warehouse,  brought 
out  the  goods  and  burnt  thera,  and  then  set  fire  to  the  house ;  these  pro- 
ceedings lasting  till  about  a  quarter  before  ten  o'clock,  when  the  police 
and  the  military  were  called  in,  and  the  engines  sent  for ;  and  at  about 
one  o'clock  the  flames  were  extinguished,  nothing  remaining  of  Messrs. 
Bourne's  house  except  the  brick  walls.  He  submitted  that  it  was  not 
necessary  to  show  that  the  prisoners,  or  any  of  them  took  hammer  in 
hand,  and  by  actual  muscular  exertion  assisted  in  destroying  the  house 
of  Messrs.  Bourne,  neither  was  it  necessary  to  show  that  any  of  them 
took  fire  or  fed  the  flames  that  were  consuming  the  premises  of  Messrs. 
Bourne,  for  that  if  the  prisoners  were  abetting  the  act  they  were  guilty 
as  principals ;  and  with  respect  to  most  of  the  prisoners  the  question 
would  be,  whether  they  were  not  guilty  of  abetting  those  who  with  their 
own  hands  committed  the  offence ;  and  if  they  were  so,  they  were  guilty 
of  acting  as  principals ;  and  the  charge  was  made  out.  He  cited  Cur- 
wood's  Hawkins,  Vol.  2,  c.  29,  s.  8,  and  the  case  of  Rex  v.  Battj  ante, 
vol.  6,  p.  29. 

On  the  part  of  the  prosecution,  Mr.  Henry  Bourne  was  called :  he 
said,  "  I  live  in  High  street,  in  Birmingham ;  I  occupy  a  house  and 
warehouses  there ;  they  are  in  the  parish  of  St.  Martin;  I  am  a  tea-de:il^T 
and  grocer  ;  my  partner  is  James  Bourne ;  the  premises  are  occupied 
by  myself  and  him,  and  our  trade  is  carried  on  there ;  previous  to  the 
15th  of  July,  Birmingham  was  much  excited;  and  on  the  15th  of  July, 
I  observed,  in  the  evening,  about  eight  o'clock,  persons  collecting 
together  in  great  numbers ;  they  were  more  particularly  in  l)igbeth, 
a  street  leading  out  of  the  Bull-ring ;  our  retail  premises  are  in  High 
street,  and  our  wholesale  premises  in  Moor  street;  both  streets  com- 
municate with  the  Bull-ring;  at  about  eight  o'clock  I  desired  the 
house  to  be  shut  up  ;  the  shop  was  secured  with  iron  bolts  and  bars  ;  the 
house  was  fastened  in  the  same  way ;  after  I  had  fastened  the  house 
and  shop  I  went  up  stairs  and  looked  out  of  a  window ;  I  saw  from  the 
window  a  great  number  of  persons — hundreds  of  persons ;  they  were 
walking  towards  the  public  office;  that  is  about  thirty  or  forty  yards 
from  my  house  ;  on  seeing  them  pass  towards  the  public  oflBce,  I  remained 
where  I  was ;  immediately  afterwards  I  heard  the  windows  of  the  public 
office  breaking ;  the  mob  then  came  back  and  commenced  breaking  our 
windows,  and  then  our  shutters ;  it  was  the  windows  in  Moor  street  they 
first  broke,  and  then  the  shutters  of  the  shop ;  the  house  and  shop  are 
all  one  entire  set  of  premises;  they  then  broke  the  windows* and  the 
frames  of  the  shop,  after  the  shutters  had  been  taken  down ;  they  then 
entered  the  sliop  and  demolished  everything ;  they  threw  the  counters 
about,  and  wasted  and  destroyed  everything :  I  found  the  stones  so  flying 
about,  that  our  lives  were  in  danger ;  a  great  number  of  persons  had  got 
into  the  shop ;  I  suppose  there  were  thirty  or  forty  who  got  in  ;  there 
was  a  great  confusion  and  row — that  is,  hurraing;  there  was  the  same 
noise  when  they  got  into  the  house ;  in  this  state  of  things  I  went  to  the 
public  oflSce;  hetwoen  my  quitting  and  returning  to  the  premises  an 
hour  had  elapsed ;  on  returning  I  found  my  premises  on  fire ;  it  was  the 
shop  part  of  the  premises  I  found  on  fire ;  it  appeared  to  have  been 

(a)  See  also  the  charge  of  Lord  Chief  Justice  Timdal,  on  the  Bristol  Special  Commitf- 
Bion,  ante,  vol.  &,  p.  201,  u. 


442] 


9  Cakrixgton  &  Payne.  2G3 


burning  for  some  time;  the  fire  seemed  to  have  burned  the, shop  com- 
pletely." 

Mr.  Edward  Adams  : — "  I  was  in  the  Bull-ring  on  the  15th  of  July, 
at  eight  o'clock;  I  saw  very  large  numbers  of  persons  there;  I  sjiw 
large  numbers  coming  into  the  Bull-ring  from  Holloway-head,  Digbetli, 
and  New  street ;  stones  were  thrown  indiscriminately  into  the  air  among 
the  people;  I  went  up  stairs  to  the  drawing-room  window  in  the  lionc 
of  Mr.  Taylor;  that  is  part  of  the  market-house  ;  there  was  at  this  time 
a  mob  of  from  two  to  three  thousand  in  the  Bull-ring ;  they  movod 
towards  the  public  oflBce,  up  Moor  street ;  I  could  not  then  see  them, 
but  I  could  hear  them ;  they  were  making  a  great  noise;  in  a  short  time 
they  came  back  into  the  Bull-ring,  and  I  could  then  see  them ;  I  saw 
them  commence  deliberately  to  destroy  Mr.  Bourne's  shutters;  before 
that  they  broke  his  windows  with  a  shower  of  stones ;  they  used,  in 
destroying  Mr.  Bourne's  shutters,  boughs  of  trees,  bludgeons,  rails,  and 
pieces  of  iron  ;  the  pieces  of  iron  appeared  to  be  railings  from  palisades  ; 
at  the  next  adjoining  shops  they  broke  at  the  same  time  the  shuttersj  and 
windows;  they  broke  open  the  lower  part  of  the  shop-window  of  Mr. 
Bourne's  house ;  they  broke  the  shutters  into  splinters ;  I  could  not  say 
who  were  inside,  but  some  appeared  to  be  on  the  '  bulk'  of  the  window, 
handing  goods  to  those  who  were  outside;  they  appeared  to  be  fruit- 
boxes  ;  there  were  Chinese  paintings  on  them ;  they  were  not  boxes  of 
lea  ;  they  carried  them  to  near  Nelson's  monument,  and  then  broke  them 
to  pieces  ;  they  passed  them  across  the  Bull-ring  from  hand  to  hand  ; 
they  also  got  tickens  from  Mr.  Legget's;  they  got  in  there  by  breaking 
the  shutters  and  windows ;  Mr.  Legget  is  a  feather  merchant,  and  1 
believe  an  upholsterer;  they  brought  from  his  shop  roils  of  ticken  ;  they 
unrolled  them  in  the  Bull-ring,  wiiere  the  boxes  were ;  they  carrieu  them 
down  to  where  they  had  deposited  the  other  plunder;  they  put  ail 
together,  made  a  heap,  and  set  it  on  fire  ;  I  do  not  know  how  they  li^rLted 
the  fire,  but  1  saw  them  feeding  the  fire  and  it  blazing  up ;  I  saw  tlio  i\  • 
fed  from  time  to  time  with  wood  from  the  shutters ;  the  ticken  wu.s 
burning ;  I  saw  them  carry  the  fire  from  the  Bull-ring  and  put  it  inside 
the  shops  of  Bourne  and  Legget;  they  then  set  fire  to  the  shops  of 
Bourne  and  Legget;  I  was  about  fifty-five  minutes  looking. on  at  thi^i 
transaction ;  they  began  at  Bourne's  at  about  seven  minutes  to  nine 
o'clock ;  shortly  before  ten  I  went  to  the  public  office,  I  made  my  esca})e 
from  Mr.  Taylor's  back  windows;  they  attacked  the  house  next  to  it, 
and  the  family  were  alarmed ;  when  I  arrived  at  the  public  office  I  saw 
the  dragoons ;  they  were  galloping  down  towards  Moor  street,  as  if  they 
were  coming  from  the  barrack  ;  they  began  to  disperse  the  mob  instantly." 

Evidence  was  given  to  show  that  the  prisoner  Howell  was  present  at 
the  fire  at  Messrs.  Bourne's,  and  inciting  the  mob ;  and  that  the  prisoner 
Roberts  was  also  there,  throwing  stones ;  and  that  the  prisoner  Joues 
vfAS  there,  carrying  a  handkerchief  on  a  stick  as  a  flag,  and  waving  it 
about,  and  calling  on  the  mob  to  come  on. 

With  respect  to  the  prisoner,  Wilkes,  Mr.  Alfred  Webb  was  called. 
He  said: — *'I  am  a  stationer;  i  was  at  Holloway-head  on  the  loth  of 
July  last;  I  saw  Wilkes,  the  prisoner;  it  was  a  little  after  seven  in  the 
evening  when  I  saw  Wilkes  at  Holloway-head ;  there  were  2000  or  3000 
persons  there ;  I  was  thirty  or  forty  yards  from  Wilkes ;  I  could  hear 
him  as  distinctly  as  I  hear  counsel  examining  me ;  he  began  by  saying, 
that  'too  much  time  had  been  lost  in  speaking.'     Then  he  said  (addiess' 
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log  the  assembly),  *  The  time  was  now  come  to  act,  they  must  act  now 
decisively  ;*  he  said  he  did  hot  wisli  to  run  the  people  into  unnecessary 
danger,  but  they  must  prepare  themselves ;  he  alluded  to  the  previous 
riot  on  the  Thursday  week ;  I  am  only  giving  the  substance  of  what  he 
said  ;  he  added,  '  It  was  well  for  the  polit-e  that  we  were  not  well  armed 
he  added,  I  believe,  that  they  were  not  yet  strong  enough  to  meet  the 
soldiers,  but  if  the  streets  were  barricade^l,  and  the  railroad  destroyed, 
they  need  not  fear  ;*  he  added,  that  '  there  were  200,000  men,  completely 
armed,  ready  to  march  and  join  them  at  Birmingham  at  a  moment's 
notice  ;'  the  people  said,  '  We  are  ready  now — we  will  go  now  ;*  Wilkes 
was  speaking  when  I  left ;  it  was  then  about  a  quarter  to  eight  o'clock  ; 
Hollo  way-head  is  not  quite  a  mile  from  the  Bull-ring." 

In  his  cross-examination,  Mr.  Webb  said: — "I  have  heard  violent 
harangues  in  the  Bull-ring,  but  not  elsewhere  iu  Birmingham ;  I  was  at 
one  of  Hunt's  meetings  in  London ;  I  believe  there  has  been  a  very 
great  excitement  in  Birmingham  amongst  the  labouring  classes  against 
the  London  police." 

Mr.  Charles  Bates  said : — "  On  the  l/)th  of  July  I  went  in  the  direc- 
tion of  Holloway-head  that  evening  as  far  as  Smallbrook  street ;  it  is 
the  direct  line  from  IloUoway-head ;  I  got  there  between  seven  and 
eight  o'clock ;  I  saw  a  large  crowd  coming  from  Exeter-road,  which  leads 
from  Ilolloway-head ;  many  of  them  had  staves  or  bludgeons  in  their 
hands ;  they  were  advancing  in  the  direction  of  the  Bull-ring  when  I 
first  saw  them ;  I  saw  Wilkes  the  prisoner,  there ;  he  got  on  the  steps 
very  near  me,  and  the  first  word  he  s«iid  was  '  halt  ;*  the  word  *halt'  Wiis 
repeated  by  the  people,  and  they  halted ;  I  heard  him  tell  them  to  form, 
and  go  in  a  body  on  the  Warwick  road ;  they  did  go  down  Smallbrook 
street,  and  those  who  were  going  on  turned  back ;  I  cannot  say  whether 
Wilkes  went  with  them  or  not ;  as  soon  as  he  got  oiF  the  steps  I  losi 
sight  of  him." 

There  was  no  evidence  to  show  that  the  prisoner  Wilkes  was  present 
»t  the  attack  on  Messrs.  Bourne's  hou.se  and  warehouse,  though  it  was 
proved  that,  when  with  the  mob  at  an  earlier  period,  he  pointed  to  the 
house. 

With  respect  to  the  local  situation  of  Messrs.  Bourne^s  house,  it  was 
proved  by  Mr.  Grifiiths  that  it  was  situate  in  the  parish  of  Birmingiiam ; 
and  that  all  Birmingham  is,  except  for  certain  ecclesiastical  purposes, 
one  parish,  and  has  one  poor's  rate  and  one  church  rate  extending  over 
the  whole  parish,  but  that  each  of  the  ecclesiastical  divisions  is  called  a 
parish. 

LiTTLEDALB,  J. — I  believe  the  parish  of  St.  Marylebone  is  all  one 
parish,  though  it  is  subdivided  into  five  parishes  for  ecclesiastical 
purposes. 

Mr.  Collison  (the  clerk  of  assize)  stated,  that  in  indictments  respect- 
ing offences  committed  at  Birmingham,  the  parish  was  always  laid  as  the 
"parish  of  Birmingham." 

Miller  submitted,  that  as  the  prosecutor,  Mr.  Bourne,  who  ought  to 
best  know  the  situation  of  his  own  house,  had  stated  that  his  house  was 
in  the  parish  of  St.  Martin,  it  must  be  taken  to  be  so. 

LiTTLEDALE,  J. — It  is  the  invariable  practice  to  describe  it  as  the 
parish  of  Birmingham ;  and  if  this  objection  is  good,  all  the  indictments 
are  wrong. 

Miller. — If  the  practice  was  wrong,  your  lordship  would  correct  it. 

LiTTLEDALE,  J. — I  do  not  mean  to  say,  that  because  the  indictments 
are  wrong  they  should  continue  so ;  but  this  was  originally  the  parish  of 
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Birmingham ;  and  because  it  is  now  divided  into  ecclesiastical  divisions, 
tbat  makes  no  difference  in  a  case  like  the  present. 

Miller  addressed  the  jury  for  the  prisoner  Jones. — No  doubt  the  gene- 
ral law  of  the  land  is  this :  if  persona  are  charged  with  coininittiiig  an 
offence  with  one  common  and  joint  intent ;  if  they  be  all  present  and 
near  enough  to  aid  and  abet  in  that  offence,  they  arc  all  equally  guilty ; 
but  the  present  charge  is  not  that  they  went  out  intending  to  do  that 
which  was  unlawful ;  not  that  they  went  out  intending  to  commit  a  breach 
of  the  peace ;  not  that  they  went  out  to  create  a  riot,  or  to  enter  into 
conflict  with  the  London  police,  against  whom  great  excitement  pre- 
vailed ;  but  the  charge  is,  that,  having  assembled  for  some  such  riotous 
purpose,  they  did  together  and  with  one  common  purpose  aid  and  abet 
each  other  in  demolishing,  or  in  beginning  to  demolish,  with  the  intent 
of  effecting  that  purpose,  the  house  of  the  prosecutors  Messrs.  Bourne. 
If  you  shall  be  satisfied  that  when  these  persons  went  down  Moor-street 
their  object  was  to  seek  for  a  conflict  with  the  London  police,  and  that 
all  having  that  object  and  not  having  succeeded,  and  afterwards,  when 
circumstances  had  arisen  which  they  could  not  have  foreseen,  after  a 
portion  had  gone,  and  without  the  concurrence  of  others,  some  of  them 
had  commenced  the  attack,  and  having  destroyed  certain  property  by 
fire,  had,  for  the  first  time,  entertained  the  intention  of  destroying  the 
house,  then  the  offence  can  only  have  commenced,  (so  far  as  the  aggra- 
vated part  of  it),  when  it  first  occurred  to  them  to  commence  the  demo- 
Htion  of  the  house :  and  if  persons  go  out  for  a  purpose  that  is  lawful, 
and  afterwards,  without  the  aiding  and  assisting  of  the  others,  some  of 
them  commit  an  offence,  those  who  went  out  for  the  lawful  purpose  and 
did  not  participate  in  the  offence  are  not  guilty  of  it,  even  though  they 
were  present,  unless  they  encouraged  it  or  were  aiding  and  abettii^g  it ; 
and  I  should  also  submit  that  even  if  a  number  of  persons  go  out  for  an 
illegal  purpose,  with  the  common  intention  of  committing  a  trespass  or 
a  riot,  and  some  of  them  afterwards  commit  a  felony,  those  who  had 
gone  out  to  commit  the  misdemeanour  only  would  not  be  guilty  of  the 
felony  unless  they  aided  and  abetted  the  felony.  My  case  is,  that  there 
waa  a  feeling*of  hostility  towards  the  police ;  and  that  the  prisoner  Jones 
was  one  of  a  body  of  persons  who  went  to  the  public  office  for  the  pur- 
pose of  assailing  the  police,  and  that  he  took  no  part  in  the  demolition, 
or  even  in  the  attack  on  the  house  of  Messrs.  Bourne. 

Daniel,  for  the  prisoner  Wilkes,  submitted  that  although  there  was 
evidence  that  the  prisoner  Wilkes  had  made  use  of  violent  language  at 
Holloway-head,  yet  that  there  was  fair  ground  to  infer  that  he  had 
separated  himself  from  the  other  parties  before  the  attack  on  the  house 
of  Messrs.  Bourne. 

Campbell,  A.  G.,  in  reply,  submitted,  that,  from  the  language  and 
conduct  of  the  prisoner  Wilkes,  the  jury  ought  to  infer  that  there  was  a 
concerted  purpose  between  him  and  the  mob  to  do  mischief,  and  violate 
the  law ;  not  at  some  future  period,  but  on  that  very  occasion ;  and  that 
it  was  for  the  jury  to  say  whether  the  prisoner  Wilkes  was  not  a  parti- 
cipator in  all  the  unlawful  transactions  that  followed. 

LiTTLEDALE,  J.  (in  Summing  up). — This  indictment  is  founded  on  the 
8th  section  of  the  stat.  7  &  8  Geo.  4,  c.  30,  by  which  it  is  enacted,  that 
if  any  persons  tumultuously  assembled,  to  the  disturbance  of  the  public 
peace,  shall  unlawfully  and  with  force  demolish,  pull  down,  or  destroy, 
or  begin  to  demolish,  pull  down,  or  destroy,  any  church  or  chapel,  &c., 
or  any  house,  stable,  &c.,  every  such  offender  shall  suffer  death  as  a  felon. 
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Now  it  is  proper  here  to  remark,  that  that  part  of  the  act  that  every 
person  committing  this  offence  shall  suffer  death  as  a  felon,  remains  in 
force.  Some  discussion  has  occurred,  as  to  the  law  in  cases  where  per- 
sons assemble  for  a  purpose,  and  afterwards,  in  the  execution  of  that 
purpose,  a  felony  is  committed ;  and  whether  all  the  persons  who  were 
engaged  in  the  original  purpose  are  guilty  of  that  felony,  even  though 
they  are  not  proved  to  have  been  present  at  the  time  when  the  felony 
was  committed.  There  is  a  good  deal  applicable  to  this  subject  in  our 
text-books,  which  I  will  state  to  you.  Mr.  Serjeant  Hawkins,  in  his 
Pleas  of  the  crown,  2  Curw.  Hawk.  c.  29,  ss.  7,  8,  &  9,  says : — "  It 
seems  to  have  been  anciently  the  more  prevailing  opinion,  that  thojre 
only  were  to  be  adjudged  principals  in  felony,  who  actually  did  the  fact ; 
as  in  murder,  those  only  who  gave  the  mortal  blow ;  in  rape,  those  only 
who  actually  ravished  the  party,  &c. ;  and  that  those  in  the  company 
who  were  only  present,  and  abetted  and  encouraged  the  doing  it,  were 
to  be  esteemed  accessaries,  or  at  most,  principals  in  the  second  degree 
only.  But  I  take  it  to  be  settled  at  this  day,  that  all  those  who  lu^soui- 
ble  themselves  together  with  a  felonious  intent,  the  execution  wlicreof 
causes  either  the  felony  intended  or  any  other  to  be  committed,  or  with 
an  intent  to  commit  a  trespass,  the  execution  whereof  causes  a  felony  to 
he  committed,  and  continuing  together  abetting  one  another  till  they 
have  actually  put  their  design  in  execution;  and  also  all  those  who  are 
present  when  a  felony  is  committed,  and  abet  the  doing  of  it,  as  by  huhl- 
ing  the  party  while  another  strikes  him ;  or  by  delivering  a  woapou  to 
him  that  strikes,  or  by  moving  him  to  strike,  are  principals  in  the  hi^iriies-t 
degree,  in  respect  of  such  abetment,  as  much  as  the  person  who  does  the 
fact,  which  in  judgment  of  law  is  as  much  the  act  of  them  .all,  as  if 
they  had  all  actually  done  it ;  and  if  there  were  malice  in  the  abettor, 
and  none  in  the  person  who  struck  the  party,  it  will  be  murder  as  to  the 
abettor,  and  manslaughter  only  as  to  the  other.  It  doth  not  seem  ncceji>- 
sary  to  the  making  an  abettor  a  principal,  that  the  person  on  whom  the 
felony  is  committed  should  be  under  any  terror  from  the  abetment,  and 
by  reason  thereof  discouraged  from  making  that  defence  which  other- 
wise he  might  have  made;  but  it  seems  to  be  sufficient  for* this  purpose, 
that  the  person  who  does  the  fact  is  encouraged  and  embolden  in  it  iVoni 
the  hopes  of  present  and  immediate  assistance  from  the  abettor,  whether 
he  be  within  view  of  the  fact  or  not.  And  upon  this  ground  it  hath 
been  adjudged.  That  where  persons  combined  together  to  stand  by  one 
another  in  a  breach  of  the  peace,  with  a  general  resolution  to  resist  all 
opposers,  and  in  the  execution  of  their  design  a  murder  is  committed,  all 
of  the  company  are  equally  principals,  though  at  the  time  of  the  lact 
some  of  them  were  at  such  a  distance  as  to  be  out  of  view.  Also  upon 
the  same  reason  it  hath  been  adjudged,  That,  where  a  company  of  rogues 
assault  a  man  in  the  highway,  who  escapes  from  them,  and  then  one  of 
them  rides  from  the  rest  in  the  same  highway,  and  robs  another  out  of 
the  view  of  his  companions,  and  then  returns  to  them,  they  are  all  of 
them  equally  principals.  And  the  like  hath  been  adjudged  in  relation 
to  all  those  who  accompany  one  another  with  an  intent  to  commit  a 
burglary,  in  the  execution  whereof  some  stand  to  watch  only  in  the 
adjacent  places,  and  the  rest  actually  break,  and  enter  the  house.  But 
where  divers  persons  accompany  one  another  in  the  doing  of  a  lawful 
act,  and  one  of  them  happens  to  kill  a  man,  he  that  gives  the  wound  is 
onlv  guilty  of  the  homicide,  and  the  rest  of  the  company  shall  neither 
be  esteemed  principals  nor  accessaries.  Also  if  the  act  intended,  though 
unlawful,  were  a  bare  tre^'^"'*"'    '^    '  "  '  ''♦"  o^ 
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larceny,  it  is  a  felony  in  such  offender  only,  because  it  is  a  crime  of  a 
nature  entirely  different  from  that  intended,  and  not  caused  by  the  exe- 
cution of  it."  Besides  these  passages,  there  are  others  in  Sir  W.  Rus- 
sell's  work,  1  Russ.  C.  &  M.  c.  1,  in  which  the  authorities  are  collected, 
and  it  is  there  laid  down — ^'  In  order  to  render  a  person  a  principal  in 
the  second  degree,  or  an  aider  and  abettor,  he  must  be  present  aiding 
and  abetting  at  the  fact,  or  ready  to  afford  assistance,  if  necessary ;  but 
the  presence  need  not  to  be  a  strict  actual  immediate  presence,  such  a 
presence  as  would  make  him  an  eye  or  ear  witness  of  what  passes.  So 
that,  if  several  persons  set  out  together,  or  in  small  parties,  upon  one 
common  design,  be  it  murder  or  other  felony,  or  for  any  other  purpose 
unlawful  in  itself,  and  each  takes  the  part  assigned  him ;  some  to  com- 
mit the  fact,  others  to  watch  at  proper  distances  and  stations  to  prcivent 
a  surprise,  or  to  favour,  if  need  be,  the  escape  of  those  who  are  more 
immediately  engaged ;  they  are  all,  provided  the  fact  be  committed,  in 
the  eye  of  the  law,  present  at  it ;  for  it  was  made  a  common  cause  with 
them,  each  man  operated  in  his  station  at  one  and  the  same  instant, 
towards  the  same  common  end,  and  the  part  each  man  took  tended  to 
give  countenance,  encouragement,  and  protection  to  the  whole  gang, 
and  to  insure  the  success  of  their  common  enterprise."  It  appears 
from  these  passages,  that  there  are  cases  in  our  law,  where  persons  set- 
ting out  engaged  in  a  particular  object,  and  in  the  promotion  of  that 
object  a  felony  was  committed,  though  not  originaliy  intended,  and  where 
death  has  ensued,  they  have  been  all  found  guilty  of  murder  or  man- 
8laughter.(a)  If,  in  the  pursuit  of  a  common  object,  a  felony  is  com- 
mitted, the  question  arises  on  these  distinctions  which  I  have  stated, 
whether  all  the  parties  are  guilty  of  felony,  supposing  they  are  proved 
to  be  present  and  engaged  with  the  others  in  the  common  design,  though 
they  were  not  present  when  the  felony  was  committed,  provided  it  was 
committed  by  some  of  those  who  were  the  parties  engaged  in  the  origi- 
nal design.  A  distinction  has  been  made,  where  the  original  purpose  was 
entirely  lawful ;  where  it  was  to  do  an  act  not  indictable ;  where  it  was  to 
commit  a  misdemeanor ;  and  where,  among  other  things,  it  was  to  do 
a  felonious  act;  and  where  expressions  were  used  which  showed  a 
general  intent  to  do  mischief,  and  resist  all  opposers.  I  will 
now  consider  whether  any  of  these  positions  are  applicable  to  this 
case,  and  I  think  it  will  appear  that  they  are  not,  and  that  they 
have  no  application  to  the  present,  case.  I  will,  however,  point 
out  to  you  some  cases  in  which  questions  would  arise  on  the  law  as 
laid  down  by  the  text  writers.  Suppose  a  dozen  or  twenty  persons  to 
determine  at  a  meeting  that  they  would  go  and  kill  game ;  the  game  may 
be  killed  upon  their  own  land,  or  by  leave  of  the  owner  of  the  land ;  all 
that  is  lawful,  and  there  would  be  no  trespass ;  but  if  instead  of  that, 
they  met  for  the  purpose  of  going  on  other  people's  land  without  their 
leave,  that  would  be  a  trespass :  or  if  they  went  into  a  free  warren,  the 
act  of  killing  game  there  would  be  a  trespass.  Suppose,  instead  of  that, 
they  agreed  to  go  out  armed  at  night  to  the  number  of  three,  and  were 
to  take  game,  that  would  be  a  misdemeanor.  \  will  put  a  fourth  case — 
suppose  the  intention  expressed  by  them  to  be  to  go  and  steal  poultry, 
and  not  being  provided  with  a  sufficient  number  of  guns,  they  go  and 
steal  guns  to  be  better  armed.  In  the  first  case,  their  intention  was 
lawful ;  in  the  second,  to  commit  a  trespass ;  in  the  third,  a  misdemeanor; 

(a)  See  also  the  cases  of  Rex  ▼.  Edrntads^  ante,  toI.  8,  p.  390 ;  Rex  t.  Hawkins,  Id.  p. 
S92;  Reff.  y.  WhUhome,  Id.  p.  894;  and  Reff,  v.  Sheppard^  ante,  p.  121,  and  the  authori- 
iies  there  referred  to. 
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and, in  the  fourth,  a  felony:  and  if  in  any  one  of  these  cases  a  conflict 
happened  and  death  ensued,  and  it  was  murder  in  some  of  the  persons 
'engaged  in  these  pursuits,  the  inquiry  would  arise  as  to  the  persons  who 
were  joining  in  the  original  design,  but  no  parties  to  the  murder.  How- 
ever, it  appears  to  me  that  this  doctrine  is  not,  nor  are  these  distinctions 
any  of  them  applicable  to  the  present  case.  The  first  difficulty  is,  as  to 
who  were  present  at  the  meeting  at  Holloway-head,  where  the  original 
design  is  said  to  have  been  formed ;  because  in  the  cases  put  by  Ser- 
jeant Hawkins,  and  in  the  other  cases,  the  parties  met  for  some  common 
design.  Then  who  are  the  persons  w^ho  concoct  this  design?  Some 
come  from  Holloway-head,  some  from  other  places ;  some  joined,  and 
some  left.  You  must  not  assume  that  they  all  assembled  at  the  place 
from  which  they  set  out — suppose  200  met  at  Holloway-head,  and  came 
from  that  place,  the  numbers  would,  no  doubt,  be  increased  by  others  who 
joined  them  on  the  road,  and  who  would  know  nothing  of  the  original 
design,  and  it  would  be  almost  impossible  to  ascertain  out  of  the  2000 
persons  or  more  that  were  at  Messrs.  Bourne's,  whether  any  of  the  per- 
sons who  were  present  at  the  time  when  the  original  design  was  formed, 
were  present  or  not.  Another  difficulty  then  arises,  which  is,  whether 
any  of  the  persons  who  were  present  when  the  plan  was  formed,  were 
the  persons  who  actually  committed  the  felony  at  Messrs.  Bourne's. 
Then  arises  the  further  difficulty  as  to  the  intent,  and  in  considering  the 
matter  with  respect  to  the  law  as  laid  down  by  Mr.  Serjeant  Hawkins, 
you  must  be  satisfied  as  to  the  intent  of  the  parties  when  they  set  out 
to  go  to  the  Bull-ring.  Now  some  might  have  had  an  honest  and  inno- 
cent intention  of  discussing  some  matter  of  their  own,  without  anything 
to  constitute  an  unlawful  assembly;  though,  when  they  came  to  the 
place  and  continued,  it  might  have  become  an  unlawful  assembly.  When 
you  come  to  consider  the  rules  of  law  which  I  have  stated  to  you,  it  is 
essential  that  you  should  be  satisfied  of  the  intent  of  the  parties  when 
they  set  out  for  the  Bull-ring.  Some  might  have  intentions  perfectly 
innocent,  others  might  wish  to  show  their  force,  and  that,  in  a  large 
assembly  of  people,  might  constitute  an  offence ;  others  might  be  set- 
ting themselves  in  array,  and  perhaps  opposing  themselves  to  the  police ; 
others  might  intend  plunder  and  burning ;  but  we  have  no  distinct  evi- 
dence of  the  intention  of  those  who  set  the  others  in  motion,  or  whether 
they  had  any  distinct  or  definite  plan  at  all.  I  therefore  think  that  the 
law,  which  says  that  a  man  may  be  convicted  of  a  felony,  who 
was  neither  present  at  the  time  it  was  committed,  nor  in  any  way 
a  party  aiding  and  abetting,  but  who  was  a  party  to  a  common 
object,  intended  for  the  doing  of  a  particular  act,  does  not  apply  here. 
Your  attention,  therefore,  ought  to  bo  confined  to  the  particular 
subject  of  the  felony  charged  on  this  indictment ;  but  as  applicable 
to  this,  as  well  as  every  other  felony,  I  am  bound  to  tell  you  that  it  is 
not  necessary,  to  make  a  party  guilty  of  felony,  that  his  should  be 
the  hand  by  which  it  is  committed.  Those  who  are  aiding,  abetting, 
and  assisting,  are  principals  in  the  second  degree,  and  are  equally  guilty 
with  the  principals  in  the  first  degree,  as  they  encourage  them  to  go  on, 
and  prevent  other  people  from  hindering  them ;  and  it  is  not  necessary 
that  parties  aiding  should  be  within  view  of  the  fact,  if  they  are  so 
placed  as  to  prevent  persons  coming  to  the  assistance  of  the  party  in- 
jured. With  respect  to  the  demolishing  of  the  house,  the  law  as  laid 
down  by  Baron  Gurney,  in  the  case  of  Mex  v.  Batty  has  been  very  pro- 
perly cited  to  you.  In  that  case  it  appeared  that  a  riotous  mob,  baving 
ft  feeling  of  ill-will  against  a  coal-lumper,  went  to  a  house  where  he  kept 
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his  pay  ta^e,  and  with  menaces  of  murdering  him,  they  destroyed  part 
of  the  house,  and  continued  throwing  stones  at  it  till  they  were  compelled 
by  the  police  to  desist ;  and  it  was  decided  that  they  might  be.  convicted 
of  beginning  to  demolish  under  the  stat.  7  &  8  Geo.  4,  c.  30,  s.  8,  though 
their  principal  object  was  to  injure  the  lumper ;  provided  it  was  also  their 
object  to  demolish  the  house,  on  account  of  its  being  used  by  him  or  his 
i:ien,  and  although  they  had  not  any  ill-will  against  the  owner  of  the 
house  personally.  And  there  is  no  doubt,  that  if,  their  principal  object 
being  to  injure  the  individual,  they  had  also  the  object  to  demolish  the 
liouse,  they  ought  to  be  found  guilty  of  feloniously  beginning  to  demo- 
lish, although  they  had  no  ill-will  against  the  owner  of  the  house. 
Buron  Gurney  refers  to  the  case  of  Hex  v.  Thomas^  ante,  vol.  4,  p.  237, 
decided  by  me.  It  there  appeared  that  the  prisoner  and  others  on  the 
loth  of  March,  1830,  at  about  midnight,  came  to  the  house  of  the  pro- 
secutor, and  that,  having  in  a  riotous  manner  burst  open  the  door,  they 
broke  some  of  the  furniture,  all  the  windows,  and  one  of  the  window 
frames,  and  forced  out  a  small  iron  bar;  and  that  after  doing  this  mis-, 
chief  they  went  away.  It  did  not  appear  that  there  was  anything  to 
hinder  the  rioters  from  doing  more  damage  if  they  had  chosen  so  to  do. 
I  held  in  that  case,  "That  this  will  not  be  a  beginning  to  demolish, 
within  the  act  of  Parliament,  unless  the  jury  shall  be  satisfied  that  the 
ultimate  object  of  the  rioters  was  to  demolish  the  house,  and  that,  if 
they  had  carried  their  intentions  into  full  efi"ect,  they  would,  in  point  of 
fact,  have  demolished  it.  Now,  here  that  is  not  so,  for  they  come  to  do 
a  great  deal  of  mischief,  and  then  go  away,  having  manifestly  completed 
their  purpose,  and  done  all  the  injury  they  meant  to  do."  A  nearly 
similar  rule  is  laid  down  by  Lord  Chief  Justice  Tindal,  in  a  case  [a) 
where  parties  pursued  an  individual  who  took  refuge  in  a  house,  and 
broke  the  windows  and  destroyed  the  furniture,  and  then  went  away ; 
and  in  the  case  of  Ilex  v.  Batty  Baron  Gurxey  says,  "In  the  case  of 
Rex  V.  Thomas,  there  was  nothing  to  prevent  the  rioters  from  going  on, 
and,  in  favour  of  life,  it  was  inferred  that  as  they  left  off  voluntarily, 
they  never  had  any  intention  of  proceeding  further.  But  certainly  that 
is  not  so  here,  because  there  is  the  interference  of  the  police,  and  it  was 
after  the  threats  of  the  police  that  the  mob  desisted.  If  you  are  of 
opinion  that  this  mob  began  to  do  mischief  to  the  house,  intending  to 
persist  in  demolishing  it  if  they  were  not  interrupted,  the  offence  charged 
will  have  been  committed."  There  is  no  doubt  that  the  rule  of  law  as 
there  laid  down  is  applicable  to  this  case.  If  part  of  the  object  of  these 
rioters  was  to  destroy  and  demolish  this  house,  and  they  began  to  demo- 
lish it,  they  are  clearly  guilty  of  this  felony.  The  demolition  in  this 
case  was  by  means  of  fire,  and  though  there  is  a  specific  enactment  as 
to  arson,  yet  if  burning  is  the  means  of  the  demolition  of  the  house,  it  is 
just  as  much  within  this  enactment  as  the  knocking  down  of  the  houhc 
by  hammers  or  crow-bars  or  anything  else.  If  the  mob  went  away  with- 
out doing  any  act  at  all,  they  would  not  be  guilty  of  this  offence,  what- 
ever their  intention  might  be ;  but  if,  having  once  begun  it,  they  arc 
prevented  from  going  on  with  the  act  of  demolition  by  the  interference 
of  the  military,  I  am  of  opinion  that  it  is  a  case  clearly  within  this  en- 
actment. There  was  another  question  made  as  to  whether  this  house  is 
properly  described  as  in  "the  parish  of  Birmingham."  It  appears  to 
me  on  the  evidence  that  it  is,  and  I  have  also  looked  into  the  local 
act,(i)  and  am  satisfied  upon  it ;  and  I  think  that  it  is  not  less  "  the 

(a)  The  case  of  Rezr,  Pricey  ante,  vol.  5,  p.  610. 
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with  the  intent  charged  in  the  indictment ;  and  if  he  did  publish  it  with 
that  intent,  then  the  question  arises,  whether  it  be  a  seditious  Hbel ;  and 
I  am  bound  to  tell  you  that  if  it  is  proved  to  your  satisfaction  that  the 
defendant  published  this  paper,  and  had  the  intention  charged,  it  is  in 
my  opinion  a  seditious  libel.  It  is  for  you,  however,  under  a  recent  act 
of  parliament,  to  decide  upon  the  law  as  well  as  the  facts ;  but  I  have 
told  you  what  is  my  opinion,  if  you  are  satisfied  as  to  the  publication  and 
the  intent  There  is  in  this  indictment  an  allegation  that  there  was  an  un- 
lawful assembly,  which  was  dispersed  by  the  police :  a  great  deal  of  evi- 
dence has  been  given  to  show  that  this  was  an  unlawful  assembly;  and  a 
great  deal  of  evidence  has  also  been  given  on  the  part  of  the  defendant, 
with  a  view  of  showing  that  it  was  a  lawful  meeting.  With  respect  to  the 
intent  of  the  defendant,  a  man  must  be  taken  to  intend  the  natural  conse- 
quences of  what  he  has  done;  and  if  this  paper  has  a  direct  tendency  to 
cause  unlawful  meetings  and  disturbances,  and  to  lead  to  a  violation  of  the 
laws,  that  is  sufficient  to  bring  it  within  the  terms  of  this  indictment,  and 
it  is  a  seditious  libel.  With  respect  to  the  publication  of  the  paper,  it  is 
proved  that  the  paper  is  in  the  handwriting  of  the  defendant,  and  that 
copies  of  the  paper  were  printed ;  but  there  is  no  evidence  that  that  was 
done  by  the  direction  of  the  defendant.  However,  you  are  to  judge  of 
that,  and  you  will  consider  on  the  evidence  that  has  been  given,  whether 
the  defendant  has  published  this  paper  or  not.  If  you  are  of  opinion 
that  he  has  published  the  paper,  then  you  will  inquire  whether  it  is  a 
paper  of  the  character  which  has  been  assigned  to  it.  You  will  first 
consider,  whether  the  introductory  allegations  of  the  indictment  are 
proved ;  and  if  they  are,  whether  the  defendant  published  this  paper ; 
and  whether  he  published  it  with  the  intent  imputed  to  him  by  the  in- 
dictment ;  and  lastly,  whether  it  be  or  be  not  a  seditious  libel ;  as  to 
which  latter  question  I  have  already  given  you  my  opinion. 

Verdict — Guilty. 

Campbell,  A.  6.,  Balguy,  and  Waddington,  for  the  crown. 

The  defendant  in  person. 
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ing  special  constables  of  the  borough  of  Birmingham,  in  pursuance  of 
the  statute  in  such  a  case  made  and  provided,  did,  by  the  order  and  di- 
rection of  WilUamScholefield,Esq.,and  John  Kaye  Booth,  Esq.,  justices 
of  our  said  lady  the  queen,  assigned  to  keep  the  peace,  disperse,  separate, 
and  remove,  and  cause  and  procure  to  be  dispersed,  separated,  and  re- 
moved, the  said  unlawful  assembly  of  persons,  and  that  they  the  said 
G.  M.  and  J.  H.  S.,  were  together  with  the  said  other  persons  forming 
part  of  the  metropolitan  pohce  force,  then  and  there  acting  in  the  due 
execution  of  their  duty  as  such  special  constables,  in  dispersing  and 
causing  to  be  dispersed  the  said  unlawful  assembly  of  persons;  and  that 
the  defendant  intending  to  excite  divers  liege  subjects  of  the  queen  to 
resist  the  laws  and  to  resist  the  persons  so  being  part  of  the  metropolitan 
police  force  in  the  due  execution  of  their  duty,  and  to  bring  the  said 
force  into  hatred  and  contempt,  and  to  procure  unlawful  meetings,  and 
to  cause^divers  liege  subjects  of  the  queen  to  believe  that  the  laws  of  this 
kingdoni  were  unduly  administered,  and  intending  to  disturb  the  public 
peace,  and  to  raise  discontent  in  the  minds  of  the  subjects  of  the  queen, 
and  raise  and  excite  tumult  and  disobedience  to  the  laws,  did  publish  a 
certain  false,  &c.,  libel, "  of  and  concerning  the  said  persons  so  being  part 
of  the  London  metropolitan  police,  and  of  and  concerning  the  adminis- 
tration of  law  and  justice  within  this  realm,  containing  the  false,  and 
malicious,  scandalous,  seditious,  and  libellous  matter  following,  that  is 
to  say: — 

"  Resolutions  unanimously  agreed  to  by  the  General  Convention. 

•*  Resolved — 1st,  That  this  Convention  is  of  opinion,  that  a  wanton, 
flagrant,  and  unjust  outrage  has  been  made  upon  the  people  of  Birming- 
ham by  a  bloodthirsty  and  unconstitutional  force  from  London,  acting 
under  the  authority  of  men  who,  when  out  of  olFice,  sanctioned  and  took 
part  in  the  meetings  of  the  people,  and  now,  when  they  share  in  the 
public  plunder,  seek  to  keep  the  people  in  social  slavery  and  political 
degradation. 

"  2d,  That  the  people  of  Birmingham  are  the  best  judges  of  their  own 
right  to  meet  in  the  Bull-ring  or  elsewhere,  have  their  own  feelings  to 
consult  respecting  the  outrage  given,  and  are  the  best  judges  of  their 
own  power  and  resources  to  obtahi  justice. 

"  3d,  Tiiat  the  summary  and  despotic  arrest  of  Dr.  Taylor,  our  re- 
spected colleague,  affords  another  convincing  proof  of  the  absence  of  all 
justice  in  England,  and  clearly  shows  that  there  is  no  security  for  life, 
liberty,  or  property,  till  the  people  liave  some  control  over  the  laws 
they  are  called  upon  to  obey.  By  order.         W.  Lovett,  Sec. 

"  Friday,  July  5,  1839." 

There  were  other  counts  in  the  indictment,  which  were  founded  on 
different  portions  of  the  libel. 

To  prove  the  prefatory  allegations,  that  there  was  an  unlawful  as- 
sembly in  Birmingham  on  the  4th  of  July,  1839,  that  George  Martin 
and  John  Hugh  Sweeting,  and  others  of  the  metropolitan  police  force, 
were  sworn  in  as  constables,  and  that  they  by  the  directions  of  the  ma- 
gistrates dispersed  the  inob,  Dr.  Booth,  Geoi'j^e  Martin,  and  other  wit- 
nesses, were  called,  and  stated  to  the  same  oiiect  as  was  proved  with 
respect  to  those  points  in  the  case  of  Regina  v.  Neafe,  ante,  p.  176;  and 
it  was  also  proved  that  by  the  direction  of  the  defendant  500  copies  of 
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the  paper  set  out  in  the  indictment  were  printed,  and  300  of  them  posted 
up  in  various  parts  of  the  town  of  Binninghara. 

The  Hbel  was  read,  and  at  the  desire  of  Goulburn,  Serjt.,  for  the 
defendant,  Mr.  Salt  (wliose  name  was  on  the  back  of  the  indictment) 
was  called :  he  stated  that  he  was  a  town  councillor  of  Birmingham, 
and  that  he  had  been  one  of  the  Convention,  but  had  resigned,  and  that 
he  was  present  at  a  meeting  at  Ilolloway-head  on  the  6th  of  August, 
1838,  which  was  a  meeting  to  agree  on  the  Convention,  and  that  Mr. 
Alderman  Muntz  and  Mr.  Attwood  (the  member  of  Parliament)  were 
present,  and  that  a  large  body  of  persons  were  assembled. 

Goulburriy  Serjt.,  proposed  to  ask  the  witness  as  to  what  he  said  at 
that  meeting. 

Campbellj  A.  G.,  for  the  crown. — I  submit  that  what  the  witness 
then  said  is  not  admissible  in  evidence  in  the  present  case.  How  can 
language  used  by  Mr.  Salt  on  the  6th  of  August,  1838,  be  in  the  slightest 
degree  relevant  to  the  publication  of  this  libel  in  Birmingham  on  the 
5th  of  July,  1839? 

Goulhurn^  Serjt. — The  libel  arises  out  of  it.  It  says — "acting  under 
the  authority  of  men  who,  when  out  of  office,  sanctioned  and  took  part 
in  the  meetmgs  of  the  people."  I  do  not  put  it  that  it  is  evidence, 
because  it  proves  the  truth  of  the  placard ;  but  the  question  for  the  jury 
being,  whether  this  is  a  seditious  libel,  it  is  important  for  the  jury  to 
Icnow  what  has  preceded  it. 

Campbell^  A.  G. — ^This  is  an  indictment  for  libel,  which  contains 
introductory  averments,  which  I  have  called  witnesses  to  prove,  and 
any  evidence  to  contradict  those  introductory  averments  is  clearly  ad- 
missible. The  evidence  proposed  to  be  given  does  not  go  to  disprove 
any  part  of  the  introductory  averments,  but  merely  goes  to  show  that 
at  some  prior  time  A.  B.,  J.  S.,  or  X.  Y.,  have  used  inflammatorj'^  lan- 
guage which  was  not  prosecuted. 

LiTTLEDALE,  J. — The  ouly  way  in  which  this  could  be  receivable  in 
evidence  is,  that  the  defendant  has  mentioned  in  a  part  of  the  alleged 
libel  that  these  men  acted  on  the  authority  of  "persons  who,  w!ien  out 
of  office,  sanctioned  and  took  part  in  the  meetings  of  the  people  ;''  and, 
in  order  to  show  that  sanction,  Mr.  Serjt.  Goulburn  asks  Mr.  Salt  whe- 
ther he  did  not  say  certain  things.  Now,  if  the  evidence  were  admissi- 
ble on  that  ground,  it  would  be  only  as  proving  the  truth  of  the  state- 
ments of  the  libel.  I  therefore  think  that  I  Ought  not  to  receive  the 
evidence. 

The  evidence  was  rejected. 

Goulburn  J  Serjt.,  addressed  the  jury  for  the  defendant,  and  argued 
that  this  publication  was  not  a  libel,  induced  as  it  was  by  the  conduct 
of  the  police ;  and  that  the  terms  of  it  were  not  so  violent  as  those  that 
had  been  made  use  of  by  persons  who  had  afterwards  filled  high  situa- 
tions in  this  country. 

LiTTLEDALE,  J.  (in  sunuuing  up.) — You  will  first  have  to  consider 
whether  the  statement  at  the  commencement  of  the  indictment,  that 
there  was  an  unlawful  assem])ly  which  was  dispersed  by  the  police,  be 
true  or  not,  and  if  it  be  true,  you  will  then  have  to  consider  whether  this 
jmblication  was  or  was  not  a  calm  and  temperate  discussion  of  the 
events  which  had  occurred :  for  if  the  object  of  it  were  merely  to  show 
that  the  conduct  of  the  police  was  improper,  that  would  not  be  illegal, 
because  every  man  has  a  right  to  give  every  public  matter  a  candid. 
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full,  and  free  discussion.  If  the  language  of  this  paper  was  intended  to 
find  great  fault  with  the  police  force,  even  that  might  not  go  beyond  the 
bounds  of  fair  discussion ;  and  you  have  to  say,  looking  at  the  whole  of 
this  paper,  whether  or  not  it  does  so.  With  respect  to  the  first  resolu- 
tion, if  it  contains  no  more  than  a  calm  and  quiet  discussion,  allowing 
something  for  a  little  feeling  in  men's  minds,  (for  you  cannot  suppose 
that  persons  in  an  excited  state  will  discuss  subjects  in  as  calm  a  manner 
as  if  they  were  discussing  matters  on  which  they  felt  no  interest,)  that 
would  be  no  libel;  but  you  will  consider  whether  the  kind  of  terms 
made  use  of  in  this  paper  have  not  exceeded  the  reasonable  bounds  of 
comment  on  the  conduct  of  the  London  police.  With  respect  to  the 
second  resolution,  it  is  no  sedition  to  say,  that  the  people  of  Birmingham 
had  a  right  to  meet  in  the  Bull-ring,  or  anywhere  else;  but  you  are  to 
coiLsider,  whether  the  words,  that  they  "are  the  best  judges  of  their  own 
power  and  resources  to  obtain  justice,"  meant  the  regular  mode  of  pro- 
ceeding, by  presenting  petitions  to  the  crown,  or  either  house  of  Parlia- 
ment, or  by  publishing  a  declaration  of  grievances ;  or  whether  they 
meant  that  the  people  should  make  use  of  physical  force  as  their  own 
resource  to  obtain  justice,  and  meant  to  excite  the  people  to  take  the 
power  into  their  own  hands,  and  meant  to  excite  them  to  tumult  and 
disorder.  The  third  resolution  refers  to  the  arrest  of  Dr.  Taylor ;  and 
if  the  arrest  of  Dr.  Taylor  was  considered  to  be  illegal,  the  defendant 
had  a  right  to  discuss  it  in  a  calm,  quiet,  and  temperate  manner ;  and  if 
Dr.  Taylor  had  been  arrested  in  a  manner  wholly  illegal  and  improper, 
we  may  allow  for  some  warmth  of  expression.  I  have  already  said  that 
the  people  have  a  right  to  discass  any  grievances  that  they  have  to 
complain  of,  but  they  must  not  do  it  in  a  way  to  excite  tumult.  It  is 
imputed  that  the  defendant  published  this  paper  with  that  intent,  and  if 
he  did  so,  it  is  in  my  opinion  a  seditious  libel.  It  seems  that  on  former 
occasions  a  great  deal  of  strong  discussion  has  taken  place ;  but  if  that 
be  so,  it  is  no  justification  of  the  defendant  that  other  libels  have  been 
published  that  have  not  been  prosecuted. 

Verdict — Guilty. 

Campbellj  A.  G.,  Bals^uyy  and  Waddington^  for  the  crown. 

Goulburuj  Serjt.,  for  the  defendant. 


REGINA  V.  LOVETT.— p.  462.  " 

If  the  manuscript  of  a  libel  be  proved  to  be  in  the  handwriting  of  the  defendant,  and  it  be  alto 
proved  to  have  been  printed  and  published,  this  is  evidence  to  go  to  the  jury  that  it  was  pub- 
lished by  the  defendant,  althouc^h  there  be  no  evidence  given  to  show  that  the  printing  anJ 
publication  were  by  the  direction  of  the  defendant. 

If  a  paper,  published  by  the  defendant,  has  a  direct  tendency  to  cause  unlawful  meptintrs  and 
dUturbances,  and  to  lead  to  a  vinlatian  of  the  iawf>,  it  is  a  seditious  libel ;  and  with  respect  to 
the  intent,  every  one  must  be  taken  to  intend  the  natural  consequences  of  what  he  has  done. 

A.  and  B.  were  separately  indicted  for  publishing  the  same  libel ;  both  indictments  containing 
the  same  prefatory  allegitions.  A.  was  tried  (irst,  and  ox\  the  trial  of  B.  such  of  the  witnesMs 
a^  had  been  al>fO  examined  on  the  trial  of  A.  had  (by  consent)  their  evidence  read  over  to 
them  from  (he  judge^s  notes,  B.  being  allowed  io  further  crotis-examine  ihem. 

A  defendant,  who  surrenders  to  take  hij4  trial  on  a  charge  of  misdemeanor,  need  not  stand  at  th« 
bar  to  be  tried,  but  may  be  allowed  a  place  at  the  table  of  the  courL 

Libel. — ^The  indictment,  which  was  in  precisely  the  same  form  as 
that  in  the  preceding  case  of  Regina  v.  Collins j  suite,  p.  456,  charged 
VOL.  xxxvnL  35 
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that  the  defendant  did  "  write  and  publish,  and  cause  and  prociu-e  to 
be  written  and  published,"  a  seditious  libel.  The  libel  was  the  same 
handbill  which  was  the  subject  of  the  indictment,  in  the  preceding  case 
of  Regina  v.  Collins, 

The  defendant  surrendered  in  discharge  of  his  bail,  and  was  arraigned 
at  the  bar. 

Campbell y  A.  G.,  for  the  crown. — As  Mr.  Lovett  defends  himself,  it 
would  be  probably  more  convenient  to  him  to  come  to  the  table,  rather 
than  stand  at  the  bar.     I  can  have  no  objection. 

The  defendant  left  the  bar  and  took  a  seat  at  the  table,  (a) 

Campbell,  A.  G.,  in  his  opening,  suggested  that,  if  the  defendant  had 
no  objection,  the  witnesses  who  were  called  in  the  case  of  Regina  v. 
Collins^  to  prove  the  introductory  averments  in  the  indictment  in  that 
case,  should  be  now  called,  and  their  evidence  read  over  to  them  from 
the  learned  judge's  notes ;  the  defendant  putting  any  additional  ques- 
tions to  them  on  cross-examination. 

The  defendant  assented  to  this  proposition ;  and  those  of  the  witnesses 
who  were  examined  in  the  case  of  Regina  v.  Collins^  were  recalled, 
and  the  evidence  given  by  each  in  that  case,  having  been  read  over  to 
him  by  the  learned  judge,  the  defendant  was  asked  if  he  had  any  further 
question  to  put  to  them  in  cross-examination,  [b) 

It  was  proved  that  the  manuscript  of  the  alleged  libel  was  in  the 
handwriting  of  the  defendant,  and  evidence  was  also  given  by  Mr. 
Watson,  a  printer,  that  he  had  printed  500  copies  from  it,  300  of  which 
another  witness,  named  Clarke,  proved  that  he  had  posted  about  the 
town  of  Birmingham.  There  was  no  evidence  to  connect  the  defend- 
ant with  the  printing  or  the  posting,  except  the  handwritmg  of  the 
manuscript. 

The  alleged  libel  was  read  from  the  manuscript. 

LiTTLEDALE,  J. — What  is  the  evidence  of  publication  ?  You  have 
proved  that  the  manuscript  is  in  the  handwriting  of  the  defendant,  but 
you  have  not  proved  that  he  gave  authority  to  publish  it,  or  to  apply  to 
the  printer. 

Bulguy^  for  the  crown. — I  find  it  laid  down,  2  Stark,  on  Ev.  454,  in 
this  way : — ^^  The  publication  may  be  directly  proved  by  evidence  that 
the  defendant  with  his  own  hand  distributed  copies  of  the  libel,  or  ex- 
posed its  contents,  or  painted  an  ignominious  sign  over  the  door  of 
another,  or  took  part  in  a  procession  carrying  a  representation  of  the 
plaintiff  in  effigy  for  the  purpose  of  exposing  him  to  contempt  and 
ridicule,  or  maliciously  read  or  sung  the  contenfs  of  the  libel,  in  the  pre- 
sence of  others;  all  of  these  facts  are  direct  proofs  of  the  averment  that 
the  defendant  published  the  alleged  libel.  But  it  frequently  happens 
that  no  direct  proof  can  be  given  of  the  defendant's  agency  in  the  pub- 
lication of  the  libel,  and  resort  must  be  had  to  indirect  evidence,  in 
order  to  connect  him  with  the  libel,  and  fix  him  with  its  publication. 
The  most  usual  and  important  piece  of  evidence  for  this  purpose,  con- 
Co)  In  the  case  of  R^ffina  v.  Vincent  and  Edwards,  ante,  p.  91,  the  defendnnt,  Vincent, 
who  conducted  his  own  defence,  was  allowed  to  have  a  place  at  the  table  of  the  court,  althouch 
be  was  in  custody  under  his  sentence  in  the  case  of  Refrina  v  Vincent  and  others^  ante  p.  91. 
The  case  of  Regina  v.  Vincent  and  Edwards,  was  tried  on  the  Nisi  Prius  side  of  the  assize?, 
the  indictment  having  been  removed  by  certiorari.  8**e  also  the  case  of  Rejc  v.  Carli/e,  ante, 
voL  6,  p.  63fi.  (2.5  £.  C.  L.  K.  571.)  As  to  the  practice  in  c^ses  of  felony,  where  the  party  ha« 
been  on  liail,  see  the  case  of  Regina  v.  St.  Getirge,  posL 

(6)  See  the  case  of  Rex  v.  Foster,  ante,  vol.  7,  p.  495,  (32  E.  C.  L.  R.  698.) 
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sists  in  proving  that  the  libel  pubUshed  is  in  the  handwriting  of  the  de- 
fendaijt.  When  t!ie  plaintiff  has  proved  this,  he  has,  if  the  county  be 
lot  material,  made  out  sucli  a  prima  facie  case  as  entitles  him  to  have 
thi^  cjjntcnts  read  in  evidence." 

LiTTLEDALE,  J. — In  Sir  Francis  BurdeWs  case,  3  B.  &  A.  717, 
4  lb.  95,  the  main  question  was  as  to  the  county  in  which  the  libel  was 
published. 

Tiie  defendant. — It  was  proved  there  that  his  servant  put  it  into  the 
post-oifice. 

Bals^ny, — It  is  further  said  by  a  great  authority,  (Lord  Holt,)  in  the 
case  of  Rex  v.  Beare^  cited  2  Stark,  on  Ev.  454,  that  "  when  a  libel  is 
produced,  written  in  a  man's  own  hand,  he  is  taken  in  the  mainer,  and 
that  throws  the  proof  upon  him,  and  if  he  cannot  produce  the  com- 
poser,  the  verdict  will  be  against  him."  Now,  if  I  prove  this  paper  to 
be  in  the  handwriting  of  the  defendant,  that  makes  a  primS  facie  case 
ag^iiust  him.  Being  in  his  handwriting  and  afterwards  being  publisliedy 
is  presumptive  evidence  that  he  caused  it  to  be  published;  and  the  mere 
fact  of  its  being  in  his  handwriting,  followed  by  a  publication,  throws 
it  upon  him  to  discharge  himself  from  the  presumption  that  immediately 
attaches;  namely,  that  he  was  the  party  who  not  only  wrote  but  pub- 
lislied  it.  I  do  not  mean  to  say  that  it  is  conclusive ;  the  defendant  may 
say  that  his  house  was  robbed  and  his  drawers  ransacked,  and  may 
prove  it,  (if  the  fact  were  so,)  and  that  would  rebut  the  presumption. 

fFaddingion,  on  the  same  side. — In  Sidney^s  case,  the  paper  was 
found  in  his  desk,  and  that  was  held  a  publication,  and  that  doctrine  has 
since  been  repudiated ;  but  still  there  can  be  no  doubt  that  where  a 
writing  is  proved  in  a  state  of  publication,  and  it  be  proved  to  be  in  the 
liand writing  of  the  defendant,  that  is  prima  fcicie  evidence  that  it  was  pub- 
lished by  him.  Mr.  Starkie  says,  2  Stark,  on  Ev.  454,  "  The  writing,  or 
even  printing,  a  libel  docs  not,  however,  in  any  case  amount  to  a  publica- 
tion, but  is  mere  evidence,  from  which  it  may  be  inferred."  If  there  is 
a  publication  by  some  one  proved,  the  proof  that  the  libel  is  in  the  hand* 
writing  of  the  defendant  is  sufficient  to  throw  the  negative  proof  on  him. 

Balguy, — There  is  the  case  of  Rex  v.  Beare,  1  Lord  Ray.  414,  Carth. 
407,  2  Salk.  417,  Rep.  Temp.  Holt,  422,  12  Mod.  218,  and  also  a  case 
in  the  ninth  volume  of  Coke's  Reports,  Lamb^s  case,  9  Co.  Rep.  59,  in 
which  it  was  held  that  a  libel  being  written  in  the  defendant's  hand- 
writing is  presumptive  evidence  that  the  publication  was  also  by  the 
defendant,  so  as  to  throw  the  negative  proof  on  him. 

IVaddington, — Mr.  Starkie  goes  on  to  say,  "  Though  proof  that  the 
libel  is  in  the  handwriting  of  the  party  goes  far  in  fixing  him  with  the 
publication,  he  is  still  at  liberty  to  rebut  iif  he  can  the  strong  presumption 
thus  raised  against  him,  by  reconciling  the  fact  w^ith  his  own  innocence." 

LiTTLEDALE,  J. — I  think  upon  these  authorities  that  there  is  sufficient 
evidence  to  go  to  the  jury. 

The  defendant  addressed  the  jury,  and  called  several  witnesses,  with 
a  view  of  disproving  the  uitroductory  averment  of  the  indictment,  that 
the  meeting  of  the  4th  of  July  was  an  unlawful  assembly,  and  also  with 
a  view  of  showing  that  the  policemen  used  uimecessary  violence. 

LiTTLEDALE,  J.,  (iu  Slimming  up.) — The  first  inquiry  you  have  to 
make  is,  whether  the  defendant  published  this  paper.  If  he  did  not 
publish  it,  there  is  an  end  of  the  case  altogether.  If  you  are  of  opinion 
that  he  did  publish  it,  you  will  then  have  to  consider,  whether  he  did  so 


282  Robeson  v.  Ganderton.   0.  C.  1840.  [476 


{Civil  Side.) 
BEFORE  MR.  JUSTICE  WILLIAMS. 


ROBESON  and  Others  v.  GANDERTON,  DAVIS,  and  ADCOCK— 

p.  476. 

« 

A.  sued  B.|  C,  and  D.  in  a  joint  action  fur  an  attorney's  bill.  B.  pleaded  nunqnam  indebitatus, 
and  C.  &  D.  suffered  judgment  by  default: — Held^  that  in  onler  to  entitle  A.  lo  a  verdict 
against  B.,  the  jury  must  be  satisfied  that  there  was  b  joint  contract  with  A.  by  B.,  C,  and 
D.fjoinfiyt  and  that  it  was  not  sufficient  to  show  that  there  was  a  separaU  contract  between 
A.  and  B.  only,  even  though  the  evidence  would  have  been  sufficient  to  have  supported  an 
action  by  A.  against  B.  alone. 

Debt  for  an  attorney's  bill.  Pl^a  by  the  defendant  Ganderton,  nun- 
quani  indebitatus,  and  as  to  the  other  defendants,  judgment  by  default* 

It  was  opened  by  Tulfourd^  Serjt.,  for  the  plaintiff,  that  in  the  year 
1826,  an  act  of  Parliament  («)  passed  for  making  a  new  turnpike  road 
from  An*owsmith-gate  to  join  another  turnpike  road,  and  that  this  new 
road  was  constructed  as  far  as  Quarrypit-lane,  which  adjoined  the  de- 
fendant Ganderton 's  fields,  when  the  work  was  stopped  for  want  of 
funds,  the  lane  being  spoiled  as  a  road,  by  the  carriage  of  the  materials 
for  the  new  turnpike  road ;  and  that  the  present  plaintiffs  were  employed 
to  prepare  an  indictment  against  the  parish  of  Inkberrow,  who  were 
fined  ^6126  for  the  non-repair  of  the  lane;  but  the  Quarter  Sessions 
having  apportioned  the  fine  to  be  paid,  £\  by  the  parish,  and  £125  by 
the  turnpike  trustees,  an  indictment  was  preferred  against  Mr.  Forde 
the  treasurer  of  the  turnpike  trust,  for  non-payment  of  the  dgl25,  which 
indictment  failed,  because  the  evidence  given  to  show  that  Mr.  Forde 
was  treasurer  was,  in  the  ophiion  of  Baron  Gurney,  (who  tried  the 
case,)  not  sufficient  to  show  that  he  was  so,  and  it  was  for  the  law 
charges  of  these  different  proceedings,  in  which  the  plaintiffs  acted  as 
the  solicitors,  that  the  present  action  was  brought. 

It  was  proved  that  tiie  business  had  been  done,  and  that  the  charges 
were  reasonable ;  and  evidence  was  given  to  show  that  the  proceedings 
were  instituted  on  the  belialf  of  the  defendant  Ganderton,  but  there  was 
very  little  evidence  as  to  the  other  two  defendants,  it  appearing  that  the 
defendant  Ganderton  was  the  prosecutor  of  the  indictment  against  the 
parish,  and  that  the  other  two  defendants  appeared  and  pleaded  to  that 
indictment  as  being  two  inhabitants  of  the  parish  indicted. 

R,  V,  Richardsy  for  the  defendant  Ganderton. — The  three  defendants 
are  sought  to  be  charged  on  a  joint  contract,  and  unless  the  plaintiiF 
establishes  a  joint  liability  in  all  three  defendants,  my  client  is  entitled 
to  a  verdict ;  and  even  if  it  were  shown  that  the  plaintiffs  were  era- 
ployed  by  Mr.  Ganderton  alone,  that  would  not  be  sufficient  to  entitle 
the  plaintiffs  to  a  verdict  in  this  action. 

Williams,  J.,  (in  summing  up.) — The  defendant,  by  his  plea,  says 
that  he  is  not  jointly  wiih  the  other  two  defendants  indebted  to  the 
plaintiff;  and  it  is  for  you  to  say  on  the  evidence  whether  or  not  he  is 
so  jointly  indebted.  It  is  my  opinion,  tliat,  in  order  to  fix  the  defendant 
in  this  action,  there  ought  to  be  evidence  to  satisfy  you  that  all  the  three 
defendants  are  jointly  liable.     If  Mr.  Ganderton  was  smgly  liable,  he 

(a)  The  staU  7  Geo.  4.  c.  xxiiL  (loc.  and  pers.) 
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could  be  singly  sued,  but  I  think  that  the  plaintiffs  cannc  succeed 
against  him  in  the  present  action,  unless  it  be  proved  to  your  satisfac- 
tion that  the  plaintiffs  were  employed  by  all  the  three  defendants 
jointly. 

Verdict  for  the  defendant  Ga.nderton. 

Talfourd^  Serjt.,  and  F,  V,  Zee,  for  the  plaintiffs. 

/?.  V.  Richards  and  Grcry,  for  die  defendant  Ganderton. 


WORCESTER  CITY  ASSIZES. 

{Civil  Side.) 
BEFORE  MR.  JUSTICE  WILLIAMS. 


FIRKIN  V.  EDWARDS.— p.  478. 

A  catue  was  tried  at  the  assizes  on  a  Monday,  the  commission  day  being  on  the  Thursday  be- 
fore. A  |>aper  was  called  for  under  a  notice  to  produce,  which  was  served  on  the  Saturday 
before  the  trial.  The  attorneys  on  whom  the  notice  to  produce  was  served,  and  also  the 
fMuty  who  was  their  client,  lived  in  the  assize  town : — 

ffeldy  that  the  service  of  the  notice  to  produce  was  not  too  late,  and  that  the  question  in  such 
I  is,  whether  under  all  the  circumstances  reasonable  notice  has  been  given. 


Assumpsit  by  the  plaintiff  as  endorsee  against  the  defendant  as 
acceptor  of  a  bill  of  exchange  for  ^615,  drawn  by  David  Evans,  payable 
to  his  own  order,  and  by  him  ordered  to  the  plaintiff.  Plea,  that  the 
defendant  gave  the  plaintiff  three  promissory  notes,  as  payment  of  this 
bill.     Replication,  de  injuria. 

PV.  J,  Jilexander,  for  the  defendant,  began  and  called  for  the  three 
promissory  notes,  under  a  notice  to  produce. 

The  trial  took  place  on  Monday,  the  27th  of  July,  and  the  notice  to 
produce  had  been  served  on  the  plaintiff's  attorneys  on  the  previous 
Saturday ;  the  commission  day  for  both  the  city  and  county  assize  at 
Worcester  being  Thursday,  the  23d  of  July.  The  plaintiff  and  his 
attorneys  all  lived  in  Worcester. 

R,  y,  Richards^  for  the  plaintiff,  objected  that  the  notice  to  produce 
had  been  served  too  late,  and  that  it  should  be  served  before  the  com- 
mission day. 

H^,  J,  ndlexander, — Not  where  the  parties  live  in  the  assize  town. 

Williams,  J. — On  the  circuit  I  formerly  belonged  to,(tf)  where  assizes 
lasted  a  fortnight,  notices  to  produce  were  very  frequently  served  after 
the  commission  day.  The  question  is,  whether,  under  all  the  circum- 
stances, reasonable  notice  has  been  given.     I  think  this  will  do.  {b) 

Secondary  evidence  of  the  promissory  notes  was  received ;  but  the 
defendant  failing  on  other  parts  of  his  case  there  was  a 

Verdict  for  the  plaintiff. 

R.  V.  Richards  and  Whattley^  for  the  plaintiff. 

W.  J.  Mexander^  for  the  defendant. 

(a)  The  Northern  CircuiL  (6)  See  the  caae  of  Gibbons  ▼.  Powdlt  post 
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SHREWSBURY  ASSIZES. 

{Civil  Side.) 
BEFORE  MR.  JUSTICE  WILLIAMa 


MARSH  V.  COPPOCK.— p.  480. 

On  the  trial  of  an  action  to  recover  a  £500  penalty  for  bribery,  alles^ed  to  have  been  committed 
at  the  election  of  members  of  Parliament  for  the  borough  of  L.,  which  was  to  be  tried  by  a 
special  jury,  the  attorney  on  each  side  bad  given  to  the  associate  a  list  of  names  of  certain 
common  jurors  whom  he  did  not  wish  to  be  called  if  a  tales  were  prayed.  With  the  omission 
of  those  jurors  and  those  who  did  not  appear,  there  were  not  sufficient  common  jnrors  to  make 
up  a  full  jury  when  a  tales  had  been  prayed. 

Held,  that  the  case  should  not  stand  over,  but  that  all  the  common  jnrors  should  be  called  over 
in  the  usual  way,  and  that  no  challenge  could  be  allowed  except  for  cause. 

Held,  also,  that  it  was  no  cause  of  challenge  that  a  juror  was  a  tenant  of  a  nobleman  whoee 
interest  in  the  borough  was  supposed  to  be  affected,  or  that  he  had  been  foreman  of  another 
jury  who  had  tried  another  action  between  other  parties  for  bribery,  alleged  to  have  been  com- 
mitted at  the  same  election. 

Debt  for  a  penalty  of  500/.  for  bribery  at  the  Ludlow  election,  in 
1839.     Plea,  nil  debet,  "  by  statute.'* 

This  was  a  special  jury  cause,  and  a  full  special  jury  not  appearing^ 
Talfourdy  Serjt.,  for  the  plaintiff,  prayed  a  tales. 

The  attorney  on  each  side  had  given  Mr.  Piatt,  the  associate,  a  list  of 
the  names  of  those  of  the  common  jurors  on  the  panel,  whom  he  wished 
not  to  be  called  in  the  event  of  a  tales  being  prayed. 

Mr.  Piatt,  in  taking  the  names  from  the  balloting-box,  whenever  he 
came  to  a  name  which  was  on  either  of  these  lists,  did  not  call  that  name, 
and  with  the  omission  of  those  persons,  and  the  non-appearance  of  the 
others  of  the  common  jury,  the  panel  was  exhausted,  and  three  more 
jurors  were  wanting. 

LudloWj  Serjt. — I  apprehend  the  case  must  stand  over  till  the  next 
assizes. 

Taffourd,  Serjt. — There  is  no  challenge  in  a  civil  case  except  for  cause. 

Williams,  J. — You  must  take  the  first  three  jurors  who  appear,  unless 
they  are  challenged  for  cause. 

Ludlow,  Serjt. — I  have  no  objection  to  try  the  case  by  nine  jurors. 

TaJfourdy  Serjt. — That  would  be  error. 

Williams,  J. — Call  over  the  jury  in  the  ordinary  way. 

Mr.  .Piatt  put  all  the  names  of  the  jurors  again  into  the  balloting-box, 
and  the  next  juror  who  answered  was  Mr.  Thomas  Beeston. 

Ludlow,  Serjt. — Mr.  Beeston  is  a  tenant  of  Lord  Powis,  whose  inte- 
rest at  Ludlow  is  sought  to  be  affected,  and  whose  brother  was  a  candi- 
date at  this  very  election ;  and,  secondly,  Mr.  Beeston  was  foreman  of 
the  jury  in  the  case  of  Hall  v.  Coleman,  tried  here  on  Wednesday  last, 
which  was  an  action  for  a  penalty  for  bribery  at  the  same  election,  and 
therefore  he  is  not  indifferent.  The  object  of  challenging  is  that  the 
parties  should  have  a  jury  who  are  indifferent. 
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Williams,  J. — I  do  not  think  that  either  is  a  sufficient  cause  of 
challenge.(a) 

Talfourdy  Serjt. — I  will  waive  Mr.  Beeston. 

Ludlow^  Serjt. — That  is  courtesy. 

Mr.  Beeston  was  not  sworn  on  the  jury. 

A  full  jury  having  been  sworn,  the  case  was  gone  into,  and  on  the 
part  of  the  plaintiff,  in  addition  to  the  evidence  of  the  person  to  whom 
the  money  was  alleged  to  have  been  given  by  the  defendant,  an  examined 
copy  of  a  record  of  a  judgment  of  Hilary  Term,  1840,  was  put  in.  It 
was  in  a  case  of  Coppock  v.  Cook,  which  was  an  action  brought  by  the 
present  defendant  against  a  person  named  Cook,  for  a  500L  penalty  for 
bribery,  in  which  was  judgment  for  the  plaintiff  by  default. 

Ludlow,  Serjt. — The  plaintiff  has  made  out  a  defence  for  the  defend- 
ant, by  showing  that  he  has  made  a  discovery  under  the  7th  section  of 
the  Stat.  2  Geo.  2,  c.  24,  and  is  therefore  indemnified. 

a.  V,  Richards,  for  the  plaintiff. — The  person  who  is  plaintiff  in 
another  action  is  not  the  discoverer :  that  wa«  decided  in  the  case  of 
Sibly  v.  Cuming,  4  Burr.  2464,  and  Curgenven  v.  Cuming,  Id.  2504. 

Williams,  J. — As  this  would  go  to  a  nonsuit,  I  will  give  leave  to 
move  to  enter  a  nonsuit  if  the  Court  of  Queen's  Bench  should  be  of 
opinion  that  this  is  a  good  defence  for  Mr.  Coppock ;  but  I  wish  it  to  be 
understood,  that  I  do  not  express  any  opinion  at  all  favourable  to  the 
validity  of  the  objection.  Verdict  for  the  defendant. 

Talfourd,  Serjt.,  R.  V.  Richards,  and  Godson,  for  the  plaintiff. 

Ludlow,  Serjt.,  and  Whateley,  for  the  defendant. 

(a)  See  the  case  of  Reg,  t.  Geaeh,  post,  p.  499. 


{Crown  Side.) 
BEFORE  MR.  BARON  PARKE. 

REGINA  V.  ST.  GEORGE.— p.  483.      . 

If  a  person  intending  to  shoot  another,  put  his  finger  on  the  trigger  of  a  loaded  pistol, 

but  is  prevented  from  pulling  the  trigger,  this  is  not  an  attempt  to  discharge  loaded 

arms  "  by  drawing  a  trigger,  or  in  any  other  manner,"  within  the  stat  1  Vict.  c.  85,  ss. 

3  &  4,  as  the  words  *4n  any  other  ipanner"  in  that  statute,  mean  something  analogous 

to  drawing  the  trigger,  which  is  the  proximate  cause  of  the  loaded  arm  going  off. 
The  applying  a  lighted  match  to  a  loaded  match-lock  gun,  or  the  striking  the  percussion 

cap  of  a  percussion  gun,  would  be  sufficient  attempts  within  these  enactments. 
If  a  person  present  a  pistol,  purporting  to  be  a  loaded  pistol,  at  another,  and  so  near  as 

to  have  been  dangerous  to  life,  if  the  pistol  had  gone  off,  temble,  that  this  is  an  assault, 

even  though  the  pistol  were,  in  fact,  not  loaded. 
On  an  indictment  for  a  felony,  which  includes  an  assault,  the  prisoner  ought  not  to  be 

convicted  of  an  assault  which  is  quite  distinct  from  the  felony  charged ;  and  on  such 

an  indictment  the  prisoner  ought  only  to  be  convicted  of  an  assault  which  is  involved 

in  the  felony  itself. 
A.  presented  a  loaded  pistol  at  B.,  but  was  prevented  from  pulling  the  trigger: — HfM^ 

that  A.  could  be  properly  convicted  of  this  assault,  on  an  indictment  for  feloniously 

attempting  to  discharge  loaded  arms  at  B. 
A  person  who  surrenders  to  take  his  trial  on  a  charge  of  felony  at  the  assizes,  must  be 

tried  at  the  bar  of  the  court,  and  cannot  take  his  trial  at  any  other  part  of  the  court, 

even  with  the  consent  of  the  prosecutor. 
On  the  trial  of  A.,  for  attempting  to  discharge  loaded  arms  at  B.,  B.  (with  a  view  to  discredit 
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the  paper  set  out  in  the  indictment  were  printed,  and  300  of  them  posted 
up  in  various  parts  of  the  town  of  Birmingham. 

The  Hbel  was  read,  and  at  the  desire  of  Goulburrij  Serjt.,  for  the 
defendant,  Mr.  Salt  (whose  name  was  on  the  back  of  the  indictment) 
was  called:  he  stated  that  he  was  a  town  councillor  of  Birmingham, 
and  that  he  had  been  one  of  the  Convention,  but  had  resigned,  and  that 
he  was  present  at  a  meeting  at  Holloway-head  on  the  6th  of  August, 
1838,  which  was  a  meeting  lo  agree  on  the  Convention,  and  that  JNIr. 
Alderman  Muntz  and  Mr.  Attwood  (the  member  of  Parliament)  were 
present,  and  that  a  large  body  of  persons  were  assembled. 

Goulburn^  Serjt.,  proposed  to  ask  the  witness  as  to  what  he  said  at 
that  meeting. 

Campbell,  A.  G.,  for  the  crown. — I  submit  that  what  the  witness 
then  said  is  not  admissible  in  evidence  in  the  present  case.  How  can 
language  used  by  Mr.  Salt  on  the  6th  of  August,  1838,  be  in  the  sliglitest 
degree  relevant  to  the  publication  of  this  libel  in  Birmingham  on  the 
5th  of  July,  1839? 

Goulburn,  Serjt. — The  libel  arises  out  of  it.  It  says — "acting  under 
the  authority  of  men  who,  when  out  of  office,  sanctioned  and  took  part 
in  the  meetings  of  the  people.^'  I  do  not  put  it  that  it  is  evidence, 
because  it  proves  the  truth  of  the  placard ;  but  the  question  for  the  jury 
being,  whether  this  is  a  seditious  libel,  it  is  important  for  the  jury  to 
know  what  has  preceded  it. 

Campbelly  A.  G. — ^I'his  is  an  indictment  for  libel,  which  contains 
introductory  averments,  which  I  have  called  witnesses  to  prove,  and 
any  evidence  to  contradict  those  introductoiy  averments  is  clearly  ad- 
missible. The  evidence  proposed  to  be  given  does  not  go  to  disprove 
any  part  of  the  introductory  averments,  but  merely  goes  to  show  that 
at  some  prior  time  A.  B.,  J.  S.,  or  X.  Y.,  have  used  inflammatory  lan- 
guage which  Avas  not  prosecuted. 

LiTTLEDALE,  J. — The  ouly  way  in  which  this  could  be  receivable  in 
evidence  is,  that  the  defendant  has  mentioned  in  a  part  of  the  alleged 
libel  that  these  men  acted  on  the  authority  of  "persons  who,  when  out 
of  office,  sanctioned  and  took  part  in  the  meetings  of  the  people  ;"  and, 
in  order  to  show  that  sanction,  Mr.  Serjt.  Goulbinm  asks  Mr.  Salt  wlie- 
ther  he  did  not  say  certain  things.  Now,  if  the  evidence  were  admissi- 
ble on  that  ground,  it  would  be  only  as  proving  the  truth  of  the  state- 
ments of  the  libel.  I  therefore  think  that  I  ought  not  to  receive  the 
evidence. 

The  evidence  was  rejected. 

Goulburn,  Serjt.,  addressed  the  jury  for  the  defendant,  and  argued 
that  this  publication  was  not  a  libel,  induced  as  it  was  by  the  conduct 
of  the  police ;  and  that  the  terms  of  it  were  not  so  violent  as  those  that 
had  been  made  use  of  by  persons  who  had  afterwards  filled  high  situa- 
tions in  this  country. 

.  LiTTLEDALE,  J.  (in  sunmiins:  up.) — You  will  first  have  to  consider 
whether  the  statement  at  the  comniencenient  of  the  indictment,  that 
there  was  an  unlawful  assembly  which  was  dispersed  by  the  police,  be 
true  or  not,  and  if  it  be  true,  you  will  then  have  to  consider  whether  this 
publication  was  or  was  not  a  calm  and  temperate  discussion  of  tlie 
events  which  had  occurred  ;  for  if  the  object  of  it  were  merely  to  show 
that  the  conduct  of  the  police  was  improper,  that  would  not  be  illegal, 
because  every  man  has  a  right  to  give  every  public  matter  a  candid^ 
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full,  and  free  discussion.  If  the  language  of  this  paper  was  intended  to 
find  great  fault  with  the  police  force,  even  that  might  not  go  beyond  the 
bounds  of  fair  discussion ;  and  you  have  to  say,  looking  at  the  whole  of 
this  paper,  whether  or  not  it  does  so.  With  respect  to  the  first  resolu- 
tion, if  it  contains  no  more  than  a  calm  and  quiet  discussion,  allowhig 
something  for  a  little  feeling  in  men's  minds,  (for  you  cannot  suppose 
that  persons  in  an  excited  state  will  discuss  subjects  in  as  calm  a  manner 
as  if  they  were  discussing  matters  on  which  they  felt  no  interest,)  that 
would  be  no  Ubel;  but  you  will  consider  whether  the  kind  of  terms 
made  use  of  in  this  paper  have  not  exceeded  the  reasonable  bounds  of 
comment  on  the  conduct  of  the  London  police.  With  respect  to  the 
second  resolution,  it  is  no  sedition  to  say,  that  the  people  of  Birmingham 
had  a  right  to  meet  in  the  Bull-ring,  or  anywhere  else;  but  you  are  to 
consider,  whether  the  words,  that  they  <*are  the  best  judges  of  their  own 
power  and  resources  to  obtain  justice,"  meant  the  regular  mode  of  pro- 
ceeding, by  presenting  petitions  to  the  crown,  or  either  house  of  Parlia- 
ment, or  by  publishing  a  declaration  of  grievances ;  or  whether  they 
meant  that  the  people  should  make  use  of  physical  force  as  their  own 
resource  to  obtain  justice,  and  meant  to  excite  the  people  to  take  the 
power  into  their  own  hands,  and  meant  to  excite  them  to  tumult  and 
disorder.  The  third  resolution  refers  to  the  arrest  of  Dr.  Taylor ;  and 
if  the  arrest  of  Dr.  Taylor  was  considered  to  be  illegal,  the  defendant 
had  a  right  to  discuss  it  in  a  calm,  quiet,  and  temperate  manner ;  and  if 
Dr.  Taylor  had  been  arrested  in  a  manner  wholly  illegal  and  improper, 
we  may  allow  for  some  warmth  of  expression.  I  have  already  said  that 
the  people  have  a  right  to  discuss  any  grievances  that  they  have  to 
complain  of,  but  they  must  not  do  it  in  a  way  to  excite  tumult.  It  is 
imputed  that  the  defendant  published  this  paper  with  that  intent,  and  if 
he  did  so,  it  is  in  my  opinion  a  seditious  libel.  It  seems  that  on  former 
occasions  a  great  deal  of  strong  discussion  has  taken  place ;  but  if  that 
be  so,  it  is  no  justification  of  the  defendant  that  other  libels  have  been 
published  tliat  have  not  been  prosecuted. 

Verdict — Guilty. 

Campbell,  A.  G.,  Bals^uy^  and  Waddingtoriy  for  the  crown. 

Goulburn,  Serjt,  for  the  defendant. 


REGINA  V.  LOVETT.— p.  462.  ' 

If  the  mannKript  of  a  libel  he  proved  to  be  in  the  handwriting  of  the  defendant,  and  it  be  also 
proved  to  have  been  printed  and  puMishcd,  this  is  evidence  to  ro  to  the  jury  that  it  was  piih- 
liished  hy  the  defendant,  although  there  be  no  evidence  given  to  show  that  the  printing  and 
publication  were  by  the  direction  o(  the  defendant. 

If  a  paper,  published  by  the  defendant,  has  a  direct  tendency  to  cause  unlawful  meetin(r<i  and 
disturbances,  and  to  lead  to  a  vioktian  of  the  Iavvi»,  it  is  a  seditious  libel ;  and  with  rettpect  to 
the  intent,  every  one  must  be  taken  to  intend  the  natural  consequences  of  what  he  has  done. 

A.  and  B.  were  separately  indicted  for  publishing  the  same  libel ;  both  indictments  containing 
the  same  prefatory  allegitions.  A.  was  triel  first,  and  on  the  trial  of  B.  such  of  the  witnesMs 
a^  had  been  sIko  examined  on  the  trial  of  A.  had  (by  consent)  their  evidence  read  over  to 
them  from  the  judge's  notes,  B.  being  allowed  t<>  further  rro«s-examine  them. 

A  defendant,  who  surrenders  to  take  hirf  trial  on  a  charge  of  misdemeanor,  need  not  stand  at  tha 
bar  to  be  tried,  but  may  be  allowed  a  place  at  the  table  uf  the  court 

Libel. — The  indictment,  which  was  in  precisely  the  same  form  as 
that  in  the  preceding  case  of  Regina  v.  Collins j  ante,  p.  456|  charged 
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yourself,  and  knew  what  language  a  gentleman  should  use;'  the  prisoner 
said  he  should  like  to  fight  me ;  I  was  bound  over  to  keep  the  peace  to  his 
brother ;  the  prisoner  jostled  me  and  grinned  in  my  face,  and  asked  me 
to  fight ;  I  was  leaning  on  my  stick,  and  he  snatched  the  stick  out  of  my 
hand  and  was  going  to  strike  me ;  I  ran  in  upon  him,  and,  as  he  could 
not  use  the  stick,  he  threw  it  over  my  shoulder ;  my  brother  gave  me  my 
stick  again ;  the  prisoner  said  he  should  like  to  give  me  a  good  licking ; 
he  rubbed  his  fingers  across  my  nose  several  times,  and  then  struck  me 
right  and  left  on  the  left  nostril  and  the  body ;  I  said,  *  I  can  stand  this 
no  longer,  he  has  struck  me  and  you  are  witnesses ;'  I  struck  at  him 
and  missed  him,  but  my  wrist  struck  his  chin  and  knocked  him  down, 
and  I  struck  him  again  as  he  was  falling ;  as  he  was  getting  up  he  put 
his  hand  into  his  coat  pocket  and  took  out  a  pistol ;  he  instantly  put  the 
butt  end  of  the  pistol  to  his  chest  to  cock  it ;  the  moment  I  saw  the 
pistol  I  put  my  hand  upon  it ;  he  pushed  the  muzzle  of  the  pistol  against 
my  trousers,  and  I  unbuttoned  three  buttons  in  pushing  it  away ;  he  had 
his  finger  on  the  trigger,  and  the  pistol  was  cocked  but  not  full  cocked ; 
my  hand,  I  think,  prevented  him  froni  cocking  it ;  if  it  had  not  been  for 
my  hand  the  pistol  would  have  gone  off,  and  I  should  have  been  shot 
through  the  body;  I  saw  him  cock  it  against  his  chest;  as  he  fell,  he 
said,  '  Blast  you,  I  will  fiuish  you,'  or,  '  I  will  settle  you ;'  I  can't  say 
whether  the  pistol  was  on  full  cock  or  not ;  my  hand  was  on  the  guard, 
so  that  the  prisoner  could  not  get  at  the  trigger :  my  brother  Augustus 
and  a  man  named  Wedge  laid  hold  of  the  pistol  with  me ;  Wedge  said, 
'  Don't  shoot  him — don't  shoot  him;'  a  man  named  Harley  said,  *  I  will 
not  stand  by  and  see  them  shot ;'  he  said  this  to  my  father's  coachman  ; 
there  was  a  scuffle  between  them ;  Harley  endeavoured  to  take  the  pi.stol ; 
I  tried  to  strike  the  prisoner  with  my  stick ;  I  grazed  his  hat,  but  I  drew 
in  my  blow  as  my  brother's  head  was  in  the  way,  and  as  the  blow  fell  ic 
struck  my  brother  Augustus's  hand. 

In  his  cross-examination  Mr.  B.  E.  A.  Durant  said  (inter  alia)  "  I  had 
been  on  ill  terms  with  my  fiither,  and  I  did  say  that  my  father  was  a 
hoary  old  villain ;  I  told  him  my  mother  said  she  died  a  murdered 
woman,  and  he  was  starving  all  her  children,  and  that  he  ought  to  be  tied 
to  a  cart's  tail  and  flogged  through  the  village." 

In  his  re-examination,  Phillimore,  for  the  prosecution,  proposed  to  ask 
the  witness  how  Mr.  Durant,  senior,  had  acted  towards  him  before  he 
made  use  of  the  expressions  above  mentioned. 

Liidlow,  Serjt.,  for  the  prisoner. — I  apprehend  that  the  condact  of 
Mr.  Durant,  senior,  is  not  evidence  in  this  case. 

Parke,  B. — You  have  made  it  so  by  your  cross-examination.  To  dis- 
credit the  witness  you  ask  him,  whether  he  did  not  use  violent  language 
towards  his  father,  and  he  admits  that  he  did ;  and  his  counsel  to  explain 
that  evidence  may  ask  him  how  his  father  acted  towards  him  with  a  view 
of  showing  that  the  language  was  not  without  provocation. 

The  evidence  was  given,  and  the  witness  stated  that  his  father  had 
locked  him  up  for  five  or  six  days,  in  a  room  at  the  top  of  Tonge  CastU-, 
saying  that  he  was  deranged,  and  after  that  put  him  to  live  at  a  small 
farm  where  he  was  boarded,  lodged,  and  clothed  at  10«.  a  week. 

The  evidence  of  Mr.  B.  E.  A.  Durant  was  confirmed  by  that  of  his 
brother  Mr.  Augustus  Durant,  who,  as  to  attempting  to  fire  the  pistol, 
sail,  "The  prisoner  took  out  a  small  pistol,  and  said,  '  I  will  settle  you,' 
vr,  '  I  will  do  you ;'  the  prisoner  either  half  or  full  cocked  the  pistol,  and 


489]  9  Carrington  &  Payne.  2£9 

pointed  the  muzzle  at  my  brother  and  against  his  trousers ;  I  rushed  at 
the  pistol,  and  put  my  right  hand  over  the  muzzle  of  the  pistol,  and  my 
other  hand  over  the  cock ;  I  found  the  prisoner's  finger  pulling ;  his 
finger  was  on  the  trigger ;  I  plainly  felt  the  finger  of  his  right  hand  on 
the  trigger,  and  my  hand  did  not  allow  the  trigger  to  go  back ;  the  people 
interfered,  and  they  were  separated." 

In  the  cross-examination  of  Mr.  Augustus  Durant,  C,  Phillipa  pro- 
posed to  ask  him  as  to  what  his  brother,  the  prosecutor,  had  said  on 
other  occasions  than  the  time  of  the  alleged  offence. 

Parke,  B. — I  think  that  that  cannot  be  asked  of  this  witness,  and 
that  it  is  only  matter  for  the  cross-examinatioti  of  the  person  who  is  sup- 
posed to  have  used  the  expressions  imputed. 

The  question  was  not  put. 

It  was  proved  that  two  small  percussion  pistols  were,  on  the  10th  of 
June,  given  to  the  superintendant  of  police  by  Mr.  St.  George,  the  one 
loaded  with  powder  and  ball  and  the  other  with  powder  and  bits  of  lead. 

Pakke,  B. — It  appears  to  me  that  the  charge  of  felony  cannot  be  sup- 
ported, as  it  is  not  proved  that  .the  prisoner  drew  the  trigger.  The 
words  "in  any  other  manner,"  in  the  statute,  mean  something  analogous 
to  drawing  the  trigger,  which  is  the  proximate  cause  of  the  loaded  arm 
going  off.  Suppose,  for  instance,  you  had  a  matchlock,  and  put  a  match 
to  it,  and  the  gun  did  not  go  off,  that  would  be  a  case  within  the  act  of 
Parliament ;  but  here  is  no  proof  that  the  prisoner  drew  the  trigger, 
though  he  put  his  finger  to  it,  and  he  cannot,  therefore,  be  convicted  on 
those  counts  which  charge  him  with  so  doing,  or  which  charge  him  with 
a  felonious  attempt  to  discharge  the  pistol,  for  it  must  be  an  attempt 
ejusdem  generis  ;  the  consequence  is,  he  cannot  be  convicted  of  a  felony, 
but  he  may  be  convicted  of  an  assault. 

LudlotVy  Serjt. — I  submit  that  the  prisoner  cannot  be  convicted  of  an 
assault,  unless  the  jury  are  satisfied  that  the  pistol  was  loaded. 

Parke,  B. — It  seems  to  me  that  it  is  an  assault  to  point  a  weapon  at 
a  person,  though  not  loaded,  but  so  near,  that  if  loaded,  it  might  do  in- 
jury. I  think  the  oflence  of  pointing  a  loaded  gun  at  another  does  in- 
volve an  assault,  unless  it  is  done  secretly ;  and  I  think  that  the  present- 
ing a  fire-arm,  which  has  the  appearance  of  being  loaded,  so  near  that 
it  might  produce  injury  if  it  was  loaded  and  went  off,  is  an  assault. 

Phillimore, — The  clause  in  this  act  says,  that  if  a  party  shall  attempt, 
by  drawing  the  trigger,  or  in  any  other  inanner^  to  discharge  a  loaded 
arm,  he  shall  be  guilty  of  the  oflence.  If,  therefore,  a  man  puts  his 
hand  on  a  trigger,  in  order  to  fire  the  pistol,  and  cannot  do  it  because 
the  pistol  happens  to  be  at  half-cock,  that  would,  as  I  submit,  be  within 
the  meaning  of  the  statute. 

Parke,  B. — Here  was  a  trigger  to  be  drawn,  and  it  is  not  drawn.  It 
seems  y)  me  that  the  object  of  this  act  was  to  punish  proximate  attempts  : 
that  is,  those  attempts  which  immediately  lead  to  the  discharge  of  loaded 
arras ;  therefore,  if  a  person  drew  the  trigger,  and  the  gun  was  loaded, 
in  that  case  the  offence  would  be  complete,  though  the  gun  did  not  go 
off,  and  though  it  did  not  happen  to  strike  the  percussion  cap ;  and  the 
act  also  provides  for  the  case  of  fire-arms  which  do  not  go  off  with  the 
ordinary  lock.  Suppose,  therefore,  a  man  was  to  come  with  a  match- 
lock, and  attempt  to  discharge  it  by  putting  a  fusee  or  a  brimstone  match 
to  the  touch-hole,  that  would  be  an  attempt  to  discharge  it  within  the 
meaning  of  this  act ;  and  so  since  the  newly-invented  fire-arms,  if  a  man 
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with  a  hammer  were  to  strike  the  cap,  that  would  be  a  felony  under  this 
act  of  Parliament ;  and,  as  I  thought  a  point  of  this  kind  would  be  taken, 
I  have  availed  myself  of  an  opportunity  which  I  had  of  consulting  my 
Brother  Williams,  who  agrees  with  me  in  opinion.  The  question, 
whether  the  pistol  was  loaded  or  not,  will  be  material  with  respect  to 
the  punishment,  but  it  is  not  in  my  judgment  neccRsary  to  constitute  the 
common  law  offence  that  the  fire-arm  should  be  loaded,  though  it  is  es- 
sential to  the  statutable  felony.(a) 

Ludlow,  Serjt. — The  question  of  the  assault,  in  point  of  law,  will  not 
depend  on  the  presentation  of  the  pistol  merely. 

Parke,  B. — My  idea  is,  that  the  prisoner  can  only  be  found  guilty 
under  this  act  of  Parliament  of  that  assault  which  was  involved  in,  and 
connected  with,  the  presentation  of  a  loaded  pistol.  Suppose  there  was 
a  common  assault  committed  in  the  course  of  a  dispute  between  the  pri- 
soner and  the  prosecutor,  I  do  not  think  that  the  prisoner  could  be  found 
guilty  of  that  assault  on  an  indictment  charging  him  with  felony.  I  bad 
occasion  to  lay  down  the  same  rule  in  a  case  at  Worcester,(6)  which  was 
the  case  of  an  assault  upon  a  female.  There  was  some  question  about 
the  crime  itself  having  been  committed,  but  there  was  no  doubt  that  a 
great  number  of  assaults  had  been  committed  in  the  course  of  the  same 
evening ;  the  learned  counsel  for  the  prisoner  suggested  that  if  the  jury 
were  not  satisfied  of  the  assault,  which  was  connected  with  the  felony 
charged,  the  prisoner  could  not  be  found  guilty  of  other  assaults  com- 
mitted on  the  same  evening,  which  were  unconnected  with  the  crime,  and 
I  was  of  that  opinion.  It  appears  to  me  that  the  prisoner  can  only  be 
found  guilty  of  the  assault  involved  in  the  felony  charged. 

LudloWj  Serjt. — Of  the  assault,  which  would  be  an  ingredient  in  the 
crime. 

Parke,  B. — The  crime  charged  here  is  an  attempt  to  discharge  a 
loaded  pistol ;  if  a  pistol  was  presented  close  to  the  person  of  the  prose- 
cutor, that  is  an  assault,  and  it  is  included  in  the  charge. 

Ludlow^  Serjt. — That  renders  it  unnecessary  for  me  to  advert  to  any- 
thing besides  the  presentation  of  the  pistol.  I  need  not  refer  to  the 
other  acts  which  were  done. 

Parke,  B. — Nor  to  the  blows. 

Ludlow,  Serjt. — It  is  necessary  that  the  pistol  should  be  a  loaded 
pistol. 

Parke,  B. — I  think  not. 

Ludlow,  Serjt. — There  was  an  action  tried  at  Oxford,  in  which  Mr, 
Justice  Erskine  laid  down  the  law,  that  it  would  not  amount  to  an  as- 
sault unless  the  pistol  was  loaded.  It  did  not  accord,  certainly,  with  my 
views  at  the  time,  and  I  obtained  a  verdict  on  the  other  points  in  the 
case. 

Parke,  B. — I  do  not  know  that  I  should  have  felt  much  difficulty 
about  it,  but  for  the  high  authority  which  you  have  cited.  My  Idea  is, 
that  it  is  an  assault  to  present  a  pistol  at  all,  whether  loaded  or  not.  If 
you  threw  the  powder  out  of  the  pan,  or  took  Ihe  percussion  cap  off,  and 

(ci)  In  the  case  of  Rex  t.  Carr,  R.  &  R.  C.  C.  377,  it  was  held,  that  in  order  to  consti- 
tute the  felony  of  attempting  to  discharge  a  loaded  fire-arm  under  the  stat.  43  Geo.  3,  c. 
58  (now  repealed),  the  fire-arm  must  have  been  so  loaded  as  to  be  capable  of  doing  the 
mischief  intended.  But  in  the  case  of  Bex  y.  EUiett,  0.  B.  1787,  cited  1  Russ.  C.  &  M. 
B.  8,  ch.  10,  it  was  held  to  be  sufficient  if  that  fact  appeared  from  the  general  circum« 
stances  of  the  case.     See  also  the  case  of  Meg.  v.  Coatetj  ante,  yol.  6,  p.  394. 

(6)  The  case  of  Meg.  t.  Guttridge^  ante,  p.  228. 
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said  to  the  party,  "This  is  an  empty  pistol,"  then  that  would  be  no 
assault ;  for  there  the  party  must  see  that  it  was  not  possible  that  ho 
should  be  injured ;  but  if  a  person  presents  a  pistol  which  has  the  ap- 
pearance of  being  loaded,  and  puts  the  party  into  fear  and  alarm,  that 
is  what  it  is  the  object  of  the  law  to  prevent.  I  think  that  if,  in  this 
case,  it  should  be  proved  that  the  prisoner  presented  a  pistol  purporting 
to  be  a  loaded  pistol,  and  the  jury  are  satisfied  that  it  was  so  near  as  to 
produce  danger  to  life  if  the  pistol  had  gone  off,  that  that  would  be  an 
assault  in  point  of  law,  and  that  the  prisoner  might  be  convicted  of  that 
assault  upon  this  indictment. (a) 

His  Lordship  left  the  case  to  the  jury  as  to  the  assault,  and  desired 
them  to  inform  him  whether  the  pistol  was  loaded,  and  whether  it  was 
presented  at  the  prosecutor  so  near  him  as  to  have  seriously  injured  him 
if  it  had  been  discharged. 

Verdict — Guilty  of  an  assault;  the  foreman  of  the  jury  adding, 
"  We  think  that  he  presented  the  pistol  with  intent  to  discharge 
it,  the  pistol  being  loaded." 

Talfourd^  Serjt.,  R.  V,  JiichardSy  and  Phillimore,  for  the  prose- 
cution. 

JLudloWy  Serjt.,  C.  Phillips^  and  Allen^  for  the  prisoner. 

(a)  See  the  cases  of  Reg.  y  Lewis,  post,  p.  623 ;  and  Blaki  v.  Barnard,  post. 


HEREFORD  ASSIZES. 

{Civil  Side.) 
BEFORE  MR.  BARON  PARKE. 


DOE  on  the  several  demises  of  HUGHES  and  CORBETT  v. 
DERRY.— p.  494. 

A.,  being  owner  of  a  faim,  let  it  for  seyen  years  to  B, ;  and  by  a  written  agreement  of  the 
same  date  it  was  agreed,  that  A  should  manage  the  farm  for  B.,  B.  allowing  A.  12«.  a 
week,  *'  and  allowing  him  and  his  family  to  reside  and  have  the  use  of  the  dwelling- 
house  and  furniture  therein,  free  of  rent,"  and  this  agreement  was  to  be  put  an  end 
to  by  three  months'  notice  or  three  months'  wages : — 

Held^  that  this  agreement  did  not  require  a  lease  stamp,  as  it  did  not  contain  a  demise  of 
the  house,  the  occupation  of  it  being  a  mere  remuneration  for  services : — 

ffeld^  also,  that  no  notice  to  quit  was  necessary,  if  the  service  was  put  an  end  to. 

Whether  in  ejectment  the  lessor  of  the  plaintiff  must  have  a  certificate  under  the  stat.  3 
&  4  Vict.  c.  24,  to  entitle  him  to  costs — guare. 

Ejectment  to  recover  a  farm  at  Bishop's  Frome. 

It  appeared  that  the  farm  had  originally  belonged  to  the  defendant, 
and  that  by  a  written  agreement,  dated  on  the  10th  of  December,  1838, 
the  defendant,  as  owner,  and  Mr.  Holland,  as  mortgagee,  had  let  the 
farm  to  Mr.  Gorbett,  one  of  the  lessors  of  the  plaint^,  for  seven  yeare ; 
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and  on  the  same  day  Mr.  Corbett  and  the  defendant  entered  into  the 
following  agreement : — 

"An  agreement  made  the  10th  day  of  December,  1838,  between  John 
Fletcher  Corbett,  of  the  city  of  Worcester,  gentleman,  of  tlie  one  part, 
and  Nathaniel  Derry,  of  Bishop's  Frome,  in  the  county  of  Hereford, 
farmer,  of  the  other  part,  as  follows :  The  said  N.  D.  agrees  with  the 
said  J.  F.  C.  to  manage  tiie  farm  at  Bishop's  Frome,  now  in  the  occu- 
pation of  the  said  N.  D.,  which  he  has  this  day,  with  the  consent  of  the 
mortgagee,  let  to  the  said  J.  F.  C.  from  the  25th  of  December,  on  the 
following  terms,  namely,  the  said  N.  D.  is  to  manage  and  take  care  of 
the  stock  and  crop  on  the  said  premises,  and  the  team  of  horses,  and  do 
every  necessary  work  on  the  said  farm,  and  the  wife  of  the  said  N.  D. 
is  to  manage  the  dairy  thereon  for  the  said  J.  F.  C,  the  said  J.  F.  C. 
paying  or  allowing  to  the  said  N.  D.  the  sum  of  12«.  per  week,  and 
allowing  him  and  his  family  to  reside  and  have  the  use  of  the  dwelling- 
house  and  furniture  therein^  free  of  rent,  and  the  said  N.  D.  hereby 
agrees  to  the  terms  above  mentioned,  either  party  to  put  an  end  to  this 
agreement  on  giving  three  months'  notice,  or  paying  or  receiving  three 
months'  wages,  the  said  N.  D.  to  keep  and  render  monthly  to  the  said 
J.  F.  C.  a  just  and  true  account  of  all  articles  sold  and  moneys  received 
and  paid  by  him  the  said  N.  D.,  on  account  of  the  said  J.  F.  C.,  relating 
to  the  said  farm.  As  witness  the  hands  of  the  parties  the  day  and  year 
aforesaid.  John  Fletcher  Corbett, 

Nathaniel  Derry." 

This  agreement  bore  a  £1  stamp. 

O-rai/y  for  the  defendant. — I  submit  that  this  paper  cannot  be  received 
in  evidence,  as  it  does  not  bear  a  11.  15s,  stamp.  It  is  a  lease,  and  the 
stamp  of  £1  on  leases  at  a  rent  under  £20  applies  to  money  rents  under 
that  amount ;  and  this  not  being  for  a  rent  in  money  the  stamp  of  1/. 
15s.  is  necessary  under  the  provision  as  to  leases  not  otherwise  charged. 

Parke,  B. — If  this  be  a  lease  the  stamp  is  not  sufficient ;  it  should 
be  1^.  Ids.  But  it  seems  to  me  that  this  is  not  a  lease  at  all,  and  that 
this  is  only  a  mode  of  remunerating  the  defendant  as  bailiff.  The  words 
"  allowing  him  and  his  family  to  reside  and  have  the  use  of  the  dwelling- 
house,"  might  import  a  lease.:  but,  I  think,  taking  the  whole  of  the 
instrument  together,  they  must  be  taken  to  be  a  reward  for  services. 

The  agreement  was  received  in  evidence. 

It  was  proved  by  Mr.  Corbett,  jun.,  that  on  the  14th  of  December, 
1839  (which  was  more  than  three  months  before  the  present  ejectment), 
he,  by  the  direction  of  his  father,  the  lessor  of  the  plaintiff,  told  the 
defendant  he  must  seek  a  fresh  master  and  a  fresh  house  at  Lady  Day. 

Parke,  B. — I  don't  think  that  notice  to  quit  was  necessary,  if  the 
service  was  put  an  end  to.  The  plaintiff  is  entitled  to  a  verdict  on  the 
second  demise. 

Whitmore,  for  the  plaintiff. — I  have  evidence  on  the  other  demise. 

Parke,  B. — You  cannot  recover  on  both. 

Verdict  for  the  plaintiff  on  the  second  demise,  and  for  the  defend- 
ant on  the  first,  (a) 
Whitmore  applied  for  a  certificate  under  the  stat.  3  &  4  Vict.  c.  24, 
that  a  right  came  in  question. 

(a)  a  yerdict  of  this  kind  for  defendant  gives  him  some  small  amount  of  costs.  See 
ante,  toL  8,  p;  858. 
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Parke,  B. — I  will  give  it,  as  there  may  be  a  question  whether  it  is 
necessary,  (a) 

(a)  Bj  the  stat.  3  &  4  Vict.  c.  24,  8.  1,  the  stat.  43  Eliz.  c.  6,  "  so  far  as  it  relates  to 
costs  in  actions  of  trespass  or  trespass  on  the  case;"  and  so  much  of  the  stat.  22  &  23 
Car.  2,  c.  9,  "as  relates  to  costs  in  personal  actions,"  are  repealed ;  and  by  sect  2  of  tlio 
Btat  3  &  4  Vict.  c.  24,  it  is  enacted,  **  that  if  the  plaintiff  in  ant/  action  of  (re^past^  or  tres- 
pan  on  (he  case^  brought  or  to  be  brought  in  any  of  her  majesty's  courts  at  Westminster, 
or  in  the  Court  of  Common  Pleas  at  Lancaster,  or  in  the  Court  of  Common  Pleas  at  Dur- 
ham, shall  recover  by  the  verdict  of  a  jury  lets  damages  than  forty  ahiUingiy  such  plaintiff 
shall  not  be  entitled  to  recover  or  obtain  from  the  defendant,  in  respect  of  such  verdict, 
any  eoxtn  ithateveTj  whether  it  shall  be  given  upon  any  issue  or  issues  tried,  or  judgment 
shall  have  passed  by  default,  unless  the  judge  or  presiding  officer  before  whom  such  ver- 
dict shall  be  obtained  shall  immediately  afterwards  certify  on  the  back  of  the  record,  or  ou 
the  writ  of  trial  or  writ  of  inquiry,  that  the  action  was  really  brought  to  try  a  right 
besides  the  mere  right  to  recover  damages  for  the  trespass  or  grievance  for  which  the  action 
shall  have  been  brought,  or  tliat  the  trespan  or  grievance  in  respect  of  which  the  action  was 
brought  was  wilful  and  malicious."  And  by  sect.  3  of  the  same  statute  it  is  provided  and 
enacted,  "  that  nothing  herein  contained  shall  extend  to,  or  be  construed  to  extend  to, 
deprive  any  plaintiffs  of  costs  in  any  action  or  actions  brought  for  a  trettpas*  or  trespasses 
over  any  lands,  commons,  wastes,  closes,  woods,  plantations,  or  enclosures,  or  for  entering  into 
any  dtrellings,  outbuildings,  or  premises  in  respect  of  which  any  notice  not  to  trespass  thereon 
or  therein  shall  have  been  previously  served,  by  or  on  behalf  of  the  owner  or  occupier  of 
the  land  trespassed  over,  upon  or  left  at  the  last  reputed  or  known  place  of  abode  of  the 
defendant  or  defendants  in  such  action  or  actions." 

It  should  be  observed,  that  these  provisions  only  extend  to  actions  of  trespass  and  tres* 
pass  on  the  case,  and  not  to  any  other  form  of  action ;  but  ejectments  "  being  actions  of 
trespass  in  ejectment"  [3  Bl.  Com.  ch.  11],  it  may  be  a  question  whether  they  are  or  are 
not  included  in  these  provisions. 


SEABORNE  v.  MADDY.— p.  497. 

No  one  it  bound  to  pay  another  for  maintaining  his  children,  either  legitimate  or  illegitimate, 

except  he  has  entered  into  some  contract  to  do  so. 
Every  man  is  to  maintain  his  own  children  as  he  himself  shall  think  proper,- and  it  requires  a 

contract  to  enable  another  person  to  do  so,  and  charge  him  for  it  in  an  action. 

Assumpsit  for  the  board  and  lodging  of  the  defendant's  illegitimate 
child.     Plea,  non  assumpsit. 

It  appeared  that  the  child  had  been  placed  with  the  plaintiff  by  the 
defendant,  in  the  year  1831,  at  2.v.  a  week,  and  it  was  admitted  that  the 
amount  had  been  paid,  down  to  the  mdnth  of  April,  1838.  It  was 
proved  that  the  child  had  remained  with  the  plaintiff  down  to  April, 
1839,  and  evidence  was  given  of  a  conversation  in  the  month  of  May, 
1839,  in  which  it  was  alleged  that  the  defendant  had  promised  payment 
of  the  amount  claimed. 

For  the  defendant,  witnesses  were  called  who  stated  that  in  April, 
1838,  the  defendant  paid  the  plaintiff  up  to  that  time,  and  that  the  de- 
fendant then  said  the  plaintiff  was  to  give  up  the  child  eithei  lo  Mr. 
Parkes  or  the  union,  for  he  would  pay  no  longer.  Evidence  was  also 
given,  that  on  several  occasions,  when  asked  for  payment,  the  delendant 
refused  to  pay  any  thing,  and  there  was  also  contradictory  evidence  as 
to  the  conversation  in  May,  1839. 

Parke,  B.,  (in  summing  up.)— No  one  is  bound  to  pay  another  for 
maintaining  his  children,  either  legitimate  or  illegitimate,  except  he  has 
entered  into  some  contract  to  do  so.  Every  man  is  to  maintain  his  own 
children  as  he  himself  shall  think  proper,  and  it  requires  a  contract  to 
enable  another  person  to  do  so,  and  charge  him  for  it  in  an  action.  In 
the  present  case  there  had  been  a  contract  in  1831,  which  was  put  an 
end  to  in  1838.  However,  on  the  part  of  the  plaintiff,  it  is  contended 
that  a  new  contract  is  to  be  inferred  from  the  conversation  with  the  de- 
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fendant  in  the  year  1839.  This  is  for  you  to  consider.  But  you  rausl 
also  bear  in  mind  that  the  defendant  has  on  several  occasions  distinctly 
refused  to  pay  any  thing,  and  that  as  to  one  of  the  conversations,  the 
evidence  is  contradictory,  (a) 

Verdict  for  the  defendant 

F,  V.  Lee,  and  Hoskyns,  for  the  plaintiff. 

Godson,  for  the  defendant. 

(a)  In  the  case  of  Morlimore  ▼.  Wright,  Law  JourDM  vol.  ix^  Ezcheq.  p.  156,  it  wa«  decidea 
that  a  father  is  not  liable  for  debts  incurred  by  his  son  while  under  age,  unless  he  has  given  aa 
authority  to  the  son  to  incur  them,  or  has  contracted  to  pay  them ;  and  that  the  moral  obliga- 
tion  that  he  is  under  to  provide  for  his  children  imposes  no  such  liability ;  and  in  that  case  Lord 
Abinger,  C.  B.,  said,  "  In  point  of  law  a  fattier  who  gives  no  authority,  and  enters  into  no  con- 
tract, is  not  liable  for  goods  supplied  to  his  son,  any  more  than  an  uncle,  a  brother,  or  a  stranger 
would  be.  If  a  father  does  any  specific  act,  from  which  it  may  be  reasonably  inferred  that  he 
has  authorized  his  son  to  contract  a  debt,  then  he  may  be  liable  in  respect  of  the  debt  so  con- 
tracted ;  but  the  mere  moral  obligation  upon  a  father  to  maintain  his  child  (which  I  by  no 
means  dispute)  aflfords  no  inference  of  a  promise  to  do  so,  and  I  think  we  ought  to  be  careful 
not  to  put  upon  his  acts  an  interpretation  which,  alistractedly,  and  without  reference  to  such 
moral  obligation,  they  do  not  warrant.  In  onler  to  bind  a  father  for  a  debt  incurred  by  his  eon, 
you  must  prove  that  he  has  contracted  to  be  bound  in  the  same  manner  that  you  would  prove 
such  a  contract  against  any  other  person,  and  it  ought  not  to  be  left  to  juries  to  make  the  law 
in  each  particular  case  according  to  their  own  feelings  or  prejudices ;  for  that  would  be  to  permit 
the  law  to  be  frittered  away.*'  And  Parke,  B.,  said,  **  It  in  a  clear  principle  that  a  father  is  not 
under  any  legal  obligation  to  pny  his  son's  debts  unless  he  has  contracted  to  do  so,  except,  per- 
haps,  under  the  43  Eiiz.,  by  which  he  may,  under  certain  circumstances,  be  compelled  to  support 
his  children  according  to  his  ability.  A  mere  moral  obligation  can  impose  upon  him  no  such 
legal  liability.'*  **  Wliatever  the  moral  olijigatious  of  parties  may  be,  juries  must  not  be  allowed 
to  make  them  contract  without  legal  evidence."  In  the  case  of  Mortimort  ▼.  Wright,  the  au- 
thority of  the  cases  of  Law  v.  Wilkin,  6  A.  &  E.  718,  (33  E.  C.  L.  R.  193  ;)  and  Nichole  v. 
Alien,  ante,  vol.  3,  p.  36,  (14  E.  C  L.  R.  198.)  was  much  questioned  by  Lord  Abinger,  and  in 
the  same  case,  Roife,  B.,  expressed  a  doubt,  whether  in  the  case  of  Blackburn  v.  Mackey,  ante, 
▼ol.  I,  p.  1,  (11  E.  C.  L.  R.  295,)  there  was  any  evidence  to  go  to  the  jury.  See  the  cases  of 
Fluck  v.  TolUmache,  ante,  vol.  1,  p.  6,  (HE.  C.  L.  R.  296 ;)  Cameron  v.  Baker,  Id.  p.  268, 
(II  E.  C.  L.  R.  3^9;)  and  Ruffe  v.  Abltott,  ante,  vol.  6,  p.  286,  (25  E.  C.  L.  R.  400.) 


REGINA  V.  GEACH.— p.  499. 

If  on  the  trial  of  a  catie  of  felony  the  prisoner  peremptorily  challenge  some  of  the  jurors,  and 
the  counsel  for  the  prosecution  also  challenge  so  many  that  a  full  jury  cannot  be  had,  the 
proper  course  is  to  call  over  the  whole  of  the  panel  in  the  same  order  as  before,  only  omitting 
those  who  have  been  peremptorily  challenged  by  the  prisoner,  and  as  each  juror  then  appears, 
for  the  counsel  for  the  prost'ciition  to  state  their  cau«e  of  challenge,  and  if  they  have  sufficient 
cause  and  the  prisoner  docs  not  challenge,  for  such  juror  to  be  sworn. 

It  is  no  cause  of  challenge  of  a  juror  by  the  counsel  for  the  prosecution  in  a  case  of  felony,  that 
the  juror  is  a  client  of  the  prisoner,  who  is  an  attorney. 

Nor  that  the  juror  has  visited  the  pri^ner  as  a  friend  since  he  has  been  in  prison. 

In  a  case  of  felony,  after  a  priijoner  has  challenged  twenty  of  the  jurors  peremptorily,  he  may 
still  examine  any  other  of  the  jurors  (who  are  sul>9e(]uently  cullid)  as  to  their  qualification. 

If  a  person  knew  the  acceptance  of  a  bill  of  exchHOge  to  bo  forged,  and  uttered  it  as  true,  and 
believed  that  his  bankers,  to  whom  he  uttered  it,  would  advance  money  on  it,  which  they 
would  not  otherwise,  that  is  ample  evidence  of  an  intent  to  defraud,  and  evidence  upon 
which  a  jury  ought  to  act ;  and  a  person  is  not  the  lesit  guilty  of  forgery  because  he  may  in- 
tend ultimately  to  take  up  the  forged  bill,  and  may  suppos^e  that  the  party  whose  name  is 
forged  will  be  no  loser;  and  the  fact  that  the  bill  has  been  since  paid  tiy  the  prisoner  will  make 
no  difference,  if  the  offence  has  once  been  complete  at  the  time  of  the  uttering. 

Forgery. — ^The  prisoner  was  charged  with  having  forged,  and  also 
with  having  uttered  a  forged  acceptance  on  a  hili  of  exchange. 

The  prisoner  pleaded  to  the  indictment,  but  before  any  of  the  jury 
-^e  called,  the  prisoner  said,  "At  the  beginning  of  the  present  year  I 
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was  concerned  for  a  very  serious  offence ;  (a)  great  prejudice  was  ex- 
cited, and  that  has  extended  itself  to  me,  and  the  way  in  which  the  pre- 
sent jury  has  been  impanelled  realizes  my  worst  fear.  In  Bolarn*s 
case,{b)  the  trial  was  postponed,  in  order  to  give  the  sheriff  time  to 
summon  double  the  number  of  jurors;  and  it  being  represented  to 
Baron  Maule,  that  twenty-five  of  the  jurors  came  from  the  immediate 
neighbourhood,  his  lordship  directed  that  they  should  not  be  called. 
Newport  and  Pontypool  were  the  places  in  which  the  peaceable  inha- 
bitants were  most  alarmed  by  the  late  disturbances,  and  forty-one  out 
of  the  sixty  jurors  in  the  present  panel  are  from  that  neighbourhood." 

Parke,  B. — Yours  is  a  very  different  case  from  Bolam's.  It  is  im- 
possible that  there  should  be  any  prejudice  against  you,  as  the  attorney 
of  Mr.  Frost. 

The  prisoner. — Only  a  fortnight  ago  there  was  a  report  of  my  ex- 
amination, and  in  it  negatives  were  put  for  affirmatives. 

Parke,  B. — I  am  unwilling  to  deviate  from  the  usual  practice.  The 
jury  will  not  comiect  your  case  with  those  in  the  spring. 

The  prisoner. — In  iV(itson\s  case,  (c)  300  jurors  were  summoned,  and 
in  Bolam^s  case,  150;  and  if  the  crown  challenge  a  considerable  num- 
ber, they  will  drive  me  to  be  tried  by  those  who  are  prejudiced  against  me. 

Parke,  B. — This  case  must  proceed  in  the  ordinary  way.  The  crown 
may  challenge  without  showing  cause  till  the  panel  is  gone  through, 
and  if  there  is  not  a  full  jury  they  must  show  cause.  I  much  regret 
that  the  established  practice  has  been  ever  deviated  from,  as  it  leads  to 
those  instances  being  quoted  as  precedents. 

The  jury  panel  contained  the  names  of  sixty  jurors,  of  whom  one 
was  excused  at  the  commencement  of  the  assizes,  and  the  whole  panel 
was  called  over  by  Mr.  Bellamy,  the  clerk  of  assize,  from  the  begin- 
ning to  the  end,  in  regular  order,  commencing  with  the  name  which 
stood  No.  1  on  the  panel.  When  the  panel  had  been  gone  through,  the 
prisoner  had  challenged  thirteen  jurors  peremptorily;  and  the  crown 
had  challenged  thirty-seven  without  showing  any  cause,  some  of  the 
remaining  jurors  who  were  called  did  not  answer  to  their  names,  and 
when  the  panel  had  been  gone  through,  there  was  not  a  full  jury. 

Ludlow,  Serjt.,  for  the  prisoner. — The  first  juror  should  be  called  who 
was  challenged  for  the  crown. 

Mr.  Bellamy. — The  juror  No.  1  on  the  panel  was  challenged  by  the 
prisoner. 

Parke,  B. — ^The  proper  course  will  be  to  call  the  panel  over  in  the 
same  order  as  before,  calling  those  who  did  not  answer  before,  and 
omitting  to  call  those  who  have  been  already  peremptorily  challenged 
by  the  prisoner. 

On  the  second  calling  over  of  the  panel,  Mr.  Gilbert,  who  had  been 
challenged  by  the  crown,  answered  to  liis  name  and  appeared. 

Parke,  B. — Mr.  Richards,  have  you  any  cause  of  challenge  as  to 
Mr.  Gilbert? 

R.  V,  Richards. — My  cause  of  challenge  is  that  Mr.  Gilbert  is  a 
client  of  the  prisoner. 

(a)  The  high  treason  cases  on  the  Monmouth  special  commission. 

\b)  Bolam  was  tried  at  Newcastle,  before  Baron  Maule,  in  the  summer  of  1839,  for  the  mur- 
der of  Mr.  Milley.  The  prisoner  and  deceased  were  both  clerks  io  the  Savings'  Bank  at  New- 
castle. 

(£)  32  Sute  Trials,  p.  2 ;  2  Stark.  N.  P.  C.  1 16 ;  (3  E.  C.  L.  R.  273.) 
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Parke,  B. — That  is  no  sufficient  cause  of  challenge. 

Mr.  Gilbert  was  sworn  on  the  jury. 

Mr.  Lewis,  who  had  also  been  challenged  for  the  crown,  answered  to 
his  name  and  appeared. 

/?.  P\  Richards, — Mr.  Lewis  has  been  visiting  the  prisoner  as  his 
friend  since  he  has  been  in  prison. 

Parke,  B. — That  is  no  good  cause  of  challenge. 

Mr.  Lewis  was  sworn  on  the  jury. 

The  prisoner. — I  have  not  seen  IVIr.  Lewis. 

Sorno  more  jurors  were  peremptorily  challenged  by  the  prisoner ;  and 
Mr.  Bellamy  then  informed  the  court  that  the  prisoner  had  peremptorily 
challenged  twenty  of  the  jurors. 

Mr.  Morris,  a  juror  who  was  called,  answered  to  his  name,  and  ap- 
peared. 

Parke,  B. — ^The  prisoner  having  now  challenged  his  full  number 
peremptorily,  if  this  person  is  challenged  on  either  side,  it  can  only  be 
for  cause. 

The  prisoner. — May  I  examine  him  as  to  his  qualification  ? 

Parke,  B. — Certainly. 

Mr.  Morris  stated  his  qualification  to  be  leasehold,  of  more  than  sufii- 
cient  value,  and  he  was  sworn  on  the  jury,  {a) 

A  full  jury  having  been  sworn,  the  prisoner  was  given  in  charge  in 
the  usual  manner. 

It  appeared  that  the  prisoner,  who  had  been  for  some  years  an 
attorney  at  Pontypool,  had,  in  the  year  1831,  opened  a  banking  account 
with  Messrs.  Williams,  who  are  bunkers  at  Newport,  and  that  from  that 
time  to  the  year  1838,  Messrs.  Williams  had  discounted  l)ills  for  him  to 
a  very  large  amount,  and  that  on  the  2Stli  of  July,  1837,  the  prisoner 
sent  them  the  bill  of  exchange  in  question,  of  which  the  following  is  a 
copy : — 

"  1057/.  6s.  9d.  Pontypool,  July  27lh,  1837. 

"  One  month  after  date  pay  to  my  order  one  thousand  and  fifty-seven 
pounds,  sixteen  shillings  and  nine-pence,  for  value  received. 

"  W.  F.  Geach. 

Across  the  bill  was  the  followino:  accept mce  : — 

"Accepted  at  Messrs.  Cox,  Biddulph  &  Co.,  Bankers,  London. 

"  Edmund  Williams." 

It  was  proved  by  Mr.  William  WilUam^,  one  of  the  bank(»rs,  that  this 
bill  came  to  them  in  a  letter  from  the  prisoner,  and  was  discounted  by 
their  firm  for  him.  In  his  cross-examination,  Mr.  William  Williams 
said,  "We  should  not  have  advanced  money  to  the  prisoner  on  his  own 
credit ;  he  never  asked  it ;  since  the  bill  in  cjuestion  was  p.iid  to  us,  we 
have  had  other  bills  from  the  prisoner,  more  than  equal  to  tlie  amount ; 
Mr.  Geach  did  not  have  back  his  satisfied  securities,  they  were  left  with 
us;  he  had  any  that  he  chose  to  send  for."  Several  letters  of  tlie  pri- 
soner to  Messrs.  Williams  were  given  in  evidence,  and  in  them  the 
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prisoner  stated  that  Mr.  Edmund  Williams  had  consented  to  give  him 
(the  prisoner)  his  bills  for  £2000,  and  that  JVIr.  Edmund  Williams  owed 
him  £2500,  and  interest  on  a  mortgage  property  sold  to  Mr.  Guest ;  but 
it  was  proved  by  Mr.  Edmund  Williams,  that  the  acceptance  was  neither 
written  by  him  nor  by  his  authority;  that  he  never  owed  the  prisoner 
£2000,  nor  any  sum  at  all  except  for  business  done  by  the  prisoner  as 
an  attorney,  nor  ever  sold  any  property  to  Mr.  Guest.  It  also  appeared, 
that  the  prisoner  had  become  bankrupt  in  1838,  and  that  Messrs.  Wil- 
liams had  proved  other  bills  under  the  fiat. 

Ludlow,  Serjt.,  addressed  tlie  jury  for  the  prisoner. — The  bill,  which 
is  the  subject  of  the  present  indictment,  lias  been  satisfied,  and  has  be- 
come waste  paper ;  and  is  it  not  too  hard  to  rake  up  the  ashes  of  this 
bill  for  the  purpose  of  overwhelming  a  young  man  who  has  already  had 
the  misfortune  to  become  bankrupt  ?  If  it  were  to  be  taken  that  this 
was  not  a  genuine  acceptance,  and  that  Mr.  Geach  uttered  it  without 
being  able  to  show  that  he  had  fair  grounds  to  belive  that  he  might  use 
Mr.  Williams's  name,  there  remains  the  still  more  important  question, 
whether  Mr.  Geach  had  any  intent  to  defraud.  It  has  been  said  that 
the  inference  of  fraud  is  an  inference  of  law.  For  example,  if  one  per- 
son fired  a  pistol  at  another,  and  killed  him,  it  would  be  an  inference 
of  law  that  he  intended  to  do  so ;  but  yet  that  inference  might  be  re- 
butted by  the  surrounding  circumstances,  as  by  showing  that  the  pistol 
went  off  by  accident,  or  the  like.  Here  is  a  person  in  credit,  who 
wanted  no  other  names  to  enable  him  to  get  money  at  this  bank.  The 
bill  was  paid  in  and  was  discharged  without  any  application  to  any 
one,  and  it  lay  for  two  years  at  the  bankers  among  Mr.  Geach's 
vouchers,  which  he  might  have  called  for  at  any  time  that  he  chose. 
If  it  is  a  fair  argument  that  if  a  fraud  has  been  committed,  a  fraud  was 
intended ;  so  it  is  equally  a  fair  inference,  that  if  no  fraud  has  been  com- 
mitted, no  fraud  was  intended.  That  no  fraud  has  been  committed  in 
this  case  is  clear,  as  the  bankers  have  been  paid,  and  Mr.  Edmund  Wil- 
liams has  never  been  called  upon.  Here  is  an  alleged  forgery  in  1837; 
a  bankniptcy  in  1838,  when  all  the  transactions  of  Mr.  Geach  must 
have  been  gone  into,  and  yet  Mr.  Geach  has  remained  in  the  country. 
Was  that  the  conduct  of  a  guilty  man  ?  The  mains  animus — the  guilty 
mind,  is  what  creates  the  oflence,  and  yet  Mr.  Geach  has  invited  the 
bankers  to  go  before  the  commissioners,  and  exhibit  their  bills,  of  which 
this  was  one.  Taking  it  for  granted  that  the  primS  facie  inference  of 
guilt  arises  from  the  issue  of  a  forged  document,  yet  it  is  for  the  jury  to 
say  on  the  whole  of  the  case  whether  that  presumption  is  rebutted. 

Parke,  B.,  in  summing  up. — Upon  the  questions,  w^hether  the  accept- 
ance is  a  forgery,  and  whether  the  prisoner  knew  it  to  be  so,  there  can 
be  no  question,  if  you  believe  the  evidence  of  Mr.  Edmund  Williams; 
and  with  respect  to  the  intent  to  defraud,  I  have  no  doubt  that  you  will 
take  the  law  from  me,  which  is  this,  that  a  person  is  guilty  of  forgery, 
notwithstanding  he  may  himself  intend  ultimately  to  take  up  the  bill, 
and  may  suppose  that  the  party  whose  name  is  forged  will  be  no  loser. 
If,  in  the  present  case,  you  are  satisfied  that  the  prisoner  knew  this  ac- 
ceptance to  be  forged,  and  uttered  it  as  true,  and  believed  that  the  bankers 
would  advance  money  on  it,  which  they  would  not  otherwise  do,  that  is 
ample  evidence  of  an  intent  to  defraud,  and  evidence  upon  which  a  jury 
ought  to  act.     It  appears  that  this  bill  has  since  been  paid  by  the  pri- 
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Boner ;  but  that  will  make  no  difference,  if  the  offence  has  been  once 
completed  at  the  time  of  the  uttering. 

Verdict — Guilty.(a) 

R,  V.  Richards^  0.  Phillips^  and  W,  J.  Alexander^  for  the  prosecu- 
tion. 

Ludlow  and  Talfourdy  Serjts.,  for  the  prisoner. 

■  (a)  See  the  cases  of  Reg.  v.  Beard,  ante,  vol.  8,  p.  143 ;  Reg,  v.  iZiK,  Id.  p.  274 ;  and 
Reg.  V.  Cooke,  Id.  pp.  582,  586. 


GLOUCESTER  ASSIZES. 


{Civil  Side,) 
BEFORE  MR.  BARON  PARKE. 


LAMBERT  v.  HALE.— p.  506. 

If  an  insolvent  debtor  in  his  schedule  describe  a  debt  due  by  him  to  be  for  "drawing 
deeds,"  that  will  be  taken  to  include  not  the  mere  drawing  only,  but  also  the  stamps, 
journeys,  taking  instructions,  and  everything  else  respecting  them. 

If  in  assumpsit  the  defendant  plead  his  disclmr^e  under  the  Insolvent  Debtors'  Act,  and 
no  other  plea,  and  the  plaintiff  by  his  replication  deny  the  plea,  the  defendant  must 
begin. 

If  an  insolvent  in  his  schedule  state  a  debt  due  from  him  to  be  £10,  and  it  be  really  £32, 
whether  this  mis-.st-itcment,  if  arising  from  mistake,  be  aided  by  the  63d  section  of  the 
Insolvent  Debtors  Act,  7  Goo.  4,  c.  57 — Quvere. 

Assumpsit  for  work  and  labour. — Plea,  that  the  defendant  was  dis- 
charged under  the  Insolvent  Debtors  Act. 

Replication,  denying  the  plea. 

Pakki:,  B. — Oil  thfS(?  pleadings  the  defendant  must  begin. 

It  was  opened  h\  Thomas^  for  the  defendant,  that  the  plaintiff  was  an 
attorney  at  Clialford  ;  and  that  the  defendant,  when  discharged  under 
the  Insolvt'iit  Dcl'tcrs  Act,  in  the  year  1837,  had  inserted  the  plaintiff's 
debt  in  his  scliedule  as  being  about  10/.,  and  that  it  was  to  be  contended 
on  the  part  of  the  i)hiintiff,  that  that  was  no  answer  to  the  present  action, 
as  tlie  plaintiff  now  chiimed  3:2/.  7«.  G(/.,  and  not  lOZ.  lie  submitted 
that  if  it  were  really  the  same  debt,  and  the  amount  had  been  inaccu- 
rately stated  from  mistake,  the  discharge  of  the  defendant  under  the 
Insolvent  Debtors  Act  was  a  bar  to  the  present  action;  and  that  if  the 
debt  was  put  in  the  scliedule  at  too  small  a  sum,  the  plaintiff  should  have 
got  it  rectified  by  the  Insolvent  Debtors  Court  under  the  35th  section  of 
the  Insolvent  Debtors  Act,  7  Geo.  4,  c.  57.     He  relied  on  the  63d  sec- 
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tion  of  the    statute  as   to  debts   being   inaccurately  described  in  the 
schedule  of  insolventB.(a) 

The  order  for  the  defendant's  discharge  under  the  Insolvent  Act, 
dated  the  28th  of  June,  1837,  was  put  in,  and  also  the  defendant's 
petition  and  schedule,  filed  on  the  24th  of  May,  1837.  In  the  schedule 
the  plaintiff's  debt  was  thus  described: — 


Names  and  Descriptions  of 
Creditors  and  Claimants^ 
and  their  present  or  last 
Residences, 

Amount. 
£.  «.  d. 

When 
con- 
tract- 
ed. 

Admit- 
ted or 
disput- 
ed. 

Nature  and  Consideration  of 
the  Debt  and  SecurifieSy  if 
any  ;  also^  if  the  Debt  is 
disputed  the  Reason  there- 
of. 

Mr.  T.  W.  Lambert,  attor- 
ney, Chalford,  Glouces- 
shire. 

About 
£10. 

1836. 

Admit- 
ted. 

For  drawing  deed  of  as- 
signment and  other  do- 
cuments. 

Parke,  B. — This,  prima  facie,  answers  any  demand  up  to  May,  1837. 

McLean^  for  the  plaintiff. — The  claim  of  the  plaintiff  is  32/.  7«.  6d. 
for  drawing  and  engrossing  deeds,  and  for  stamps,  letters,  journeys,  &c. ; 
and  the  items  relating  to  the  deed  of  assignment  alone  are  10/.  6s.  Id, 
The  63d  section  of  the  Insolvent  Debtors  Act  could  never  be  intended 
to  apply  to  a  case  like  this,  the  expression  in  that  Act  being,  when  the 
amount  "  is  not  exactly  the  actual  amount."  I  admit  that  a  small  varia- 
tion of  amount  might  not  vitiate  the  description ;  but  if  a  difference 
between  lOZ.  and  32/.  is  to  be  allowed  to  pass,  there  is  no  reason  why  a 
person  might  not  put  down  5/.  in  the  schedule  when  500/.  was  due.  In 
the  case  of  Taylor  v.  Buchanan^  6  D.  &  R.  491,  it  was  held,  that  the 
discharge  only  relieves  the  party  from  such  specific  debts  as  are  described 
in  the  schedule,  and  in  that  case  a  debt  of  44Z.  was  described  in  the 
insolvent's  schedule  as  8/.,  and  the  court  held  that  by  this  only  8/.  of  the 
debt  was  extinguished.  That  case  was  decided  on  the  Insolvent  Dd>tors' 
Act,  1  Geo.  4,  c.  119. 

Parke,  B. — Was  there  a  similar  clause  as  to  mistakes  in  that  Act  ? 

Francillon,  for  the  defendant. — There  is  no  other  section  of  that  act 
which  would  at  all  apply,  except  the  16th.(6) 

M'Lcan. — An  insolvent  debtor  who  does  not  inquire  as  to  the  amount 
of  the  debts  he  owes,  so  as  to  insert  them  in  his  schedule  correctly,  is 
guilty  of  culpable  negligence,  if  not  of  fraud  and  evil  intention. 

A  clerk  of  the  plaintiff  was  called,  who  proved  that  in  the  year  1837 
he  wrote  circular  letters  to  the  defendant's  creditors,  with  a  view  to  the 
executing  a  deed  of  assignment,  and  that  the  plaintiff  made  a  journey  to 
Cheltenham  on  the  business. 

'I)  In  that  section,  after  reciting  that  "whereas  it  may  sometimes  happen  that  a  debt 
of,  or  clnini  upon,  or  balance  due  from  such  prisoner  aforesaid  may  be  specified  in  his  or 
her  N'li(.'<lu!e  »o  swum  to  as  aforesaid,  at  an  amount  which  is  not  exactly  the  actual 
am  uiit  thtreuf,  without  any  culpable  negligence  or  fraud  or  evil  intention  on  the  part  of 
Btt  -.1  nri'oner :"  it  is  enacted,  '*that  in  such  case  the  said  prisoner  shall  be  entitled  to  all 
an  t  every  benefit  and  protection  of  this  act ;  and  the  creditor  in  that  behalf  shall  be  enti- 
tled to  the  benefit  of  all  the  provisions  made  for  creditors  by  this  act,  in  respect  of  the 
actu<I  amount  of  such  debt,  claim,  or  balance,  and  neither  more  nor  less  than  the  same, 
to  all  intents  and  purposes,  such  error  in  the  said  schedule  notwithstanding." 

(6)  That  section  relates  to  the  Insolvent  Court, inquiring  into  the  truth  of  the  schedule, 
but  does  not  specifically  relate  to  mistakes  in  describing  debts. 


300  Eeg.  v.  Howell.   O.C.1840.  [508 

Parke,  B. — ^You  have  no  evidence  of  anything  beyond  <£10. 

M'Lean. — The  schedule  admits  the  preparing  of  the  deeds,  and  we 
have  proved  a  journey  and  letters. 

Parke,  B. — The  journey  may  be  respecting  the  deeds.  I  consider 
that  if  a  person  puts  in  his  schedule  a  debt  for  "drawing  deeds,"  he  is 
to  be  taken  to  mean,  not  merely  the  actual  drawing  of  the  deeds,  but 
also  stamps,  journeys,  taking  instructions,  and  everything  else  respect- 
ing them. 

Nonsuit, 

McLean  and  Greaves  for  the  plaintiff. 

Thomas  and  Francillon  for  the  defendant. 


{Crown  Side.) 
BEFORE  MR.  JUSTICE  WILLLIMS. 

REGINA  V.  BOWEN.— p.  509. 

Before  the  Spring  Assizes,  1840,  A.  was  committed  to  take  his  trial  at  those  assizes  for 
shooting  B.  The  trial  was  postponed  to  the  Summer  Assizes,  on  the  ground,  that  B. 
was  too  ill  from  his  wounds  to  be  able  to  attend  to  give  evidence.  Before  the  Summer 
Assizes  B.  died,  and  at  those  assizes  a  true  bill  for  the  murder  of  B.  was  found  against 
A.,  and  application  was  made  on  the  part  of  the  prosecution  to  postpone  the  trial  to  the 
next  Spring  Assizes,  on  the  ground  of  the  illness  of  a  material  witness.  The  Judge 
granted  the  application,  and  held  that  A.  was  not  entitled  to  his  discharge  under  the 
7th  section  of  the  Habeas  Corpus  Act. 

Murder. — The  prisoner  was  indicted  for  the  murder  of  Richard  Yar- 
worth,  by  shooting  him  with  a  pistol. 

The  prisoner  had  been  committed  for  trial  before  the  Spring  assizes, 
1840,  on  a  charge  of  having  shot  Mr.  Yarworth,  and  a  true  bill  found ; 
but  the  trial  had  been  postponed  to  the  present  assizes,  on  the  ground 
that  Mr.  Yarworth  was  too  ill  from  his  wounds  to  be  able  to  attend  the 
assizes.  Since  that  time  Mr.  Yarworth  had  died.  As  soon  as  the  pri- 
soner had  pleaded  to  the  indictment  for  the  murder,  TT.  J.  Alexander, 
for  the  prosecution,  applied  to  postpone  the  trial  till  the  next  assizes, 
upon  an  affidavit,  that  Thomas  Sharp,  a  material  witness  against  the  pri- 
soner, upon  the  indictment  for  the  murder  of  Mr.  Yarworth,  was  too  ill 
to  attend  these  assizes  without  endangering  his  life. 

Maclean^  for  the  prisoner,  urged  the  great  hardship  of  postponing  the 
trial  till  the  next  assizes,  the  prisoner's  trial  having  been  once  previously 
postponed. 

Greaves^  on  the  same  side. — This  application  is  entirely  novel  and  un- 
precedented, and  no  instance  can  be  cited  of  a  similar  application  having 
been  granted,  and  I  submit,  that,  in  point  of  law,  the  trial  cannot  be 
postponed  ;  but  the  trial  must  take  place,  or  the  prisoner  be  discharged. 
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Tlie  question  is  one  of  great  importance,  and  depends  on  tlie  7th  section 
of  the  habeas  corpus  act,  31  Car.  2,  c.  2,  which  enacts,  ''  That  if  any 
person  or  persons  shall  be  committed  for  high  treason  or  felony,  plainly 
and  specially  expressed  in  the  warrant  of  commitment,  upon  his  prayer 
or  petition  in  open  court  the  first  week  of  the  terra,  or  first  day  of  the 
sessions  of  03'er  and  terminer,  or  general  gaol-delivery,  to  be  brought  to 
his  trial,  shall  not  be  indicted  some  time  in  the  next  term,  sessions  of 
oyer  and  terminer,  or  general  gaol-delivery,  after  such  commitment ;  it 
shall  and  may  be  lawful  to  and  for  the  judges  of  the  court  of  king's 
bench  and  justices  of  oyer  and  terminer  or  general  gaol-delivery,  and 
they  are  hereby  required,  upon  motion  to  them  made  in  open  court  tho 
last  day  of  the  term,  sessions,  or  gaol-delivery,  either  by  the  prisoner  or 
any  one  in  his  behalf,  to  set  at  liberty  the  prisoner  upon  bail,  unless  it 
appear  to  the  judges  and  justices  upon  oath  made,  that  the  witnesses 
for  the  king  could  not  be  produced  the  same  term,  sessions,  or  general 
gaol-delivery ;  and  if  any  person  or  persons  committed  as  aforesaid,  upon 
his  prayer  or  petition  in  open  court  the  first  week  of  the  term,  or  first 
day  of  the  sessions  of  oyer  and  terminer  and  general  gaol-delivery,  to  be 
brought  to  his  trial,  shall  not  be  indicted  and  tried  the  second  term,  ses- 
sions of  oyer  and  terminer  or  general  gaol-delivery,  after  his  commit- 
ment, or  upon  his  trial  shall  be  acquitted,  he  shall  be  discharged  from 
his  imprisonment."  Now  this  case  would  be  precisely  within  the  words 
of  the  act,  if  the  prisoner  had  applied  to  be  tried  on  the  1st  day  of  the 
assizes,  and  his  having  omitted  to  do  so  can  afford  no  reason  for  ousting 
him  of  the  benefit  of  such  a  provision,  which. ought  to  be  liberally  con- 
strued in  favour  of  personal  liberty.  In  point  of  law  the  whole  of  the 
assizes  are  considered  as  only  one  day,  and  any  act  done,  or  judgment 
given,  at  any  period  during  the  assizes,  is,  in  contemplation  of  law,  the 
same  as  if  it  had  taken  place  on  the  first  day  of  the  assizes.  A  demand, 
therefore,  to  be  tried,  may  well  be  held  to  be  within  the  meaning  of  the 
statute,  although  made  at  a  later  period  than  the  first  day  of  the  assizes. 
Besides,  it  is  the  constant  practice  to  do  no  criminal  business  on  the  first 
day  of  the  assizes,  and  prisoners  are  never  brought  into  court  on  that 
day,  and  have,  therefore,  on  that  day  no  opportunity  of  applying. 
Again,  the  commission  may  be  opened  so  late  in  the  day  (of  which  a 
remarkable  instance  occurred  in  this  very  court),  that  there  may  be  no 
time  to  make  any  application  at  all.  Again,  if  the  prisoner  here  be  not 
entitled  to  the  benefit  of  the  clause,  he  can  never  hereafter  claim  its  ad- 
vantage, for  the  clause  applies  only  to  the  second  assizes.  Besides,  in 
this  case,  the  prosecutors  have  so  acted,  as  to  lead  him  necessarily  to 
conclude  that  they  would  try  the  case  at  these  assizes.  I  submit,  there- 
fore, that  the  case  is  to  be  looked  at  as  if  the  application  had  been  made 
on  the  first  day  of  the  assizes.  Then,  if  that  be  so,  I  submit  that  the 
prisoner  is  entitled  now  cither  to  be  tried,  or  to  be  discharged.  The 
power  of  postponing  the  trial  on  the  absence  of  the  witnesses  for  the 
crown,  is  clearly  limited  by  the  earlier  part  of  the  section  to  the  first 
assizes  after  the  commitment ;  and  it  is  clear,  that  at  the  second  assizes 
the  trial  must  take  place,  or  the  prisoner  be  discharged ;  for  the  case  of 
a  prisoner,  tried  and  acquitted,  and  of  a  prisoner  not  tried,  are  put  in 
the  same  position ;  and,  as  in  the  former  case  it  is  obvious  the  prisoner 
must  be  discharged,  so  it  is  in  the  latter.  There  are  also  the  strongest 
reasons  for  so  construing  the  act.     The  witnesses  on  the  part  of  the 
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crown  hanng  been  examined  in  the  presence  of  the  prisoner,  their  depo- 
sitions, in  case  of  their  death,  are  evidence  against  the  prisoner ;  but  in 
case  any  of  his  witnesses  die,  or  are  absent,  he  will  wholly  lose  the  bene- 
fit of  their  testimony ;  and  in  this  very  case,  the  life  of  the  prisoner  may 
be  sacrificed  by  postponing  the  trial,  as  his  funds  are  wholly  exhausted 
by  twice  bringing  witnesses  from  Worcester  to  Gloucester. (a)  Besides 
the  additional  delay  must  necessarily  prejudice  the  case  of  the  prisoner, 
which  is  an  alibi,  as  facts  which  are  now  fresh  in  the  minds  of  the  wit- 
nesses will  become  more  indistinct  the  longer  the  trial  is  postponed.  At 
all  events,  if  the  statute  be  not  strictly  applicable,  no  better  authority 
can  be  found  for  guiding  the  discretion  of  the  court  in  postponing  the 
trial. 

Williams,  J.^I  am  bound  to  postpone  this  trial.  Who  can  prevent 
such  an  occurrence  as  this  ?  I  have  as  great  a  respect  as  any  man  for 
the  habeas  corpus  act ;  but  it  is  a  human  law,  and  must  be  humanly  in- 
terpreted. The  proviso  is,  that  the  prisoners  should  be  indicted  and 
tried  at  the  second  assizes :  now  he  is  indicted,  but  his  trial  must  be  sub- 
ject to  human  contingency. (ft) 

Trial  postponed. 

W.  J.  Alexander  and  Skinner^  for  the  prosecution. 

McLean  and  Grreaves^  for  the  prisoner. 

(a)  The  prisoner  had  been  discharged  by  the  magistrates  at  Cheltenham  when  first 
apprehended,  upon  proof  of  an  alibi  by  witnesses  from  Worcester,  and  had  afterwards 
been  committed  by  other  magistrates.  The  same  witnesses,  who  had  attended  at  Chel- 
tenham, had  attended  at  both  the  assizes  at  Gloucester. 

(b)  See  the  case  of  Key.  y.  Chapman^  ante,  yoI.  8,  p.  558. 


REGINA  V.  MEEK.— p.  513. 

A.  was  indicted  for  perjury,  alleged  to  have  been  committed  on  the  trial  of  B.  for  perjury. 
The  indictment  against  A.  averred  that  the  evidence  he  gave  on  the  trial  of  B.  was 
material,  and  that  B.  was  convicted.  It  appeared  that  B.  was  convicted  and  sentenced, 
but  that  the  judgment  against  B.  was  afterwards  reversed  on  writ  of  error: — Htld^  that 
the  reversal  of  the  judgment  against  B.  was  no  ground  of  defence  for  A.,  as  showing 
that  his  evidence  could  not  have  been  material,  and  that  it  did  not  negative  the  allega- 
tion, that  B.  had  been  convicted. 

Perjury. — The  indictment  charged  the  defendant  with  haying  com- 
mitted perjury  on  the  trial  of  a  person  named  Burraston,  on  an  indict- 
ment for  perjury.  In  the  present  indictment  it  was  stated  that  Burraston 
was  convicted. 

It  appeared  that  Burraston  was  tried  before  Mr.  Justice  Williams,  at 
the  Gloucester  Summer  Assizes,  1839,  and  convicted,  and  that  judgment 
of  twelve  months*  imprisonment  was  given  against  him ;  but  that  that 
judgment  was,  in  Easter  Term,  1840,  reversed  in  the  Court  of  Queen's 
Bench  on  writ  of  error. 

W.  J.  Alexander  and  Gray  for  the  defendant. — This  prosecution  must 
fail.     The  evidence  of  the  defendant  never  could  have  been  material,  as 
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the  indictment  against  Burraston  was  held  bad  on  a  writ  of  error.  In  the 
case  of  Mullett  v.  Hunt^  1  C.  &  M.  752,  which  was  an  action  on  the 
case  against  a  witness  for  disobeying  a  subpoena,  Lord  Lynditurst,  C. 
B.,  said,  "  No  evidence  could  be  material  in  the  cause,  unless  the  plainr 
tiff  had  a  good  cause  of  action,'*  and  Baron  Bayley  says,  "  The  first 
objection  iti  this  case  is,  that  it  is  not  averred,  in  this  declaration,  that 
the  plaintiff  had  a  good  cause  of  action  in  the  action  brought  by  him  in 
the  King's  Bench  [the  case  in  which  the  defendant  had  been  subpoe- 
naed,] I  agree  that  it  is  essential  that  such  fact  should  appear  on  the 
declaration. "(a)  There  is  also  another  objection,  which  is,  that  the 
allegation  in  the  indictment,  that  Burraston  was  convicted,  is  negatived ; 
as  that  conviction  was  reversed  on  writ  of  error. 

Williams,  J. — I  do  not  think  there  is  anything  in  either  of  the  ob- 
jections. It  would  be  rather  too  much  to  say,  that  whether  a  witness 
had  committed  wilful  and  corrupt  perjury  or  not,  could  depend  on  the 
validity  in  point  of  form  of  the  indictment  as  to  which  he  gave  evidence. 
I  think  also  that  the  other  allegation  is  satisfied  by  the  proof. 

The  defendant  was  acquitted  on  the  merits. 

Gfreaves  and  Talbot,  for  the  prosecution. 

TT.  J.  Alexander  and  Gray,  for  the  defendant. 

(a)  In  the  case  of  Davis  v.  Lovell^  4  M.  &  W.  678  (which  was  also  an  action  against 
a  witness  for  not  obeying  a  subpoena),  Parkk,  B.  said,  *'  The  next  objection  is,  that  there 
is  DO  averment  that  the  plaintiff  had  a  good  cause  of  action  in  the  original  suit.  It  is  not 
necessary  in  the  present  case  directly  to  decide,  whether  such  an  averment  is  material  or 
not ;  possibly,  as  the  attendance  of  a  witness,  in  obedience  to  a  subpoena,  is  a  duty  cast 
upon  him  by  law,  the  service  of  the  subpoena  may  of  itself  impose  upon  the  witness  the 
duty  of  obedience.  If,  on  the  other  hand,  it  be  not  sufficient  for  the  party  to  have 
brought  an  action,  but  he  must  moreover  have  had  good  cause  of  action  for  bringing  it,  as 
appears  to  be  the  opinion  of  Lord  Ltmdhubst  and  Batley,  B.,  in  Mullett  v.  JJunt ;  still, 
the  averments  in  the  declaration  are  such  as  would  on  the  authority  of  that  case  impose 
upon  the  plaintiff  proof  of  the  existence  of  such  good  cause  of  action." 


READING  ASSIZES,  1840. 

{Civil  Side.) 
BEFORE  MR.  JUSTICE  PATTESON. 

READ  V.  THOYTS,  Esq.— p.  615.(a) 

In  an  action  against  a  sheriff  for  removing  goods  taken  under  a  fi.  fa.  without  paying  a 
year's  rent,  which  was  due  to  the  landlord,  the  tenant  against  whom  the  execution 
issued  is  a  competent  witness  for  the  plaintiff. 

In  such  an  action  the  defendant  pleaded  that  no  rent  was  in  arrear,  and  that  the  sherrff  had 
DO  notice  that  any  rent  was  in  arrear,  thus  admitting  the  execution  and  the  taking  by  tht 

(&)  This  case  was  omitted  in  its  proper  order. 
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defendant  It  was  proved  that  the  groods  were  actually  taken  by  M.,  and  had  never  been 
taken  except  on  that  occasion : — Hddt  that  as  there  had  been  no  other  seizure,  this  suffi- 
ciently showed  M.  to  have  acted  by  the  authority  of  the  defendant,  without  proof  of  any 
warrant. 
In  such  an  action  there  was,  in  addition  to  the  special  count,  a  count  in  trover  to  which  the 
defendant  pleaded  not  guilty,  and  that  the  plaintiff  was  not  possessed ;  and  the  plaintiflf.  in 
addition  to  the  proof  that  a  year's  rent  was  due,  gave  in  evidence  an  absolute  Mil  of  sale,  by 
which  the  tenant,  before  any  rent  had  become  due,  assigned  all  his  goods  (including  those 
taken  in  the  fi.  fa.)  to  the  plaintiff  for  a  debt,  the  tenant  remaining  in  possession  of  the 
goods  : — Held,  that  there  being  no  evidence  on  the  latter  count  to  connect  the  sheriff  with 
the  taking  of  the  goods,  the  plaintiff  must  fail  on  that  count ;  but  that  if  the  jury  thought 
the  bill  of  sale  void,  as  against  the  execution  creditor,  they  might  find  for  the  plaintiff  on  the 
first  count  for  the  amount  of  the  year's  rent ;  and  the  jury  having  found  for  the  plaintiff  on 
the  first  count,  and  for  the  defendant  on  the  second  count,  the  judge  would  not  certify  under 
the  Stat  4  Anne,  c.  16,  s.  6,  to  exempt  the  defendant  from  costs  on  the  pleas  pleaded  by  him 
to  the  first  count  of  the  declaration. 

Case. — The  first  count  of  the  declaration  stated  that  on  the  12th 
day  of  June,  1839,  and  for  a  year  then  last  past,  one  Taylor  had  occu- 
pied a  certain  messuage,  as  tenant  to  the  plaintiff,  at  a  certain  rent ; 
and  that  on  that  day  the  sum  of  ^10,  for  and  on  account  of  the  rent  so 
payable  by  Taylor  to  the  plaintiff  for  the  same,  for  one  year  of  the  said 
tenancy,  ending  at  and  upon  that  day,  became  due  and  remained  in 
arrear  and  unpaid;  and  that  on  the  18th  day  of  June,  1839,  the  defend- 
ant, being  sheriff  of  Berkshire,  by  virtue  of  a  writ  of  fieri  facias,  issued 
on  the  suit  of  Charles  James  Barnes,  took  in  execution  the  goods  and 
chattels  of  Taylor,  then  being  in  the  said  messuage  so  being  in  liis 
occupation  as  aforesaid ;  and  that  though  the  defendant  had  notice  that 
the  said  year's  rent  was  in  arrear  to  the  plaintiff  as  aforesaid,  the  de- 
fendant removed  the  said  goods  out  of  the  said  messuage,  without  payhig 
the  said  rent  to  the  plaintiff;  and  the  count  went  on  to  aver  that  the 
rent  was  still  unpaid,  and  that  the  plaintiff  had  lost  the  benefit  of  a 
distress ;  2d,  a  count  in  trover  for  all  the  goods  which  were  taken. 
Pleas,  1st,  to  the  whole  declaration,  not  guilty ;  2d,  to  the  first  count, 
that  the  plaintiff  gave  no  notice  to  the  defendant  that  the  rent  was  iu 
arrear ;  3d,  to  the  first  count,  that  the  rent  was  not  due  as  therein 
alleged ;  4th,  to  the  second  count,  that  the  plaintiflf  was  not  possessed 
•)f  the  goods  as  of  his  own  property. 

On  the  part  of  the  plaintifi*,  Taylor  was  called. 

Ludlow  J  Serjt.,  and  Tyrwhitt^  for  the  defendant,  objected  that  he  was 
not  a  competent  witness,  on  the  ground,  that,  if  the  plaintiff  obtained 
a  verdict,  Taylor  would  get  rid  of  the  plaintiff's  claim  on  him  for  rent. 
They  cited  the  case  of  Thurgood  v.  Richardson^  5  M.  &  P.  266.  [a) 

Patteson,  J. — That  case  is  very  different  from  the  present.  I  think 
that  as  the  record  states  the  issuuig  of  the  fieri  facias  at  the  suit  of  Mr. 
Barnes,  it  shows  that  money  was  due  to  him  from  Taylor,  who  would 
remain  liable  for  that,  although  the  plaintiff  should  obtain  a  verdict  in 
tliis  action  against  the  sheriff. 

The  witness  Taylor  was,  however,  released  by  the  plaintiff,  and  he 
stated,  that  on  the  18th  of  June,  1839,  a  person  named  M^Graw  took 

(a)  In  that  case,  which  was  an  action  by  a  landlord  against  a  sheriff  for  removing,  under  an 
execution,  the  goods  of  his  tenant,  without  reserving  a  year*s  rent,  as  required  by  the  stat 
8  Anne,  c.  14,  the  tenant  was  called  as  a  witness  to  prove  the  rent  due,  and  on  his  being  objected 
to  on  the  ground  of  interest,  the  landlord  gave  him  a  general  release,  and  it  was  held  that  the 
landlord  was  not  thereby  precluded  from  recovering  against  the  sheriff  the  amount  of  rent ;  as 
it  was  the  misconduct  of  the  sheriff  in  not  reserving  the  rent,  which  made  the 
necessary. 
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away  the  goods  which  were  in  his  (Taylor's)  possession,  in  th*^  house 
which  he  rented  of  the  plaintiff,  after  M'Graw  had  been  told  by  ij.e 
witness  that  the  goods  were  not  his,  but  the  plaintiff's  under  a  bill  of 
sale.  This  witness  also  stated,  that  a  sum  of  10/.  was  due  to  the 
plaintiff  for  rent,  and  that  the  goods  were  only  seized  under  this  one 
execution. 

Ludlowy  Serjt,  and  Tyrwhitt^  for  the  defendant,  objected,  that  even 
if  the  defendant  was  estopped  by  the  pleadings  from  denying  that  he,  as 
sheriff,  had  taken  the  goods  of  Taylor  at  the  suit  of  Mr.  Barnes,  yet  it 
was  neither  admitted  nor  shown  that  M'Graw  was  the  person  who  so 
took  them  by  the  authority  of  the  defendant,  so  that  there  was  nothing 
even  in  the  notice  of  Taylor  to  M^Graw,  or  in  any  declaration  of 
M*Graw,  to  show  any  connexion  between  him  and  the  defendant,  who 
had  denied  all  wrongful  seizure  by  his  plea  of  not  guilty. 

Patteson,  J. — I  think  that  this  objection  is  not  well  founded.  As 
the  execution  at  the  suit  of  Mr.  Barnes  is  admitted  on  the  pleadings,  and 
no  other  execution  appears,  M^Graw  must  be  taken  to  have  seized  tJie 
goods  for  Taylor's  debt  due  to  Mr.  Barnes,  and  I  think  that  M*Graw  is 
therefore  sufficiently  shown  to  have  acted  under  the  sheriff  without 
further  evidence.  This  point  was  a  good  deal  considered  in  the  case  of 
Barsham  v.  Bullock,  Esq,,  2  P.  &  D.  241.  [a) 

It  was  further  proved  by  the  witness  Taylor,  that  he  became  tenant 
of  the  plaintiff,  and  entered  on  the  house  (which  was  used  as  a  beer- 
shop)  on  the  12th  of  June,  1838,  and  not  on  the  24th  of  June  in  that 
year,  and  that  on  the  23d  of  February,  1839,  he  owed  the  plaintiff  MQ 
for  beer,  and  gave  him  a  bill  of  sale  of  all  his  effects  as  a  security  for 
this  debt,  but  was  sufi'ered  to  remain  in  possession  of  the  house  and 
goods  as  before. 

The  bill  of  sale  was  put  in.  It  was  an  absolute  bill  of  sale  to  the 
plaintiff  of  all  the  goods  and  effects  of  Taylor.  Notice  had  been  given 
to  the  defendant  to  produce  the  writ  of  •fieri  facias ;  but  it  was  not  pro- 
duced, Ul^  was  any  evidence  given  of  it.  No  notice  had  been  given 
to  produce  any  warrant,  nor  was  M'Graw  subpoenaed  to  produce  it ;  and 
no  evidence  was  given  either  of  any  warrant  issued  by  the  defendant  to 
M'Graw,  or  even  that  M*Gra w  was  a  sheriff's  officer.  The  goods  seized 
were  proved  to  be  worth  more  ihan  £\0, 

Ludlow,  Serjt,  for  the  defendant. — The  second  count,  if  sustained,  is 
destructive  of  the  first  count,  the  gist  of  which  is,  that  the  plaintiff  has 
been  deprived  by  the  defendant  of  the  power  of  distraining  on  his 
tenant's  goods  for  his  year's  rent,  secured  to  him  by  the  stat.  8  Anne,  c. 
14,  s.  1,  {b)  whereas,  in  order  to  recover  on  the  second  count,  the  goods 

{a)  That  wm  an  action  of  debt  for  a  penalty  against  the  shenfT  for  taking  the  plaintifT,  who 
had  been  arrested  by  the  defi*ndarit«  to  a  public  drinking-house  without  the  plaintiff's  consent ; 
the  plea  traversed  the  taking  of  the  plaintiflf  to  the  drinking-house  without  his  consent.  Evidence 
was  given  at  the  trial,  that  the  same  officer  of  the  defendant,  who  arrested  the  plaintiff,  also  took 
him  to  the  drinking-house  against  his  consent,  and  it  was  held  that,  as  the  plea  admitted  that 
the  otiicer  who  arrested  was  the  df  fendant*B  agent,  and  the  evidence  showed  that  the  same  officer 
to«>k  the  plaintiff  to  the  drinking-house,  it  was  not  necessary  to  produce  the  warrant  to  make  the 
delemlant  liable. 

(6)  In  the  case  ot  Hodgson  and  others,  assignees  of  S fat  on  ^  v.  Gascaigne,  5  B.  &  A.  88,  (7  E. 
C.  L.  R.  35;)  where  the  growing  crops  of  a  tenant  having  been  seized  under  a  writ  of  6eri  ftdaa, 
a  writ  of  habere  facias  posseasionem  was  subsequently  delivered  to  the  sheriff  in  an  ejectment  at 
the  «Qit  of  the  landlord,  founded  on  a  demise  made  long  before  the  issuing  of  the  fie*i  facias ;  it 
WM  held,  that  the  sheriff  was  not  bound  to  sell  the  growing  crops  under  the  fieri  lacias,  inas- 
much as  thev  could  not,  in  point  of  law,  be  considered  as  belonging  to  the  tenant,  the  Utter 
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must  all  have  belonged  to  plaintiff  under  the  bill  of  sale  at  the  time  they 
were  seized.  The  plaintiff  is  bound  by  the  bill  of  sale,  as  he  is  a  party 
to  it,  and  as  no  rent  was  due  at  the  time  of  the  bill  of  sale,  (a)  he  cannot 
recover  on  the  first  count ;  a.nd  with  respect  to  the  second  count,  the 
plaintiff  clearly  cannot  recover  upon  that,  as  the  only  pleas  to  that  count 
deny  the  plaintiff's  property  in  the  goods,  and  also  the  taking ;  and  upon 
the  issues  on  th(*se  pleas  the  plaintiff  has  given  no  evidence  to  connect 
the  sheriff  with  the  actual  taking  of  the  goods.  The  only  thing  to 
connect  him  with  the  taking  being  an  admission  made  with  respect  to 
otlier  issues,  which  are  applicable  in  the  first  count  of  the  declara- 
tion only. 

Patteson,  J.,  (in  summing  up.) — The  plaintiff.has,  in  this  case,  adopt- 
ed two  inconsistent  statements  of  his  claim ;  but  he  will,  notwithstanding 
that,  be  entitled  to  succeed  upon  either,  if  it  be  established.  It  appears, 
that,  on  the  23d  of  February,  1839,  no  rent  being  then  due  to  him,  he 
received  from  Taylor  a  bill  of  sale  of  all  Taylor's  goods  as  a  security  for 
a  debt  for  beer ;  but  after  the  seizure  at  the  suit  of  Mr.  Barnes,  he  seems 
to  have  thought  the  continued  possession  of  the  goods  by  Taylor  down 
to  that  event  on  the  18th  of  June,  might  affect  the  validity  of  the  bill  of 
sale,  and  he  then  puts  in  a  claim  as  landlord  for  his  rent,  treating  the 
goods  as  Taylor's  still.  Taking  the  case  on  the  second  count,  and  taking 
the  goods  to  be  the  plaintiff's  on  the  bill  of  sale,  there  is  no  evidence  to 
show  that  any  writ  was  sent  to  the  defendant  at  the  suit  of  Mr.  Barnes, 
or  that  he  ever  gave  a  warrant  to  M'Graw;  and  as  there  is  no  evidence 
to  connect  M^Graw  with  the  defendant,  the  plaintiff  must  fail  as  to  tliat 
count.  With  respect  to  the  first  count,  the  plaintiff  is  entitled  to  a  verdict 
for  the  amount  of  the  rent  due,  if  you  are  satisfied  that  the  goods,  at  the 
time  of  the  seizure,  belonged  to  Taylor  by  reason  of  the  bill  of  sale 
being  void,  as  being  a  fraudulent  bill  of  sale,  as  against  the  execution 
creditor ;  this  not  being  one  of  the  many  cases  where  the  continued  pos- 
session by  the  vendee  is  consistent  with  the  terms  of  the  bill  of  sale. 
[His  lordship  left  it  to  the  jury  to  say  whether  the  year's  rent  was  due 
to  the  plaintiff,  and  whether  the  bill  of  sale  was  fraudulent  and  there- 
fore void.] 

Verdict  for  the  plaintiff  on  the  first  count  of  the  declaration,  with 
jSIO  damages — the  jury  finding  the  bill  of  sale  to  be  fraudulent ; 
and  verdict  for  the  defendant  on  the  second  count. 

F.  V,  Lee,  and  Beadon,  for  the  plaintiff. 

LudloWj  Serjt.,  and  T^rwhitt,  for  the  defendant 


Tyrwhitt  afterwards  applied  to  the  learned  judge  to  certify  under  the 
Stat.  4  Anne,  c.  16,  s.  5,  that  the  defendant  had  probable  cause  for  plead- 
ing his  pleas  to  the  first  count,  as  the  goods  mentioned  in  both  counts 
were  really  the  same.     He  cited  the  case  of  Bobinson  v.  Messenger^ 

3  N.  &  P.  583.  {b) 

being  a  trespasser  from  the  day  of  the  demise  laid  in  the  declaration ;  and  it  was  also  held,  that 
the  sherifT  had  no  right  to  allow  the  landlord  a  year's  rent  under  the  stat  8  Anne,  c.  14,  that 
statute  contemplating  an  existing  tenancy,  which,  in  this  case,  must  be  taken  to  have  ceased  on 
khe  day  of  the  demise  in  the  ejectment. 

(a)  In  the  case  of  Huskins  v.  Knight,  I  M.  &  $.  245,  it  was  held,  that  the  landlord  of  premises 
upon  which  the  goods  of  his  tenant  are  taken  in  execution,  can  only  claim  fmm  the  party  suini; 
the  execution,  the  rent  due  at  the  time  of  taking  the  goods,  and  not  that  which  accrues  after  the 
taking  and  during  the  continuance  of  the  sherili*  in  possession. 

(b)  In  that  case  it  was  held,  that  the  rule  of  H.  T.  4  Will.  4,  No.  7,  has  not  repealed  the  aUU 

4  Anne,  c.  16,  a.  5,  as  to  the  judge's  power  to  certify,  so  as  to  exempt  the  defendant  from  the 
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Patteson,  J.,  after  taking  time  to  consider,  refused  the  application. (cr) 
lu  tlie  ensiling  term  Ludlow,  Serjt.,  applied  to  tlie  Court  of  Exchequer 
for  a  new  trial,  but  the  court  refused  a  rule. 

costs  of  an  issue  found  as;ainst  him,  where  he  has  pleaJpi]  several  matters ;  and  that  where,  to  an 
action  of  assumpsit  on  the  warranty  of  a  horse,  the  defendant  pleaded,  first,  non  assumpsit,  and 
secondly,  that  the  httrse  waa  sound,  and  a  verdict  having  heen  found  for  the  defendant  for  the 
first  plea,  and  against  him  on  the  second,  the  judge  who  tried  the  cause  lerti6ed  that  he  had 
probalile  cause  for  pleading'thc  second  plea,  the  defendant  was  held  to  be  exempted  by  the  statute 
fnmi  paying  any  costs  in  respect  of  it. 

(a)  This  certificate,  if  granted,  would  have  exempted  the  defendant  from  the  costs  of  the  isauea 
to  which  it  applied. 


CENTRAL  CRIMINAL  COURT. 


JULY  SESSION,  1840. 
BEFORE  MR.  JUSTICE  PATTESON. 

REGINA  «.  JAMES  ALLEN.— p.  521. 

A  prisoner  was  convicted  on  an  indictment  for  a  rape,  which  charged  that  the  prisoner,  "  in  and 
opon  E.  F.,"  **  feloniously  and  violently  did  make  [omitting  the  words  <  an  assault,']  and  her, 
the  said  E.  F.,  then  and  there,  and  against  her  will,  violently  and  feloniously  did  ravish  and 
carnally  know;  against  the  fi>rm  of  the  statute,  &c., — Htld^  that  the  omission  of  the  words 
"an  assault*'  was  no  ground  for  arresting  the  judgment. 

The  prisoner  was  indicted  for  a  rape  on  Ellen  Fitzgerald.  The  in- 
dictment was  in  the  folio  whig  form; — ^^' Central  Criminal  Court,  to  wit. — 
The  jurors  for  our  lady  the  queen,  upon  their  oaths  present,  that  James 
Allen,  late  of  the  parish  of  Ilornsey,  in  the  county  of  Middlesex,  and 
within  the  jurisdiction  of  the  said  court,  labourer,  on  the  1st  day  of  July, 
4  Vict,  with  force  and  arms,  at  the  parish  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  in  and  upon  Ellen  Fitzgerald,  in  the  peace 
of  God  and  our  said  lady  tlie  queen  then  and  there  being,  violently  and 
feloniously  did  make, (a)  and  her,  the  said  Ellen  Fitzgerald,  then  and 
there  and  against  her  will  violently  and  feloniously  did  ravish  and  car- 
nally know,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  said  lady  the  queen,  her  crown  and 
dignity." 

After  the  jury  had  been  charged  with  the  prisoner, 

Patteson,  J.,  discovered  the  omission  of  the  words  "  an  assault ;'' 
but  his  lordship  allowed  the  case  to  proceed,  and  the  jury  found  the 
prisoner 

Guilty. 

His  lordship  respited  the  judgment,  in  order  that  it  might  be  con- 
sidered by  the  fifteen  judges,  whether  the  judgment  ought  to  be  arrested, 
because  of  the  omission  of  the  words  "  an  assault." 

In  Michaelmas  Term,  1840,  the  case  was  considered  by  the  judges; 

(a)  The  words  '*  an  aasault"  were  omitted. 
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and  ten  were  of  opinion  that  the  judgment  ought  not  to  be  arrested ; 
and  at  the  November  Sessions  the  prisoner  had  judgment  of  death  re- 
corded against  him.  {a) 

(a)  The  stat  West  1,  (3  Edw.  1.)  c  13,  hat  the  words— *<  The  king  prohibiteth  that  none 
do  ravish  any  woman  against  her  will,"  and  inflicts  two  years*  imprisonnient  and  fine :  and  by 
the  Stat,  of  West  2,  (13  Edw.  1.)  c.  34,  **  it  is  provided,  that  if  a  man  from  henceforth  do  ravish 
a  woman,  married,  maid,  or  other,  where  she  did  not  consent,  neither  before  nor  afVer,  he  shall 
have  judgment  of  life  and  of  member."  The  stat  18  Eiiz.  c.  7,  made  ii  felony,  without  benefit 
of  clergy,  *'  to  commit  or  do  any  manner  of  felonious  rape,  ravishment,  or  burglary.*'  By  sect.  1 
of  the  Stat  9  Geo.  4,  c.  31,  all  these  enactments  are  repealed ;  and  by  sect  16  of  that  statute  it  is 
enacted,  "  that  every  person  convicted  of  the  crime  of  rape  shall  suffer  death  as  a  felon."  The  crime 
of  rape  was  a  felony  at  common  law,  the  punishment  having  been  varied  by  statute  as  already  men- 
tioned. By  the  stat  7  Geo.  4,  c.  64,  s.  21,  it  is  enacted,  "that  where  the  ofience  charged  haa 
been  created  by  any  statute,  or  subjected  to  a  greater  degree  of  punishment  or  excluded  the 
benefit  of  clergy,  by  any  statute,  the  indictment  or  iuformattan  shall,  after  venlict,  be  held  suffi- 
cient to  warrant  the  punishment  prescribed  by  ihe  statute,  if  it  describe  the  offence  in  the  wordii 
of  the  statute."  Lord  Hale  says,— (1  H.  P.  C.  632,)  "the  indictment  [for  a  rape]  ought  to 
have  these  three  ingredients:  ist,  it  must  be  felonice;  2d,  it  must  be  rapuit  et  carnaliter  cogno- 
vit; 3d,  it  must  conclude  contra  formam  statuii."  But  in  2  Curw.  Hawk.  249,  it  is  said,  "that 
in  an  appeal  of  rape  the  fact  seems  to  be  sufficiently  declared,  by  showing  that  the  defendant 
felonice  rapuit  the  woman,  without  adding  the  word;*  carnaliter  cognovit  or  any  other*  tanta- 
mount" In  the  cane  of  Rex  v.  Peffryman,  2  Leach,  641,  it  was  held,  that  the  omission  of  the 
word  "feloniously"  before  the  word  "did  make  an  assault,"  is  fatal  to  an  indictment  for  robbery. 


BEFORE  Ma  SERJEANT  ARABIN. 


REGINA  V.  RICHARD  LEWIS.— p.  523. 

An  indictment  on  the  7  W.  4  &  1  Vict,  c  8.5,  as.  3  &  4,  charged  the  prisoner  with  aiUmpting 
to  discharge  at  the  prosecutor  a  certain  blunderbuss,  loaded  with  gunpowder  and  divers  leadea 
ahota.  It  appeared  that  the  prisoner,  on  a  refusal  by  the  prosecutor  to  give  him  up  some  title* 
deeds,  addressed  him  in  these  words :  "  Then  you  are  a  dead  man,"  and  immediately  unfolded 
a  great  coat  which  he  had  on  his  arm,  and  took  out  a  blunderbuss,  but  was  not  able  to  raiae 
it  to  his  shoulder,  or  point  it  directly  at  the  prosecutor,  before  he  was  seized.  The  blunder- 
buss was  found  to  be  very  heavily  loaded,  but  the  flint  had  dropped  out,  and  was  discovered 
between  the  lining  of  the  great  coat: — Htldt  that  the  evidence  was  not  sufficient  to  aostain 
the  charge  in  the  indictment 

The  indictment,  in  the  first  count,  stated,  tliat  tlie  prisoner,  on  the  3d 
of  July,  in  and  upon  Henry  Evans  did  make  an  assault,  and  feloniously 
did  attempt  to  discharge  at  and  against  him  a  certain  blunderbuss, 
loaded  with  gunpowder  and  divers  leaden  shots,  with  intent  feloniously, 
wilfully,  and  of  his  malice  aforethought,  to  kill  and  murder  him.  (o) 
The  second  count  charged  the  intent  to  be  to  maim  and  disable. 

From  the  evidence  for  the  prosecution,  it  appeared  that  the  prisoner, 
who  was  the  brother-in-law  of  the  prosecutor,  went  to  his  house  about 

(a)  The  stat  7  W.  4,  and  I  Vict  c  85,  a.  8,  enacts,  inter  alia,  that  whosoever  shall,  by 
drawing  a  trigger,  or  in  any  other  manner  attempt  to  discharge  any  kind  of  loaded  arms  at  any 
person  with  intent  to  murder,  shall  be  guilty  of  felony,  and  be  liable  to  be  transported  for  life, 
or  for  not  less  than  fifteen  years,  or  imprisoned  for  any  term  not  exceeding  three  yeara. 

In  the  case  oi  Bex  v.  Carr,  Russ.  &,  Ry.  377,  which  was  an  indictment  on  the  43  Geo.  3, 
c.  58,  for  attempting  to  discharge  a  loaded  blunderbosa  with  intent  to  murder,  the  jdry  found 
the  prisoner  guilty,  but  added,  that  the  blunderbuss  was  not  primed  at  the  time  when  he  orew 
the  trigger.  A  majority  of  the  judges  considered  the  verdict  of  the  jury  as  equivalent  Co  a  find- 
ing by  them  that  the  blunderbuss  was  not  so  loaded  as  to  be  capable  of  doing  mischief  by  having 
the  trigger  drawn ;  and  therefore,  in  point  of  law,  it  was  not  loaded  within  the  meaning  of  the 
■Utute.    See  the  case  of  Reg.  v.  Si,  George,  ante,  p.  193. 
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six  o'clock  in  the  evening  of  the  3d  of  July,  and  asked  him  for  some 
title-deeds  which  he  held  as  a  security.  The  prisoner  said  he  wanted 
them.  The  prosecutor  told  him  it  was  no  use  making  any  words  about 
them,  as  he  could  not  let  him  have  them  till  he  saw  himself  righted  for 
the  two  bills  that  he  was  liable  for.  The  prisoner  upon  this  rose  up  and 
said,  *'  Then  you  are  a  dead  man,"  and  unfolded  a  great  coat  which  he 
had  on  his  arm,  and  took  out  a  blunderbuss.  The  prosecutor's  account 
of  the  remainder  of  the  transaction  was  given  in  his  evidence  as  fol- 
lows : — ^^  I  saw  him  take  it  from  the  coat ;  he  could  not  get  it  out 
n^adily ;  there  was  some  little  difficulty;  he  held  it  with  both  his  hands ; 
he  was  on  the  opposite  side  of  the  room  to  where  I  was ;  the  muzzle  of 
the  blunderbuss  was  towards  the  side  of  the  room  where  I  was,  but  it 
was  not  pointed  at  me ;  it  was  not  up  to  his  shoulder ;  it  was  as  low  as 
a  person  could  hold  it ;  a  person  who  was  near  him  seized  him  by  the 
two  arms,  and  I  rose  from  my  chair,  seized  him  by  the  collar,  and  threw 
him  down  on  the  sofa ;  he  was  secured.  The  blunderbuss  was  never 
pointed  towards  me ;  whatever  the  prisoner's  intention  was,  it  was  pre- 
vented by  Hazlehurst  laying  hold  of  him ;  I  cannot  say  whether  the 
blunderbuss  was  thrown  down  or  not ;  Mrs.  Evans  took  it,  but  whether 
from  the  prisoner's  hand  or  not,  I  carniot  say." 

The  witness  Hazlehurst  stated,  that,  before  the  blunderbuss  was 
pointed  at  the  prosecutor,  he  seized  the  prisoner,  and  prevented  his 
doing  any  thing. 

The  poUceman  stated  that  the  blunderbuss  was  primed  and  very 
heavily  loaded,  but  that  there  was  not  any  flint  in  it ;  and  a  flint,  which 
evidently  belonged  to  it,  was  found  between  the  lining  in  the  coat  from 
beneath  which  the  prisoner  took  the  blunderbuss. 

On  the  part  of  the  prisoner,  it  was  contended  that  the  charge  in  the 
indictment  of  an  attempt  to  discharge  the  blunderbuss,  was  not  made 
out,  but  rather  disproved  by  the  evidence. 

Arabin,  Serjt.,  after  consulting  with  Patteson,  J.,  told  the  jury  that 
they  were  both  of  opinion,  that,  to  sustain  the  indictment,  there  must  be 
something  more  than  the  mere  presenting  of  the  blunderbuss,  and  that 
some  act  must  be  shown  to  have  been  done  by  the*  prisoner,  to  satisfy 
the  jury  that  he  did,  in  fact,  attempt  to  discharge  the  blunderbuss. 

Verdict — Not  guilty. 

C  Phillips^  for  the  prisoner. 


BEFORE  LORD  DENMAN,  C.  J.,  MR.  BARON  ALDER80N,  AND  MR.  JUSTICE 

PATTESON. 


REGINA  V.  EDWARD  OXFORD.— p.  525. 

If  in  an  indictment  for  treason,  it  be  stated  as  an  overt  act  that  the  prisoner  discharged  at  the 
sovereign  a  pintol  loaded  with  powder  and  a  certain  hulleU  and  thereby  made  a  direct  attempt 
on  the  life  of  the  sovereign :  the  jury  most  be  satisfied  that  the  pistol  was  a  loaded  pistol :  that 
is,  that  there  was  something  in  it  beyond  the  powder  and  wadding ;  but  it  seems  it  is  not 
necessary  for  them  to  be  satisfied  that  it  was  actually  loaded  with  that  which  is  generally 
known  by  the  name  of  a  bullet. 

If  to  such  a  charge  the  defence  set  up  be  insanity,  the  question  for  the  jury  will  be  whether  the 
prisoner  was  labouring  under  that  species  of  insanity  which  satisfies  them  that  he  waa  quite 
unaware  of  the  nature,  character,  and  consequences  of  the  act  he  waa  committing :  or  in  other 
words,  whether  he  was  under  the  influence  of  a  diseased  mind,  and  was  really  uncoDacioub  at 
the  lime  he  waa  committing  the  act  that  it  was  a  crime. 
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If  the  jury  in  such  a  case  are  of  opinion  that  the  prisoner  did  nH  in  fact  do  alt  that  the  law 
deems  essential  to  constitute  the  oti'cnce  charged,  they  must  find  him  not  guilty  genemlly  ;  and 

I  the  court  have  no  power  to  order  his  detention  under  the  39  &40  Geo.  3,  c  94,  s.  2,  although 
the  jury  should  be  clearly  of  opinion  that  the  prisoner  was  in  fact  insane,  such  a  atate  of  cir- 
cumstances appearing  to  be  casus  omissus  in  the  act. 

The  indictment  stated  in  substance  that  the  prisoner  being  a  subject 
of  our  lady  the  queen,  on  the  10th  of  June,  as  a  false  traitor,  maliciously 
and  traitorously  did  compass,  imagine,  and  intend  to  bring  and  put  our 
said  lady  the  queen  to  death  ;  and  to  fulfil,  perfect,  and  bring  to  effect 
his  treason  and  treasonable  compassing  and  imagination,  he,  as  such 
false  traitor,  maliciously  and  traitorously  did  shoot  off  and  discharge  a 
certain  pistol  loaded  with  gunpowder  and  a  certain  bullet,  which  pisto 
he  held  in  one  of  his  hands,  at  the  person  of  oiu*  said  lady  the  queen, 
with  intent  thereby  and  therewith  maliciously  and  traitorously  to  shoot 
assassinate,  kill,  and  put  to  death  our  said  lady  the  queen,  and  thereby 
traitorously  made  a  direct  attempt  against  the  life  of  our  said  lady  the 
queen.  And  further,  to  fulfil  and  bring  to  effect  his  treason  and  trea 
sonable  compassing,  &c.  aforesaid,  he,  as  such  false  traitor,  on  the  10th 
of  June,  maliciously  and  traitorously  did  shoot  off  and  discharge  a  cer 
tain  other  pistol  loaded  with  gunpowder  and  a  certain  bullet,  which  he 
held  in  one  of  his  hands,  at  the  person  of  our  said  lady  the  queen,  with 
intent  thereby  maliciously  and  traitorously  to  shoot,  assassinate,  kill,  and 
put  to  death  our  said  lady  the  queen,  and  thereby  traitorously  made  a 
direct  attempt  against  the  life  of  our  said  lady  the  queen ;  against  the 
duty  of  his  allegiance  and  against  the  statute,  &c. — The  prisoner  pleaded 
not  guilty.  («) 

Campbell,  A.  G.,  for  the  crown. — By  the  stat,  25  Edw.  3,  c.  2,  whicli 
regulates  the  law  of  high  treason,  it  is  enacted  that  when  a  man  doth 
compass  or  imagine  the  death  of  his  majesty,  and  thereof  be  probably 
attainted  of  open  deed  by  men  of  his  condition,  it  shall  be  judged  treason. 
The  statute  speaks  of  the  offence  and  an  overt  act.  The  offence  charged 
is  the  compassing  and  imagining  the  death  of  the  sovereign,  and  the 
charge  is  to  be  made  out  by  the  act  that  was  done.  The  act  of  Parlia- 
ment 39  &  40  Geo.  3,  c.  93,(6)  was  intended  to  give  the  Ufe  of  the 
sovereign  the  same  protection  that  is  given  to  the  meanest  subject  in  the 
land.  For,  before  the  pas?ing  of  that  statute,  even  where  the  death  of 
the  sovereign  was  occasioned,  there  were  required  many  fonnalities 
which  were  very  proper  in  cases  of  rebellion  or  other  political  treason. 
There  will  be  two  questions  in  this  case  : — first,  Whetlier  supposing  the 
prisoner  to  be  accountable  for  his  actions,  he,  in  point  of  fact,  committed 
the  offence  imputed ;  and  secondly,  Whether  at  the  time  he  committed 
the  act,  he  was  accountable  for  his  actions.  The  burden  of  proof  with 
respect  to  the  first  rests  wholly  on  the  prosecution ;  the  other  is  to  be 

(a)  The  prisoner  hnd  pleaded  at  the  last  session  ;  but  his  trial  having  been  postponed  to  the 
present  session,  he  wa<  callei)  upon  to  plead  de  novo. 

(6)  The  statute  provide?  that  in  alt  canes  of  high  treasitn,  in  compassing  and  imagining  the 
death  of  his  mnjesly,  and  misprison  of  such  treason,  wher*'  the  overt  Hci  or  acts  thereof  allegfil 
in  the  indictment  for  aucIi  oU'ence  shnll  be  aHsassination  and  kiHitit;  of  his  majesty,  or  any  direct 
attempt  ai^ains/  hit  l»fe  or  nzniMst  \m  person,  whereby  his  life  mny  l>e  ei»dangered,  or  his  person 
suffer  bod;ly  harm,  the  |ier»ons  chan;ed  therewith  m;iy  be  indicted,  arraigned,  tried,  and  attainted 
in  the  aame  manner  and  coor^c  of  trial,  and  upon  like  evt(ienc(^  %»  if  such  person  stood  charged 
with  murder;  and  none  of  the  prnvi.sion!*  of  the  7  «&  8  W.  3,  c.  3,  or  7  Anne,  c.  21,  [for  which 
•ee  R.  V.  Frost,  ante,  p.  129.]  touching  trial.s  in  cases  of  ireajton,  shidl  extend  to  any  indictment 
for  high  treason  or  misprision  of  treason,  where  the  overt  act  alleged  therein  is  as  aforesaid,  bat 
on  conviction,  judgment  and  execution  shall  be  done  as  in  cases  of  high  treason. 
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proved  \>y  the  prisoner.  It  will  appear  from  the  evidence,  that  ho  had 
deliberately  formed  a  plan  to  make  an  attempt  on  the  life  of  the  sove- 
reign. In  the  early  part  of  May  he  bought  a  pair  of  pistols  and  a  pow- 
der-flask, and  practised  shooting  at  several  shooting  galleries.  On  the 
3d  of  June  he  bought  some  copj)er  caps,  inquired  where  he  could  buy 
bullets,  and  said  he  had  some  gunpowder.  On  the  evening  of  the  9th 
of  Jiuie  he  was  in  possession  of  a  pistol,  and  said  that  it  was  loaded. 
He  was  asked  what  he  meant  to  do  with  it,  and  refused  to  tell,  but  said 
he  had  been  firing  at  a  target.  On  Wednesday,  the  10th  of  June,  about 
six  o'clock  in  the  evening,  the  queen  and  Prhice  Albert  left  the  palace 
in  a  low  open  carriage,  drawn  by  four  horses,  with  two  out-riders  before, 
and  no  other  attendants.  The  queen  sat  upon  the  left  side,  and  Prince 
Albert  on  the  right;  they  drove  up  Consthution  Hill,  and  about  a  third 
of  the  way  between  the  palace  and  the  triumphal  arch  was  the  prisoner, 
watching  their  approach  :  he  was  walking  backward  and  forward  with 
his  hands  under  the  lappels  of  his  coat ;  lie  was  on  the  right  hand  side, 
and  as  the  carriage  approached  he  turned  round  and  nodded,  and  dis- 
charged a  pistol ;  the  bull  was  heard  to  whiz  by  on  the  opposite  side. 
The  carriage  went  on ;  he  then  looked  back  and  aimed  another  pistol  at 
her  majesty ;  the  queen  stooped  on  seeing  him ;  the  ball  from  this  pistol 
was  heard  to  whiz  on  the  opposite  side  ;  the  queen  then  drove  to  the 
residence  of  the  Duchess  of  Kent ;  there  were  a  number  of  persons  on 
the  left  hand,  between  the  road  and  the  gardens  of  Buckingham  Palace; 
another  man  was  at  first  seized  and  accused  by  mistake,  when  the  pri- 
soner said  "  It  was  me,  I  did  it,  I  surrender  myself  He  was  taken  to 
the  station-house,  and  when  there  he  asked  whether  the  queen  was 
hurt,  and  after  being  told  she  was  not,  he  was  asked  if  there  were  not 
bullets  in  the  pistols^  and  he  admitted  that  there  were ;  his  lodgings 
were  searched,  and  in  his  box  was  found  a  sword  and  scabbard,  two 
pistol  bags,  a  bullet-mould,  a  black  crape,  a  razor,  a  powder-flask  con- 
taining about  three  ounces  of  powder ,  Jive  leaden  bullets,  and  fourteen 
percussion  caps;  there  was  also  a  pocket-book  containing  various 
papers:  he  said  he  had  intended  to  destroy  the  papers  in  the  morning 
before  he  went  out ;  the  first  paper  was  without  date ;  it  was  headed 
"Young  England,'' ^c;  the  contents  were  as  follows: — "Rules  and 
Regulations.  1.  That  every  member  shall  be  provided  with  a  brace  of 
pistols,  a  sword,  rifle,  and  a  dagger ;  the  two  latter  to  be  kept  at  the 
committee-room.  2.  That  every  member  must,  on  entering,  take  the 
oath  of  allegiance,  to  be  true  to  the  cause  he  has  joined.  3.  That  every 
member  must,  on  entering  the  house,  give  a  signal  to  the  sentry.  4.  That 
every  oliicer  shall  have  a  factitious  name ;  his  right  name  and  address 
to  be  lo^pt  with  the  secretary.  5.  That  every  member  shall,  when  he  is 
ordered  to  meet,  be  armed  with  a  brace  of  pistols,  (loaded,)  and  a  sword 
to  repel  any  attack,  and  also  be  provided  with  a  black  crape  cap  to 
cover  his  face,  with  his  marks  of  distinction  outside.  6.  That  whenever 
any  moml)er  wishes  to  introduce  any  new  member,  he  must  give  satis- 
factory accounts  of  him  to  the  superiors,  and  from  thence  to  the  council. 
7.  Any  member  who  can  procure  100  men  shall  be  promoted  to  the 
rank  of  ca])tain.  8.  Any  member  holding  communications  with  any 
country  agents  nmst  instantly  forward  the  intelligence  to  the  secretary. 
9.  That  whenever  any  member  is  ordered  down  the  country,  or  abroad, 
he  must  take  various  disguises  with  him,  as  the  labourer,  the  mechanic, 
and  tlie  gentleman ;  all  of  which  he  can  obtam  at  the  conrniittee-room. 
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10.  That  any  member  wishing  to  absent  himself  for  more  than  one 
month,  must  obtain  leave  from  the  commander-in-chief.  11.  That  no 
member  will  be  allowed  to  speak  during  any  debate,  nor  allowed  to  ask 
more  than  two  quastions.  All  the  printed  rules  kept  at  the  committee- 
room. — List  of  principal  members — Factitious  names — President: 
Gowrie.  Council:  Justinian,  Ernest,  Alowan,  Augustia,  Colonian, 
Ethelred,  Kenneth,  Ferdinand,  Godfrey,  Nicholas,  Hanibal,  Gregory. 
Generals:  Fredeni,  Otho,  Augustus,  Antliony.  Captains:  Oxonian, 
liOuis,  Mildon,  Amadeus.  Lieutenants :  Hercules,  Mars,  Neptune, 
Albert.  Marks  of  distinction :  Council,  a  large  white  cockade.  Presi- 
dent,  a  black  bow.  General,  three  red  bows.  Captain^  two  red  bows. 
Lieutenant,  one  red  bow.  A.  W.  Smith,  Secretary." — The  first  of  the 
letters  found  in  the  pocket-book  was  dated  May  16, 1839,  and  addressed 
"  Mr.  Oxford,  at  Mr.  Minton's,  High  street,  Maiylebone.''  It  was  in 
these  words,  "Young  England. — Sir,  Our  commander-in-chief  was 
very  glad  to  find  that  you  answered  his  (luestions  in  such  a  straight-for- 
ward manner.  You  will  be  wanted  to  attend  on  the  21st  of  this  month, 
as  wc  expect  one  of  the  country  agents  to  town  on  business  of  import- 
ance. Be  sure  and  attend.  A.  W.  Smith,  Secretary. — P.  S.  You  must 
not  take  any  notice  to  the  boy,  nor  ask  him  any  questions."  The  second 
letter  was  dated  Nov.  14,  1839,  and  addressed  "  Mr.  Oxford,  at  Mr. 
Parr's,  Hat  and  Feathers,  Goswell  street."  It  was  hi  these  words, 
"  Young  England, — Sir,  I  am  very  glad  to  hear  that  you  improve  so 
much  hi  your  speeches.  Your  speech  the  last  time  you  were  here  was 
beautiful.  There  was  another  one  introduced  last  night,  by  Lieutenant 
Mars,  a  fine,  tall,  gentlemanly  looking  fallow,  and  it  is  said  that  he  is  a 
military  officer ;  but  his  name  has  not  yet  transpired.  Soon  after  he 
was  introduced,  we  were  alarmed  by  a  violent  knocking  at  the  door.  In 
an  instant  our  faces  were  covered,  we  cocked  our  pistols,  and  with 
drawn  swords  stood  waiting  to  receive  the  enemy.  While  one  stood 
over  the  fire  with  the  papers,  another  stood  with  lighted  torch  to  fire  the 
house.  We  then  sent  the  old  woman  to  ojieni  the  door,  and  it  proved  to 
be  some  little  boys  who  knocked  at  the  door  and  ran  away.  Yon  must 
attend  on  Wednesday  next.  A.  W.  Smith,  Secretary."  The  last  of  the 
letters  was  dated  April  3d,  1840,  and  addressed  "  Mr.  Oxford,  at  Mr. 
Robinson's,  Hog  in  the  Pound,  Oxford  street.'*  It  was  as  fojlows: 
"  Young  England. — Sir,  You  are  requested  to  attend  to-night,  as  there 
is  an  extraordinary  meeting  to  be  holdeii,  in  consequence  of  having 
received  some  communications  of  an  important  nature  from  Hanover. 
You  must  attend;  and  if  your  master  will  not  give  you  leave,  you  must 
come  in  defiance  of  him.  A.  W.  S  nith.  Secretary.'* 

Under  these  circumstances,  if  the  prisoner  was  accountable  for  his 
actions,  it  will  be  for  you  to  say  whether  you  can  entertain  any  reason- 
able doubt  of  his  guilt.  I  must  inform  you,  that  the  balls  have  not  been 
found ;  but  I  apprehend  nobody  can  doubt  that  the  pistols  were  loaded. 
I  do  not  attach  much  weight  to  the  mark  on  the  wall,  but  rather  sup- 
pose that  the  balls  must  have  gone  over  the  wall  into  the  garden.  Then 
will  come  the  second  question,  whetlier  the  prisoner  was  insane  at  the 
time  he  did  the  act — whether  he  was  unconscious  of  what  he  was 
doing,  so  that  he  did  not  know  right  from  wrong.  If  he  was  labouring 
under  some  delusion,  and  did  not  know  the  consequence  of  what  he 
was  doing — if  he  was  insane  at  the  time,  then  he  is  not  an  accountable 
agent.     It  is  said  the  law  of  England,  in  ancient  times,  was,  tliat  in- 
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sanity  was  not  a  defence  to  a  charge  of  attempting  the  life  of  the  sove- 
reign ;  and  an  act  passed  in  the  reigu  of  king  Henry  the  Eight,  seems 
to  countenance  that  view  of  tlie  subject ;  (a)  but  that  act  is  wholly  re- 
pealed. Still,  however,  in  order  to  excuse  the  prisoner,  must  be  shown, 
not  only  that  at  times  there  was  eccentricity  displayed  or  violence  com- 
mitted by  liim,  but  they  must  show  that,  at  the  time,  he  was  uncon- 
scious that  he  was  committing  an  offence.  It  would  be  very  dangerous 
if  some  degree  of  weakness  of  intellect,  some  degree  of  eccentricity, 
and  even  violence  at  other  times,  should  prevail  as  a  defence,  if  the 
prisoner  was  not  in  a  state  of  insanity  at  the  time  when  the  offence  was 
committed.  There  must,  by  the  law  of  Ehigland,  be  proof  of  a  greater 
aberration  of  mind  in  criminal  than  in  civil  cases.  In  criminal  cases, 
the  evidence  of  insanity  must  be  connected  with  the  particular  act.  I 
will  call  your  attention  to  the  authorities — Lord  Coke  says,  3d  Institute, 
p.  6,  "  He  that  is  not  compos  mentis,  and  totally  deprived  of  all  com- 
passings  and  imaginations,  cannot  commit  high  treason  by  compassing 
and  imagining  the  death  of  the  king ;  for  furiosus  solo  furpre  punitur  : 
but  it  must  be  an  absolute  madness  and  a  total  deprivation  of  me- 
mory?^  But  his  words  are  not  to  be  literally  taken,  but  with  great 
latitude,  as  total  absence  of  memory  is  not  to  be  found  even  in  a  furi- 
ous maniac.  But  though  I  mention  this,  I  rely  on  Lord  Hale's  opinion. 
He  says,  1  Pleas  of  Crown,  p.  30,  ch.  4,  s.  2,  "  There  is  first  a  partial 
insanity  of  mind ;  and,  second,  a  total  insanity.  The  former  is  either 
in  respect  to  things,  quoad  hoc  vel  illud  insanire ;  some  persons  that 
have  a  competent  use  of  reason  in  respect  of  some  subjects,  are  yet 
under  a  particular  dementia  in  respect  of  some  particular  discourses, 
subjects,  or  applications,  or  else  it  is  partial  in  respect  of  degrees ;  and 
this  is  the  condition  of  very  many,  especially  melancholy  persons,  who, 
for  the  most  part,  discover  their  defect  in  excessive  fears  and  griefs,  and 
yet  are  not  wholly  destitute  of  the  use  of  reason:  and  this  partial  in- 
sanity seems  not  to  excuse  them  in  the  committing  of  any  offence  for 
its  matter  capital ;  for,  doubtless,  most  persons  that  are  felons  of  them- 
selves and  others,  are  under  any  degree  of  partial  insanity  when  they 
commit  the  offences:  it  is  very  difficult  to  define  the  indivisible  line  that 
divides  perfect  and  partial  insanity ;  but  it  must  rest  on  circumstances 
duly  to  be  weighed  and  considered  both  by  the  judge  and  jury.*'  In 
Alison's  Principles  of  the  Criminal  Law  of  Scotland,  p.  654,  (and  there 
is  no  difference  between  the  law  of  England  and  the  law  of  Scotland 
with  reference  to  insanity,)  it  is  said,  "  to  amount  to  a  complete  bar  of 
punishment,  either  at  the  time  of  comniitthig  the  offence,  or  of  the  trial, 
the  insanity  must  have  been  of  such  a  kind  as  entirely  to  deprive  the 
prisoner  of  the  use  of  reason,  as  applied  to  the  act  in  question^  and  the 
knowledge  that  he  was  doing  wrong  in  committing  it.  If,  though  some- 
what deranged,  he  is  yet  able  to  distinguish  right  from  wrong,  in  his 
own  case,  and  to  know  that  he  was  doing  wrong  in  the  act  which  he 
committed,  he  is  liable  to  the  full  punishment  of  his  criminal  acts."  In 
Jirnold^s  case,  How.  St.  Tr.  764,  765,  and  CoUinson  on  Lunacy,  p.  475, 
Mr.  Justice  Tracey  observed,  "  that  the  defence  of  insanity  must  be 
r  ^crly  made  out ;  that  it  is  not  every  idle  or  frantic  humour  of  a  man, 
or  bornething  unaccountable  in  his  actions,  which  will  show  him  to  be 

(a)  In  Coke'fi  3d  Institute,  p.  6,  it  is  said,  '*  It  was  further  provided  by  the  said  act  of  33  H. 
d,  that  if  a  man  attainted  of  treason  became  mad,  that,  notwithstanding,  he  should  be  executed, 
which  cruel  and  inhuman  law  lived  not  long,  but  was  repealed." 
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such  a  madman  as  to  exempt  him  from  punishment." — In  Lord  Fer- 
rer^s  case,  19  How.  St.  Tr.  8S6,  tiie  prisoner  was  unanimously  found 
guilty  by  the  House  of  Peers,  though  many  witnesses  stated,  that  they 
considered  him  insane,  and  it  appeared  that  several  of  his  relations  had 
been  confined  as  lunatics ;  it  being  contended  on  the  part  of  the  prose- 
cution, that  the  complete  possession  of  reason  was  not  necessary,  in 
order  to  render  a  man  responsible  for  his  acts ;  it  was  sufficient  if  he 
could  discriminate  between  good  and  evil.  In  Bowler^s  case,  Collinsoii 
on  Lunacy,  673,  (n,)  Mr.  Justice  Le  Blanc  told  the  jury  that  it  was  for 
them  to  determine  "  Whether  the  prisoner,  when  he  committed  the 
offence,  was  capable  of  distinguishing  between  right  and  wrong,  or 
under  the  influence  of  any  illusion  in  respect  to  the  prosecutor,  which 
rendered  his  mind  at  the  moment  insensible  of  the  nature  of  the  act 
which  he  was  about  to  commit ;  since,  in  that  case,  he  would  not  be 
legally  responsible  for  his  conduct.  On  the  other  hand,  provided  they 
should  be  of  opinion  that,  when  he  committed  the  offence,  he  was 
capable  of  distinguisliin^  right  from  wrong,  and  not  under  the  influence 
of  such  an  illusion  as  disabled  him  from  discovering  that  he  was  doing 
a  wrong  act,  he  would  be  answerable  to  the  justice  of  the  country,  and 
guilty  in  the  eye  of  the  law."  In  that  case,  Mr.  Warburton,  the  keeper 
of  a  lunatic  asylum,  said  he  had  no  doubt  of  the  prisoner's  insanity,  and 
a  commission  of  lunacy  was  produced,  dated  the  17th  June,  1812,  with 
a  finding  that  the  prisoner  had  been  insane  from  the  30th  of  March. 
When  the  offence  was  committed  does  not  appear  from  the  report.  The 
jury,  after  considerable  deliberation,  pronounced  the  prisoner  guilty. 

Alderson,  B. — Bowler  was  executed,  I  believe ;  and  very  barbarous 
it  was. 

Campbell,  A.  G. — I  will  not  refer  to  Belli ns^ham^s  case,  as  there  are 
some  doubts  as  to  the  correctness  of  the  mode  in  which  that  case  was 
conducted ;  but  I  will  refer  to  Hadfield'^s  case,  Collinson  on  Lunacy, 
480,  and  1  Russ.  11.  In  that  case  the  learned  judge  who  tried  the 
prisoner,  said  that  "  as  the  prisoner  was  deranged  immediately  before 
the  offence  was  committed,  it  was  improbable  that  he  had  recovered  his 
senses  in  the  interim :  and  although,  were  they  to  run  into  nicety,  proof 
might  be  demanded  of  his  insanity  at  the  precise  moment  when  the  act 
was  connnitted;  yet  tliere  being  no  reason  for  believing  the  prisoner  to 
have  been  at  that  period  a  rational  and  accountable  being,  he  ought  to 
be  acquitted.  And  the  attorney-general  of  that  day,  (as  I  hope  the 
party  representing  the  crown  at  any  time  would  do,)  immediately 
yielded  to  the  opinion  of  the  judge,  and  the  jury  at  once  acquitted  the 
prisoner,  lint  in  that  case  there  were  very  extVaordinary  circumstances. 
Tne  law,  as  stated  by  Mr.  Erskine,  who  conducted  the  defence,  and 
which  was  approved  by  the  conrt,  and  has  been  acted  on  ever  since,  is, 
that  the  prisoner  "  must  appear  to  the  jury  to  be  non  compos  mentis,  in 
the  legal  acceptation  of  the  term;  and  that,  not  at  any  anterior  period, 
which  can  have  no  bearing  upon  any  case  whatever ;  but  at  the  mo- 
vient  when  the  contract  was  entered  into,  or  the  crime  committed." 
27  How.  St.  Tr.  p.  1312.  Such  being  the  law  upon  the  subject,  it  will 
be  for  you  to  say,  whether  Edward- Oxford  was,  at  the  time  when  he 
shot  at  lier  majesty,  in  a  state  of  insanity.  I  should  have  rejoiced  if 
such  a  defence  could  have  been  made  out ;  but,  as  far  as  I  am  yet 
aware,  I  know  no  reason  for  concluding  that  the  prisoner,  at  the  time 
he  did  the  act,  was  in  a  state  of  mind  to  make  him  not  responsible.    He 
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is  not  an  idiot ;  on  the  contrary,  he  is  rather  of  quick  intellect.  He  has 
not  received  any  wound.  It  is  said  it  can  be  shown  that  his  father  was 
insane :  that  would  most  Ukely  be  considered  as  evidence  by  their  lord- 
ships, and  I  should  not  object.  The  father^s  insanity  will  not  excuse 
the  son,  unless  they  show  that  the  son  was  insane  at  the  time  when  the 
act  was  done.  The  prisoner  was  never  put  under  restraint  by  his 
friends  as  insane.  Suppose  he  had  entered  into  a  contract  on  the  morn- 
ing of  the  day,  or  gone  to  vote  at  an  election,  would  he  have  been  held 
incompetent  ?  At  present  I  am  not  aware  that  he  was  at  any  time  in- 
sane so  as  to  have  his  acts  avoided.  Suppose  a  commission  of  lunacy 
were  issued,  or  under  an  act  of  Parliament  he  was  sent  to  confinement, 
would  he  not  recover  damages  ?  suppose  he  was  examined  by  comnjis- 
sioners  of  lunacy,  and  stated  what  he  has  stated  with  reference  to  this 
act,  would  it  sustain  the  commission  ?  Before  the  Privy  Council  he 
was  asked  if  he  had  any  thing  to  say  ;  and,  having  cross-examined  the 
witnesses,  he  said,  "  A  great  many  witnesses  are  against  me :  some  say 
I  shot  with  my  left  hand,  others  with  my  right ;  they  vary  as  to  the  dis- 
tance; after  I  fired  the  first  pistol,  the  prince  got  up  as  if  he  would 
jump  out  of  the  coach,  and  sat  down  again,  as  if  he  thought  better  of 
it ;  then  I  fired  the  second  pistol :  this  is  all  I  shall  say  at  present."  If 
as  to  all  civil  matters  the  prisoner  was  responsible,  a  fortiori,  is  he  an- 
swerable in  a  criminal  case. 

The  witnesses  for  the  prosecution  having  substantially  proved  the 
case,  according  to  the  statement  made  in  the  Mtorney-GeneraPs 
opening, 

J,  Sydney  Taylor  addressed  the  jury  for  the  prisoner. — There  is  but 
one  count  in  this  indictment ;  but  it  alleges  two  overt  acts.  Hadfield, 
whose  case  has  been  referred  to  by  the  Attorney-General,  was  protected 
by  those  forms  of  the  law  which  have  since  been  taken  away.  The 
provision  in  the  statutes  of  Ann.  &  Will,  was  a  wise  provision,  and  was 
so  styled  by  Mr.  Erskine  in  that  case.  The  case  of  attempting  to  murder 
the  sovereign  is  not  parallel  with  the  case  of  attempting  to  murder  a 
subject.  The  case  is  prejudged  by  addresses  to  the  crown,  and  by 
thanksgivings  in  the  churches.  If  you  are  not  satisfied  that  tlie  overt 
acts  have  been  proved,  you  cannot  convict  the  prisoner  of  the  treason 
charged  in  the  indictment.  That  the  prisoner  discharged  the  two  pistols 
seems  to  be  placed  beyond  all  question ;  but  if  that  was  npt  done  with 
the  intention  of  taking  away  the  queen's  life,  it  will  not  be  enough.  An 
intention  to  do  her  majesty  some  grievous  bodily  harm  would  not  be 
enough — it  is  not  a  direct  attempt  on  the  life  of  the  sovereign,  and 
would  be  a  species  of  treason  entitled  to  the  protection  of  the  statutes. 
You  must  be  satisfied  that  the  pistols  were  pointed  at  the  queen,  and 
that  they  were  loaded  with  balls.  There  is  no  direct  evidence  that  there 
were  any  balls.  In  the  case  of  Blake  v.  Barnard,  post,  wliich  was  an 
action  of  assault  and  false  imprisonment,  tried  before  Lord  Abixger  at 
tlie  London  Sittings  yesterday,  the  declaration  stated  an  assault  with  a 
pistol  loaded  with  powder,  ball,  and  shot ;  and  the  plea  as  to  tlie  assault 
was,  not  guilty.  Lord  Abinger  was  of  opinion,  that  it  lay  on  the  plain- 
tiff to  satisfy  the  jury  that  the  pistol  was  loaded ;  for  if  it  was  not  loaded, 
there  was  no  assault,  (a)  As  to  the  prisoner's  declarations  on  the  sub- 
ject, you  must  take  into  account  the  circumstances  under  which  they 

(a)  But  see  the  case  of  Regina  v.  Si,  George,  ante,  p.  483. 
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were  made,  in  answer  to  questions  by  the  police  improperly  put,  and 
perhaps  incorrectly  remembered  on  account  of  the  excitement  and  con- 
fusion of  the  time.  With  respect  to  Lord  Coke's  ophiion  on  the  subject 
of  insanity,  medical  science  was  in  a  very  imperfect  state  then  compared 
with  what  it  is  now.  In  the  case  of  Margaret  Nicholson,  who  was 
charged  with  attempting  to  stab  the  king,  there  was  contrivance,  yet 
the  Privy  Council  sent  her  to  Bedlam,  and  did  not  try  her.  In  Had- 
fielcVs  case  there  was  more  apparent  motive  than  in  the  present.  Here 
there  is  a  great  oifence ;  and  it  is  important  to  consider  whether  there 
was  any  motive.  The  definitions  of  insanity  by  Lord  Coke  and  Lord 
Hale,  are  inconsistent  with  the  cases  in  which  insanity  has  been  held  to 
be  a  defence  to  a  criminal  charge.  The  papers  found  at  the  prisoner's 
lodgings  show  that  he  insanely  imagined  himself  connected  with  a  poli- 
tical society,  which  had,  in  fact,  no  existence.  If  such  a  society  had 
really  existed,  it  would  have  been  discovered.  They  have  not  traced 
him  to  any  association  of  disaftected  persons  whatever ;  the  letters  ad- 
dressed to  himself,  and  praising  his  own  speech,  will  be  shown  to  be  in 
his  own  handwriting.  The  existence  of  these  things  show  previously  a 
state  of  mind  evidently  being  unsound.  Then  there  are  the  circum- 
stances of  the  case  itself.  Would  he,  if  he  had  been  sane,  have  acted 
so  as  to  show  that  he  courted  publicity?  He  does  not  take  any  precau- 
tion to  favour  his  escape.  Would  he  have  said,  "I  am  the  person,"  if 
he  had  been  sane  ?  He  delivers  himself  up  to  the  immediate  vengeance 
of  the  people.  I  shall  produce  evidence  of  a  tendency  to  that  insane 
state,  which  burst  out  in  a  paroxysm.  The  prisoner's  age  is  that  at 
which  the  taint  of  hereditary  insanity  would  be  most  likely  to  break  out. 
The  act  itself  may  be  the  first  decided  indication  of  insanity;  and  we 
cannot,  therefore,  produce  evidence  of  positive  acts  of  insanity  before 
the  time  of  its  commission.  In  a  case  tried  before  Mr.  Justice  Parke,  at 
Aylesbury,  where  the  prisoner  was  charged  with  the  murder  of  his 
grandfather,  I  defended  him ;  and  though  there  was  no  proof  of  previous 
acts  of  insanity,  yet  the  jury  inferred  insanity  from  the  circumstances  of 
the  case,  and  he  was  acquitted  on  that  ground.  In  the  present  case,  the 
prisoner's  grandfather  died  in  a  lunatic  asylum,  and  his  father  also  was 
mad.  The  absence,  too,  of  the  ordinary  motives  which  induce  sane 
criminals  to  commit  crimes,  is  a  strong  argument  in  favour  of  the  notion 
of  the  prisoner's  insanity.  There  is  an  extraordinary  case  of  delusion 
mentioned  in  the  case  oi  Hadjield,  27  How.  St.  Tr.  p.  131G,  by  Mr. 
Erskine,  as  having  been  related  to  him  by  Lord  Mansfield  : — "A  man 
of  the  name  of  Wood  had  indicted  Dr.  Monro  for  keeping  him  as  a  pri- 
soner. He  underwent  the  most  severe  examination  by  the  defendant's 
counsel  without  exposhig  his  complaint;  but  being  asked  what  was 
become  of  the  princess  whom  he  corresponded  with  in  cherry  juice,  he 
showed  at  once  what  he  was;  he  said  tliere  was  nothing  at  all  in  tliat, 
for  having  been  (as  everybody  knew)  imprisoned  in  a  high  tower,  and 
being  debarred  the  use  of  ink,  he  had  no  other  means  of  correspondence 
but  by  writing  his  letters  in  cherry  juice,  and  throwing  them  into  the 
river  which  surrounded  the  tower,  where  the  princess  received  them  in 
a  boat.  There  existed,  of  course,  no  tower,  no  imprisonment,  no  writing 
in  cherry  juice,  no  river,  no  boat ;  but  the  whole  was  the  inveterate 
])hantom  of  a  morbid  imagination."  So,  in  the  present  case,  as  respects 
the  prisoner  at  the  bar,  there  existed,  in  fact,  no  society  called  "Young 
England,"  no  president,  no  secretary,  no  coimcil ;  but  all,  like  the  tower, 
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the  cherry  juice,  the  river,  and  the  boat,  was  the  inveterate  phantom  of 
the  prisoner's  morbid  imagination.  As  to  the  case  of  Earl  Ferrers^ 
there  was  not  the  absence  of  motive,  which  distinguishes  that  case  from 
the  present.  He  acted  from  ungovernable  rage,  arising  not  from  an 
mireal  state  of  circumstances,  but  from  real  facts.  The  prisoner  in  the 
present  case  had  no  animosity  agamst  the  queen ;  he  had  not  suffered 
from  proseciition  or  imprisonment ;  he  had  no  political  associates ;  he 
could  not  have  any  motive  for  injuring  her  majesty. 

On  the  part  of  the  prisoner,  several  witnesses,  relatives  and  connexions 
of  the  family,  were  called  to  prove  the  state  of  mind  of  the  prisoner's 
grandfather.  They  all  stated,  that,  in  their  judgment,  he  was  of  unsound 
mind ;  but  most  of  the  instances  they  gave  were  rather  instances  of  great 
violence  of  temper,  and  occasionally  great  excitement,  especially  after 
drinking,  to  which,  being  a  seafaring  man,  he  was  somewhat  addicted. 
However  it  appeared,  that,  towards  the  close  of  his  life,  when  he  was  a 
pensioner  in  Greenwich  Hospital,  he  had  a  complaint  in  his  head,  and 
sometimes  he  used  to  call  himself  the  Pope  of  Rome,  and  at  other  times 
used  to  say  that  he  was  St.  Paul,  and  that  he  had  suffered  the  Pope  of 
Rome  to  make  his  escape.  This  was  when  he  was  on  duty  at  the  gates 
of  the  hospital.  It  also  appeared  that  he  was  in  the  habit  of  talking  to 
himself  for  a  considerable  time,  &c.  The  prisoner's  mother  was  then 
called,  and  deposed  to  various  acts  of  an  extraordinary  character  com- 
mitted by  the  prisoner's  father,  both  before  and  after  her  marriage  to 
him ;  such  as  burning  a  roll  of  bank  notes,  pulling  out  at  different  times 
a  pistol,  a  razor,  and  a  paper  of  oxalic  acid,  and  threatening"  to  kill  him- 
self in  her  presence ;  making  grimaces  at  her  when  she  was  pregnant, 
and  jumping  about  like  a  baboon.  She  stated  that  her  second  child, 
which  she  suckled  at  the  same  time  as  the  prisoner,  was  a  confirmed 
idiot,  but  that  it  lived  nearly  two  years  and  a  half;  that  it  never  spoke 
or  walked,  and  showed  no  signs  of  imderstanding ;  that  its  cry  was  not 
human,  and  that  it  put  out  its  tongue  as  the  father  had  done  when  he 
made  the  grimaces.  She  further  added,  that  on  one  occasion,  her  hus- 
band knocked  her  down  and  fractured  her  head :  and  on  another  occa- 
sion, stuck  a  file  into  her  breast,  which  caused  milk  to  flow  out  from 
the  wound.  With  respect  to  the  prisoner  himself,  the  witness  said, 
"The  prisoner  was  born  on  the  19th  of  April,  1822 ;  for  the  first  seven 
years  of  his  life  he  was  under  my  care ;  he  would  burst  out  a  crying 
when  there  was  no  one  near  him,  and  he  was  always  very  troublesome; 
it  was  different  to  the  mere  waywardness  of  childhood,  and  he  has  con- 
tinued through  life  to  cry  without  any  apparent  cause ;  he  had  a  great 
many  other  very  singular  habits :  he  would  get  into  a  violent  rage  with- 
out any  cause,  and  deliberately  break  any  thing,  &c,;  after  gloomy  fits, 
and  fits  of  violent  passion,  he  would  laugh  hysterically — it  is  an  invo- 
luntary laugh ;  at  times  he  was  very  affectionate,  and  at  other  times  the 
contrary ;  he  would  break  out  unawares,  &c. ;  he  was  sometimes  very 
gloomy,  he  would  sit  for  a  long  time  with  his  hand  to  his  head,  and  not 
speak ;  he  was  brought  home  one  night  by  a  policeman,  who  informed 
me  he  had  been  taken  to  the  station-house ;  he  had  got  behind  a  car- 
riage, and  had  frightened  a  lady  who  was  in  it  by  making  a  great  noise, 
and  she  was  pregnant,  and  her  husband,  who  was  a  solicitor,  was  ex- 
ceedingly alarmed  and  angry;  that  was  stated  in  his  presence ;  I  went 
next  morning  to  inquire  after  the  lady's  health  and  apologise ;  he  took 
no  notice  when  he  heard  this  account ;  he  did  not  appear  conscious  of 
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having  done  wrong,  &c.;  he  has  behaved  violently  towards  me;  thn 
day. before  I  went  to  Birmingham  he  made  my  nose  bleed  by  a  blow 
from  his  fist ;  I  was  playing  with  him,  and  turned  round,  and  he  hit  me 
on  the  nose ;  that  was  not  in  the  course  of  the  play,  it  was  after ;  he 
turned  round  suddenly  as  he  was  going  through  the  door,  and  struck  at 
me;  it  hurt  me  very  much;  I  screamed  out;  the  landlady  came  up 
stairs,  and  she  said,  *If  I  was  to  strike  my  mother,  I  should  expect  my 
hand  to  drop  off.'     He  appeared  very  sullen." 

Several  witnesses  were  called,  who  corroborated  the  mother's  state- 
ment, both  as  to  the  prisoner  and  his  father.  The  most  material  evi- 
dence as  to  the  prisoner  was  given  by  an  inspector  of  police,  named 
Tedman,  who  saw  him  frequently  for  about  eighteen  months,  during 
which  he  was  barman  at  Mr.  Minton's,  the  Shepherd  and  Flock 
public-house.  Being  asked  upon  what  fact  he  founded  his  opinion 
that  the  prisoner  was  of  unsound  mind,  he  said,  "  I  have  gone  in  of  a 
morning,  and  found  him  crying  very  much,  with  his  hands  before  his 
face,  and  his  apron  before  his  face,  with  his  hands  up ;  I  saw  that 
frequently;  I  have  asked  him  what  was  the  matter;  he  said,  <  Nothing, 
now  it  is  all  over;'  I  asked  him  if  any  one  had  ill-used  him;  he  said, 
*  No ;'  at  other  times  I  have  found  him  laughing  very  much :  I  have 
nsked  him  why  he  was  laughing  ;  he  said, '  The  old  women  drank  so 
much  gin,  it  would  make  any  one  laugh ;'  I  said,  <  There  is  no  old 
women  here  now:'  he  said,  <  No,  there  is  not;'  he  was  by  himself: 
m  another  occasion,  a  gentleman  came  in  and  ordered  some  stout,  and 
Mr.  Minton  requested  the  prisoner  to  bottle  it ;  he  got  the  bottles  all 
upside  down  in  the  basket,  and  was  putting  the  funnel  and  stout  in  at 
the  wrong  end  of  the  bottle,  the  bottom  end ;  that  was  about  eleven 
o'clock  in  the  morning ;  I  asked  him  what  he  did  that  for ;  he  said,  *  It 
is  a  jolly  good  iark;^  he  was  filling  the  stout  out  of  a  can  into  the  fun- 
nel ;  it  ran  all  over  the  basket ;  there  was  no  one  with  him ;  he  was 
doing  it  without  any  one  to  look  on ;  I  think  that  is  about  two  years 
ago ;  I  told  Mr.  Minton  he  was  acting  like  an  idiot  about  the  place, 
and  he  had  better  send  him  away ;  and  he  did  leave  in  a  day  or  two 
afterwards ;  he  was  at  times  very  violent  in  his  temper,  and  at  other 
times  very  quiet,  and  would  scarcely  speak  to  any  person." 

Several  eminent  medical  men  were  also  called  for  the  prisoner.  They 
were  Dr.  John  Birt  Davis,  a  physician  of  Birmingham,  and  coroner  for 
that  borough;  Dr.  Hodgkin,  a  lecturer  on  morbid  anatomy,  and  author 
of  several  medical  works;  Dr.  John  Connolly,  physician  to  the  Han- 
well  Lunatic  Asylum ;  Dr.  Chowne,  physician  of  Charing  Cross  Hos- 
pital; and  Mr.  J.  F.  Clarke,  honorary  secretary  to  the  Westminster 
Medical  Society.  This  last  witness  had  been  in  the  habit  of  attending 
the  family  of  the  prisoner,  and  had  known  the  prisoner  himself  for  two 
years.  They  all  gave  it  as  their  decided  opinion  that  he  was  of  unsound 
mind,  (a) 

Wilde,  S.  G.,  in  reply. — The  defence  rests  on  three  points:  1st,  Whe- 
ther the  queen  was  the  object  of  the  attack ;  2dly,  Whether  the  pistols 
were  loaded  with  ball ;  and  3dly,  What  was  the  prisoner's  condition  of 
mind  at  the  time  when  the  act  was  done.  As  to  the  first  two  points,  I  do 
not  think  the  question  of  insanity  will  have  any  considerable  effect  upon 

(a)  No  medical  men  were  examined  on  the  part  of  the  prosecution,  thoag^h  it  appeared  that 
Mr.  Maule,  the  solicitor  to  the  treasury,  was  present  at  an  inteniew  which  thoae  who  were 
fiiamincd  for  the  prisoner,  had  with  him  in  Newgate. 
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them  ;  the  commission  of  the  fact  is  totally  distinct  from  the  responsibi 
lity  that  will  result  As  to  the  first  point,  whether  the  queen  was  the 
object  of  attack,  consider  her  situation  in  the  country,  and  his  question, 
"Is  the  queen  hurt?"  If  the  prisoner  was  led  by  inordinate  vanity,  a 
desire  of  distinction,  and  to  be  the  subject  of  popular  report,  he  would 
assail  the  life  of  the  queen.  There  is  nothing  in  the  evidence  pointing 
to  any  other  individual.  *  Then  supposhig  that  the  queen  was  the  object 
of  attack,  were  the  pistols  loaded  with  ball  or  not?  The  supposition 
of  insanity  would  rather  bear  against  the  prisoner  on  this  pohit.  But 
consider  what  had  been  his  previous  conduct  with  the  pistols ;  consider 
the  purchase  by  him  of  the  caps  and  balls,  and  the  finding  of  balls  and 
bullet-moulds  in  his  box.  The  case  of  Blake  v.  Barnard^  cited  for  the 
defence  on  the  subject  of  the  pistols  being  loaded,  has  no  analogy  with 
the  present  case ;  because  there  was  in  that  case  the  absence  of  all 
evidence  of  the  possession  of  powder  and  balls,  &c., 'which  is  not  so 
here.  The  firing  of  the  second  pistol  is  a  circumstance  to  show  that 
the  intention  was  to  produce  deatli,  and  therefore  that  the  pistols  must 
have  been  loaded.  But  these  circumstances  are  follo^\ed  up  by  a  direct 
admission  that  tliey  were  loaded  with  ball.  The  prisoner's  remark, 
"  If  your  head  had  come  in  contact  with  the  ball,  you  would  have 
found  there  was  a* ball  in  the  pistol,"  tends  to  show  that  the  pistols 
were  loaded.  There  is  also  the  evidence  of  two  persons  who  heard 
something  whizzing.  It  is  difficult,  under  such  circumstances,  to  find 
the  balls,  and  therefore  the  non-production  of  them  is  no  evidence.  As 
to  the  defence  on  the  ground  of  insanity,  the  rule,  as  I  imderstand  it, 
is  not  subject  to  much  ambiguity,  and  any  dilliculty  that  may  arise  will 
be  in  its  application  to  the  facts.  Mr.  Erskine's  speech  is  considered  by- 
medical  men  as  correct ;  and  you  may  take  the  rule  from  what  he  said 
in  defence  of  Hadfield.  Lord  Lyndhurst  has  correctly  laid  down  the 
rule  m  R.  v.  Offord,  5  C.  &  P.  168,  (24  E.  C.  L.  R.  259.)  («)  Did  the 
prisoner  know  that  he  was  committing  an  oifence  against  the  law  of 
God  and  nature?  Mr.  Erskine,  in  his  speech  in  Hadjield^s  case,  says: 
**  Delusion,  therefore,  where  there  is  no  frenzy  or  raving  madness,  is  the 
true  character  of  insanity  ;  and  where  it  cannot  be  predicated  of  a  ma» 
standing  for  life  or  death  for  a  crime,  he  ought  not,  in  my  opinion,  to  be 
acquitted ;  and  if  courts  of  law  were  to  be  governed  by  any  other 
principle,  every  departure  from  sober,  ratiofial  conduct,  would  be  an 
emancipation  from  crhninal  justice."  He  afterwards  says,  "  to  deliver 
a  lunatic  from  responsibility  to  criminal  justice,  above  all,  in  a  case  of 
such  atrocity  as  the  present,  the  relation  between  the  disease  and  the 
act  should  be  apparent.  Where  the  connexion  is  doubtful,  the  judg- 
ment should  certainly  be  most  indulgent,  from  the  great  difficulty  of 
diving  into  the  secret  sources  of  a  disordered  mind ;  but  still  I  think, 
that,  as  a  doctrine  of  law,  the  delusion  and  the  act  should  be  connected." 
The  question  in  this  case  will  be,  whether  the  prisoner,  at  the  time  he 
did  the  act,  was  in  a  situation  to  know  right  from  wrong — to  know  that 
the  act  was  one  calculated  to  inflict  death,  and  that  its  performance 
'Would  subject  him  to  punishment.    This  is  put  for  the  defence — 1st,  On 

(o)  Hin  lordship  in  that  case  told  the  jury,  that  ihcy  must  be  satisfied  before  thry  could 
•oquit  the  pri«onrr  on  the  ground  of  itii^anity,  that  he  diil  not  know  when  he  committed  the 
•ct,  what  the  effect  of  it,  if  fatal,  would  be  with  reference  to  the  crime  of  murder.  The  ques- 
tion wa* — '^  Did  he  know  thai  he  was  committing  an  oflfence  against  the  laws  of  God  and 
nature  1" 
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the  act  itself;  2dly,  On  hereditary  taint,  as  it  is  called;  and  3dly,  On  the 
acts  of  the  prisoner  himself.     As  to  the  first  branch,  the  test  is  that  laid 
down  by  Mr.  Erskine.    Where  will  you  find  any  delusion  in  connexion 
with  the  act  ?     Evidence  brought  forward,  when  so  serious  a  charge  is 
made,  ought  to  be  received  with  great  watchfulness,  especially  when 
given  with  reference  to  a  person  who  has  not  been  previously  treated 
as  a  madman.     With  respect  to  the  hereditary  taint,  the  grandfather 
was  treated  in  the  Petworth  alTair  as  a  criminal,  and  not  as  a  lunatic, 
and  was  allowed  to  be  discharged  on  a  promise  that  he  would  go  to 
London.     On  another  occasion,  he  had  a  fever,  and  was  put  into  a 
strait  waistcoat.    He  was  a  drunken  violent  seaman.    Is  the  descendant 
of  such  a  man  to  be  exempt  from  criminal  responsibility  ?     And  as  to 
the  prisoner's  father,  from  the  evidence  of  the  mother  it  does  not  appear 
that  she  considered  him  insane ;  because  she  married  him,  and  his  acts 
after  she  married  were  similar  to  his  acts  before.     The  prisoner  himself 
was  not  treated  as  of  unsound  mind  at  any  of  the  places  where  he 
lived.     No  medical  man  was  consulted  as  to  his  state.     He  goes  from 
one  situation  to  another,  remaining  in  one  a  year,  and  taken  again,  and 
going  away  afterwards  with  an  excellent  character,  suiting  in  every 
respect  except  that  he  had  a  habit  of  laughing.     Mr.  Parr,  with  whom 
he  lived  six  months,  considered  him  of  sound  mind.     The  propensity 
to  indulge  in  uncontrolled  laughter  was  an  ailment  which  left  him  free 
•o  discharge  his  social  duties,  liable  on  his  civil  contracts,  and  amenable 
•  -0  the  criminal  law  for  any  offence  he  might  commit.     In  all  the  four 
services  in  which  he  lived,  on  what  can  the  mind  rest  to  relieve  him 
from  his  civil  contracts  ?     On  what  can  the  mind  rest  to  relieve  him 
from  his  criminal  responsibility  ?     As  to  the  documents  found  in  the 
prisoner's  box,  they  were  evidently  written  to  induce  a  belief  that  there 
was  some  extensive  conspiracy  existing.     They  show  that  there  was 
no  imbecility — no  idiocy,  whatever  it  may  be  said  there  was  of  insanity. 
The  prisoner  may  have  been  influenced  by  a  morbid  desire  for  distinc- 
tion, but  that  will  not  excuse  him  from  responsibility.     He  had  not 
been  shown  to  have  spoken  to  anybody  about  the  society  or  his  beauti- 
•ful  speech,  which  he  would  have  done  if  he  had  been  labouring  under 
any  delusion  as  to  tlie  existence  of  such  a  society.     Hadfield's  delusion, 
was,  that  he  was  commissioned  by  Heaven  to  make  himself  a  sacrifice 
to  public  justice.     This  is  the  best  instance  of  the  kind  of  delusion 
which  relieves  a  man  from  responsibility ;  and  the  defence  was,  that 
although  he  shot  in  the  direction  of  the  king,  yet  he  did  not  do  so  with 
an   intention  to  kill  him.      Mark,  therefore,  the  coimexion,  as   Mr 
Erskine  put  it,  of  the  delusion  with  the  act.     If  the  prisoner  in  this 
case  did  the  act,  knowing  it  was  a  guilty  act,  for  the  sake  of  public 
notoriety,  he  is  responsible,  and  must  be  found  guilty.     It  is  evident  he 
knew  that  he  was  breaking  the  laws  of  God ;  let  us  see  whether  he 
knew  that  he  was  liable  to  punishment.     His  answers  before  the  Privy 
Council  show  that  tliere  was  no  imbecility.     What  you  will  have  to 
say,  therefore,  will  be,  whether  the  prisoner  was  under  any  delusion 
when  he  committed  the  act,  which  delusion  alters  the  character  of  the 
act.     If  he  thought  he  was  doing  an  innocent  act,  and  did  not  know 
that  he  was  doing  an  illegal  act  which  would  subject  him  to  criminal 
punishment,  he  must  be  acquitted ;  but  otherwise,  not.     It  is  no  matter 
what  delusion  he  laboured  under,  if  it  was  not  a  delusion  connected 
with  the  act.     In  the  case  of  Wood  and  the  cherry  juice,  if  he  had 
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committed  a  murder,  would  he  not  have  been  responsible?  The  letters 
written  by  the  prisoner  do  not  show  that  the  writer  was  deceived,  but 
that  he  was  .trying  to  deceive  others.  The  laughing  and  crying  had  no 
connection  with  his  mind ;  they  were  not  shown  to  spring  from  any 
supposed  cause  altogether  imaginary.  If,  as  I  contend,  the  law  requires 
that  the  prisoner  should  be  shown  to  have  been  in  a  state  in  which  he 
did  not  know  right  from  wrong — in  which  he  did  not  know  the  nature 
and  quality  of  the  act  he  was  committing — where  is  the  evidence  of 
his  being  in  such  a  state  ?  As  to  the  medical  witnesses,  they  do  not 
give  any  evidence  of  his  labouring  under  any  delusion.  They  speak 
of  a  want  of  sensibility  and  emotion,  but  this  you  would  naturally 
expect  to  find  in  a  person  who  would  commit  such  an  offence  as  at- 
tempting the  life  of  the  sovereign. 

Lord  Denman,  C.  J.,  (in  summing  up,  after  stating  the  crime  and  the 
overt  acts,)  said : — The  questions  for  your  consideration  on  the  facts  are, 
v/hether  the  prisoner  did  fire  the  pistols  or  either  of  them  at  her  majesty, 
and  whether  those  pistols  or  either  of  them  were,  or  was  loaded  with 
ball,  at  the  time  when  they  were  so  fired.  These  are  the  matters  of 
fact;  and  if  you  think  they  are  proved,  then  you  will  have  further  to 
inquire  whether  the  prisoner  was  in  possession  of  his  reason,  so  as  to  be 
responsible  for  what  he  did.  These  matters  are  quite  distinct,  and  I 
think  it  will  be  the  better  way  to  abstain  from  making  any  remark  upon 
the  defence,  until  I  have  gone  through  the  facts  proved  on  the  part  of 
the  prosecution,  as  to  the  commission  of  the  act  itself.  [His  lordship 
read  the  evidence  for  the  prosecution,  commenting  occasionally  on  it  as 
he  passed  along.  On  the  point  as  to  whether  the  pistols  were  loaded  or 
not,  he  observed] — one  witness  says,  "  the  prisoner  was  about  five  or 
six  yards  from  the  carriage  when  he  discharged  the  pistol,  and  on  the 
right  side  of  it ;  the  report  of  the  pistol  attracted  my  attention ;  and  I 
had  a  distinct  whizzing  or  buzzing  before  my  eyes,  between  my  face 
and  the  carriage :"  and  another  witness  says,  "  it  seemed  something  that 
whizzed  past  my  ear ;  as  I  stood,  it  seemed  like  something  quick  pass- 
ing my  ear,  but  what,  I  could  not  say."  This  is  the  only  direct  'evi- 
dence. I  have  no  means  of  furnishing  you  with  any  observation  on 
that  evidence ;  it  is  not  matter  of  law,  and  you  must  bring  your  expe- 
rience to  bear  upon  it,  and  couple  it  with  the  other  facts  of  the  case. 
With  respect  to  the  letters  written  by  the  prisoner,  whether  he  really  be- 
lieved in  the  existence  of  any  such  society  as  is  mentioned  in  them,  or 
was  only  amusing  himself  with  supposing  the  existence  of  such  a  society, 
is  a  matter  which  we  cannot  determine  otherwise  than  by  conjecture. 
Then  the  very  important  question  comes,  whether  the  prisoner  was  of 
unsound  mind  at  the  time  when  the  act  was  done  ?  Persons  primS 
facie  must  be  taken  to  be  of  sound  mind  till  the  contrary  is  shown.  But 
a  person  may  commit  a  criminal  act,  and  yet  not  be  responsible.  If 
some  controlling  disease  was,  in  truth,  the  acting  power  within  him, 
which  he  could  not  resist,  then  he  will  not  be  responsible.  It  is  not  more 
important  than  difficult  to  lay  down  the  rule  by  which  you  are  to  be 
governed.  Many  cases  have  been  referred  to  upon  the  subject.  But  il 
is  a  sort  of  matter  in  which  you  cannot  expect  any  precedent  to  be  found. 
It  is  the  duty  of  the  court  to  lay  down  the  rule  of  the  English  law  on 
the  subject ;  and  even  that  is  difficult,  because  the  court -would  not  wish 
to  lay  down  more  than  is  necessary  in  the  particular  case.     As  to  Had 
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Jitld^s  ca^e,  Mr.  Erskine  would  lose  nothing  by  laying  down  the  rule 
most  widely,  n  must  not  therefore  be  said,  that  the  admission  of  the 
counsel  is  to  decide  the  matter.  On  the  part  of  the  defence  it  is  con- 
tended, that  the  prisoner  at  the  bar  was  non  compos  mentis,  that  is,  (as 
i^  has  been  said,)  unable  to  distinguish  right  from  wrong,  or,  in  other 
words,  that  from  the  effect  of  a  diseased  mind  he  did  not  know  at  the 
time  that  the  act  he  did  was  wrong.  As  to  the  gi-andfather,  two  pomts 
will  arise,  whether  his  conduct  was  evidence  of  insanity  or  only  of  vio- 
lence of  disposition ;  and  if  of  insanity,  whether  the  insanity  was  or  was 
not  hereditary  ?  [His  lordship  read  the  evidence  of  the  medical  and 
other  witnesses  on  the  subject  of  the  insanity,  and  said] — It  may  be  that 
medical  men  may  be  more  in  the  habit  of  observing  cases  of  this  kind 
than  other  persons ;  and  there  may  be  cases  in  which  medical  testimony 
may  be  essential ;  but  I  cannot  agree  with  the  notion  that  moral  insanity 
can  be  better  judged  of  by  medical  men  than  by  others.  As  to  the  father 
of  the  prisoner,  the  question  will  he,  whether  there  was  a  real  absence 
of  the  power  of  reason — the  power  of  controlling  himself,  or  whether  it 
was  only  a  violent,  or  even  a  cruel  disposition :  and  then,  upon  the 
whole,  the  question  will  be,  whether  all  that  has  been  proved  about  the 
prisoner  at  the  bar  shows  that  he  was  insane  at  the  time  when  the  act 
was  done — whether  the  evidence  given  proves  a  disease  in  the  mind  as  ' 
of  a  person  quite  incapable  of  distinguishing  right  from  wrong.  Some- 
thing has  been  said  about  the  power  to  contract  and  to  make  a  will. 
But  I  think  that  those  things  do  not  supply  any  test.  The  question  is, 
whether  the  prisoner  was  labouring  under  that  species  of  insanity  which 
satisfies  you  that  he  was  quite  unaware  of  the  nature,  character,  and 
c;onsequences  of  the  act  he  was  committing,  or,  in  other  words,  whether 
lie  was  under  the  influence  of  a  diseased  muid,  and  was  really  uncon- 
scious at  the  time  he  was  committing  the  act,  that  it  was  a  crime.  With 
respect  to  the  letters  and  papers,  they  may  be  brought  forward  on  eithei 
side  of  the  question. 

The  jury  retired  for  some  time,  and  then  brought  in  the  following 
verdict,  which,  the  foreman  read  from  a  paper : — 

'»Wc  find  the  prisoner  Edward  Oxford  guilty  of  discharging  the 
contents  of  two  pistols  at  her  majesty ;  but  whether  they  were 
loaded  with  ball  or  not,  there  is  not  satisfactory  evidence,  and 
that  the  prisoner  wasof  unsomid  mind  at  the  time  of  committing 
the  offence. 

Upon  this  a  question  arose  as  to  whether  the  prisoner  could  be  kept 
in  custody  or  not,  the  •Attorney-General  requiring  that  he  should  be 
detained,  and  the  prisoner's  counsel  contending  that  the  verdict  was  a 
general  acquittal,  which  entitled  the  prisoner  to  his  discharge. 

Lord  Denman,  C.  J.,  told  the  jury  that  if  they  had  not  considered  the 
question  as  to  the  loading  of  the  pistols  distinctly  and  separately,  they 
liad  better  retire  again  and  consider  it,  and  find  the  prisoner  either  guilty 
or  not  guilty. 

The  jury  at  first  said  they  had  so  considered  it,  but  afterwards  ex- 
pressed a  willingness  to  retire  agam. 

Lord  Denman,  C.  J. — You  will  consider  whether  the  prisoner  dis- 
charged a  loaded  pistol. 

One  of  the  jury — Loaded  with  a  bullet  ? 

Tjord  Denman,  C.  J. — Or  a  ball. 
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Alderson,  B. — Not  with  powder  and  wadding  only,  (a) 

The  jury  retired  to  reconsider  their  verdict,  and  during  their  absence 
a  discussion  took  place  as  to  what  was  to  be  done  in  the  event  of  their 
finding  the  prisoner  not  guilty  upon  the  facts. 

Campbell,  A.  G. — The  stat.  39  &  40  Geo.  3,  c.  94,  s.  1,  provides  that, 
if  upon  a  triul  for  treason,  murder,  or  felony,  insanity  at  the  time  of 
committing  t\\e  offence  is  given  in  evidence,  and  the  jury  acquit,  they 
must  be  required  to  find  specially  whether  the  prisoner  was  insane  at 
the  time  of  the  commission  of  the  oflence,  and  whether  he  was  acquitted 
on  tiiat  account;  and  if  they  find  in  the  affirmative,  the  court  must  order 
him  to  be  kept  in  custody  till  her  majesty's  pleasure  be  known.  Now, 
I  will  assume  for  the  purposes  of  the  argument,  that  the  jury  have  ac- 
quitted the  prisoner,  still  I  contend  that  these  questions  must  be  asked 
by  the  court 

Alderson,  B. — The  statute  speaks  of  "  the  commission  of  the  of- 
fence ;"  now  the  juiy  say,  that  there  has  been  no  offence  committed, 

Campbell,  A.  G. — Those  words  mean  the  act  done. 

Alderson,  B. — What  act  done  ? 

J.  S,  Taylor,  for  the  prisoner. — The  act  done  is  the  compassing  the 
queen's  death.  The  overt  act  is  not  the  oflence,  it  is  only  the  evidence 
of  it. 

Patteson,  J. — The  word  "  oflence,"  cannot  mean  crime,  because,  if 
the  party  was  insane,  he  cannot  have  committed  a  crime. 

Bodkin,  for  the  prisoner. — Suppose  the  juiy  had  found  that  the  pri- 
soner discharged  the  pistols,  but  not  at  the  queen  at  all. 

Alderson,  B. — Suppose  they  had  found  that  he  was  not  the  person? 

Lord  Denman,  C.  J. — My  view  of  the  case  is  this:  the  statute  must' 
mean  that  the  jury  are  to  find,  that  that  act  has  been  done  by  the  pri- 
soner which  fixes  him  as  a  crhninal  unless  he  is  a  lunatic. 

Alderson,  B.,  (to  the  Attorney -GeneraL) — The  construction  you  con- 
tend for  would  lead  to  this,  that  if  a  man  were  charged  with  an  offence, 
and  the  jury  thought  that  no  oflence  had  been  committed  at  all,  yet  he 
must  be  handed  over  to  the  mercy  of  the  crown,  perhaps  for  his  life. 

J,  S.  Taylor. — Suppose  the  charge  were  one  subjecting  the  party  only 
to  six  months'  imprisonment  if  convicted  ? 

Climpbell,  A.  G. — If  no  evidence  of  insanity  had  been  given,  then  the 
prisoner  would  have  been  entitled  to  his  discharge;  but  if  a  prisoner  sets 
up  the  defence  of  insanity,  lie  does  it  at  the  peril  of  the  finding  of  the 
jury. 

Patteson,  J. — Then  the  latter  part  of  the. clause' is  wholly  useless. 

Alderson, B. — The  word  "offence"  must  mean  that  which  in  a  sane 
person  would  be  an  off'ence. 

Lord  Denman,  C.  J. — That,  it  seems  to  me,  must  be  the  meaning. 
But  none  of  us  mean  to  be  bound  by  what  we  now  say ;  it  is  much  too 
in^portant  a  matter.  (A) 

(a)  In  the  ca«e  of  Rex  v.  Hughes  and  Worgley,  ante,  vol.  5,  p.  126,  (24  E.  C.  L.  B.  241,) 
it  was  decided,  that  if  an  indictment  for  shooting  another  with  intent  to  murder,  6lc,  in  all  the 
counts  aver  that  the  pistol  was  loaded  with  powder  and  a  leaden  bullet,  it  must  appear  that  the 
pistol  was  loaded  with  a  hullet,  or  the  prisoner  will  be  entitled  to  an  acquittal. 

But  see  the  case  of  Hex  v.  Kitchen,  Russ^  &  Ry.  C.  C.  R.  95,  cited  in  a  note  to  R^  ▼.  Hughes^ 
and  the  case  of  Rex  v.  Martin,  ante,  vol.  5,  p.  128,  (24  E.  C.  L,  R.  242.) 

(A)  Notwithstanding  this  statement  made  at  the  moment  by  the  learned  chief  justice,  the 
words  of  the  statute  seem  on  consideration  to  be  so  clear  on  the  point,  that  we  have  not  thought 
it  right  to  omit  the  discfission,  being  satisfied  that  there  is  no  probability  of  the  opinion  expressed 
being  overruled. 
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The  jury,  soon  after  this  discussion  ended,  returned  again  into  court, 
and  found  the  prisoner— 

Not  guilty,  he  being  insane  at  the  time.     The  court  ordered  him  to 
be  detained  in  prison. 
Campbell,  A.  G.,  fVilde,  S.  G.,  Sir  F.  Polhck,  Adolphus,  Wightman^ 
and  R,  Gurney,  for  the  crown. 

J.  Sydney  Taylor,  and  Bodkin,  for  the  prisoner. 


AUGUST  SESSION,  1840. 
BEFORE  MR.  BARON  GURNEY. 

REGINA  V.  JOHN  PHETHEON.— p.  552. 

The  defence  to  a  charge  of  stealing,  that  the  prisoner  pledge«l  the  property,  intending  to  redeem 
and  restore  it,  is  a  defence  not  to  be  generally  encouraged  ;  though,  if  clearly  made  out  in 
proof,  it  may  be  allowed  to  prevail.  The  rule  for  the  jury's  guidance  in  such  a  case  seems  to 
be  that,  if  it  clearly  appear  that  the  prisoner  only  intended  to  raise  money  upon  the  property 
for  a  temporary  purpose,  and  at  the  time  of  pledging  the  article  had  a  reasonable  and  fair  ex- 
pectation of  being  enabled  shortly,  by  the  receipt  of  money,  to  take  it  out  and  restore  it,  he 
ought  to  be  acquitted ;  but  otherwise,  noL 

The  prisoner  was  indicted  for  stealing,  on  the  26th  of  February,  1840 
four  salt-cellars  and  other  articles  of  silver  plate,  of  the  value  altogether 
of  18/.  5$.,  the  goods  of  Thomas  Robert  Baron  Hay,  his  master,  in  his 
dwelling-house. 

It  appeared  that  the  prisoner  was  under-butler  to  Lord  Hay,  and 
while  he  was  in  the  service  pledged  the  articles  mentioned  in  the  indict- 
ment. 

The  jury  found  the  prisoner  guilty ;  but  recommended  him  to  mercy, 
on  the  ground  that  they  believed  he  intended  to  replace  the  property. 

C  C.  Jones,  for  the  prisoner,  submitted  that  this  finding  amounted  in 
law  to  a  verdict  of  not  guilty. 

GuRNEY,  B.,  without  expressing  any  opinion  upon  the  point,  directed 
that  the  prisoner  should  be  tried  upon  another  indictment  which  had 
been  preferred  against  him. 

.  The  prisoner  was  accordingly  charged  with  stealing  on  the  6th  of  No- 
vember, 1839,  one  silver  saucepan  of  the  value  of  2/.  105.,  the  goods  of 
the  s^me  prosecutor. 

It  appeared  from  the  testimony  of  a  servant  of  Lord  Hay,  who  was 
more  generally  known  by  his  Scotch  title  of  Earl  of  Kinnoul,  that  the 
saucepan  mentioned  in  the  indictment,  was  last  seen  by  him  upwards 
of  two  years  previous,  at  Duplin  Castle,  in  Perthshire,  where  it  was  in 
use  in  Lady  Kinnoul's  apartment. 

A  witness  proved,  that,  on  the  16th  of  July,  1840,  the  prisoner  called 
upon  him,  and  left  a  parcel  with  him,  which,  on  being  opened,  was 
found  to  contain  ten  pawnbroker's  duplicates,  from  one  of  which  it  ap- 
peared that  the  silver  saucepan  was  pledged  at  the  shop  of  a  pawn 
broker,  named  Mills,  in  the  Edge  ware  Road,  for  21.  10*.,  by  a  young 
woman. 
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The  prisoner  was  in  the  service  of  Lord  Kinnoul,  at  Duplin  Castle,  at 
the  time  the  saucepan  was  in  use  there,  and  followed  the  family  to 
England,  in  the  month  of  April,  1838 ;  and  a  witness  stated  that,  in  the 
natural  course  of  things,  the  saucepan  would  come  to  England  with  the 
other  property. 

C.  C.  Jonesy  hi  his  address  to  the  jury  for  the  prisoner,  asked  them  to 
consider  whether  the  prisoner  took  the  article  in  question  feloniously,  or 
whether  he  took  it,  intending  at  the  time  he  sent  it  to  the  pawnbroker's, 
to  redeem  it  as  soon  as  he  could.  He  argued,  that  the  fact  of  the 
prisoner's  having  kept  the  duplicate  was  a  strong  circumstance  to  show 
that  he  intended  to  redeem  the  property. 

Gurnet,  B.,  in  his  summing  up,  after  stating  the  facts,  observed : 
You  will  say  whether  the  prisoner  stole  this  property  or  not.  I  confess 
I  think,  that  if  this  doctrine  of  an  intention  to  redeem  property  is  to 
prevail,  courts  of  justice  will  be  of  very  little  use.  A  more  glorious 
doctrine  for  thieves  it  would  be  difficult  to  discover,  but  a  more  injurious 
doctrine  for  honest  men  cannot  well  be  imagined. 

The  jury  found  the  prisoner  guilty,  and  he  was  sentenced  to  be 
transported  for  fourteen  years. 

Bodkin  and  Ballantine,  for  the  prosecution. 

C.  Chadwicke  Jones,  for  the  prisoner. 

In  Carrington's  Supplement  to  the  Criminal  Law,  p.  278,  3tl  edition,  the  following  caae  is  re 
ported : — On  an  indictment  for  larceny  by  a  servant  in  stealing  his  master's  plale,  it  appeared, 
that,  after  the  piaie  in  question  was  minsed,  but  b<*fore  complaint  made  to  the  magistrate,  the 
prisoner  replaced  it;  and  it  was  proved  by  a  pawnbroker,  that  the  plate  had  been  pawned  by  the 
prisoner  who  had  redeemed  it :  and  the  pawnbroker  al»o  stated,  that  the  prisoner  had  on  pre^ 
rious  occasions  pawned  plate  and  aflerwards  redeemed  it  Hullock,  B.,  (Holroyd,  J.,  being 
)>reeent)  left  it  to  the  jury  to  say  whether  the  prisoner  took  the  filate  with  intent  to  steal  it,  or 
whether  he  merely  took  it  to  raise  money  on  it  for  a  time,  and  then  return  it ;  for  that  in  the 
latter  rase  it  was  no  larceny.    The  jury  acquitted  the  prisoner:  R.  v.  Wright,  O.  B.,  1828,  Mi$. 

This  decision  has  given  rise  to  much  discussion  in  various  cases ;  and  much  difficulty  has  been 
found  in  applying  the  doctrine  it  lays  down,  to  the  facts  of  particular  transactions.  In  some  in- 
stances, where  it  has  appeared  clearly  that  the  parly  only  intended  to  raise  money  on  the  property 
for  a  temporary  purpose,  and,  at  the  lime  of  pledging  the  article,  had  a  reasonable  and  fair  expect- 
ation of  being  able  shortly,  by  the  receipt  of  money,  to  take  it  out  of  pawn,  juries  under  the 
advice  of  the  judge  have  acted  upon  the  doctrine  and  acquitted.  But  in  other  instances,  where 
they  coukl  not  discover  any  reasonsble  prospect  which  the  party  had  at  the  time  of  pledging  of 
(wing  able  soon  to  redeem  the  article,  they  have  considered  the  doctrine  as  inapplicable  and  have 
eoavicted. 


OCTOBER  SESSION,  1840. 
BEFORE  MR.  JUSTICE  ERSKINE. 

REGINA  V.  SIMON  LYONS.— p.  555. 

Whether  a  person  charged  as  a  principal  in  the  same  indictment  with  a  person  charged  as  ao- 
eeasary,  is  a  competent  witness  against  the  accessary,  without  being  first  either  acquitted  or 
oonfesriing  and  suffering  his  punishment: — Quaere?  Whether  a  sutement  that  the  principal 
feloD  stole  the  property,  which  statement  is  in  the  usual  form  of  an  indictment  for  larceny, 
except  that  it  gives  no  addition  to  the  prisoner's  name,  and  does  not  contain  the  worde 
coDtra  pecem,  dec,  is  in  law  an  indictment  againat  the  principal,  or  merely  inducement 

2E 


326  .  Reg.  ».  Lyons.  C.C.1840.  [555 

to  the  statement  of  the  charge  against  the  accessary? — Quaere^     But  semble  that  it  m 
an  indictment. 

There  were  three  indictments  against  the  prisoner,  which  were  the 
same  in  all  respects  except  the  time. 

The  first  indictment  stated,  that  James  Edward  O'Brien  [not  giving 
him  any  residence  or  addition]  on  the  18th  September  stole  seven  sove- 
reigns, the  moneys  of  David  O'Brien,  in  his  dwelling-house,  [and  not 
concluding  contra  pacem,  &c.,]  and  that  the  prisoner  feloniously  incited 
him  to  commit  the  felony.  There  was  also  a  count  charging  the  prisoner 
as  receiver. 

C  C  Jones,  for  the  prosecution,  which  was  instituted  by  the  father  of 
James  Edward  O'Brien,  stated  to  the  learned  judge,  that  the  lad  in  his 
(Mr.  Jones's)  absence  had  been  arraigned  and  pleaded  guilty,  and  he 
was  desirous,  on  the  part  of  the  prosecutor,  of  getting  rid  of  that  con- 
fession, and  examining  the  lad  as  a  witness  against  Lyons,  without  his 
being  under  the  stigma  of  a  conviction  of  felony. 

Erskine,  J.,  doubted  if  this  could  be  done. 

C.  C,  Jones, — A  person  may  be  examined  as  a  witness  previous  to 
conviction. 

Erskine,  J. — Not  where  he  is  indicted  in  the  same  indictment.  I 
never  heard  of  such  a  thing. 

C.  C  Jones, — But  this  is  not  an  indictment  as  against  the  principal, 
but  an  indictment  against  the  accessary  for  a  substantive  offence. 

Erskine,  J. — I  have  great  difficulty  in  saying  that  the  principal  is  not 
indicted. 

C.  Phillips,  for  the  prisoner  Lyons. — In  what  other  form  could  O'Brien 
be  indicted  ?(f/) 

C.  C,  Jones. — I  admit  that  the  indictment  is  in  the  usual  form,  except 
m  the  omission  of  the  description  of  O'Brien,  and  of  the  contra  pacem.  (A) 
But  I  submit  that  there  was  no  other  way  in  which  the  offence  could  be 
stated.  I  submit,  that  it  is  not  an  indictment  against  the  principal, 
but  merely  inducement  to  the  statement  of  the  charge  against  the 
accessary. 

Erskine,  J. — This  question  does  not  arise  at  this  time.  If  the  lad 
himself  d.esires  it,  I  will  allow  him  to  retract  his  plea  of  guilty,  and  not 
call  on  him  to  plead  again  now.  It  may  not  bii  necessary.  When  he 
is  called  as  a  witness  then  will  arise  the  question,  whether  he,  being 
himself  charged  in  the  same  indictment,  can  be  a  witness  or  not.  The 
boy  may  have  a  nominal  sentence  passed  on  him,  and  then  he  will  be  a 
competent  witness. 

C  C  Jones, — In  Roscoe's  Crim.  Dig.  p.  117,  it  is  said,  as  to  accom- 
plices— "  Even  where  the  accomplice  has  been  joined  in  the  same  indict- 
ment with  the  prisoner,  he  may  still  be  called  as  a  witness  before  he  is 
convicted,^'  and  reference  is  made  to  Hale,  P.  C.  b.  2,  46,  s.  95.     There 

(a)  The  stntemcnt  on  the  recnixl,  as  it  related  to  O'Brien,  though  not  in  strictness  of  law  a 
perfect  indictment,  was  yet  in  a  form  on  which,  if  no  ohjeclii^n  were  talcen  itefore  verdict,  a 
prisoner  might  he  convicted  and  punished.  For  the  reasons  for  this  opinion  see  note  (b).  It 
seems  al«o  to  come  within  the  definition  of  an  indictment,  which  i«  "  a  written  accusation  of  one 
or  more  persons  of  a  crime,  prt^ferred  to  iind  presented  on  oath  hy  a  grand  jury." 

(6)  The  want  of  an  addtlon  to  a  prisoner's  nnme  i«  an  objection  to  an  indictment;  but  it  is 
provided  by  the  stat.  7  Geo.  t,  c.  64,  s.  19,  that  if  the  nhjectioii  he  pleaded  by  the  prisoner,  the 
court  may  order  the  indictment  to  \\e  amendml.  As  to  the  omission  of  the  words  **  agatnfit  the 
peace,"  &c,  it  is  provided,  by  the  7  Geo.  4,  c.  64,  s.  20,  inter  alia,  that  no  judgment  abali  be 
stayed  or  reversed  on  account  of  such  omission. 
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is  also  this  further  statement — "  It  is  said,  that  an  accomplice  indicted 
with  another  is  an  admissible  evidence,  if  he  be  iwt  put  on  his  trial, 
2  Stark.  Ev.  2d  edit. ;  2  Russell,  597.  In  strictness,  however,  there  does 
not  seem  to  be  any  objection  to  the  admitting  of  the  witness  at  any  time 
before  conviction." 

Erskine,  J. — It  goes  on  to  add,  "  The  party  that  is  the  witness,  says 
Lord  Hale,  is  never  indicted;  because 'that  rnucii  weakens  and  dispa- 
rages his  testimony,  but  probably  does  not  wholly  take  away  his  testi- 
mony." And  at  p.  118,  it  is  said,  "When  the  accomplice  has  been  joined 
in  the  indictment,  and  before  the  case  comes  on  it  appears  that  his  evi- 
dence will  be  required,  the  usual  practice  is,  before  opening  the  case,  to 
apply  to  have  the  accomplice  acquitted."  And  again,  "Where  a  party 
had  been  joined  in  the  iiidiciment,  and  it  was  intended  to  call  him  as  a 
witness  for  tiie  prosecution,  it  was  formerly  the  practice  to  enter  a  nolle 
prosequi  as  to  him."(r/) 

The  lad  was  then  asked  by  the  officer  of  the  court,  whether  he  wished 
to  retract  his  plea  of  guilty;  he  answered  in  the  aflirmative,  and  was 
allowed  to  do  so. 

Erskine,  J.,  then  said, — the  course  will  be,  that  the  lad  will  be  put 
into  the  witness-box,  and  then  the  objection  will  be  made  that  he  is  not 
competent,  being  himself  charged  in  the  same  indictment ;  and  your 
answer  to  that  objection  will  be,  first,  that  he  is  not  so  charged ;  and 
secondly,  that  if  he  is,  yet  still  he  is  a  competent  witness:  and  I  shall 
admit 'the  witness,  and  reserve  the  question  for  the  opinion  of  the  judges. 

C  C.  Jones  then  inquired  what  was  to  become  of  the  lad  till  the 
questions  were  ultimately  decided,  and  being  informed  by  his  lordship 
that  he  must  remain  in  prison,  stated  that  he  would  rather,  under  such 
circumstances,  that  he  should  plead  guilty  and  receive  a  nominal  punish- 
ment. 

This  was  accordingly  done,  the  lad  pleaded  guilty  to  all  three  chargeaf, 
and  was  sentenced  to  imprisoimient  for  one  day  on  each. 

The  trial  of  Lyons  then  proceeded,  and  the  lad  was  examined  as  a 
witness  against  him. 

The  jury  found  him  guilty,  and  he  was  sentenced  to  be  transported 
for  ten  years. 

C.  Chadwick  Jones,  for  the  prosecution. 

C  Phillips,  for  the  prisoner. 

(a)  All  the  pBwages  above  cited  are  under  the  head  of  accomplices.  At  page  118,  under  th« 
head  of  *'Prinripal  Felon,"  it  ia  »aid  \i\yon  an  indictment  against  a  receiver,  "the  principal  felon, 
'when  not  convicted,  may  he  admitted  as  a  witnesK  against  the  defendant.  This  was  allowed  on 
the  rpjH'aled  «Ut.  22  Geo.  3,  c.  28: — Patram'a  Case^  2  East,  P.  C.  782;  and  in  a  proj«ccutioii 
on  th<<  fitai.  4  Geo.  1,  c.  1 1,  for  taking  a  reward  to  help  to  stolen  goods.  WilcTa  Case,  lb.  783; 
1  Leach,  21,  (n);  Hasiam's  Case,  lb.  782;  2  Leach,  467.*' 
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COURT  OF  QUEEN'S  BENCH. 


Adjourned  Sittings  in  London  after  Trinity/  Term,  1840. 
BEFORE  LORD  DENMAN,  C.  J. 

RAINY  V.  VERNON.— p.  559. 

The  plamtifl*  wan  employed  to  sell  ground-rents  by  auction,  on  the  terms  of  receiving  a  commit 
sion  of  one  per  cent.  *'  on  sale."  After  he  had  advertised  the  Bale,  but  before  the  day  of  sale, 
the  defendant  sold  the  ground-rents  by  private  contract.  Three  auctioneers  proved  the  custom 
of  the  trade  to  be,  that  after  an  auctioneer  was  enipinyrd  and  the  property  advertised  by  him, 
he  was  entitled  to  the  full  commission  on  a  sale  being  eflected,  although  not  through  bis  dired 
agency. 

The  question  left  to  the  jury  was,  whether  this  custom  was  so  notorious^  that  the  defendant  must 
have  known  it ;  and  that,  if  so,  it  was  engrafted  in  the  contract 

The  jury  found  for  the  plaintlflTfor  the  full  commission. 

Assumpsit  for  the  "work,  labour,  care,  and  diligence  and  attendance 
of  the  plaintiff,  by  hira  then  done  and  performed  and  bestowed,  in  and 
about  tlie  business  of  the  defendant,  and  at  his  request ;"  with  counts 
(or  money  paid,  and  on  an  account  stated. 

Pleas, — 1st,  As  to  all  but  the  sum  of  47/.  6*.  6J.,  non  assumpsit;  Sdly, 
as  to  that  sum,  payment  of  it  into  court ;  3dly,  a  set-off  for  money  had 
nnd  received. 

Replication — accepting  the  money  paid  into  court  in  satisfaction  of  the 
causes  of  action  in  the  introductory  part  of  the  second  plea  mentioned, 
and  denying  the  set-off. 

It  was  opened  by  Sir  W,  Follett  for  the  plahuiff,  that  the  only  real 
question  in  the  cause  was,  whether  the  plaintiff,  who  was  an  auctioneer, 
was  entitled  to  commission  on  the  sale  lof  certain  ground-rents,  whicli 
he  had  been  employed  to  advertise  and  had  announced  for  sale  by  auc- 
tion, but  which  had  been  sold  by  private  contract  by  the  defendant's 
solicitor,  after  they  had  been  anno  :nced  for  sale  by  auction.  He  cited 
the  case  of  Driver  v.  Cholmondehy,  (a)  and  submitted  that,  after  the 
defendant  had  employed  the  plaintiff  to  sell  by  auction,  and  after  the 
plaintiff  had  accordingly  offered  the  property  for  sale,  the  defendant  had 
no  right  to  say  that  the  plaintiff  was  to  have  any  thing  less  than  his  full 
commission. 

On  the  part  of  the  plaintiff  a  letter  from  Mr.  Garrard,  the  solicitor  of 
the  defendant,  addressed  to  the  plaintiff,  was  given  in  evidence,  and  by 

(a)  The  case  of  Driver  and  another  v.  Cholmond^ley  and  annther^  was  triwl  in  the  Court 
of  Queeii^s  Bench  before  Lord  Dennian  and  a  special  jury,  at  the  sittings  after  Michaelmas  Term, 
ISS.*).  The  plaintiHs  claimed  commission  on  the  8:ile  of  pro^ierty  sold  by  private  contract  by  one 
of  the  defendants  for  j£  1 28,500,  after  the  plaintill's  had  Iw'en  employed  to  sell  iL  'l*he  commi»> 
sion  claim(>d  waA  one  per  cent.  One  nf  the  (>rinripal  points  relied  on  for  the  defendants  was, 
that,  admitting  the  plaintiffs  to  have  been  employed  upon  the  terms  of  receiving  one  per  cenL  •■ 
their  commission  on  the  purchase-money,  the  true  meaning  of  the  agreement  was,  that  such  com- 
mission was  not  to  become  payable  unless  the  8.ile  was  effecied  by  the  plaintiflfs  themselves,  and 
that  the  agreement  for  the  sale,  having  lieen  made  by  one  of  the  defendants,  the  plaintiils  had  not 
bi^come  entitled  to  their  commiasiou.     The  verdict  was  for  the  plaiotilis. 
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this  letter  the  plaintiiF  was  authorized  to  offer  the  ground-rents  for  sale 
by  auction,  and  by  it  Mr.  Garrard  acceded  to  the  terms  mentioned  by 
tlie  plaintiff  in  a  former  letter, — that  the  plaintiff  was  to  receive  a  com- 
mission of  one  per  cent.  "  on  sale." 

It  was  proved  by  a  clerk  of  the  plaintiff  that  the  plaintiff  had  caused 
particulars  of  the  ground-rents  to  be  printed,  and  also  had  caused  adver- 
tisements for  the  sale  of  tliem  to  be  inserted  in  the  newspapers,  and 
handbills  to  be  printed, and  had  also  answered  inquiries  respecting  them; 
and  it  was  proved  by  Mr.  Baker,  a  solicitor,  that  lie  had  applied  to  the 
plaintiff  for  the  particulars  and  price  of  the  ground-rents  on  the  behalf  of 
a  lady  named  Beecham,  who  afterwards  became  the  purchaser  of  them 
for  jS2  1,500,  the  purchase  being  completed  through  the  agency  of  Mr. 
Garrard,  the  solicitor  of  the  defendant,  and  not  through  the  agency  of  the 
plaintiff;  it  being  stated  by  Mr.  Baker,  in  his  cross-examination,  that  he 
went  to  Mr.  Garrard  because  his  client  was  anxious  to  leave  town. 

To  prove  the  usage  with  respect  to  auctioneers'  commissions,  Mr. 
Wiustanley  was  called.  He  stated  that  he  had  been  engaged  as  an 
auctioneer  for  forty  years,  and  that,  where  an  auctioneer  was  employed 
and  a  sale  advertised,  and  before  the  sale  the  property  was  sold  by  the 
owner  himself,  the  usage  was  for  the  auctioneer  to  receive  his  commis- 
sion; and  in  his  cross-examination  he  said,  "  If  the  particular^  are  pre- 
pared before  the  auctioneer  is  employed,  that  makes  no  difference.  It 
would  be  the  same  as  if  the  auctioneer  had  received  the  information 
and  prepared  them.  If  the  auctioneer  hiserls  advertisements,  and  calls 
the  attention  of  the  public  to  the  property,  and  brings  forward  a  person 
who  eventually  becomes  the  piurchaser,  the  auctioneer  always  is  paid  his 
commission." 

The  evidence  of  Mr.  Winstanley  was  confirmed  by  that  of  Mr.  Shut- 
tleworth,and  Mr.  Hoggart,  both  of  them  auctioneers  of  considerable  ex- 
perience ;  and  the  latter  said, "  The  usage  is  for  the  auctioneer  to  re- 
ceive his  commission  after  he  is  employed,  however  the  property  may 
be  sold.  The  amount  of  commission  does  not  depend  on  whether  the 
auctioneer  does  much  or  little.  The  usual  course  of  proceeding  is  to 
advertise  and  send  out  particulars.  A  good  deal  is  done  by  connexion. 
—The  plaintiff  has  large  connexion." 

Thesiger  addressed  the  jury  for  the  defendant. — I  may  admit,  that, 
where  the  whole  trouble  is  taken  by  the  auctioneer,  he  may  be  entitled 
to  his  commission ;  but  here  the  particulars  were  prepared  by  Mr.  Gar- 
rard^ and  the  plaintiff  had  in  fact  very  little  to  do.  It  is  quite  unreason- 
able that  the  plaintiff  should  be  paid  one  per  cent,  under  these  circum- 
stances, and  if  he  is  to  be  paid  for  his  actual  trouble,  a  sum  of  fifty 
guineas  has  been  paid  to  him  for  that,  beyond  the  expenses  that  the 
plaintiff  has  incurred. 

For  the  defendant,  Mr.  Garrard  was  called.  He  said,  "  In  the  year 
1838  the  defendant  consulted  me  respecting  the  sale  of  the  ground-rents. 
I  prepared  particulars,  which  were  printed  and  a  great  many  distributed. 
In  February  I  applied  to  the  plaintiff  at  the  defendant's  request.  I  sent 
the  plaintiff  tlie  particulars,  which  he  divided  into  several  lots :  the 
plaintiff  was  not  authorized  to  sell  for  less  than  je23,000.  Nothing  was 
said  respecting  my  selling  by  private  contract,  and  nothing  was  said  as 
to  what  was  to  be  done  if  the  sale  was  by  private  contract.  If  there 
was  no  sale  at  all,  the  plaintiff  was  not  to  be  paid  any  thing.  I  con- 
sider 51/.  10.9.  more  than  a  remunerative  price  for  the  plaintiff's  trouble." 
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Sir  W,  FoUetty  in  reply. — Mr.  Garrard's  evidence  does  not  vary  the 
case  at  all.  The  plaintiff  was  employed  in  the  ordinary  way.  I  do 
not  offer  evidence  as  to  the  value  of  the  work,  and  there  are  no  means 
before  you  of  knowing  it.  I  rely  on  the  contract  made  on  the  usage 
to  receive  commission,  and  the  implied  contract  founded  on  the  usage 
cannot  be  varied  without  an  express  stipulation. 

Lord  Denman,  C.  J.,  (in  summing  up.) — This  is  an  action  for  com- 
mission on  the  sale  of  ground-rents ;  and  if  you  think  the  plauitiflf  is 
entitled  to  commission,  the  verdict  ought  to  be  for  him.  If  there  was  an 
express  contract  that  could  not  be  varied ;  but  that  is  not  so  here,  and 
the  plaintiff  wishes  to  engraft  on  the  contract  this  custom  of  the  trade, 
by  which,  on  a  sale,  although  not  by  the  auctioneer,  the  full  commission 
is  payable,  and  the  three  auctioneers  who  have  been  called  prove  this  to 
be  the  custom.  Now  if  you  are  satisfied  that  those  three  gentlemen 
prove  a  usage  so  notorious  that  the  party  must  have  known  it,  then  it 
becomes  a  part  of  the  contract.  If  the  custom,  however,  is  not  so  no- 
torious, it  would  not  be  engrafted  on  the  contract,  and  then  a  fair  value 
only  for  the  plaintiff's  services  is  to  be  given,  and  you  will  say  what  is 
in  your  judgment  a  reasonable  remuneration,  whether  51/.  10*.  or  any 
greater  sum.  If,  however,  you  think  that  the  witnesses  called  for  the 
plaintiff  have,  by  theii:  evidence,  made  out  a  case  of  usage  so  notorious 
that  the  defendant  was  aware  of  it,  then  the  custom  is  engrafted  on  the 
contract,  and  the  plaintiff  is  entitled  to  his  commission.(tf ) 

Verdict  for  the  plaintitf  for  the  amount  of  the  coramission.(A) 

Sir  W.  Follett^  and  Montague  Smith,  for  the  plaintiff. 

Thesigery  and  F,  Robinson,  for  the  defendant. 

(a)  See  the  case  of  Wood  v.  Wood,  ante,  vol.  1,  p.  59,  (11  E.  C.  L.  R.  312  ) 
(Jb)  Sir  Edward  Sugden  says,  (Vend.  &  Pur.  lOtb  ed.,  val.  1,  p.  71,)  <*Th6  auctioneer  is» 
of  course,  entitled  to  a  fair  remuneration  for  his  labour;  the  amount  must  genera ilj' depend 
upon  private  agreement,  although,  where  there  is  no  special  agreement,  and  there  is  a  particular 
commission  commonly  charged,  and  the  seller  was  aware  of  the  custom,  that  would  undoubt- 
edly, in  most  cases,  be  the  measure  of  the  allowance.  It  would  be  difficult  in  any  case  to  reco- 
ver an  unwarrantable  or  exhorbitant  comrnisrsion.  Upon  large  sales  this  difficulty  is  moatlj 
obviated  by  making  a  contract  beforehand  with  the  auctioneer.  Mr.  Justice  Lawrence,  upon 
one  occajtion,  observed  (in  the  case  of  Tumkina  v.  White,  K.  B.,  1806,  reported,  3  Smith  Repw 
440,)  that,  *cunHidcring  ihe  great  sums  of  money  which  auctioneers  were  paid  for  preparini^ 
particulars  and  selling  estates,  they  ought  to  be  more  correct.  They  contended  some  time  ago 
(he  added)  that  they  were  entitled  to  have  the  full  sum  of  £5  per  cenL  commission,  even  if  a 
man  advertised  an  estate  to  be  sold  by  auction,  and  it  was  afterwards  sold  "by  private  contract, 
and  then  they  contended  for  half  the  lull  commission.'  If  several  land  agents  are  emploj^ied  to 
sell  an  estate,  one  who  6nds  a  purchaser  may  be  entitled  to  a  commission  for  so  doing,  although 
the  purchase  \*  made  of  another  of  the  agents  who  receives  his  commission  ;  but  the  jury  ara 
not  bound  to  give  what  is  termed  the  usual  commission  for  finding  a  purchaser,  viz.,  £2  per  cent. 
If  an  agent  for  sale  of  an  estate  is  to  be  paid  a  per  centage  on  the  sum  obtained,  he  cannot  re- 
cover hi«  commission  until  the  money  is  received  by  the  principal.  If  therefore  it  is  paid  into 
the  bank  under  an  act  of  Parliament,  by  the  authority  of  which  the  property  was  purchased, 
the  commission  is  not  recoverable  until  at  least  the  aeller*8  right  to  the  money  is  ascertained ; 
and  it  is  owing  to  his  wilful  default  that  he  has  not  received  it."  See  also  the  case  of  Murray 
▼.  Cume,  ante,  vol.  7,  p.  684,  (32  E,  C.  L.  R.  641.) 
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BEFORE  MR.  JUSTICE  COLERmGE. 
( Who  sat  for  Lord  Denmarij  C.  J.) 


POPE  and  Another  v.  ANDREWS.— p.  564. 

n  an  action  for  gooJs  sold  the  defendant  pleaded  that  the  defendant  and  M.  had  &g^erd  with  the 
plaintttra  that  M.  should  give  a  guarantee  for  payment  of  the  debt  by  instalments,  and  that 
the  guarantee  was  given  and  was  accepted  by  the  (ilaintiffs  in  satisfaction.  Replication— de* 
Dying  the  agreement,  and  denying  that  the  plaintiflis  had  accepted  the  guarantee  in  satisfac- 
tion. It  appeared  that,  before  the  hrini^ing  of  the  action  Mr.  L.  who  was  the  plaintiff's  attorney 
on  the  record,  had  written  to  the  defendant  for  payment  of  the  debt,  and  it  was  proposed  to 
give  evidence  of  what  Mr.  L.  had  said  after  he  had  so  written  and  before  the  action  ; — He/d, 
that  such  evidence  was  not  receivable  without  further  proof  of  the  agency  of  Mr.  Ij.  It  was 
afterwards  proved  by  Mr.  L.  that  M.  bad  avketi  him  to  propose  to  the  plaintiti*  to  accept  his 
guarantee,  ikod  thai  Mr.  L.  having  consented  to  do  so,  M.  signed  a  guarantee,  which  was  on  , 
the  next  day  sent  by  Mr.  L.  to  the  plaintiffs,  who  kept  it  three  weeks  and  then  returned  it. 

Heldt  that  if  the  plaintiffs  did  not  return  the  guarantee  within  a  rejasonable  time  they  roust 
be  taken  to  have  accepted  it,  and  that  unexplained — three  weeks  w«8  an  unreasonable  time:— 
Heltif  also,  that  if  .M.  was  worth  nothing,  and  was  a  mere  man  of  straw,  that  fact  woulil  make 
no  difference  on  these  pleadings,  as  the  plaintiffs  had  not  replied  fraud,  but  had  denied  that 
they  had  accepted  the  guarantee. 

Debt  by  the  plaintiffs,  as  sui-viving  partners  of  Samuel  Pope,  for 
goods  sold,  and  on  an  account  stated.  Pleas — as  to  all  except  15/.  14^., 
nunquam  indebitatus;  and  as  to  that  sum  there  was  an  agreement 
entered  into  between  the  plahitiffs,(by  Lewis  Grave  and  Co., their  agents,) 
George  Maddick,  and  the  defendant,  that  the  sum  of  15/.  14.y.  should  be 
paid  by  the  defendant  to  Lewis  Grave  and  Co.,  by  instalments  of  5s.  a 
fortnight,  the  first  instalment  to  be  payable  on  the  1st  of  February, 
1840,  and  that,  in  consideration  of  the  plaintiffs'  so  accepting  payment, 
the  instalments  should  be  guaranteed  by  George  Maddick;  and  the 
plea  \vent  on  to  aver  that  Maddick,  by  a  memorandum  in  writing, 
guaranteed  the  payment  of  the  instalments,  and  that  the  defendant  and 
Maddick  gave  and  entered  into  the  guarantee  and  agreement  in  full 
satisfaction  of  the  sum  of  15/.  14^.,  and  of  all  damages  sustained  by 
the  detention  thereof  The  plea  also  averred  a  tender  of  the  instal- 
ment due  on  the  1st  of  Febmary,  and  that  the  defendant  was  at  all 
times  ready  to  pay  it,  (concluding  with  a  verification.)  Replication,  as 
to  all  but  the  sum  of  15/.  14*.,  a  nolle  prosequi,  and  as  to  that  sum  a 
denial  of  the  agreement  mentioned  in  ^the  plea,  and  of  the  acceptance 
of  the  guarantee  and  agreement  in  satisfaction  and  discharge  of  the  sum 
of  15/.  14*.,  and  of  all  damages  for  the  detention  thereof,  in  manner 
and  form  &c.,  (concluding  to  the  country.) 

The  defendant's  counsel  began,  and  it  was  opened  by  Piatt,  for  the 
defendant,  that  this  debt  which  had  been  due  from  the  defendant  to  the 
plaintiffs,  who  had  retired  from  business,  had  been  assigned  (with  other 
debts)  to  Messrs.  Grave  &  Co.,  and  that  a  friend  of  the  defendant  named 
Maddick,  had  agreed  with  Mr.  Lake,  the  attorney  for  Messrs.  Grave  & 
Co.,  to  give  a  guarantee  for  payment  of  this  debt  by  instalments,  and 
that  that  guarantee  was  accordingly  given ;  but  that  after  the  Messrs. 
Grave  &  Co.  had  kept  it  three  weeks  they  returned  the  guarantee  and 
wished  to  break  tho  bargain,  which  he  submitted  they  could  not  do. 

It  appeared  that  the  present  action  was  commenced  on  the  22d  of 
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February,  1840;  and  it  was  proposed  on  the  part  of  the  defendant,  to 
give  evidence  of  what  Mr.  Lake,  the  plaintiff's  attorney  on  the  record, 
had  said  before  the  action  was  brought. 

fV.  H,  Watson^  for  the  plaintiffs. — I  submit  that  what  the  attorney 
on  the  record  said  before  the  action  was  brought,  is  not  receivable  in 
evidence.  In  the  case  of  Wagstaffy,  Wilson  it  was  held,  that  a  letter 
written  to  the  plaintiff's  attorney  before  action  brought  by  the  attorney, 
who  afterwards  appeared  as  attorney  on  the  record  for  the  defendant, 
was  not  evidence  of  a  fact  admitted  therein,  without  further  proof  that 
the  defendant  authorized  the  communication,  4  B.  &  Ad.  339,  (24  E.  C. 
L.  R.  70.)(tf) 

Piatt. — I  will  put  in  the  letter  of  Messrs.  Farrar  and  Lake,  demand- 
ing payment  of  the  money. 

The  letter  was  put  in :  it  was  a  letter  from  Messrs.  Farrar  and  Lake 
to  the  defendant,  dated  the  8th  of  January,  1840,  demanding  payment 
of  the  debt,  and  stating,  that  if  it  was  not  paid  within  a  week,  legal 
proceedings  would  be  commenced.  ' 

G,  T,  IVhitej  for  the  plaintiff,  now  proposed  to  go  into  evidence  of 
what  Mr.  Lake  had  said,  after  the  writing  of  this  letter  and  before  the 
bringing  of  the  action. 

JV,  H.  Watson. — That  is  not  made  evidence  by  the  letter  which  has 
been  put  in. 

Piatt. — It  is  shown  that  Messrs.  Farrar  and  Lake  wrote  to  demand 
payment. 

Coleridge,  J. — ^You  must  carry  it  to  this  extent,  that  if  Messrs.  Far- 
rar &  Lake  had  compromised  the  matter,  the  plaintiffs  would  have  been 
bound  by  it.  You  must  show  an  acquiescence  in  this  agreement  for  a 
guarantee  by  the  plaintiffs,  or  by  Messrs.  Grave  &  Co.  The  guarantee 
being  kept  by  Messrs.  Farrar  &  Lake  would  come  to  nothing,  except 
you  show  an  authority  from  either  the  plaintiffs  or  Grave  &  Co.  for 
making  the  agreement,  or  a  ratification  afterwards. 

The  evidence  was  not  given. 

On  the  part  of  the  defendant  Mr.  Lake  was  called.  He  said, — ^*'  We 
were  concerned  for  Messrs.  Grave  &  Co.  to  procure  payment  of  this 
debt;  on  the  25th  of  January,  1840,  a  person  named  Maddick  came  and 
asked  for  indulgence,  and  I  told  him  we  could  not  agree  to  an  offer  he 
had  made — of  paying  half-a-crown  a  week ;  on  the  30th  he  cauie  again 
and  offered  five  shillings  a  fortnight;  he  wished  me  to  make  the  offer  to 
the  plaintiffs ;  I  at  first  said  it  was  of  no  use,  but  at  kst  consented  to  d  j 
so,  and  sketched  out  a  guarantee  and  Maddick  si^iied  it ;  I  don't  re- 
member that  it  was  mentioned  "when  I  was  to  giv^ti  an  answer;  I  com- 
municated this  to  Messrs.  Grave  &  Co.  on  the  next  day,  and  sent  theiri 
the  guarantee ;  I  did  not  receive  the  guarantee  back  from  them  till  the 

(a)  In  the  cane  of  Marshall  v.  Cliff,  4  Camp.  133,  which  wus  an  action  against  the  owners 
of  a  ship,  it  was  held  to  be  sufficient  primd  facie  evidence  of  ownenbip,  to  put  in  an  underUking 
to  appear  for  them  before  the  commencement  of  the  action,  by  the  person  who  subiiequenlly 
acted  as  their  attorney  in  defending  it,  in  which  he  dt;scribed  them  as  owners ;  hut  in  the  cai^e 
of  Wagfitaff  V.  Wilson^  Mr.  Justice  J.  Parke  says,  "  lu  MarsLall  v.  Cliff  the  attorney's  Ictie." 
relied  on  to  prove  the  joint  ownership  of  the  defendants  contained  an  undertaking  to  appear  for 
them.  That  was  a  step  in  the  cause.  In  Roberta  v.  Lady  Gresley^  [ante,  vol.  3,  p.  380,]  (14  £. 
C.  L.  R.  35S,)  the  party  whose  letter  was  produced  and  whose  agency  was  relied  upon,  had 
already  acted  as  agent  for  the  defendant,  and  Lord  Tenlerden  thought  there  was  evidence  to  go 
to  the  jury  that  he  continued  so  when  the  letter  was  written."  8ee  the  cases  of  Wilmot  T. 
Smi/h,  ante,  vol.  3,  p.  4.'>3,  (24  E.  C.  L.  R.  386;)  Peyton  v.  Governor  of  St,  Tkoma8*s  Hosj^al. 
Id.,  p.  363,  (24  E.  C.  L.  R.  349;)  Roberts  v.  Lady  Grealey,  Id.,  p.  380,  (24  E.  C.  L.  R.  36b.) 
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20th  of  February,  and  never  notified  the  repudiation  of  it  to  the  defend- 
ant or  to  Maddick  till  the  21st." 

W,  H.  Watson, — The  guarantee  was  only  accepted  conditionally, 
and  Messrs.  Grave  afterwards  repudiated  it.  During  the  three  weeks 
from  the  30th  of  January  to  the  21st  of  February  no  communication  takes 
place. 

Coleridge,  J. — It  appears  to  me  on  Mr.  Lake's  evidence  to  stand 
thus: — Mr.  Lake  had  no  authority  proprio  marte  to  bind  either  the  plain- 
tiffs or  Messrs.  Grave  &  Co.,  but  when  Maddick  makes  the  proposal 
Mr.  Lake  says  he  will  submit  it  to  the  plaintiffs,  and  they  keep  the 
guarantee  for  three  weeks.  It  seems  to  me,  that  unexplained,  that  is  too 
long  a  time,  and  as  they  had  not  returned  it  before  they  cannot  do  so 
then. 

W,  H,  Watson  addressed  the  jury  for  the  plaintiffs,  and  called  wit- 
nesses with  a  view  of  showing  that  Maddick  was  a  person  who  had  no 
property,  and  whose  guarantee  was  therefore  valueless,  but  one  of  the 
witnesses  stated  that  he  informed  Messrs.  Grave  &  Co.  of  this  as  early 
as  the  9th  of  February. 

Coleridge,  J.  (in  summing  up.) — The  question  is,  whether  the  plain- 
tiffs have  accepted  this  guarantee.  As  to  any  oral  assent  or  any  assent 
in  writing,  it  is  not  even  suggested ;  but  a  party  may  assent  by  act  as  well 
as  by  word,  and  the  defendant  here  alleges,  that  the  plaintiffs  by  their 
act  have  accepted  this  guarantee.  If  a  person  offers  a  guarantee,  and 
more  still,  if  he  signs  a  guarantee  by  which  he  makes  himself  liable,  and 
that  be  sent  to  the  other  party,  such  other  party,  if  he  means  not  to 
accept  the  guarantee,  is  bound  expressly  to  dissent  within  a  reasonable 
time ;  and  if  he  k«*eps  the  guarantee  an  unreasonable  time,  h^is  bound 
to  accept  it  just  the  same  as  if  he  had  assented  to  it  by  words;  and  if  he 
has  ever  accepted  it  either  by  word  or  by  act,  he  cannot  afterwards 
retract.  It  appears  in  the  present  case,  that  this  debt  was  due  from  the 
defendant  to  Pope  &  Co.,  who  retired  from  business  and  assigned  this 
debt  to  Grave  &  Co.,  and  that  on  the  8th  of  January  Messrs.  Farrar  & 
Lake  apply  for  payment,  and  threaten  legal  proceedings  if  the  money 
is  not  paid.  After  this  a  person  named  Merrick  wishes  Mr.  Lake  to 
propose  to  Messrs.  Grave  that  the  money  should  be  paid  by  instalments 
on  Maddick's  guarantee.  Mr.  Lake  at  first  declines  to  make  the  pro- 
posal, but  at  last  says  that  he  will  do  so,  and  draws  a  guarantee  which 
Maddick  signs,  and  which  is  dated  on  the  30th  of  January.  The  ques- 
tion then  is,  whether  the  plaintiffs  accepted  this  guarantee.  The  plaintiffs 
now  say  that  Maddick  was  a  mere  man  of  straw ;  but  even  if  that  be 
so,  it  is  unimportant  on  these  pleadings,  as  the  plaintiffs  do  not  reply 
that  they  were  induced  to  accept  the  guarantee  by  misrepresentation  and 
fraud,  but  they  deny  that  they  ever  accepted  it  at  all.  You  will  there- 
fore consider  whether  the  plaintiffs  have  kept  this  guarantee  so  long  a 
time  without  repudiating  it,  that  they  must  be  taken  to  have  accepted 
it.  At  an  eariier  stage  of  the  cause  I  gave  an  opinion  that  they  have, 
and  I  still  am  of  that  opinion.  It  is  stated  by  one  of  the  witnesses,  that 
he  informed  Messrs.  Grave  &  Co.  that  Maddick  was  worth  nothing  as 
early  as  the  5th  of  February;  but,  instead  of  returning  the  guarantee  on 
that  day,  Messrs.  Grave  &  Co.  kept  it  till  tlie  21st:  and  I  own  that  it 
seems  to  me  that  they  have  kept  it  for  an  unreasonable  time;  for,  accord- 
ing to  their  own  statement,  they  on  the  5th  of  February  had  had  the  in- 
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formation  on  which  they  determined  not  to  accept  it,  and  yet  they  don't 
return  it  to  Mr.  Lake  to  send  back  to  the  defendant  till  the  21st. 

Verdict  for  the  defendant. 

W.  H,  Watson^  for  the  plaintiffs. 

Piatt y  and  G.  T.  fFhite,  for  the  defendant. 


First  Sitting  at  Westminster  in  Michaelmas  Term,  1840. 
BEFORE  MR.  JUSTICE  PATTE80N. 

BURLING  V.  PATERSON.-i).  570. 

Goods  were  taken  ander  a  fi.  fa.  as  the  goods  of  Sophia  W.,  and  on  an  issue  directed  to  try 
whether  the  goods  were  the  property  of  J.  B.,  it  was  proved  that  the  goods,  prior  to  1836,  be- 
longed to  Martin  W.  when  they  were  distrained  for  rent,  and  the  sum  for  which  they  were 
distrained  paid  in  the  name  of  Sophia  W.  with  the  money  of  the  plaintiff.  In  1837,  Martin 
W.  hecame  bankrupt  and  the  plaintiflf  paid  £128  to  the  official  assignee  for  Martin  W.*s  in- 
terest in  the  goods.  Early  in  1839,  Martin  W.  took  the  benefit  of  the  Insolvent  Debtors'  Act, 
but  his  assignee  never  claimed  the  goods.  In  November,  1839,  Sophia  W.  executed  an  as- 
signment of  the  goods  to  the  pUintiff  and  in  March,  1840,  the  goods  were  seized  under  a  fi. 
fa.  against  Sophia  W.  The  goods  always  hnd  remained  in  the  possession  of  Martin  W.  as 
the  ostensible  owner  of  them,  and  Sophia  W.  never  was  in  possession  of  them : — Held,  .hat 
on  these  facts  J.  B.  had  made  out  his  property  in  the  goods,  and  that  as  Sophia  W.  had  never 
been  in  the  possession  of  the  goods,  and  never  could  have  gained  false  credit  by  them,  these 
was  nothing  from  which  the  jury  ought  to  infer  that  the  assignment  was  fraudulent. 

Heldy  also,  that  the  -fact,  that  the  assignment  was  kept  at  Martin  W.*s  house,  was  immaterial,  and 
that  it  watf  also  immaterial  that  no  possession  of  the  goods  had  been  delivered  by  Sophia  W. 
to  the  plaintiff,  as  the  right  to  them  would  pass  by  the  execution  of  the  deed. 

Where  the  attestation  of  a  deed  is  in  the  usua\  form,  and  the  attesting  witness  recollects  seeing 
the  party  sign  the  deed,  but  does  not  recollect  any  other  form  being  gone  through,  it  wil!  be 
fur  the  jury  to  say  on  this  evidence,  whetlier  the  deed  was  not  duly  signed,  sealed,  and  deli- 
vered, as  all  that  is  very  likely  to  have  occurred,  though  the  witness  did  not  remember  it. 

Issue  directed  by  the  Court  of  Queen^s  Bench  to  try  whether  cerlaiti 
goods  were,  on  the  2d  of  March,  1840,  the  property  of  James  BurUng, 

It  appeared  that  the  goods  in  question  had  been  seized  by  the  sheriff 
of  Middlesex,  under  a  writ  of  fieri  facias,  which  had  been  sued  out 
against  Sophia  Wray,  and  it  was  proved  that  the  goods  in  question  had 
originally,  and  before  the  year  1836,  belonged  to  a  person  named  ^lartin 
Wray,  who  kept  a  shop  in  Holborn  for  the  sale  of  medicines,  at  wliicli 
place  the  goods  were  seized.  It  was  also  proved,  that,  in  the  year  1836, 
the  goods  were  distrained  on  for  rent  due  from  Martin  Wray,  and  that  the 
amount  of  the  distress  was  paid  in  the  name  of  Sophia  Wray,  and,  as  was 
proved  by  Martin  Wray,  with  the  money  of  the  plaintiff.  It  further  ap- 
peared that  Martin  Wray  had  become  bankrupt  in  the  year  1S37,  and  that 
after  his  bankruptcy  the  plaintiff  had  purchased  the  assignee's  interest  in 
the  goods,  and  paid  the  official  assignee  ^6128,  and  that  early  in  the  year 
1839,  Martin  Wray  took  the  benefit  of  the  Insolvent  Debtors'  Act.  It  did 
not  appear  that  the  assignee  under  that  insolvency  ever  claimed  the  goods, 
although  Martin  Wray  continued  to  be  the  ostensible  owner  of  them  at 
the  time  of  his  insolvency,  and  also  down  to  the  2d  of  March,  1840.  On 
the  part  of  the  plaintiff  a  deed  of  assignment  dated  on  the  20th  of  Novem- 
ber, 1839,  between  Sophia  Wray  of  the  one  part,  and  the  plaintiff  of  the 
other  part,  was  given  in  evidence,  by  which,  in  consideration  of  248/. 
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13*.,  Sophia  Wray  assigned  the  goods  mentioned  in  a  schedule  to  that 
deed  (the  goods  in  question)  to  the  plain tiif.  Tlic  attestation  of  the  deed 
was  in  the  usual  form,  but  the  attesting  witness  (a  female  servant  of 
Martin  Wray)  could  only  recollect  seeing  Sophia  Wray  sign  the  deed, 
and  could  not  recollect  whether  any  other  form  was  observed,  and  this 
witness  also  could  not  recollect  when  it  was  that  she  saw  the  deed 
signed,  any  further  than  that  it  was  about  ten  montlis  before  the  trial.(a) 
There  was  no  evidence  to  show  that  Sophia  Wray  had  ever  been  in 
possession  of  any  part  of  the  goods,  Martin  Wray  always  appearing  as 
the  ostensible  owner.  It  was  also  proved  that  the  deed  of  the  20th  of 
November  was  kept  in  a  cupboard  at  the  house  of  Martin  Wray,  in 
which  the  goods  were  seized  by  the  sheriff  on  the  2d  of  March,  1840. 

Piatt,  for  the  defendant,  addressed  the  jury,  and  contended  that  the 
goods  never  were  the  property  of  the  plaintiff,  and  that  the  bill  of  sale, 
which  was  not  distinctly  proved  to  have  been  executed  before  the  2d  of 
March,  1840,  was  fraudulent. 

Patteson,  J.,  (in  summing  up.) — The  question  is,  whether  these  goods, 
on  the  2d  of  March,  1840,  were  the  property  of  the  plaintiff,  the  goods 
having  been  on  that  day  seized  by  the  sheriff  of  Middlesex,  as  being 
the  goods  of  Sophia  Wray ;  however,  if  tliey  were  neither  the  property 
of  the  plaintiff  nor  of  Sophia  Wray,  the  plaintiff  will  not  be  entitled  to 
recover  on  this  issue.  The  case  on  the  part  of  the  plaintiff  is,  that  the 
property  in  these  goods  passed  to  him  by  the  deed  of  the  20th  of  No- 
vember, and  the  plaintiff  asserts  that  there  was  no  fraud  or  false  credit 
in  Sophia  Wray,  as  Martin  Wray  always  appeared  as  the  owner  of  the 
goods.  As  regards  the  creditors  of  Martin  Wray,  the  plaintiff  could 
not  perhaps  hold  these  goods  as  against  them ;  but  as  they  do  not  claim 
the  goods,  and  the  execution  in  the  present  case  was  for  a  debt  due  from 
Sophia  W^ray,  and  not  for  a  debt  due  from  Martin  Wray,  the  possession 
of  Martin  Wray  appears  to  me  to  be  immaterial,  though  it  is  singular 
that  the  assignees  under  Martin  Wray's  insolvency  should  never  have 
claimed  the  goods.  Then,  as  to  the  bill  of  sale,  if  Sophia  Wray  really 
executed  the  bill  of  sale  before  the  2d  of  March,  1840,  she  transferred 
the  goods  to  the  plaintiff,  and  the  property  in  them  was  passed  by  it. 
There  is  no  evidence  that  Sophia  Wray  was  ever  in  the  ostensible  pos- 
session of  these  goods,  or  ever  gained  any  false  credit  by  them,  the  pos- 
session of  them  having  always  been  in  Marthi  Wray.  Then,  did  Sophia 
Wray  sign,  seal,  and  deliver  the  deed  ?  The  witness  recollects  her  sign- 
ing it,  which  is  the  least  material  point; (6)  however,  you  will  say  whe- 

(a)  In  caM»s  whrre  the  precise  time  of  the  execution  of  a  deeil  is  important,  it  might  he  oAeo 
eofiTenicnt  for  the  date  of  the  execution  of  the  deed  to  be  inserted  in  the  attestation,  and  for  the 
ttlestiof^  witness  to  insert  the  date  in  bis  own  bandwritini?. 

ih)  Very  ancient  deeds  were  never  signed ;  and  before  the  Statute  of  Frauds,  (29  Car.  2,  c.  3,) 
it  is  quite  clear  that  even  conveyances  of  land  di<l  not  require  a  signature,  and  weie  rendered 
valid  by  the  seal  only,  and  in  the  case  of  L*'mai/ne  v.  Stunley,  3  Lev.  1,  North,  C.  J.,  and  Wynd- 
ham  and  Charlton,  Js.,  were  of  opinion  that  llie  testator  putting  his  seal  to  a  will,  was  siffning 
within  the  Statute  of  Frauds,  but  Levinz,  J.,  doubteci,  and  in  the  case  of  Wameford  v.  Warne- 
(ttrdy  2  8tr.  764,  Lord  Raymond  held  at  Nixi  Prius  that  **  sealing  a  will  is  a  signing  within  the 
ntatute  of  Frauds  and  Perjuries."  Royal  charters  have  at  thia  day  no  signature ;  the  warrant 
under  the  royal  sign  manual,  on  which  each  of  them  is  made  out,  standing  in  much  the  same 
relation  to  the  charter  itself  aa  the  agreement  for  the  sale  of  an  estate  does  to  the  deed  of  con- 
vejance.  Many  of  us  have  no  doubt  seen  pictorial  representations  of  King  John  signing  Magna 
Charts,  without  rerollerting  that  they  are  founded  on  error.  Magna  Charla  was  sealed^  but  was 
t^  signed,-  and  even  the  articles  for  that  charter,  entered  into  Itetween  the  barons  and  King 
John,  commencing  **  Ista  sunt  capitula  quo  Barones  petunt  et  Dominus  Rex  concedit,"  (now 
Rmaiaing  in  the  British  Museum,)  are  under  teal,  but  not  signed  i  and  it  seema  to  be  a  matter 
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tber  this  evidence  satisfies  you  that  Sophia  Wray  authenticated  the  seal, 
either  by  touching  it  or  the  like,  and  also  whether  she  delivered  the 
deed,  all  which  is  very  likely  to  have  occurred,  though  the  witness  does 
not  remember  it.  If  this  deed  was  executed  by  Sophia  Wray  upon  the 
2d  of  March,  I  see  nothing  to  impeach  it,  as,  if  executed  by  Sophia 
Wray,  it  would  pass  the  property,  unless  there  was  some  fraud;  and 
as  the  goods  were  never  left  with  Sophia  Wray;  and  as  no  false 
credit  was  given  to  her  by  the  possession  of  them,  I  think  that  there 
is  nothing  from  which  you  can  infer  fraud.  If  the  whole  matter 
was  fraud  from  beginning  to  end,  the  case  would  be  different ;  but  we 
find  that  the  distress  was  paid  out  in  the  name  of  Sophia  Wray,  but 
with  the  money  of  the  plaintiff,  and  that  the  plaintiff  also  paid  dei28  to 
the  official  assignee.  It  therefore  appears  to  me  that  there  is  no  pretenci 
for  saying  that  there  was  fraud.  It  is  proved  that  the  plaintiff  had  not 
the  possession  of  the  deed,  and  that  it  was  kept  at  Martin  Wray's ;  but 
I  think  that  that  is  not  material.  There  is  also  no  evidence  of  any  deli- 
very of  possession  of  the  goods  to  the  plaintiff,  as  by  giving  a  chair  m 
the  name  of  the  whole,  or  the  like :  however,  that  is  not  necessary, 
though  sometimes  done,  as  the  property  in  the  goods  would  pass  by  the 
mere  execution  of  the  deed.  If  this  deed  was  executed  by  Sophia  Wray 
upon  the  2d  of  March,  1840,  it  appears  to  me  that  the  plaintiff  has  made 
out  his  case. 

Verdict  for  the  defendant  (a) 

Bylesj  for  the  plaintiff. 

Piatt  J  for  the  defendant. 


On  a  subsequent  day,  Byles  applied  to  the  court  for  a  new  trial,  on 
affidavits,  and  also  on  the  ground  that  the  verdict  was  against  evidence; 
and  the  court  granted  a  rule  to  show  cause. 

of  some  doabt  whether  King  John  could  write,  as  no  royal  autograph  of  any  English  monarch  in 
known  to  be  in  existence  earlier  than  that  of  Richard  the  8econd,whose  reign  commenced  161  yeani 
after  the  death  of  King  John ;  and  since  that  time  the  aeries  of  royal  autographs  \%  comoiete. 
The  charter  of  the  foundation  of  Battle  Abbey  by  William  the  Conqueror,  which  is  in  the  Bri- 
tish Museum,  (Harl.  Char.  83,  A.  xii.,)  has  evidently  had  a  seal  attached  to  it,  which  ha^  l»ecn 
lost,  but  it  has  now  at  the  foot  of  it  the  mark  of  William  the  Conqueror,  the  marks  of  the  two 
archbishops,  of  four  bishops,  and  of  six  of  the  temporal  nobility.  The  cross  of  each  has  the  nsme 
written  against  it  thus,  **  Wille-)-Imu8  Rex;  Lanfr^-ancus  arch.  Cant.;  Tomas 4- arc-hiep. 
Ebor."  &c.,  but  the  names  are  manifestly  not  Mgnatures.  This  charter  is  in  a  very  plain  and  eixMl 
handwriting,  and  is  in  perfect  preservation.  The  leases  of  colleges  and  other  corporations  a^^gre- 
gate  are  always  under  their  common  seal,  without  any  signature  at  all  being  affixed  to  them, 
(a)  See  the  case  of  Riches  v.  Eoans,  Esq.,  post 
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Second  Sittings  at  Wettmtruter  in  Michaelmat  Term,  1840. 
BEFORE  MR.  JUSTICE  PATTESON. 

MASON  V.  NEWLAND  and  ROSIER.— p.  575. 

A  mare  was  distrained,  damage  feasant,  bj  A.,  and  detained  in  the  ppund  bj  the  pound- 
keeper  B.  for  several  days.  B.  supplied  the  mare  with  food  while  in  the  pound,  and  A. ' 
&  B.  joined  in  selling  the  mare  for  the  keep : — ffeld^  in  an  action  of  trover,  bj  the  owner  ■ 
of  the  mare  against  A.  &  B.,  that  if  they  bon&  fide  and  honestly  intended  to  sell  the  mare 
under  the  provisions  of  the  stat.  6  &  6  Will.  4,  c.  59,  s.  4  (the  cruelty  to  animals'  act),  they 
were  entitled  to  notice  of  action,  and  to  have  the  venue  laid  in  the  proper  county :  but  on 
these  facts  the  judge  would  not  nonsuit,  but  left  it  to  the  jury  to  say  whether  the 
defendants  meant  bona  fide  to  act  upon  the  provisions  of  that  statute,  and  that  if  they . 
did  the  defendants  were  entitled  to  their  verdict. 

If  a  defendant  plead  not  guilty  **  by  statute"  to  the  declaration,  that  plea  also  extends  to 
a  new  assignment 

If  a  defendant  does  not  add  the  words  *'by  statute"  on  the  margin  of  his  plea  of  not. 
guilty,  he  cannot  give  special  matter  in  evidence  to  bring  himself  within  an  act  of  Par- 
liament, which  allows  a  plea  of  not  guilty ;  but  if  at  the  end  of  the  plaintiff's  case  it 
appear  that  the  defendant  was  entitled  to  notice  of  action,  and  to  have  the  venue  laid 
in  the  proper  county,  and  the  plaintiff  gave  no  notice  of  action,  and  the  venue  be  in  a 
wrong  county,  this  is  not  aided  by  the  defendant  having  omitted  to  add  the  words  **  by 
statute"  on  the  margin  of  his  plea. 

SemUe,  that  under  the  4th  section  of  the  stat.  6  &  6  Will.  4,  c.  69,  the  person  who  is 
bound  to  supply  food  to  impounded  cattle  is  the  distrainer  or  person  at  whose  suit  they 
are  impounded,  and  not  the  pound-keeper ;  but  if  the  pound-keeper  supplies  the  food 
at  the  request  of  the  distrainer,  or  the  distrainer  joins  with  the  pound-keeper  in  a  sub- 
sequent sale  of  the  cattle  under  this  act,  the  pound-keeper  and  the  distrainer  are  for 
this  purpose  to  be  considered  as  one. 

SembU,  that  the  4th  section  of  this  statute  excludes  any  right  in  the  owner  of  the  cattle 
to  supply  them  with  food  while  in  the  pound.  Under  the  provisions  of  this  statute  the 
distrainer  who  supplies  the  food,  may  either  apply  to  a  magistrate  to  allow  any  sum 
not  exceeding  double  the  value  of  the  food,  or  may  sell  the  cattle ;  but  no  magistrate 
ought  to  allow  more  than  the  actual  value  of  the  food,  if  the  owner  of  the  cattle  waa 
willing  to  supply  the  food  himself. 

If  cattle  be  sold  under  this  provision  of  the  stat  5  &  6  Will.  4,  c.  69,  the  distrainer  can 
only  get  the  single  value  of  the  food,  and  not  the  amount  of  the  damage  for  which  the 
cattle  were  distrainee),  as  all  the  overplus  beyond  the  value  of  the  food,  and  the 
expenses  of  the  sale,  is  to  be  returned  to  the  owner  of  the  cattle. 

The  5th  section  of  the  stat  o  &  6  Will.  4,  c.  69,  does  not  give  any  person  a  right  to  any 
payment ;  it  merely  allows  charitable  persons  to  supply  food  to  impounded  cattle  with- 
out being  liable  to  an  action  for  doing  so. 

Trovek  for  a  mare. — Pleas  by  the  defendant  Newland:  Ist,  Not 
guilty;  2d,  that  the  defendant  Newland  was  keeper  of  a  common  pound, 
and  that  the  defendant  Rosier  had  taken  the  mare  in  a  close  of  his  doing 
damage,  and  had  delivered  her  to  this  defendant  to  be  impounded,  and 
that  he  did  impound  the  mare  for  the  cause  aforesaid.  Pleas  by  the  de- 
fendant Rosier:  1st,  Not  guilty,  " by  statute  ;'*  and,  2d,  that  he  took  the 
mare  damage  feasant,  and  caused  her  to  be  impounded.(a)     New  assign- 

(tf;  As  the  forms  of  the  defendants'  special  pleas  moy  be  useful  in  practice,  we  haYe 
subjoined  them : — 

'■  And  for  a  further  plea  in  this  behalf,  the  defendant  A.  N.  says,  that  before  and  at  the 
time  when,  &c.,  he,  the  defendant  A.  N.,  was  and  stiU  is  the  keeper  of  a  common  and 
open  pound,  situate  in  the  parish  of  M.,  in  the  county  of  S.,  to  wit,  the  pound  of  the 
manor  of  V.  there,  and  the  defendant  T.  B.,  just  before  the  said  time  when,  &o.,  to  vlt^ 
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ment  to  the  second  plea  of  the  defendant  Newland,  that  the  plaintiff 
commenced  his  action  for  that  this  defendant  on  other  and  different  oc- 
casion, and  for  a  different  purpose,  took  and  converted  the  mare  to  his 
own  use :  there  was  also  a  similar  new  assignment  to  the  2d  plea  of  the 
defendant  Rosier. 

It  appeared  that  the  plaintiff's  mare  had  been  turned  out  on  Mitcham 
Common  on  the  26th  of  June,  1840,  and  that  the  mare  had  on  that  night 
got  into  the  field  of  the  defendant  Rosier,  who  had  sent  her  to  the  other 
defendant,  who  was  the  pound-keeper,  to  be  impounded ;  and  that  the 
mare  was  kept  in  the  pound  for  several  days,  and  fed  by  the  defendant 
Newland.  It  further  appeared,  that  the  plaintiff  offered  2«.  6d.  for  the 
damage,  and  2d,  for  the  impounding,  but  that  the  defendant  Newland 
said  that  he  was  to  receive  10«.  for  the  damage,  and  would  not  deliver 
up  the  mare.  It  also  appeared  that  printed  hand-bills  were  posted  up, 
for  more  than  three  days,  announcing  that  the  mare  would  be  sold  at 
Croydon  market  for  its  keep  on  the  10th  of  July,  and  that  it  was  sold 
accordingly  for  4?.  10«.,  the  defendant  Rosier  being  present.  It  was 
also  proved  that  the  mare  was  worth  £1  or  <£8. 

E.  JameSj  for  the  defendant  Newland. — I  submit  that  the  defendant 
Newland  was  entitled  to  notice  of  action.  The  defendant  Newland  acted 
as  the  pound-keeper,  and  he  supplied  food  to  the  mare  while  in   the 

r»und,  and  he  was  therefore  justified  in  selling  her  under  the  stat.  5  & 
Will.  4,  c.  59,  s.  4, (a)  which  is  au  act  for  preventing  cruelty  to  ani- 
on the  daj  and  year  aforesaid,  had  taken  and  detained  the  said  cattle  in  the  declaration 
mentioned,  in  a  close  of  him,  the  said  defendant  T.  R.,  situate  in  the  parish,  county,  and 
manor  aforesaid,  doing  damage  there  to  the  defendant  T.  B.,  and  had  then  delivered  the 
same  to  the  defendant  A.  N.,  as  keeper  of  the  said  pound,  to  be  impounded  in  the  said 
pound.  And  the  defendant  A.  N.,  as  keeper  of  the  said  pound,  then  and  just  before  tiie 
said  time  when,  &c.,  took  and  received  the  said  cattle  of  and  fh>m  the  defendant  T.  R., 
for  the  purpose  aforesaid,  and  then,  at  the  request  of  the  defendant  T.  R.,  impounded 
the  same  as  such  distress  as  aforesaid  in  the  said  pound,  and  then,  as  keeper  of  the  said 
pound,  and  at  the  request  of  the  said  defendant  T.  R.,  kept  and  detained  the  same  from 
the  plaintiff  until  and  at  the  said  time  when,  &c.,  so  impounded  as  such  distress  as  afore- 
said in  the  said  pound,  and  at  the  said  time  when,  &c.,  refused  to  deliver  the  same  to 
the  plaintiff,  the  same  being  detained  by  him  the  defendant  A.  N.,  as  keeper  of  the  said 
pound  as  aforesaid,  for  and  at  the  request  of  the  defendant  T.  R.,  as  he  the  defendant  A. 
K.  might  for  the  cause  aforesaid,  which  is  the  same  supposed  conversion  in  the  declaration 
mentioned,  and  whereof  the  plaintiff  hath  above  complained ;  and  this  the  defendant  A.  N. 
1b  ready  to  verify,  &c.  (Signed),        James  Watsoh. 

'*  And  for  a  further  plea  to  the  grievances  in  the  declaration  mentioned,  so  far  as  they 
relate  to  the  said  mare  therein  mentioned,  the  defendant  T.  R.  says,  that  he  the  defend- 
ant T.  R.,  before  and  at  the  said  time  when,  &c.,  was  lawfully  possessed  of  a  certain 
«lose  with  the  appurtenances,  called  the  Wildford-lane  Field,  situate  at  M.,  in  the  county 
of  S.,  and  because  the  said  mare  before  and  at  the  said  time  when,  &c.,  was  wrongfully 
in  the  said  close  of  the  said  defendant  T.  R.,  eating  and  depasturing  the  grass  and  herb- 
nge  of  the  defendant  T.  R.  there  then  growing,  and  doing  damage  to  the  defendant  T.  R., 
lie  the  defendant  T.  R.  seized  and  took  the  said  mare  in  the  said  close  so  doing  damage 
thereon  as  aforesaid,  as  a  distress  for  the  said  damage,  and  led  the  said  mare  out  of  the 
said  close  to  the  common  pound  in  M.  aforesaid,  and  &ere  impounded  and  kept  impounded 
the  same  as  it  was  lawful  for  the  defendant  T.  R.  to  do  for  the  cause  aforesaid,  which  are 
the  same  grievances  in  the  declaration  mentioned,  so  fax  as  they  relate  to  the  said  mare 
therein  mentioned ;  and  this  the  defendant  T.  R.  is  ready  to  verify,  &c.'' 

(Signed),        H.  H.  Ptkb. 

(a)  By  which,  after  reciUng  that  **  Whereas  great  cruelties  are  practised  by  reason  of 
keeping  and  detaining  horses,  asses,  and  other  cattle  and  animals  impounded  and  con- 
fined without  food,  frequently  for  many  days,"  for  remedy  whereof  it  is  enacted,  **That 
from  and  after  the  passing  of  this  act,  every  person  who  shaU  impound  or  confine,  or 
oause  to  be  impounded  or  confined,  any  horse,  as^  or  other  cattle  or  animal,  in  any  com- 
mon pound,  open  pound,  or  close  pound,  or  in  any  enclosed  place,  shaU,  and  he  is  hereby 
required  to  find,  provide  and  supply  such  honse,  ass,  and  other  cattle  or  animal  so  im- 
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mals ;  and  by  sect.  19  of  that  act,  it  is  enacted,  ''  that  all  actions  and 
prosecutions  which  may  be  brought  or  commenced  against  any  person 
for  anything  done  in  pursuance  or  under  the  authority  of  this  act,  shall 
be  commenced  within  one  calendar  month  next  after  the  fact  committed, 
and  not  afterwards,  and  shall  be  brought  and  tried  in  the  county  or 
place  where  the  cause  of  action  shall  arise,  and  not  elsewhere,  and  notice 
in  writing  of  any  such  action,  and  specifying  the  cause  thef eof,  shall  be^ 
given  to  the  defendant  fourteen  clear  days  at  least  before  the  commence- 
ment of  any  such  action ;  and  the  defendant  in  such  action  may  plead 
the  general  issue,  and  give  this  act  and  any  other  matter  or  thing  in  evi- 
dence at  any  trial  to  be  had  thereupon :  and  if  the  cause  of  action  shall 
appear  to  arise  from  or  in  respect  of  any  matter  or  thing  done  in  pursu- 
ance and  by  the  authority  of  this  act,  or  if  any  such  action  shall  be 
brought  after  the  expiration  of  one  calendar  month,  or  shall  be  brought 
in  any  other  county  or  place  than  as  aforesaid ;  or  if  notice  of  such  actioa 
shall  not  have  been  given  in  manner  aforesaid,  or  if  tender  of  sufficient 
amends  shall  have  been  made  before  such  action  commenced,  or  if  a  suf- 
ficient sum  of  money  shall  have  been  paid  into  court  after  such  action 
commenced,  by  or  on  behalf  of  the  defendant,  the  jury  shall  find  a  verdict 
for  the  defendant:"  and  this  action,  if  brought  at  all,  ought  to  have  beea 
brought  in  Surrey  instead  of  Middlesex. 

Montagu  Chambers,  for  the  defendant  Rosier. — The  defendant  Rosier 
was  entitled  to  have  notice  of  action,  and  the  venue  in  the  proper  county. 
The  action  is  not  for  the  taking  or  putting  in  the  pound,  but  is  for  the 
subsequent  sale.  It  is  shown  that  the  animal  was  fed  in  the  pound,  and 
the  sale  either  was,  or  was  evidently  intended  to  be,  in  strict  compliance 
with  the  provisions  of  the  4th  section  of  the  stat.  5  &  6  Will.  4,  c.  56. 

Patteson,  J. — The  enactments  as  to  the  supply  of  food  under  the  4th 
section  do  not  appear  to  me  to  be  intended  to  apply  to  the  pound-keeper. 
It  seems  to  me  that  the  person  who,  under  those  enactments,  is  bound 
to  supply  the  animal  with  food,  is  the  person  at  whose  suit  (if  I  may  use 
the  expression)  the  animal  is  put  in  the  pound. 

Montagu  CJiambers. — Tlicre  is  silso  no  conversion  proved  against  the 
defendant  Rosier,  except  the  putting  in  the  pound. 

Pattbson,  J. — The  6th  section  of  the  statute  5  &  6  Will.  4,  c.  56, 

pounded  or  eoafined  daily,  with  good  and  safficient  food  and  nonriskment,  for  so  long  a 
time  as  such  horse,  ass,  or  other  cattle  or  animnl  shall  remain  and  continue  so  impounded 
or  confined  as  aforesaid ;  and  every  such  person  who  shall  so  find,  provide,  and  supply 
any  such  horse,  ass,  or  other  cattle  or  animal  with  such  daily  food  and  nourishment  as 
aforesaid,  shall  and  may,  and  he  and  they  are  hereby  authorized  and  empowered  to  reco- 
Yer  of  and  from  the  owner  or  owners  of  such  cattle  or  animal  not  exceeding  double  the 
fall  value  of  the  food  and  nourishment  so  supplied  to  such  cattle  or  animal  as  aforesaid^ 
by  proceeding  before  any  one  Justice  of  the  peace,  within  whose  jurisdiction  such  cattle- 
or  animal  shall  have  been  so  impounded  and  supplied  with  food  as  aforesaid,  in  like  man- 
ner as  any  penalty  or  forfeiture  or  any  damage  or  injury  may  be  recovered  under  and  by 
virtue  of  any  of  the  powers  or  authorities  in  this  act  contained,  and  which  value  of  the 
food  and  nourishment  so  to  be  supplied  as  aforesaid,  such  justice  is  hereby  fully  autho* 
rized  and  empowered  to  ascertain,  determine,  and  enforce  as  aforesaid,  and  every  persoi^ 
who  shall  have  so  supplied  such  food  and  nourishment  as  aforesaid,  shall  be  at  liberty,  if 
he  shall  so  think  fit,  instead  of  proceeding  for  the  recovery  of  the  value  thereof  as  last  afore* 
said,  after  the  expiration  of  seven  clear  days  from  the  time  of  impounding  the  same,  te 
sell  any  such  horse,  ass,  or  other  cattle  or  animal,  openly  at  any  publio  market  (after 
having  given  three  days'  public  printed  notice  thereof)  for  the  most  money  that  can  b* 
then  got  for  the  same,  and  to  apply  the  produce  in  discharge  of  the  value  of  such  food' 
and  nourishment  so  supplied  as  aforesaid,  and  the  expenses  of  and  attending  such  sale, 
rendering  the  overplus  (if  any)  to  the  owner  of  such  cattle  or  animal." 
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does  not  give  any  person  a  right  to  any  payment;  it  merely  allows 
charitable  persons  to  supply  food  to  impounded  cattle,  without  being 
liable  to  an  action  for  doing  so.  I  cannot  nonsuit  the  plainfiff ;  because 
the  19th  section  of  the  act  says,  that  if  there  is  no  notice  of  action,  or 
the  venue  is  not  in  the  proper  county,  the  verdict  shall  be  for  the  de- 
fendant. I  think  that  the  selling  of  the  mare  was  a  conversion  distinct 
from  the  taking,  but  I  think  also  that  that  was  intended  to  be  a  sale 
under  the  4th  section  of  the  statute  5  &  6  Will.  4,  c.  59 ;  and  it  there- 
fore appears  to  me  that  the  defendants  are  within  the  protection  of  the 
19th  section,  if  they  acted  bonfi  fide ;  and  the  question  whether  they 
acted  bonfi  fide  or  not,  is  the  question  that  I  must  leave  to  the  jury. 

E.  Jame%  addressed  the  jury  for  the  defendant  Newland.  A  pound* 
keeper  is  not  the  person  to  determine  whether  cattle  shall  be  impounded 
or  not ;  he  must  impound  if  the  cattle  are  brought  to  him.  In  the  case 
of  Brandling  v.  Kenty  1  T.  R.  60,(a)  Mr.  Justice  Buller  says,  "  It  has 
been  decided  in  the  case  of  a  pound-keeper  that  he  is  bound  to  receive 
every  thing  offered  to  his  custody,  and  is  not  answerable  whether  the 
thing  were  legallv  impounded  or  not."  And  if  the  defendant  Newland 
had  discharged  the  animal  for  the  2«.  6d.  offered,  the  other  defendant 
might  have  sued  him  for  the  difference.  The  question  is,  whether  the 
defendant  Newland  acted  bonfi  fide  ?  He  fed  the  animal,  and  believed 
he  had  a  right  to  sell  it  for  its  keep. 

Patteson,  J. — I  doubt  whether  the  pound-keeper  is  bound  to  feed  an 
animal  in  the  pound ;  but  if  he  does  it  by  the  direction  of,  and  in  con- 
junction with  the  person  who  caused  the  cattle  to  be  impounded,  they 
are  then  to  be  considered  as  one. 

Montagu  Chambera  addressed  the  jury  for  the  defendant  Rosier,  and 
contended  that  the  defendant  Rosier  had  acted  bonfi  fide. 

Charnockj  for  the  plaintiff. — The  plea  of  not  guilty,  which  was 
pleaded  by  the  defendant  Newland  to  the  declaration,  is  not  a  plea  "  by 
statute,"  {b)  neither  is  his  plea  of  not  guilty  to  the  new  assignment. 
The  plea  of  the  defendant  Rosier  to  the  new  assignment  is  also  not  '^  by 
statute,"  and  it  is  on  that  plea  that  the  present  trial  proceeds. 

Chambers, — This  objection  cannot  apply  to  the  want  of  notice  of  ac- 
tion ;  and  with  respect  to  the  defendant  Rosier,  his  plea  to  the  declara- 
tion is  "  by  statute." 

Patteson,  J. — With  respect  to  the  defendant  Rosier,  there  is  cer- 
tainly nothing  in  the  objection.     His  plea  of  not  guilty  to  the  declara- 

(a)  In  the  case  of  Badkin  y.  Powell,  Cowp.  476,  Lord  Mansfield,  C.  J.,  said,  *<  The 
pound-keeper  is  bound  to  take  and  keep  whatever  is  brought  to  him  at  the  peril  of  the 
person  who  brings  it.  There  is  no  judgment,  no  direction,  no  written  warrant  or  exami- 
nation to  be  had  by  him."  **  He  only  takes  the  cattle  as  he  is  obliged  to  do,  at  the  peril 
of  the  persons  who  bring  them.  If  wrongfully  taken,  they  are  answerable,  not  he.  It 
would  be  terrible  if  a  pound-keeper  were  liable  to  an  action  for  refusing  to  take  cattle 
in,  and  were  also  liable  in  another  action  for  not  letting  them  go.  If  he  goes  one 
jot  beyond  his  duty,  and  assents  to  the  trespass,  that  may  be  a  different  case."  *'  When 
cattle  are  once  impounded  he  cannot  let  them  go  without  a  replevin,  or  without  the  con- 
sent of  the  party.  Upon  their  being  released,  he  is  entitled  to  legal  fees.  If  he  is  guilty 
of  extortion,  there  is  another  remedy."  See  the  case  of  Sex  ▼.  Bradahato,  ante,  vol.  7, 
p.  238. 

(6)  By  the  rule  T.  T.  1  Vict  '*It  is  ordered,  that  in  every  case  in  which  a  defendant 
shall  plead  the  general  issue,  intending  to  give  the  special  matter  in  evidence  by  virtue  of 
any  act  of  Parliament,  he  shall  insert  in  the  margin  of  such  plea,  '  By  statute,*  otherwise 
such  plea  shall  be  taken  not  to  have  been  pleaded  by  virtue  of  any  act  of  Parliament, 
and  such  memorandum  shaU  be  inserted  in  the  margin  of  the  issue  and  the  nisi  priua 
recordl  ' 
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tion  is  "by  statute;"  and  it  was  held  in  the  case  of  ITm^e  v.  2%<f 
Thames  Commissioners,  6  Moore,  324,  that  the  plea  of  the  general  issud 
to  the  declaration  goes  also  to  the  new  assignment,  even  though  there 
was  judgment  by  default  on  the  new  assignment. 

Chadwiche  Jones^  for  the  plaintiff. — Does  not  yonr  lordship  think  that 
the  new  assignment  gives  the  go-by  to  the  former  pleas  ? 

Patteson,  J. — No;  only  to  the  justification.  You  join  issue  on  the 
general  issue  by  saying,  "  and  the  plaintiff  doth  the  like.** 

Chadwicke  Jones. — The  defendant  Newland  does  not  refer  to  any 
statute  on  the  margin  of  any  of  his  pleas.  • 

Patteson,  J. — I  think  it  is  quite  clear  that  for  want  of  the  marginal 
reference  the  defendant  Newland  could  not  have  gone  into  evidence  to 
bring  himself  within  the  act  of  parliament.  The  rule  only  is  that  he 
shall  not  give  special  matter  in  evidence.  The  defendant  Newland  has 
given  no  evidence,  and  he  has  not  proposed  to  give  any.  But  this  is  a 
failure  on  the  plaintiff's  case ;  because,  as  it  appears  that  this  was  a  case 
within  the  act  of  Parliament,  the  plaintiff  was  bound  to  give  some  evi- 
dence to  show  that  he  had  given  notice  of  action,  and  had  laid  the  venue 
in  the  proper  county. 

Chadwicke  Jones. — That  being  your  lordship's  opinion,  I  can  only  ask 
your  lordship  to  leave  it  to  the  jury  on  the  bona  fides.(a) 

Patteson,  J.  (in  summing  up). — The  only  question  is,  whether  these 
defendants  sold  this  mare  bonfi  fide,  to  reimburse  themselves  for  its 
keep  while  it  was  in  the  pound ;  for  if  in  selling  this  mare  they  were  in- 
tending to  proceed  on  the  provisions  of  this  act  of  Parliament,  the 
plaintiff  should  have  given  notice  of  action,  and  laid  his  venue  in  Sur- 
rey. It  is  not  essential  that  the  defendants  should  have  precisely,  and 
in  every  respect,  pursued  the  enactments  of  the  statute ;  it  is  sufficient  if 
they  intended  to  proceed  actually  and  honestly  on  its  provisions ;  and  if 
they  did,  you,  as  a  jury  of  the  county  of  Middlesex,  have  no  jurisdic- 
tion. It  is  not  necessary  here  to  consider  whether  the  pound-keeper  is 
the  person  bound  to  supply  food  to  impounded  cattle — I  rather  think 
that  he  is  not,  and  that  the  person  who  causes  them  to  be  impounded  is 
the  person  who  is  bound  to  supply  them  with  food ;  but  if  the  pound- 
keeper  supplies  them  with  food,  and  the  distrainor  joins  in  selling  them 
for  their  keep,  the  distrainor  and  the  pound-keeper  are  for  this  purpose 
to  be  considered  as  one.  The  4th  section  seems  to  exclude  any  right  in 
the  owner  of  the  cattle  to  procure  food  for  them  while  in  the  pound  ;  but 
it  also  does  not  absolutely  give  the  distrainor  double  the  value  of  the 
food  supplied  by  him,  but  only  empowers  a  justice  of  the  peace  to  allow 
a  sum  not  exceeding  double  the  value ;  and  I  am  quite  sure  that  no 
justice  would  allow  more  than  the  actual  value  of  the  food  if  the  owner 
of  the  cattle  was  willing  to  supply  it  himself.  The  distrainor  may 
either  go  before  a  justice  to  have  a  sum  allowed,  or  he  may  sell ;  but  if 
the  distrainor  sells  he  can  only  get  the  single  value  of  the  food,  and  not 

(a)  In  the  CAse  of  Wed^e  ▼.  Berkeley,  6  Ad.  &  E.  668,  it  was  held,  that  under  the  stet 
24  Geo.  2,  c.  44,  s.  1,  a  magistrate  sued  for  detaining  goods  on  a  suspicion  of  felonj,  is 
entitled  to  notice  of  action,  if  ho  proceeded  under  a  bona  fide  belief  that  he  was  executing 
his  duty,  although  it  be  prored  that  he  has  no  reasonable  ground  of  suspicion,  and  the 
bona  fides,  as  well  as  the  reasonableness  of  the  suspicion,  is  a  question  for  the  jury ;  and 
if  the  plaintiff  seeks  to  maintain  his  action  without  having  given  notice,  it  lies  on  him  t» 
cause  the  question  of  bona  fides  to  be  put  to  the  Jury.  See  also  the  case  of  Reed  t.  Cowne^' 
dow,  ante,  vol.  7,  p.  821. 

2f2 
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ihe  amount  of  the  damage  for  which  the  cattle  are  distrained,  as  be  is  to 
areturn  to  the  owner  of  the  cattle  all  the  overplus  beyond  the  value  of 
4he  food  and  the  expenses  of  the  sale ; — ^a  strange  provision,  but  so  it  is. 
Here  the  defendants  chose  the  latter  alternative,  and  have  sold ;  and  the 

Juestion  is,  whether  they  bon&  fide  intended  to  sell  under  this  act  of 
Parliament.  If  they  acted  honestly,  though  perhaps  mistakenly,  they 
are  entitled  to  a  verdict ;  but  if  you  think  that  they  did  not  act  bon& 
fide,  and  that  the  sale  was  all  a  pretence  to  injure  the  plaintiff,  then  the 
plaintiff  is  entitled  to  your  verdict. 

9  Verdict  for  the  plaintiff — ^Damages  <£7. 

Ohcuitvicke  Janes,  and  Chamocky  for  the  plaintiff. 
jE.  James,  for  the  defendant  Newland. 
Montagu  Chambers,  for  the  defendant  Rosier. 


On  a  subsequent  day  a  new  trial  was  applied  for  by  Montoffu  Chan^ 
hers  ;  on  the  ground  that  the  question  of  intention  or  of  bona  fides  did 
not  arise,  inasmuch  as  all  the  requisites  of  the  statute  to  justify  a  sale 
of  the  mare  had  been  proved  to  have  been  complied  with  on  the  part  of 
the  defendant  Rosier ;  and  by  E.  James,  for  the  reasons  urged  at  the 
trial :  but  the  court  refused  a  rule,  as  the  damages  were  under  X20. 


Sitiings  at  Westminster  after  Michaelmas  Term^  1840. 
BEFORE  MR.  JUSTICE  COLERIDGE. 

GUY  V.  GREGORY.— p.  584. 

In  an  Mtioii  lor  •  tihd  whieh  imputed  that  the  pUuntiflTs  house  was  opened  as  a  gaming-ho 
under  the  leadership  of  a  woman  of  notorious  character :  the  plaintiff  alleged  in  his  declara* 
tion  that  his  house  was  a  club-house,  and  that  divers  |>erM>n8  paid  annual  subscnpdonsL  The 
payment  of  aubecriptiona  was  denied  hy  one  of  the  defendant's  pleas,  and  evideooe  was  ghrcn 
that  a  hook  was  kept  for  subscribers'  names,  and  that  two  gentlemen  wrote  their  names  in  this 
book ;  but  no  evidence  was  given  of  the  payment  of  any  subscription: — Held,  that  there  was 
evidence  to  go  to  the  jury  in  support  of  the  sllegation  in  the  declaration. 

The  defendant  pleaded  several  pleaa,  but  none  of  them  at  all  referring  to  the  plaintiff's  wife : — 
Held,  that  the  plaintiff  could  not  go  into  evidence  to  show  that  his  wife  waa  a  mpcelable  pctw 
aon,  as  on  these  pleadings  she  must  be  taken  to  be  so : — Held,  also,  that  the  plaintiff  oiuU 
not  go  into  evidence  to  show  that  his  wife  had  become  ill,  and  died  soon  aAer  the  publication 
ofthelibela. 

Libel. — ^The  declaration  stated,  that  before  and  at  the  time  of  the 
committing  of  the  grievances,  the  plaintiff,  together  with  his  wife  and 
fiBimily,  was  the  occupier  and  possessor  of  a  certain  house  known  by  the 
n*ime  or  sign  of  the  Cocoa  Tree,  for  the  purpose  of  opening  the  same  as 
a  club-house,  and  carrying  on  the  busuiess  of  a  club»hoiise  tavern  and 
coffee-house  keeper,  and  had  opened  the  same  as  a  club-house,  and  car* 
lied  on  the  said  business  there ;  and  that  divers  persons  had  paid  divers 
annual  sums  for  the  privilege  of  using  and  frequenting  the  said  house ; 
and  that  the  defendant,  in  a  certain  newspaper  called  the  Satirist,  on  the 
S8d  of  March,  1840,  published  a  libel  on  the  plaintiff.  This  libel  im- 
puted that  the  Cocoa  Tree  in  St.  James's  Street  "was  opened  by  a  party 
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of  play-table  sharpers,  under  the  recognised  leadership  of  a  woman  of 
notorious  character."  The  2d  count  stated  another  libel,  in  the  Satirist 
^f  the  29th  of  March.  This  libel  contained  imputations  that  the  house 
was  a  gaming-house,  at  which  persons  were  defrauded  of  their  money. 
The  3d  count  stated  a  third  libel,  contained  in  the  Satirist  of  the  5th  of 
April,  which,  after  making  similar  imputations,  stated  that  a  sporting^ 
earl,  who  had  been  plundered  of  some  money  there,  went  with  some 
£riends,  and  took  away  a  case  of  fraudulent  dice ;  and  it  then  went  on 
to  state,  that  "the  keeper  of  the  den,  a  notorious  woman,  who  formerly 
kept  a  house  of  ill-fame  at  Pimlico,  and  subsequently  lived  in  Panton 
Square,  and  recently  in  Bolton  Row,  being  discovered  by  the  party, 
they  removed  the  brick-dust  from  her  cheeks,  substituting  layers  of  black 
lead,  in  order,  as  they  said,  that  she  might,  in  colour  at  least,  be  a  correct 
representation  of  her  foster-father,  his  satanic  majesty."  The  declaration 
also  stated  special  damage,  but  of  this  no  evidence  was  given.  Pleas— 
1st,  not  guilty;  2d,  as  to  so  much  of  the  declaration  as  related  to  the 
plaintiff's  opening  the  house  as  a  club-house,  and  carrying  on  the  busi* 
uess  as  a  tavern  and  coffee-house  keeper— <i  plea,  denying  that  th^ 
plaintiff  did  so;  3d,  as  to  the  allegation  that  persons  paid  annual  sums 
ibr  the  privilege  of  using  the  house  as  a  club-house-— a  plea,  denying 
that  they  had  done  so ;  4th,  to  a  part  of  the  first  count — ^a  plea,  stating 
in  substance  that  the  plaintiff  and  a  person  named  Smart,  and  a  woman 
of  notorious  character,  named  Harrison,  kept  the  house  called  the  Cocoa 
Tree  as  a  common  gaming-house ;  5th,  as  to  part  of  the  libel  in  the 
second  count,  that  the  plaintiff  had  knowingly  suffered  loaded  dice  to  be 
used  in  the  house,  whereby  persons  were  defrauded  by  the  plaintiff; 
6th,  to  the  whole  of  the  first  count,  that  the  plaintiff  kept  a  common 
gaming-house ;  7th  and  8th,  the  like  as  to  the  whole  of  the  second  and 
third  counts.  These  three  latter  pleas  were  in  the  usual  form  of  an 
indictment  for  keeping  a  common  gaming-house.  Replication  as  to 
those  pleas  which  concluded  to  the  country,  a  similiter,  and  as  to  the 
other  pleas,  de  injuria. 

It  was  opened  by  Thesiger  for  the  plaintiff,  that  the  plaintiff  had 
taken  the  •house  known  as  the  Cocoa  Tree  club-house,  in  St.  James's 
Street,  intending  to  open  it  as  a  club-house,  and  that  several  gentlemen 
had  become  subscribers  to  it;  and  that  soon  after  the  publication  of 
these  libels  the  plaintiff's  wife  had  become  ill,  and  died. 

The  publication  of  the  libels  by  the  defendant  was  proved ;  and  to 
prove  the  introductory  allegations  of  the  declaration,  two  of  the  plain- 
tiff's servants  were  called,  who  proved  that  the  honse  had  been  fitted  up 
as  a  club-house ;  and  one  of  them  proved  that  a  book  was  kept  for  sub- 
scribers to  insert  their  names,  in  which  book  he  had  seen  Count  d'Orsay 
and  Colonel  Bentinck  put  their  signatures ;  but  there  was  no  evidence 
of  any  subscription  having  been  actually  paid. 

Thesiger  J  for  the  plaintiff,  proposed  to  ask  one  of  the  witnesses  as  to 
the  state  of  health  of  the  plaintiff's  wife  just  after  these  libels  were 
published. 

Chadwicke  JoneSj  for  the  defendant. — T  submit  that  any  thing  that 
has  occurred  to  Mrs.  Guy  cannot  be  evidence  in  this  cause. 

CoLEBiDOE,  J. — How  is  it  relevant  to  any  of  these  issues?  The  plain- 
tiff could  not  in  this  action  recover  damages  either  for  the  sufferings  of 
his  wife,  or  for  the  loss  occasioned  by  her  death.  It  does  not  seem  t9 
me  to  be  relevant  to  the  inquiry. 
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Thesiger. — I  submit  that  it  is  evidence,  as  showing  the  general  nature 
and  character  of  these  libels.  They  refer  in  direct  terms  to  the  plaintiff's 
wrife ;  and  we  may  therefore  be  aUowed  to  give  general  evidence  of  the 
effect  the  libels  had  on  her. 

CoLEBiDOEy  J. — If  you  had  stated  her  illness  on  the  record,  you  could 
not  have  gone  into  evidence  of  it ;  and  I  think  you  cannot  do  so  the 
more,  as  you  have  not  stated  it. 

Thesiger. — ^As  the  libels  assail  the  plaintiff's  wife,  may  I  show  that 
she  is  a  respectable  person  ? 

Coleridge,  J. — I  think  that  she  must  be  taken  to  be  so. 

The  evidence  was  rejected. 

Chadwicke  Jones  objected  that  there  was  no  evidence  on  the  third 
issue,  that  any  one  had  paid  any  subscription. 

Coleridge,  J. — I  think  there  is  evidence  to  go  to  the  jury. 

Chadwicke  Jones ^  for  the  defendant,  addressed  the  jury  on  that  point, 
and  also  in  mitigation  of  damages.  , 

Coleridge,  J.,  left  it  to  the  jury  to  say  whether,  on  the  evidence,  they 
were  satisfied  that  subscriptions  had  been  paid,  or  whether  they  thought, 
by  putting  their  names  in  the  book,  the  gentlemen  who  had  been  men- 
tioned merely  meant  to  intimate  that  they  were  willing  to  become 
subscribers. 

Verdict  for  the  plaintiff  on  all  but  the  third  issue,  with  JBIOO 
damages ;  and  on  the  third  issue,  for  the  defendant. 

Thesiger  and  Hoggins,  for  the  plaintiff. 

Chadwicke  Jones,  and  Wingrove  Cooke,  for  the  defendant 
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The  plaintifT,  a  joarneyroan  carpenter,  sued  his  master  on  the  eustnm  of  the  trade,  by  which  the 
master,  when  the  journeyman  is  sent  to  work  in  the  country,  has  to  pvy  the  coach-fere  of  the 
man  hack  to  London,  and  also  the  hack-carriaf|^e  of  his  tools.  It  appeared  that  this  custom 
did  not  apply  where  the  man,  while  in  the  country,  was  diismissed  for  misconduct,  or  dismissed 
himself.  The  declaration  was  founded  on  a  supposed  i^eneral  custom,  witholit  these  excep- 
tions; but  the  jutlge  at  Nisi  Prius  allowed  the  declaration  to  be  amended  by  inaerting  these 
exceptions,  and  adding  averments  that  the  plaintiiT  was  nor  dismissed  for  cauae,  and  did  not 
dismiss  himself,  the  plaintiff  paying  the  costs  occusioned  by  this  amendment. 

If  a  master  carpenter  sends  his  men  from  l^ondon  to  work  at  a  gentleman^s  house  in  the  country, 
he  may  dismiss  them  for  improper  conduct,  although  it  does  nut  amount  to  either  moral  mi^ 
conduct,  wilful  disobedience,  or  habitual  neglect ;  and  where,  in  such  a  case,  a  journeyman 
was  found  in  one  of  the  preserves  cf  the  gentleman  at  whose  house  the  work  was  done,  after 
a  caution  had  been  given  to  him  to  keep  the  paths,  and  upon  complaint  by  the  gentleman  the 
master  dismissed  the  journeyman,  the  judge  left  it  to  the  jury  to  say  whether  the  master  was 
not  justified  in  such  dismissal. 

Assumpsit. — ^The  first  count  of  the  declaration  stated  "  that  before 
and  at  the  time  of  the  plaintiff  entering  into  the  service  and  employ  of 
the  defendant,  and  of  the  making  of  the  promise  of  the  defendant  as 
hereinafter  next  mentioned,  the  defendant  exercised  and  carried  on  the 
.trade  and  business  of  a  carpenter  in  London,  and  thereupon  heretofore, 
to  wit,  on  the  first  day  of  September,  A.  D.,  1839,  in  consideration  that 
the  plaintiff  at  the  defendant's  request  had  entered  into  the  service  and 
employ  of  the  defendant,  in  his  said  trade  and  business  in  a  certain 
•capacity,  to  wit,  as  a  journeyman  carpenter,  upon  and  subject  to  certain 
terms  and  conditions,  that  is  to  say,  that  the  defendant  should  pay  the 
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plaintiff  for  his  expenses  by  him  incurred  in  travelling,  and  in  carrying 
and  conveying  his  tools  of  trade  from  London  to  any  place  in  the  coun- 
try to  which  the  defendant  should  order  the  plaintiff  to  go,  and  to  which 
the  plaintiff  should  accordingly  go  in  the  course  of  his  said  service,  and 
employ  to  do  and  perform  work  for  the  defendant  with  those  tools,  and 
also  pay  the  plaintiff  for  his  expenses  by  him  incurred  in  travelling  and 
in  carrying  and  conveying  his  said  tools  back  again  from  that  place  to 
London  aforesaid,  he,  the  defendant,  then  promised  the  plaintiff  that  he 
would  perform  and  fulfil  those  terms  and  conditions ;  and  the  plaintiff 
avers  that  he,  confiding  in  the  said  promise  of  the  defendant,  did  con- 
tinue in  the  said  service  and  employ  on  the  terms  and  conditions  afore- 
said for  a  long  time,  to  wit,  until  the  15tli  of  June,  1839,  and  that,  in  the 
course  of  the  said  service  and  employ,  and  whilst  the  plaintiff  was  there- 
in, to  wit,  on  the  28th  of  May,  ISSdjHhe  defendant  ordered  the  plaintiff 
to  go  to  a  certain  place  in  the  country,  to  wit,  to  Staunton  in  Wiltshire, 
•  to  do  and  perform  work  for  the  defendant  with  the  plaintiff's  tools  of 
trade,  and  the  plaintiff  then  accordingly  did  go  and  travel  from  Londoa 
aforesaid  to  that  place,  and  cause  and  procure  hjs  tools  of  trade  to  be 
carried  and  conveyed  thereto,  to  do  and  perform  me  said  work  for  the 
defendant ;  and  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
go  and  travel,  and  cause  to  be  earned  and  conveyed  his  said  tools  back 
again  from  that  place  to  London  aforesaid ;  and  the  plaintiff  avers  that 
he,  the  plaintiff,  did  incur  and  pay  divers  expenses  amounting,  to  wit,  to 
jSIO,  in  and  about  this  said  travelling,  and  causing  to  be  carried  and 
conveyed  his  said  tools  back  again  from  the  said  place  in  the  country  to 
Liondon  aforesaid,  whereof  the  defendant  afterwards  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  day  and  year  last  aforesaid, 
had  notice,  and  was  then  requested  by  the  plaintiff  to  pay  him  the  same ; 
yet  the  defendant,  not  regarding  his  said  promise,  hath  not  yet  paid  the 
plaintiff  the  said  sum  of  £10,  or  any  part  thereof;  and  the  same  remains 
wholly  due  and  unpaid  to  the  plaintiff." 

There  were  also  counts  for  work  and  labour,  and  upon  an  account 
stated.  Pleas — l^t,  non-assumpsit ;  2d,  as  to  so  much  of  the  first  count 
as  related  to  the  plaintiff's  going  from  London  to  the  place  mentioned, 
and  conveying  his  tools  thither — a  plea,  that  he  did  not  incur  or  pay  any 
money  in  respect  of  the  causes  of  action  in  the  introductory  part  of  this 
plea  mentioned,  (concluding  to  the  country;)  3d,  as  to  the  causes  of  action 
in  the  introductory  part  of  the  2d  plea  mentioned — a  plea  of  payment ; 
4th,  as  to  the  expenses  incurred  by  the  plaintiff  in  returning  to  London 
and  bringing  back  his  tools — ^that  the  plaintiff,  at  the  time  of  making  the 
promise  in  the  first  count  mentioned,  and  in  consideration  of  the  premises, 
promised  to  conduct  himself  honestly,  justly,  and  with  due  propriety  and 
decorum  during  the  period  of  his  service,  and  that  he  did  not  do  so ; 
wherefore  the  defendant  dismissed  and  discharged  him :  and  that  these 
expenses  were  incurred  after  such  dismissal  and  discharge,  (a)     Repli- 

(a)  A»  the  form  of  the  plea  may  be  useful  in  practice,  we  have  aubjoined  it :— *'  And  for  a 
further  plea  in  this  behalf,  an  to  so  much  of  the  first  count  of  the  said  declaration  as  relates  to 
the  expenses  alleged  to  have  been  incurred  and  paid  by  the  said  plaintiff  in  the  said  plaintiff's 
going  and  travelling  from  and  causing  to  be  carried  and  conveyed,  his  said  toob  back  again,  from 
tbe  said  place  in  that  count  mentioned  to  London  aforesaid,  the  said  defendant  says,  that,  here* 
toibre  and  at  the  time  of  the  making  of  the  said  promise  by  the  said  defendant,  as  in  the  aaid 
first  count  mentioned,  the  said  plaintiff,  in  conMideralion  of  the  premisea  therein  mentioned  in  that 
behalf,  promised  the  said  defendant  to  conduct  himself  honestly,  justly,  and  with  due  proprietjr 
sod  decorum,  during  the  period  of  the  aaid  service  and  employ  in  the  aaid  first  count  mentiooe^ 
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cation  to  the  3d  plea,  a  denial  of  the  payment ;  and  to  the  4th  plea, 
de  injurisi. 

It  was  opened  by  Cockbyrn,  for  the  plaintiff,  that  the  plaintiff  was  a 
journeyman  carpenter,  and  the  defendant  a  master  carpenter  and 
builder,  and  that,  the  present  claim  was  founded  on  the  custom  of  the 
trade,  that,  where  a  journeyman  carpenter  was  sent  into  the  country  to 
work,  the  master  was  to  be  at  the  expense  of  conveying  the  journeyman 
and  his  tools  to  the  place  at  which  tlie  work  was  to  be  done  and  back 
again  to  London.  In  the  present  case,  the  plaintiff  had  been  sent  by  the 
defendant  to  work  at  Staunton  House,  near  Highworth,  in  Wiltshire, 
and  had  paid  the  expenses  of  conveying  him  and  his  tools  thither ;  but 
having,  while  there,  dismissed  the  plaintiff  from  his  service,  the  defendant 
refused  to  pay  the  expenses  of  the  plaintifi''s  returning  to  town,  and  also 
the  expenses  of  the  carriage  of  his  tools  from  Staimton  House  to  Lon* 
don,  amounting  to  1/.  7*. 

Evidence  was  given,  that,  in  the  month  of  March,  1839,  the  plaintiff 
Was  sent  down  to  work  at  Staunton  House  by  the  defendant,  and  that 
while  there  he  was  dismissed ;  and  that  his  coach-fare  back  to  London 
Was  £ly  and  the  carriage  of  his  tools  7«. ;  and  several  witnesses  stated 
the  custom  of  the  trade  to  be,  that  when  a  man  is  to  be  sent  to  do  work 
in  the  country,  time  is  allowed  for  the  man  to  pack  his  tools,  and  he 
does  so,  and  carries  them  to  his  master's  otBce,  and  then  goes  to  the 
place  in  the  country,  the  master  paying  the  man's  coach-fare,  and  send* 
mg  and  paying  the  carriage  of  the  tools ;  and  when  the  man's  work  vi 
done  there,  the  master  is  at  the  expense  of  the  man's  coach-fare  back  to 
London,  and  also  the  carriage  of  the  tools ;  and  the  men  are  allowed  for 
their  time  in  travelling  at  the  same  rate  as  when  at  work :  but  the  wit- 
nesses, who  were  called  to  prove  the  custom,  stated,  that  if  the  man, 
while  in  the  country,  was  dismissed  for  gross  misconduct,  or  dismissed 

«nd  to  use  due  care,  well,  diligently,  end  faithfully  to  serve  the  mid  defendant  in  Mieh  serviM 
Uid  employ  as  Aforesaid,  and  he  the  said  defendant  then  retained  and  employed  the  said  plaintiff 
ms  in  the  said  dm  count  mentioned,  u})on  the  faith  and  in  consideration  of  the  said  promise  so 
made  by  the  said  plaintiff  as  aforesaid,  and  the  said  defendant  further  saith,  that  he  was  always 
^eady  and  willing  to  continue,  retain,  and  employ  the  said  plaintiff  in  the  said  capacity  and  upon 
the  terms  in  the  said  first  count  mentioned,  until  he  ilismisscd  the  said  pisintiff  as  hereinafter 
mentioned;  and  the  said  defendant  further  saith  that  the  said  plaintiff  did  not,  nor  would,  whilst 
he  continued  in  the  said  service  and  employ  t)f  the  said  defendant,  as  in  the  first  count  mentioned, 
conduct  himself  honestly,  justly,  and  with  due  propriety  and  decorum  during  the  period  of  the 
%aid  service  and  employ  in  the  said  fir»t  count  mentioned ;  nor  did  nor  would  be  the  saiu  plaii^ 
tiff,  use  due  care,  well,  diligently,  and  faithfully  to  serve  the  said  defendant  in  such  service  and 
employ  as  aforesaid  ;  but,  on  the  contrary  lherei)f,  he  the  said  plaintiff,  from  time  to  time  after 
he  entered  such  servict*  and  employ,  and  before  and  until  he  was  discharged  as  hereinafter  nien- 
lione<l,  wrongfully,  carelessly,  oltstinately,  and  improperly  neglected  and  refused  to  conduct  hio^ 
^If  honestly,  justly,  and  with  due  propriety  ami  decorum,  during  the  period  of  tiw  said  k4*rvics 
^nd  employ  in  the  said  first  count  mentioned ;  and  he  the  said  plaintiff  greatly  miscc^nductsd 
himself  in  such  service  and  employ  as  aforesaid,  and  thereby  he  the  said  defendant  was  greatly 
injured,  in  respei  of  divers  matters  and  business,  in  which  he  employed  the  said  plaintiff  in  bis 
said  service  and  employ  as  aforesaid ;  and  by  reason  of  the  said  several  premises  it  became  and 
was  necessary  and  expedient  for  the  due  conduct  and  management  of  the  said  defendant's  busi- 
tieas,  that  the  said  defendant  should  discharge  and  dismiss  the  said  plaintiff  from  his  said  service 
%nd  employ ;  wherefore  the  said  defendsnl  afterwanis,  to  wit,  on  the  15tbday  of  the  said  month 
t>f  June,  did  refuse  to  suffer  or  permit  the  said  plaintiff  lo  continue  or  abide  any  longer  in  hia 
4he  aaid  defendant's  service  and  employ  as  such  servant  in  the  first  count  mentioned,  and  did 
^acbarge  and  dismiss  him  therefrom  as  be  the  said  defendant  lawfully  might  for  the  cause  afore> 
taid ;  and  the  said  defendant,  in  fact,  further  saith  tliat  the  said  several  expenses,  in  the  intn^ 
^QCtory  part  of  this  plea  mentioned,  were  incurred  by  the  aaid  plaintiff  after  auch  dismissal  ^nd 
Ittachaige  by  the  said  defendant  as  in  the  aaid  first  count  mentioned,  and  this  be  the  aaid  deftodp 
«iit  ia  ready  to  verify,  d^" 


592]  9  Carrington  &  Payke.  347 

himself,  the  ciistom  was  for  the  master  not  to  pay  either  the  man's 
coach-fare  back  to  London,  or  the  back  carriage  of  his  tools. 

Thesigevj  for  the  defendant. — The  plaintiff  sues  on  a  custom  of  the 
trade,  grafted  on  his  contract  with  the  defendant.  The  custom  is  stated 
generally  in  the  declaration,  and  the  evidence  is  of  a  custom,  with  re- 
strictions as  to  dismissal  for  cause,  and  where  the  person  dismisses  him* 
self  The  authorities  show,  that,  if  a  qualified  custom  be  proved,  that 
does  not  support  an  allegation  of  a  general  custonL 

Cockburn, — I  hope  that  your  lordship  will  allow  us  to  amend,  by 
adding  the  exceptions  of  a  dismissal  for  cause,  or  by  the  party  himself 

Coleridge,  J. — You  wish  to  introduce  those  exceptions,  and  to  allego 
that  the  plaintiff  was  not  dismissed  for  cause  ? 

Cockburn. — And  also  that  the  plaintiff  did  not  dismiss  himself 

Thesiger. — If  it  had  been  so  alleged  in  the  first  instance,  we  might 
have  traversed  the  allegation,  and  concluded  to  the  country. 

Cockburn. — ^That  would  be  a  matter  entirely  beside  the  merits,  and 
would  merely  affect  the  right  to  reply. 

Coleridge,  J. — I  think  I  ought  to  allow  the  amendments;  but  it 
must  be  on  payment  of  such  costs  as  are  occasioned  by  them. 

On  the  part  of  the  defendant — it  appeared,  that  the  plaintiff  and  other 
workmen  of  the  defendant  were  at  work  at  Staunton  House,  the  resi- 
dence of  the  Rev.  John  Trenchard ;  and  that,  in  the  month  of  May, 
1839,  the  defendant's  foreman  (in  consequence  of  a  complaint  from  Mr. 
Trenchard's  gamekeeper)  directed  the  plaintiff  to  keep  off  the  preserves, 
and  keep  on  the  foot-paths ;  and  it  was  proved  by  Mr.  Trenchard,  that. 
on  the  evening  of  the  15th  of  Juae,'he  fomid  the  plaintiff  and  two  other 
of  the  workmen  in  one  of  his  preserves,  in  which  there  was  no  path : 
and  that  he,  believing  they  had  been  poaching,  desired  to  see  what  they 
had  got  in  a  handkerchief  which  the  plaintiff  carried,  and  the  plaintiff 
produced  two  young  pigeons,  which  appeared  to  have  been  taken  from 
a  nest ;  and  that  on  his  desiring  the  plaintiff  to  replace  them  in  the  nest, 
the  plaintiff  did  so.  Mr.  Trenchard  also  stated  that,  at  that  time  of  the 
year  it  was  important  that  his  preserves  should  not  be  disturbed,  as  the 
pheasants  were  sitting.  It  was  further  proved,  that,  on  the  same  even- 
ing Mr.  Trenchard  complained  of  the  conduct  of  the  plaintiff  to  the  de- 
fendant's foreman,  and  the  plaintiff  was,  in  consequence,  dismissed. 

^ockburn. — It  is  for  your  lordship  to  say  whether  this  is  a  sufficient 
ground  of  dismissal.  In  the  case  of  Cailo  v.  Brouncker^  ante,  vol.  4, 
p.  518,  ( 1 9  E.  C.  L.  R.  504,)  Mr.  Justice  J.  Parke  lays  it  down  that  a  mas- 
ler  may  dismiss  his  servant  for  moral  misconduct,  wilful  disobedience, 
i»r  habitual  neglect.  Here  the  plaintiff  was  not  guilty  of  any  miscon- 
duct in  his  service. 

C*oL£RiDG£,  J. — I  think  it  is  a  question  for  the  jury.  This  is  not  at 
all  like  the  case  of  a  yearly  servant,  which  the  plaintiff  was  in  the  case 
you  have  cited.  If  these  pei-sons  had  been  found  poaching,  that  would 
not  have  been  misconduct  in  their  employment ;  but  could  any  one  say 
that  the  defendant  would  not  have  been  justified  in  discharging  them 
for  it  ? 

Cockburn. — That  would  be  "  moral  misconduct.'* 

Coleridge.  J. — Not  in  the  sense  in  which  Mr.  Justice  J.  Parke  uses 
the  term. 

Cockburn^  in  reply. — Tliis  was  not  misconduct  by  the  plaintiff  in  hi& 
r/^rvice,  and  is  not  such  conduct  as  the  master  has  any  control  over.    If 
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these  men  had  gone  out  for  a  walk,  and  had  trespassed,  is  that  any 
ground  for  the  master  dismissing  them?  It  is  not  enoui^h  that  Mr 
Trenchard  desired  that  they  should  be  dismissed.  If  Mr.  Trenchard  has 
had  any  right  infringed,  he  has  his  remedy ;  but  he  cannot  insist  that  the 
defendant  shall  dismiss  his  men.  There  is  no  ground  for  supposing 
that  these  men  had  been  poaching.  The  allegation  in  the  plea  is,  that 
the  plaintiflf  was  to  conduct  himself  honestly,  justly,  and  with  propriety. — 
Of  what  dishonesty,  injustice,  or  impropriety  has  he  been  guilty  ? 

Coleridge,  J.,  (in  summing  up.) — There  is  now  no  doubt  as  to  the 
custom,  as  it  is  conceded  that  the  master  is  to  be  at  the  expense  of  bring- 
ing the  man  and  his  tools  back  to  London ;  but  that  that  does  not  apply, 
if  the  service  is  terminated  in  the  middle  of  the  work,  either  by  the  mis- 
conduct of  the  man,  or  by  his  dismissing  himself.  The  only  question  is, 
whether  the  defendant  was  justified  in  dismissing  the  plaintiff,  under  the 
particular  circumstances  of  this  case  ?  This  is  not  like  the  case  of  a 
yearly  servant,  where  the  contract  is  more  permanent ;  for,  as  far  as  we 
know,  this  contract  might  not  have  extended  beyond  this  particular 
work.  It  is  proved  that  the  plaintiff  went  to  Staunton  in  March,  and 
was  dismissed  in  June,  and  that  the  game  is  preserved  on  this  property. 
Now,  Mr.  Trenchard  had  as  much  right  to  preserve  his  game,  as  any 
other  gentleman  has  to  preserve  his  flower-garden ;  and  it  is  proved, 
that  a  communication  was  made  to  the  plaintiff,  from  the  gamekeeper  in 
May,  and  that  in  June  Mr.  Trenchard  found  the  plaintiff  in  the  pre- 
serves, as  he  suspected  for  the  purpose  of  poaching ;  but  of  that  there  is 
no  evidence ;  and  then  Mr.  Trenchard  complains  of  the  plaintiff,  and  he 
is  dismissed.  It  has  been  said,  that  4^is  afforded  no  just  ground  of  dis- 
missal, and  that  the  plaintiff  was  merely  taking  a  walk.  However,  in 
dealing  with  this  question,  I  think  that  you  ought  to  consider  what  Mr. 
Trenchard  had  a  right  to  expect  from  the  defendant  and  his  men.  If  a 
gentleman  engages  a  tradesman  who  has  several  workmen  under  him, 
he  has  a  right  to  expect  that  the  workmen  will  conduct  themselves  well ; 
and  Mr.  Trenchard  might  very  reasonably  say,  that  he  would  not  have 
all  these  men  walking  in  his  preserves,  because  they  might  do  as  much 
harm  in  July  by  walking  there,  as  they  might  do  in  October  by  killing 
the  game.  It  is  said  that  they  did  no  damage ;  but  I  do  not  think  that 
it  entirely  depends  on  that,  because  it  might  have  been,  that  Mr.  Tren- 
chard might  have  said,  I  will  not  allow  the  workmen  to  go  into  my  gar- 
den ;  and  if  they  had  done  so,  they  would  have  done  no  actual  damage ; 
but  still,  if  the  defendant  employed  persons  who  acted  in  that  way,  he 
would  soon  find  that  he  was  injured  in  his  business,  and  would  lose  his 
custom,  because  gentlemen  would  not  engage  him.  You  will  say, 
whether  the  plaintiff  did  not  go  down  to  Staunton  on  the  understanding, 
and  undertaking,  that  he  was  to  conduct  himself  decorously  and  pro- 
perly, and  whether  the  defendant  was  not  justified  in  dismissing  him. 
Verdict — ^for  the  plaintiff  on  the  1st  and  4th  issues,  and  for  the 
defendant  on  the  2d  and  third. 

Cockbum,  and  E.  JameSj  for  the  plaintiff. 

ThesigcTf  and  Ogle,  for  the  defendant. 
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Adjourned  Sittings  in  London  after  Michaelmas  Term,  1840.    ' 
BEFORE  LORD  DENMAN,  C.  J. 

CARMAN  V.  EDWARDS  and  WORMALD,  Gent,  two,  &c.— p.  596. 

A.  accepted  a  bill  for  £\6,  drawn  on  him  by  B.,  which  B.  endorsed  to  C,  and  which  was  dis- 
honoured. B.  owed  A.  a  balance  of  £102,  and  several  months  after,  on  B.  and  C.  balancing 
their  aocouot,  a  small  balance  was  found  to  be  in  favour  of  B.,  which  was  paid  by  C.  to  B., 
and  the  bill  given  back  to  B.  After  this  M.  desired  Messrs.  E.  &  W.  to  bring  an  action  on 
the  bill  in  the  name  of  C,  and  gave  them  the  bill  and  a  letter  from  A.  to  C.  on  the  subject  of 
it.  Messrs.  E.  &,  W.  commenced  an  action  against  A.  at  the  suit  of  C,  and  A.  paid  them 
the  amount  of  the  bill  and  interest,  and  also  the  costs.  It  was  proved  by  C.  that  he  had 
sever  given  any  authority  for  the  bringing  of  this  action  :— -/fe/i,  that  A.  might  recover  back 
the  amount  of  the  bill,  and  interest  and  costs,  from  Messrs.  E.  &  W.  in  an  action  for  money 
had  and  received ;  and  that  their  having  acted  bona  fide  on  the  belief  that  they  had  the 
authority  of  C,  and  the  fact  of  their  having  paid  over  the  amount  of  the  bill  and  interest  to 
M.,  were  no  grounds  of  defence  to  such  an  action. 

Assumpsit  for  money  had  and  received,  with  a  count  upon  an  ac- 
count stated.     Plea,  non-assumpsit. 

It  appeared,  that,  in  the  year  1839,  a  person  named  Strutt  had  drawn 
a  bill  of  exchange  on  the  plaintiff  for  £15,  which  the  plaintiff  had 
accepted,  and  this  bill  had  been  endorsed,  by  Strutt,  to  a  person  named 
Comer,  in  whose  hands  it  was  when  it  became  due,  in  April,  1839. 
Previously  to  that  time  the  plaintiff  had  stopped  payment,  and  at  that 
lime  Strutt  owed  the  plaintiff  a  balance  of  109/.  2*.  lOrf.,  and  Strutt 
therefore  could  not  have  successfully  sued  the  plaintiff  if  the  bill  had 
been  in  his  hands.  On  the  4th  of  November,  1839,  there  was  a  settle- 
ment of  accounts  between  Corner  and  Strutt,  and  there  then  being  a 
balance  of  a  few  shillings  in  favour  of  Strutt,  it  was  paid  to  him  by 
Comer,  and  the  bill  for  jei5  given  back  to  Strutt.  On  the  6th  of  No- 
vember, 1839,  the  plaintiff  was  served  with  a  copy  of  writ  of  summonses 
at  the  suit  of  Comer,  the  writ  being  endorsed  as  follows : — 

« This  writ  was  issued  by  Messrs.  Edwards  &  Wormald,  No.  2, 
Great  James  Street,  Bedford-row,  in  the  county  of  Middlesex,  attorneys 
for  the  said  Henry  Corner. 

"The  plaintiff  claims  £15,  with  interest  thereon,  from  29th  January, 
1839,  until  day  of  payment,  for  debt,  and  1/.  15^.  for  costs ;  and  if  the 
amount  thereof  be  paid  to  the  plaintiff  or  his  attorneys  within  four  days 
from  the  service  hereof,  further  proceedings  will  be  stayed." 

It  was  proved  by  a  witness  named  Eedes,  that  he,  by  the  desire  of 
the  plaintiff,  called  on  the  defendants,  and  paid  them  15/.  10^.  as  the 
amount  of  the  bill  of  exchange  and  interest,  and  £3  for  costs,  and  re- 
ceived back  the  bill.  It  was  also  proved  by  Mr.  Corner  that  he  had 
never  authorized  the  defendants  to  bring  any  action  against  the  plaintiff, 
and  did  not  even  know  them ;  but  this  witness  also  stated,  that  a  person 
named  Musson  had  asked  him  to  allow  the  defendants  to  bring  the 
action,  but  that  he  always  refused  his  consent ;  and  in  his  cross-exami- 
nation he  also  stated,  that  he  gave  Strutt  a  letter  which  had  been  written 
to  him  by  the  plaintiff,  on  the  subject  of  the  non-payment  of  this  bill 
of  exchange,  at  the  same  time  when  he  gave  him  back  the  bill. 

Erkf  for  the  defendants. — I  submit  that  this  action  is  not  maintain- 

2G 
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able,  and  that,  at  all  events,  no  blame  attaches  to  the  defendants.  I  am 
in  no  situation  to  contend  that  they  had  the  actual  authority  of  Mr. 
Comer ;  but  I  am  in  a  condition  to  show  that  the  bill  was  brought  to 
the  defendants  by  Musson,  together  with  the  letter  which  the  plaintiff 
had  addressed  to  Mr.  Corner,  and  that  Strutt  had  desired  Musson  to 
give  directions  to  the  defendants  to  sue  the  plaintiff.  After  this  a  writ 
was  sued  out,  and  the  plaintiff  voliuitarily  paid  the  sum  of  18/.  lOs.  to 
the  defendants.  It  all  arises  from  the  misconduct  of  Strutt ;  but  it  is  a 
question  whether,  as  there  is  no  privity  of  contract  between  the  plaintiff 
and  the  defendants,  this  action  can  be  maintained ;  and  I  submit  also, 
that,  to  support  any  action  in  a  case  of  this  kind,  there  must  be  mala 
fides.  However,  in  the  present  case,  so  far  from  that,  there  was  a 
mutual  mistake  of  fact  by  the  plaintiff  and  also  by  the  defendants ;  and 
that  being  so,  I  submit  that  the  present  action  will  not  lie :  and  in  addi- 
tion to  this,  I  am  in  a  condition  to  prove  that  the  sum  of  15/.  10^.  for 
the  amount  of  the  bill  and  interest  has  been  paid  over  to  Musson. 

Lord  Denman,  C.  J. — Giving  you  credit,  Mr.  JSrfo,  for  all  the  facts 
you  have  opened,  I  am  of  opinion  that  they  afford  no  answer  to  the 
present  action.  Your  clients  should  have  ascertained  whether  they  had 
the  authority  of  the  person  in  whose  name  they  sued,  before  they 
brought  the  action.  It  was  their  own  neglect  if  they  did  not  do  so, 
and  I  think  that  they  were  guilty  of  negligence  in  bringing  an  action 
for  a  man  they  never  saw,  without  first  ascertaining  that  they  had 
his  authority.  The  plaintiff  is  in  no  fault  at  all,  and  the  defendants 
have  received  money  that  they  had  no  right  to,  and  that  is  money  had 
and  received  to  the  plaintiff's  use.  I  think,  also,  that  the  bona  fides  of 
the  defendants,  and  the  fact  of  their  having  paid  over  the  money  to 
Musson,  are  no  grounds  of  defence.  The  defendants  acted  on  the 
supposition  that  diey  had  an  authority  which  they  had  not  There 
must  be  a  verdict  for  the  plaintiff,  (a) 

Verdict  for  the  plaintiff — ^Damages,  18/.  10*. 

Thesiger  and  Carrington,  for  the  plaintiff. 

Erie  and  •Sthertoriy  for  the  defendants. 


In  the  ensuing  term  Mherton  applied  to  the  court,  to  reduce  the 
damages  to  the  sum  of  £3,  the  amount  of  costs  received  by  the  de- 
fendants, but  the  court  refused  a  rule. 

(a)  In  the  aam  of  Robson  v.  Eaion,  1  T.  R.  62,  it  was  held,  that,  if  A.  he  indehted  to  B.,  and 
paj  BQch  debt  to  the  attorney  of  a  person  suing  A.  in  B.*8  name,  but  without  his  authority,  A« 
is  liable  notwithstanding  to  pay  B.  again,  and  A.'s  remedy  is  againat  the  attorney,  although  the 
attominr  conceived  he  was  acting  under  the  real  authority  of  B.  See  aim  the  case  of  Dupen 
V.  KeeUng,  ante,  toL  4,  p.  102,  (19  E.  C.  L.  R.  295.) 


BEFORE  MR.  BARON  GURNET. 
{Who  sat  for  the  Lard  Chief  Justice.) 

LEES  V.  HOFFSTADT.— p.  599, 

In  aarampait  by  the  holder  against  the  acceptor  of  a  bill  of  exchange,  the  declaration  stated  that 
Ae  drawer  mdorud  to  the  pkantiff.    The  defendant  pleaded  that  the  bill  was  drawn  and 
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seoeptod  for  bu  iccomniodatioii,  and  handed  to  the  drawet  that  be  might  get  it  ditoouotid : 
that  the  drawer  eodoraed  it  in  blank,  and  delivereti  it  to  one  A.  to  get  it  disoounted,  who, 
againat  good  faith,  delivered  it  to  tbe  plainliflf  for  a  purpote  unknowa  to  the  defendant,  of  all 
which  facta  tbe  plaintiff  had  notice ;— i/e/c^  that  oo  thia  stale  of  the  pleadings  the  defendant 
I  begin. 


Assumpsit  on  a  bill  of  exchange  by  the  holder  against  the  acceptor. 
The  declaration  stated,  that  Rogers,  the  drawer,  endorsed  to  the  plaintiff. 
The  defendant  pleaded  especially,  that  the  bill  was  drawn  and  accepted 
for  the  defendant's  accommodation,  and  handed  to  the  drawer,  that  he 
might  get  it  discounted:  that  the  drawei  endorsed  it  in  blank,  and 
delivered  it  to  one  Atkinson  to  get  it  dis(X)unted,  who,  against  good 
faith,  delivered  it  to  the  plaintiff,  for  a  purpose  unknown  to  the  defend- 
ant, and  that  the  plaintiff  bad  notice  of  these  facts.  The  replication 
was  de  injuria. 

Humfretfy  for  the  plaintiff. — ^The  defendant  must  begin,  as  the  issue 
IS  on  him. 

Bramwellj  for  the  defendant. — The  plea  is,  in  effect,  a  plea  that  Ro- 
gers, the  drawer,  did  not  endorse  to  .the  plaintiff.  Atkinson,  like  any 
other  holder,  had  a  power  to  endorse,  for  any  purpose,  to  any  person 
not  having  notice  of  his  limited  rights.  Here  the  plaintiff  had  that 
notice,  and  therefore  he  cannot  rely  on  the  general  implied  power  of  a 
holder  to  endorse.  Nor  can  he  rely  on  the  express  power  given  to 
Atkinson  by  Rogers,  because  this  was  not  an  endorsement  in  pursuance 
of  that  power.  In  other  words,  the  delivery  to  the  plaintiff  was  unau- 
thorized, and  he  knew  it.  The  facts  stated  would  have  maintained  a 
traverse  that  Rogers  did  not  endorse  in  answer  to  primS  facie  evidence 
that  he  did.  This  case  is  distinguishable  from  cases  imputing  fraud;  as, 
in  them,  an  endorsement  in  fact  is  admitted.  Here,  the  defendant  need 
not  prove  any  fraud  in  the  plaintiff's  acquisition  of  the  bill ;  because 
Atkinson  may  have  delivered  to  him,  and  he  may  have  taken  it  to  dis- 
count boni  fide,  and  then  the  wrong  will  be  in  now  claiming  to  sue. 
This  is  an  argumentative  plea,  amounting  to  this,  ^^  Rogers  did  not 
endorse."  At  all  events,  the  plea  is,  that  the  plaintiff  is  not  the  true 
holder  of  the  bill. 

Gurnet,  B. — The  defendant  must  begin. 

Verdict  for  the  plaintifil 

Humfrey  and  Swan^  for  the  plaintiff. 

Bramweilf  for  the  defendant. 


BEFORE  MR.  JUSTICE  COLERIDGE. 
{Who  sat  for  the  Lord  Chief  Justice.) 

SILLS  V.  BROWN.— p.  601. 

The  qneetion  in  what  is  called  a  running  down  case,  ii,  whether  the  plaintiff,  by  his  negligence 
or  improper  conduct,  aubstaiitially  contributed  to  the  occurrence  of  the  injury  of  which  he 
eomplaioe ;  imI  to  the  ammtnt  of  it,  but  to  its  occurrence.  Therefore  where  a  brig  was  carry* 
iDg  the  anchor  in  a  poeitiun  contrary  to  the  by-laws  of  the  river  Thames,  at  the  time  when  she 
ceme  in  collision  with  a  baige,  it  was  Held,  that  the  improper  carrying  of  the  anchor  would  not 
of  itself  be  sufficient  to  make  the  owner  of  the  brig  responsible  in  daoiages,  if  the  barge,  by 
dspefttog  from  the  known  role  of  the  river,  brought  herself  into  the  situatioa  in  which  th« 
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:  brig  etruck  her,  although  but  for  the  poeitioii  of  the  anchor  the  collision  would  not  have  pro- 
duced the  injury  complained  of.  The  deposition  of  a  witness  taken  before  the  coroner  on  an 
inquiry  touching  the  death  of  a  penon  killed  by  the  collision,  is  receivable  in  evidence  in  the 
action  for  damages,  il  the  witness  be  shown  to  be  beyond  the  sea. 

A  nautical  witness  cannot  be  asked  whether  he  thinks,  having  heard  the  evidence  in  the  cause, 
that  the  conduct  of  the  captain  was  correct  or  not 

Evidence  of  a  practice  \a  contravention  of  a  by-law  is  not  receivable. 

The  rule  of  the  river  is,  that,  if  a  light  vessel  is  going  free,  and  a  loaded  vessel  is  coming  close 
hauled  to  the  wind,  it  is  the  duty  of  the  loaded  vessel  to  keep  her  course,  and  of  the  vessel 
going  free  to  bear  away. 

The  declaration  stated  that  the  plaintiff  was  possessed  of  a  barge  called 
the  "  Maria,"  with  divers  sails,  tackle,  &c.,  and  of  a  boat  fastened  to  it, 
and  of  a  cargo  of  stone  on  board  the  barge,  which  said  barge  was  law- 
fiilly  sailing  in  the  river  Thames;  and  the  defendant  was  possessed  of  a 
certain  brig  called  the  *•  Jarrow,"  sailing  in  the  said  river,  under  the 
management  of  his  servants ;  and  also  of  a  certain  anchor,  which  was 
suspended  from  and  annexed  to  the  said  brig ;  yet  the  defendant,  not 
regarding  his  duty,  on  the  17th  October,  1838,  by  his  said  servants,  took 
so  little  and  such  bad  and  improp^  care  of  his  said  brig,  and  of  the  said 
anchor,  in  the  direction  and  management  of  the  same,  and  conducted  him- 
self by  his  said  servants  in  so  negligent,  careless,  unskilful,  and  improper 
a  manner,  that  the  said  brig,  witihi  the  said  anchor  so  suspended,  &c.  &c., 
ran  foul  of  and  struck  against  the  barge,  and  the  anchor  pierced,  broke, 
shattered,  damaged,  and  injured  the  said  barge,  so  that  the  same,  with 
the  cargo  of  stone,  &c.,  simk  in  the  river,  and  became  wholly  lost  to  the 
plaintiff,  &c.,  &c.,  &c.— Plea— Not  Guilty. 

The  facts  of  the  case  were  in  substance  as  follow: — ^The  plaintiff's 
barge,  on  the  night  of  the  18th  October,  1838,  started  from  that  part  of 
the  river  Thames,  which  is  called  the  North  Fleet  Hope,  and  was  pro- 
ceeding with  the  tide,  but  against  the  wind,  up  the  river.  The  state  of 
the  tide  was  what  is  called  young  flood.  The  wind  was  W.  N.  W.; 
the  night  was  clear,  so  that  both  shores  were  discoverable,  and  a  vessel 
could  see  another  at  a  distance  of  about  a  quarter  of  a  mile  off.  The 
barge,  which  was  loaded,  was  standing  across  to  the  south  shore.  The 
defendant's  brig,  which  was  light,  was  going  down  the  river  with  the 
anchor  hanging  from  the  larboard  bow,  so  as  that  a  portion  of  it  was 
imder  water.  This  was  done,  because  the  intention  was  to  drop  the 
anchor  (which  had  not  long  been  taken  up)  again,  as  soon  as  they  could 
find  a  convenient  berth.  The  men  on  board  the  barge,  seeing  the  brig 
coming  down,  as  they  thought,  in  such  a  line  that,  if  the  barge  had  con- 
tinued her  course,  the  brig  would  have  struck  her  amidships,  ported  their 
helm  and  got  into  stays,  which  caused  the  anchor  of  the  brig  to  strike  the 
barge,  so  as  to  sink  it,  and  unfortunately  to  cause  the  death  of  the  plain- 
tiff's son,  who  was  on  board  at  the  time.  It  was  agreed  on  both  sides, 
that  the  rule  of  the  river  is,  that  if  a  light  vessel  is  going  free,  and  a  loaded 
vessel  is  coming  close  hauled  to  the  wind,  it  is  the  duty  of  the  loaded 
vessel  to  keep  her  course,  and  of  the  vessel  going  free  to  bear  away. 

On  the  part  of  the  plaintiff  it  was  contended,  that  the  deviation  from 
the  general  rule,  on  the  part  of  the  men  who  were  on  board  the  barge,, 
was  rendered  necessary  by  the  dangerous  position  in  which  the  barge 
was  placed,  by  the  brig's  neglecting,  as  they  said,  to  bear  away,  but 
coming  in  such  a  direction,  that,  if  they  had  not  put  their  helm  down, 
the  brig  would  have  struck  the  barge.  It  was  also  contended,  on  the 
part  of  the  plaintiff,  that  the  anchor  of  the  brig  was  carried  in  a  position 
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which  was  forbidden  by  the  by-laws  made  for  the  regulation  of  the 
river,  and  that  no  injury  would  have  been  done  to  the  barge  at  all,  if  the 
anchor  had  not  been  in  such  improper  position.  On  the  part  of  the 
defendant,  it  was  contended,  that  the  men  on  board  the  barge  brought 
the  injury  on  themselves,  by  improperly  and  unnecessarily  departing 
from  the  rule  of  the  river,  and  not  keeping  their  course,  as  they  were 
bound  to  do.     This  was  the  main  question  of  fact  in  the  case. 

A  witness  had  been  examined  before  the  coroner,  on  the  inquiry  con^ 
cerning  the  death  of  the  plaintiff's  son,  and  since  his  examination  had 
gone  abroad.  It  was  proposed  on  the  part  of  the  defendant,  to  read  his 
deposition,  taken  on  oath,  before  the  coroner.  This  was  objected  to  on 
iJie  part  of  the  plaintiff,  Hut 

Coleridge,  J.,  was  of  opinion  that,  under  the  circumstances,  the 
deposition  ought  to  be  admitted,  and,  being  properly  proved,  it  was  read 
in  evidence,  {a) 

Capt.  Rowland,  one  of  the  harbour-masters  of  the  port  of  London, 
produced  a  by-law  against  carrying  the  anchor  in  the  position  in  which 
the  anchor  was  on  board  the  brig.  He  was  asked,  on  the  part  of  the 
defendant,  whether,  notwithstanding  the  by-law,  it  was  not  the  practice 
so  to  carry  it  in  some  parts  of  the  river  ? 

Thesiger,  for  the  plaintiff,  objected  to  evidence  of  a  practice  contrary 
to  the  by-law. 

Cresswellj  for  the  defendant,  contended  that  the  value  of  the  by-law 
did  not  decide  the  question  of  negligence,  and  therefore  the  practice, 
though  contrary  to  it,  was  evidence  in  the  case. 

Coleridge,  J.,  was  of  opinion  that  evidence  of  the  practice  in  contra- 
vention of  the  by-law  was  not  admissible.  (A) 

Capt.  Rowland  was  then  asked,  whether,  having  heard  the  evidence 
in  the  cause,  he  thought  the  conduct  of  the  captain  of  the  brig  was  right 
or  not  ? 

Thesiger^  for  the  plaintiff,  objected. — This  is  putting  Capt.  Rowland 
in  the  place  of  the  jury. 

Cressiaeily  for  the  defendant. — It  is  a  matter  of  skill.  We  cannot  get 
a  nautical  jury.  It  is  similar  to  cases  in  which  a  medical  question  arises, 
and  then  witnesses  are  asked,  whether,  in  their  opinion,  the  treatment 
was  correct  or  not. 

Coleridge,  J. — I  think  you  cannot  ask  the  witness  to  draw  a  conclu- 
sion  of  fact,  and  then  give  his  opinion  upon  it. 

The  question,  in  the  form  objected  to,  was  not  put ;  but  the  opinion 

(a)  In  Phillipp**«  Law  of  Evidence.  Part  H.,  ch.  4,  s.  2.  (vol.  1,  p.  374,  .5lh  edit.),  it  is  uid 
"A  book  of  authority,"  [Buller's  Nisi  Prius,]  "after  stating  the  general  rule,  that  depositions  are 
not  evidence  where  there  cannot  he  a  cross-examination,  adds,  hy  way  of  exception, '  yet  if  the 
witnesses,  examined  on  a  coroner's  inquest,  be  dead,  or  bet/tmd  /»ea,  their  depositions  may  he 
rest) ;  for  the  coroner  is  an  officer  appointed  on  behalf  of  the  public  to  make  inquiry  about  the 
Dwlters  wiihin  his  jurisdiction.'  "  And  Mr.  Phillipps  further  states,  "  It  seems  to  lie  'the  prevail' 
in^  opinion  that  they  %re  admissibk*,  though  the  prisoner  may  have  been  absent  at  the  time  of 
taking  the  inquisition." — For  the  mode  of  proof,  see  the  page  above-mentioned,  viz.  374. 

(b)  In  the  case  of  Marriott  v.  Stanley,  where  the  plaintiff  sought  to  recover  damages  for  a 
personal  injury  sustained  by  him  in  consequence  of  the  defendants  having  wrongfully  exposed 
III  sale  certain  articles  of  ironmons>ery  on  a  public  highway  at  Northampton,  in  defiance  of  a  local 
n'^lation,  imposing  a  fine  of  jB5  for  so  daing.  In  that  case  it  was  auggested,  (but  no  evidence 
appears  to  have  been  offered  of  the  fact,)  that  it  was  usual  for  the  tradesmen  of  the  town  to  place 
their  goods  at  the  road-side  on  market  days.  The  learned  judge  who  tried  the  cause,  told  the 
jury,  inter  alia,  that  the  placing  of  the  goods  on  the  highway  was  an  unlawful  act,  and  that  no 
local  usage  or  custom  could  make  it  lawfuL— See  further,  aa  to  this  case,  in  the  note  at  the  end 
of  Rai$in  v.  Mitchell  and  oilicn,  post. 
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of  the  witness  was  obtained  by  his  being  asked,  what  was  the  duty  of 
a  captain  under  certain  specified  circumstances. 

Coleridge,  J.,  in  his  summing  up,  told  the  jury,  that,  if  it  was  a  pure 
accident,  or  if  the  plaintiff's  servants  substantially  contributed  to  the 
injury  by  their  improper  or  negligent  conduct,  the  defendant  would  be 
entitled  to  their  verdict ;  but  that,  on  the  contrary,  if  the  injury  was 
occasioned  by  the  improper  or  negligent  conduct  of  the  defendant's 
servants,  and  the  plaintiff's  servants  did  not  substantially  contribute 
to  produce  it,  then  the  plaintiff  would  be  entitled  to  their  verdict 
His  lordship  also  told  them,  that  if  the  mode  of  carrying  the  anchor 
contrary  to  the  by-law  was  the  cause  of  the  injury,  and  the  plaintiff's 
servants  did  not  substantially  contribute  to  produce  it,  the  defendant 
would  be  liable,  although  the  captain  of  the. brig  might,  for  his  conve- 
nience, have  reasonably  carried  the  anchor  in  such  a  position. — [After 
reading  over  the  evidence,  and  commenting  upon  it,  his  lordship  said] 
— If  you  think  the  mischief  was  occasioned  by  any  want  of  skill,  or 
by  any  negligence  or  any  improper  conduct  whatever  on  the  part  of  the 
men  on  board  the  brig,  without  the  men  on  board  the  barge  havin? 
substantially  contributed  to  produce  it,  then  the  plaintiff  will  be  entitled 
to  your  verdict.  On  the  other  hand,  if  you  think  that  the  men  on  board 
the  barge  substantially  contributed  to  the  mischief — ^to  its  happening — 
to  its  taking  place — then  the  defendant  will  be  entitled  to  your  verdict. 

One  of  the  jury  afterwards  asked  his  lordship,  whether  he  had  not 
told  them,  that  the  way  in  which  the  anchor  was  placed  had  nothing  to 
do  with  the  question. 

Coleridge,  J. — No.  You  must  have  misunderstood  my  observa- 
tions, if  that  was  the  impression  you  received.  The  position  of  the 
anchor  will  not  be  sufficient  to  make  the  defendant  liable,  if  the  plain- 
tiff, by  his  servants,  substantially  contributed  to  the  occurrence  of  the 
uijury,  not  to  its  amount ^  but  to  the  occurrence  of  it.  The  plaintiff 
says,  that  if  the  anchor  had  not  been  in  the  position  in  which  it  was,  no 
injiuy  would  have  occurred  at  all ;  but  that  would  not  make  the  de- 
fendant liable,  if  the  people  on  board  the  plaintiff's  barge  brought  it 
by  improper  or  careless  navigation  into  the  position  in  which  it  re- 
ceived the  injiuy. 

Verdict  for  the  defendant 

Thesiger,  and  Ogle,  for  the  plaintiff. 

C.  Cresswelly  R,  V,  Richards^  and  E.  JameSy  for  the  defendant. 

See  the  case  of  Samn  ▼.  MUchtU  and  otken^  poet,  and  the  caaes  there  referred  to  in  the  nele 
at  the  end  of  it 
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COURT  OF  COMMON  PLEAS. 


Mjoumed  Sittings  in  London  after  Hilary  Term^  1839. 

BEFORE  MR.  JUSTICE  ERSKINE. 
( Who  sat  for  the  Lord  Chief  Justice.) 

SLEATH  V.  WILSON.— p.  607. 

If  a  tervaot  without  his  master's  knowledge  take  his  mastcr^s  carriage  out  of  the  coach-house, 
and  with  it  commit  an  injury,  the  master  is  not  liable ;  because  be  has  not  in  such  case  in- 
trusted the  servant  with  the  carriage.  But  whenever  the  roaster  has  intrusted  the  servant 
with  the  control  of  the  carriage,  it  is  no  answer  that  the  servant  acted  improperly  in  the 
management  of  it;  but  the  master  in  such  case  will  l>e  liable,  l)ccause  he  has  put  it  in  the 
serranCs  power  to  mismanage  the  carriage,  by  intrusting  him  with  it  Therefore,  where  a 
servant,  having  set  his  master  down  in  Stamford  Street,  was  directed  by  him  to  put  up  in 
Casde  Street,  Leicesusr  Square ;  but  instead  of  ao  doing  went  to  deliver  a  parcel  of  his  own 
in  the  Old  Street  Road,  and  in  returning  along  it  drove  against  an  old  wpman  and  injured 
her ;  it  was  Held,  that  the  master  was  responsible  for  his  servant's  act. 

Case  to  recover  damages  for  an  injury  occasioned  to  the  plaintiff  by 
the  negligent  driving  of  a  servant  of  the  defendant.  Pleas — 1st,  that 
the  horse  and  carriage  were  not  the  defendant's ;  2d,  that  the  person 
driving  was  not  the  defendant's  servant ;  3d,  that  at  the  time  when  the 
injury  was  sustained,  the  horse  and  carriage  were  not  in  the  employ  of 
the  defendant,  but  were  improperly  used  by  the  person  driving  them  for 
purposes  of  his  own. 

iVildey  Serjeant,  in  stating  the  plaintiff's  case,  referred  to  the  case  of 
/oe/ V.  Morison,  ante,  vol.  6,  p.  501,  {25  E.  C.  L.  R.  511.)  (a) 

The  witnesses  on  the  part  of  the  plaintiff  stated,  that  the  defendant's 
servant  was  driving  a  four-wheeled  phaeton,  drawn  by  one  horse,  along 
the  Old  Street  Road,  at  a  quick  pace ;  some  described  it  as  very  fast, 
others  as  not  so  fast;  but  they  all  agreed  in  the  fact,  that  the  plaintiff, 
who  was  an  old  woman  nearly  seventy  years  of  age,  and  was  crossing 
the  road,  was  knocked  down  by  one  of  the  shafts  of  the  carriage,  and 
much  bruised,  and  had  some  of  her  teeth  knocked  out. 

S^ade,  for  the  defendant. — The  plaintiff's  counsel  must  make  out  two 
things  to  entitle  him  to  a  verdict : — 1st,  that  the  servant  was  acting  within 
the  due  scope  of  his  authority ;  and,  2dly,  that  he  was  driving  care- 
lessly. The  case  cited  for  the  plaintiff  is  not  all-fours  with  the  present. 
I  rely  on  the  case  of  M^Manus  v.  Cricket t^  1  East,  106.  (A) 

(a)  That  case  decides,  that,  if  a  servant  driving  his  master's  cart  on  his  master's  business, 
make  a  detour  from  the  direct  road  for  some  purpose  of  his  own,  his  master  will  be  answerable 
in  damages  for  any  injury  occasioned  by  his  careless  driving  while  so  out  of  his  road.  But  if  a 
servant  take  his  master's  cart  without  leave,  at  a  time  when  it  is  not  wanted  for  the  purposes  of 
business,  and  drive  it  about  solely  for  his  own  purpose,  the  master  will  not  be  answeraUe  for 
tny  injury  he  may  do. 

(6)  That  case  decides  that  a  master  is  not  liable  for  the  wilful  act  of  his  servant  in  driving 
his  carriage  against  another,  without  his  direction  or  assent;  but  only  for  damage  arinng  from 
the  negUgenct  or  untkiifulneat  of  the  servant,  when  acting  in  his  employ. 
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I  shall  show  that  the  servant,  on  the  present  occasion,  was  acting  con- 
trary to  the  directions  of  his  master.  He  had  no  business  in  Old  Street 
Road  at  all ;  it  was  four  miles  out  of  his  way.  My  learned  friend  admits, 
that  if  a  servant  take  his  master's  carriage  without  his  knowledge,  the 
master  will  not  be  liable  for  his  acts.  I  do  not  see  any  difference  be- 
tween that  state  of  facts  and  this,  so  far  as  the  conduct  of  the  servant 
is  concerned.  I  see  no  difference  between  the  servant  in  the  present 
case  driving  out  of  his  way,  and  the  servant  in  the  case  admitted,  taking 
the  carriage  out  of  the  coach-house,  and  using  it  for  his  own  purposes. 
As  to  the  question  of  negligence,  driving  on  the  wrong  side  of  the  road 
is  not  proof  of  negligence ;  there  is  no  obligation  to  keep  on  any  parti- 
cular side  of  the  road,  if  there  is  room  enough  on  the  road,  and  no 
other  carriages  are  in  the  way. 

The  servant  who  was  driving  the  carriage  was  called  as  a  witness, 
and  said,  "  I  drove  my  master  to  Great  Stamford  street ;  my  orders  were, 
to  put  up  at  the  Red  Lion  in  Castle  Street,  Leicester  Square,  and  meet 
my  master  at  the  Olympic  Theatre ;  I  went  into  Old  Street  Road  on 
business  for  myself;  I  took  a  parcel  for  my  wife  to  her  father  and  mo- 
ther ;  I  was  driving  at  a  slow  pace  in  Old  Street  Road ;  at  a  pace  not 
exceeding  four  miles  an  hour ;  I  called  to  the  woman  three  times  dis- 
tinctly, as  loud  as  I  could ;  she  took  no  notice ;  I  pulled  up  immediately 
when  I  found  she  took  no  notice ;  the  hoi-se  was  walking  then;  her  back 
was  turned,  and  I  suppose  the  shaft  of  the  vehicle  struck  her  on  the 
shoulder ;  somebody  seized  the  horse  by  the  bit,  and  he  reared  on  his 
hind  legs,  and  backed ;  I  was  sitting  low  at  the  time ;  I  went  to  the  old 
woman,  and  offered  her  a  recompense  of  £5 ;  she  said  she  could  do  no- 
thing with  it,  I  must  speak  to  the  gentleman ;  I  went  to  him,  and  he 
said  he  would  speak  to  the  party,  and  I  heard  nothing  more  of  it ;  a 
friend  gave  me  the  money."  On  his  cross-examination,  he  said,  "  I  do 
not  know  that  that  money  came  from  my  master ;  it  was  a  friend  at 
Turnham  Green ;  I  did  not  go  to  the  old  woman  by  my  master's  desire ; 
me  only  conversation  I  had  with  my  master  before  I  went  was  being 
scolded  for  going  out  of  my  way ;  the  name  of  the  person  I  got  the 
money  from  was  Barnett;he  is  a  gentleman,  a  lawyer;  as  far  as  I 
know,  he  is  my  master's  lawyer ;  when  I  came  back,  I  gave  the  money 
back  to  Mr.  Baniett ;  it  was  dusk  when  I  was  in  the  Old  Street  Road ; 
I  saw  an  object  as  I  was  driving ;  it  had  a  cloak  on  ;  I  was  quite  pretty 
nearly  at  a  stand  still,  when  she  ran  herself  against  the  shaft ;  she  came 
in  contact  with  the  shaft ;  I  was  pulling  up  at  the  time ;  her  back  was 
towards  the  horse ;  she  was  looking  a  contrary  way,  and  then  she  fell 
down;  I  suppose  she  fell  down  from  fright;  I  got  to  the  Red  Lion 
about  half-past  seven ;  I  went  there  the  direct  road  from  Old  Street 
Road ;  I  had  lived  with  the  defendant  about  a  year  and  a  half  at  the 
time,  and  lived  with  him  about  nine  months  after."  In  answer  to 
questions  from  the  judge,  he  said :  "  My  master  did  not  know  any  thing 
about  my  having  the  parcel  to  deliver ;  I  left  the  carriage  in  a  yard  at 
the  corner  of  Old  Street  Road,  by  Shoreditch,  while  I  went  to  Bateman's 
Row  with  the  parcel ;  this  was  about  200  yards  from  the  place  where 
the  accident  happened." 

The  gentleman  at  whose  house  in  Stamford  street  the  defendant  was 
set  down,  was  also  called  as  a  witness  for  the  defence,  and  stated,  that 
the  carriage  arrived  at  his  house  about  four  in  the  afternoon,  that  he 
heard  the  defendant  direct  the  servant  to  drive  to  some  stables,  the  name 
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of  which  he  did  not  remember,  and  to  meet  him  afterwards  with  the 
carriage  at  the  Olympic  Theatre,  and  that  the  servant  turned  roimd  and 
drove  the  carriage  in  a  direction  which  would  lead  towards  Leicester 
Square. 

Wilde,  Seijt.,  in  reply. — First,  as  to  the  law, — The  rule  of  law  I  take 
to  be  this, — if  you  give  your  servant  the  care  and  control  of  your  car- 
riage and  horses,  and  tell  him  to  take  the  carriage  to  a  given  place,  you 
place  the  carriage  under  his  control  as  to  the  mode  in  which  he  is  to 
arrive  at  that  place,  and  for  his  conduct  in  the  course  of  the  execution 
of  tliat  order  you  will  be  responsible.  We  shall  have  next  the  case  of  a 
stage-coach,  and  it  will  be  said  that  if  the  coach  does  not  go  by  the 
usual  and  direct  road,  the  proprietors  will  not  be  liable. — The  case  cited 
of  M'Manus  v.  Crickett,  is  quite  a  different  case — there  the  servant  had 
a  spite  against  the  otficer,  and  drove  against  him. 

Erskine,  J. — It  is  quite  a  different  case. 

Wildej  Serjt. — It  is  an  improper  mode ;  but  it  is  a  mode  of  conducting 
the  employment — the  man  was  out  of  his  road — ^his  object  was  the  Red 
Lion  stables,  and  he  went  out  of  his  way  for  purposes  of  his  own,  but 
still  it  was  an  improper  act  while  under  his  master's  orders.  It  may  be 
said  next,  that  if  the  servant  tiurns  out  of  his  road  to  get  something  to 
drink,  the  master  will  not  be  liable  for  any  injury  done  by  him.  It  is 
enough  that  it  is  in  the  course  of  his  employ,  though  he  acts  improperly 
in  carrying  his  master's  orders  into  execution.  The  question  is,  was  he 
when  the  act  occurred  in  the  course  of  the  master's  employ  ?  if  he  was, 
the  master  will  be  liable. — After  some  observations  by  the  learned  Ser- 
jeant on  the  question  of  negligence, 

Erskine,  J.,  in  summing  up,  said, — This  is  an  action  brought  by  the 
plaintiff  to  recover  damages  for  an  injury  which  she  alleges  she  has  sus- 
tained by  the  negligent  conduct  of  the  defendant's  servant.  The  law- 
has  said  that  whenever  an  injury  has  been  occasioned  by  the  negligent 
conduct  of  a  person  in  the  service  of  another,  the  master  is  answerable 
for  it ;  and  this  is  for  the  purpose  of  inducing  those  who  employ  others 
to  take  care  that  they  employ  proper  persons.  The  defendant  pleads, 
first,  that  the  horse  and  carriage  were  not  his,  and,  secondly,  that  the 
servant  was  not  his  servant ;  but  it  has  been  clearly  proved  by  the  wit* 
nesseson  the  part  of  the  defendant,  that  the  carriage  was  the  defendant's, 
and  that  the  person  driving  it  was  his  servant.  But  in  addition  to  these 
he  has  pleaded,  thirdly,  that  the  horse  and  carriage  at  the  time  of  the 
injury  were  not  in  the  employ  of  the  defendant,  but  were  improperly 
used  by  the  servant  for  purposes  of  his  own ;  and  evidence  has  been 
given  that  the  master  directed  the  servant  to  drive  to  the  Red  Lion,  in 
Castle  Street,  Leicester  Square,  but  that  the  servant  improperly  drove  to 
the  Old  Street  Road,  to  deliver  a  parcel  of  his  own  ;  and  the  point  has 
been  put  to  the  court,  that  inasmuch  as  it  is  clear  that  the  servant  was 
not  at  that  time  engaged  in  his  master's  business,  this  action  cannot  be 
maintained.  But  I  am  of  opinion  that  this  action  may  be  maintained. 
I  think  the  law  has  been  most  properly  laid  down  by  Mr.  Baron  Parke, 
in  the  case  which  has  been  cited.  It  is  quite  clear  that  if  a  servant 
without  hi»  master's  knowledge  takes  his  master's  carriage  out  of  the 
coach-house,  and  with  it  commits  an  injury,  the  master  is  not  answer- 
able ;  and  on  this  ground,  that  the  master  has  not  intrusted  the  servant 
with  the  carriage.  But  whenever  the  master  has  intrusted  the  servant 
with  the  control  of  the  carriage,  it  is  no  answer,  that  the  servant  acted 
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improperly  in  the  management  of  it.  If  it  were,  it  might  be  contended 
that  if  a  master  directs  his  servant  to  drive  slowly,  and  the  servant  dis- 
obeys his  orders,  and  drives  fast,  and  through  his  negligence  occasions  an 
injury,  the  master  will  not  be  liable.  But  that  is  not  the  law :  the  master 
in  such  a  case  will  be  liable,  and  the  ground  is,  that  he  has  put  it  in  the 
servant's  power  to  mismanage  the  carriage,  by  intrusting  him  with  it. 
And  in  this  case,  I  am  of  opinion,  that  the  servant  was  acting  in  the 
'  course  of  his  employment,  and  till  he  had  deposited  the  carriage  in  the 
Red  Lion  stables,  in  Castle  Street,  in  Leicester  Square,  the  defendant 
was  liable  for  any  injury  which  might  be  committed  through  his  negli- 
gence.— After  reading  the  evidence  and  observing  on  the  question  of 
negligence,  his  lordship  left  the  case  to  the  jury,  who  found  a 

Verdict  for  the  plaintiff,  damages  £25. 
Wilde,  Serjt.,  and  Channell,  for  the  plaintiff. 
Slade,  for  the  defendant. 

See  Uie  case  of  Lamb  v.  Lad  if  Eiizabeih  Paffc,  poet,  p.  629. 
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RAISIN  V.  MITCHELL  and  Others.— p.  613. 

In  an  action  ag^ninst  the  ownor  uf  a  brig  for  an  injury  done  to  a  sloop  belonging  to  the  plaintiff^ 
the  amount  uf  damage  proved  was  upwards  i»f  X500 — the  jury  gave  a  verdict  for  £25U  only, 
and  on  being  asked  liow  they  made  up  their  verdict,  repHed  that  in  their  opinion  there  were 
fiiults  on  both  sides: — Held,  that  ni>twithstandiiig  this  the  plaintiflfwas  entitled  to  the  verdict, 
as  there  might  be  faults  in  the  plaintiff  to  a  certain  extent,  and  yet  not  to  such  an  extent  at 
to  prevent  his  recovering. 

The  declaration  stated  that  on  the  20tli  November,  1S37,  the  plaintiff 
was  possessed  of  a  sloop  which  was  at  anchor  in  that  part  of  the  river 
Thames  which  is  called  the  Lower  Hope,  and  that  the  defendants  were 
possessed  of  a  brig  which  they  by  their  servants  so  unskilfully  and  neg- 
ligently navigated,  that  it  ran  agauist  the  plahitiff's  sloop,  and  caused  it 
to  sink.     Plea,  not  guilty. 

Mcherlty^  Serjt.,  slated  the  plaintiff's  case. — The  sloop  was  of  thirty- 
nine  tons  burden,  and  on  the  day  in  question,  being  on  a  voyage  from 
Cherburg,  laden  with  eggs  for  the  London  market,  came  to  an  anchor 
about  six  in  the  evening  in  the  Lower  Hope ;  and  the  brig,  which  was 
called  the  Arethusa,  and  was  of  more  than  300  tons  burden,  came 
towards  the  sloop,  and  having  its  anchor  a-cockbili,  ran  it  into  the  side 
of  the  sloop  and  sunk  the  sloop.  The  brig  had  not  a  proper  pilot,  but 
only  a  waterman  on  board.  The  question  will  be  whether  or  no  the 
brig  was  in  fault.  I  oontend  that  she  was,  for  three  reasons : — Isl,  the 
sloop  was  at  anchor ;  2d,  the  ground  was  ordinary  anchoring-ground ; 
and,  3dly,  it  is  contrary  to  all  seamanship  for  a  vessel  to  sail  with  the 
anchor  a-cockbill. 

The  captain  of  tlie  sloop  (a  Frenchman)  was  called  and  exaramed 
through  an  interpreter — he  said  that  he  was  forty-five  years  of  age,  was 
twenty-two  years  at  sea  before  he  was  made  a  captain,  and  had  *^**eri 
**»**  ^oyage  from  Cherburg  to  London  more  than  one  hundred  times. 
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and  that  on  the  occasion  in  question,  his  vessel  had  been  at  anchor  for 
more  than  a  quarter  of  an  hour.  He  described  the  way  in  which  it  was 
injured,  as  follows: — ^**When  I  saw  the  brig,  her  course  was. from  the 
N.E.;  she  was  coming  towards  London;  she  was  coining  upon  the  sloop; 
we  hailed  all  together  to  her  to  change  her  course  ;  she  did  not,  but  came 
down  on  the  sloop  with  her  main-sail,  fore-sail,  fore-top-sail,  jib,  and 
fore-and-aft  fore-sail  set.  Tiie  fore-sail  and  jib  of  the  sloop  were  furled, 
and  the  peak  of  the  main-sail  was  lowered  so  as  to  prevent  the  wind 
from  operating  upon  it ;  it  was  half  an  hour  before  high  water ;  the  * 
head  of  the  sloop  was  N.N.W.,  with  fifteen  fathom  of  chain  out ;  the 
distance  between  the  Essex  shore  and  the  sloop  was  about  a  third  of 
the  width  of  the  river;  when  we  saw  the  brig,  the  anchor  of  the  brig 
was  hangitig  at  the  cat-head ;  we  told  them  to  slack  the  chain,  or  they 
would  break  the  sloop;  we  told  them  in  these  words,  *  let  go  down — 
break  the  ship ;'  they  would  not ;  the  fluke  of  the  anchor  was  about  a 
foot  below  the  water,  and  if  they  had  let  fall  the  anchor,  no  damage 
would  have  happened :  my  mate  got  a  hatchet  and  was  going  to  cut, 
when  a  man  on  board  the  brig  came  with  a  handspike  and  said,  ^you 
d — d  Frenchman  V  they  let  go  the  anchor  when  the  fluke  of  it  was  in 
the  sloop ;  the  sloop  was  dragged  off"  by  the  brig  into  the  middle  of  the 
river,  though  it  was  at  anchor,  for  the  anchor  dragged :  the  brig  got  loose 
because  she  let  go  her  anchor,  and  the  weight  of  the  chain  dragged  the 
anchor  out :  when  the  anchor  came  out  of  the  sloop,  we  called  to  the 
brig  for  assistance ;  it  carried  off  three  feet  of  the  plank,  and  the  water 
ran  in ;  the  hole  was  above  eight  inches  below  the  water,  about  one- 
third  the  length  of  the  sloop,  from  the  stern  on  the  starboard  side ;  we 
let  the  anchor  slip  into  the  river,  and  called  to  the  brig  for  assistance, 
that  we  might  leave  the  anchor  behind  and  run  ashore ;  we  got  two 
men  from  the  brig  to  assist  us  in  setting  the  sails ;  we  sank  in  about 
four  fathoms  water,  about  800  feet  from  the  shore ;  when  we  hailed  the 
brig  at  first,  we  said,  *kccp  away,  you  run  us  down;'  the  brig  could 
Iiave  avoided  us  by  putting  the  helm  a-starboard ;  there  were  some  ves- 
sels to  the  south  of  us,  but  none  to  hinder  the  brig  from  tacking  to  the 
south ;  it  was  not  very  dark,  but  there  were  no  stars,  and  we  saw  the 
brig  at  300  fathoms  off;  it  was  four  or  five  minutes  from  the  hailing  to 
the  striking ;  if  they  had  kept  a  good  look-out,  they  could  have  avoided 
us ;  nobody  was  on  the  look-out ;  the  crew  of  the  sloop  escaped  to  shore 
ill  their  own  boat;  we  had  177  cases  of  eggs  on  board;  the  waterman 
was  intoxicated,  and  when  the  captain  left  him  he  took  a  bottle  of  rum 
and  drank  out  of  it ;  the  captain  said  to  me,  *the  waterman  is  drunk.'  '* 
On  his  cross-examination  he  siiid,  "there  were  myself  and  three  others 
on  board  the  sloop ;  they  could  not  sj)eak  English,  except  a  few  words; 
we  had  no  pilot  on  board ;  we  never  had  one,  but  always  had  a  water- 
man before,  as  soon  as  we  coukl  find  one ;  we  could  not  find  one  on 
this  occasion ;  the  waterman  on  hoard  the  brig  had  been  once  on  board 
our  sloop  to  pilot  it ;  the  wind  at  W.S.W.  would  be  contrary  just  in  that 
part  for  coming  up  the  river." 

The  mate  and  two  seamen  of  the  sloop  confirmed  the  captain's  state- 
ment, and  it  further  appeared  that  the  sloop  was  afterwards  got  up,  and 
the  damage  (with  the  exception  of  the  value  ol  the  eggs)  was  admitted 
at  143/.  13.S.  The  eggs  were  valued  at  ^6880,  and  were  sold  by  auction 
at  something  above  je400. 

TItKSisrer.  for  the  defendants. — 1st,  The  captain  of  the  French  vessel, 
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not  himself  understanding  English,  and  having  a  crew  who  did  not  un- 
derstand English,  was  bound  to  have  a  pilot  who  did  understand  it,  to 
navigate^ his  vessel;  2d,  the  French  vessel,  according  to  my  case,  was 
'lot  at  anchor,  but  on  the  larboard  tack,  and  that  being  so,  and  the  brig 
Mcmg  on  the  starboard  tack,  the  French  vessel  ought  to  have  given  way 
and  allowed  the  brig  to  keep  her  course ;  3d,  as  to  the  question  of  whe- 
ther the  sloop  was  in  fact  at  anchor,  the  witnesses  say  the  wind  was 
stronger  than  the  tide,  and  if  that  be  so,  the  head  of  the  vessel  would 
have  been  in  a  different  position  from  that  in  which  they  say  it  was. 

For  the  defendants  the  waterman  was  called  as  a  witness,  and  gave 
a  different  account  of  the  transaction  as  to  the  sloop  being  at  anciior, 
and  the  state  of  the  sails  of  both  vessels ;  he  also  swore  that  the  custom 
of  tlie  river  was  always  for  a  vessel  on  the  larboard  tack  to  give  way 
to  one  on  the  starboard  tack ;  also,  that  if  the  sloop  had  been  at  anchor, 
as  the  wind  was  fresh  and  the  tide  ebbing  strong,  the  brig  would  not 
have  reached  the  sloop,  and  that  in  fact  the  sloop  was  called  to  tlu^ee 
times  to  let  go  her  anchor  before  she  did  so.  He  further  said,  "About 
twenty  minutes  after  the  two  vessels  separated,  the  captain  and  myself 
and  a  boy  got  on  board  the  sloop ;  the  crew  were  all  in  the  boat,  and 
the  French  captain  would  not  come  on  board,  saying  he  should  lose  his 
life ;  but  tlie  mate,  after  a  good  deal  of  persuasion,  came  on  board  and 
assisted  in  setting  the  sails  to  get  on  shore  ;  if  the  Frenchmen  had  been 
active,  the  sloop  might  have  got  on  shore  before  we  reached  lier ;  in  all 
square-rigged  vessels  you  must  cockbill  the  anchor  before  anchoring." 
The  witness  also  denied  that  he  was  drunk,  or  that  any  one  from  the 
brig  threatened  a  Frenchman  with  a  handspike.  The  mate  and  others 
of  the  crew  of  the  brig  confirmed  the  leading  facts  of  the  waterman's 
statement,  and  all  swore  that  the  sloop  was  not  at  anchor  and  had  not 
her  sails  furled. 
•  Aichtrley^  Serjeant,  replied. 

TiNDAL,  C.  J.,  in  summing  up,  said.  The  question  is,  whether  the 
plaintiff  has  made  out  a  case  to  entitle  him  to  damages.  You  must  be 
satisfied  that  the  injury  was  occasioned  by  the  want  of  care  or  the  im- 
proper conduct  of  the  defendants,  and  was  not  imputable  in  any  degree 
to  any  want  of  care  or  any  improper  conduct  on  the  part  of  the  plaintiff 

Tlie  jury  found  for  the  plahitiff,  damages  ^£250,  the  amount  claimed 
by  liim  being  upwards  of  ^500. 

Atcherley^  Serjeant,  for  the  plaintiff. — There  must  be  some  mistake. 

R,  V,  Richards^  for  the  defendants. — There  is  not  any  mistake  at  all. 

TiNDAL,  C.  J.,  asked  the  jury  how  they  made  up  their  verdict. 

The  foreman  answered  that  there  were  faults  on  both  sides. 

TiNDAL,  C.  J. — Then  you  have  considered  the  whole  matter. 

Tlie  foreman  rephed  in  the  affirmative. 

R,  V,  Richards  submitted  to  his  lordsliip  that  the  fact  which  the  fore 
man  of  the  jury  had  stated  entitled  the  defendant  to  the  verdict. 

TiNDAL,  C.  J. — No.     There  may  be  faults  to  a  certain  extent. 

R,  V,  Richards  requested  his  lordship  to  take  a  note  of  iiis  having 
made  the  objection. 

TiNDAL,  C.  J.,  assented,  and  the  verdict  was  entered  by  the  associate 
for  £250.  (a) 

(a)  The  verLlict  in  this  case,  as  well  as  the  opinion  of  the  learned  chief  justice,  seem  to  be 
quite  orirrect,  and  sustainable  in  point  of  law,  acconiin^  to  the  most  modern  authorities. — lo  the 
case  of  Bridge  v.  The  Grand  Junction  Railway  Company,  3  Mee.  &,  Wela.  244,  which  was 
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Atcherley^  and  Bompas^  Serjts.,  and  Curwood,  for  the  plaintiff.. 
Thesigevj  and  R.  V.  Richards^  for  the  defendants. 

•n  action  on  the  case  for  the  negligent  management  of  a  train  of  railway  cnrriagoii,  Mr.  Baron 
Parke  aaid — '*  There  may  have  been  negligence  in  Uoth  parties,  and  yet  ihe  olaintifT  may  he 
entitled  to  recover.  The  rule  of  law  is  laiJ  down  with  jierfert  correctness  in  the  case  of  Buf' 
terjleld  v.  Forrester,  [II  East,  fiO,]  and  that  rule  is,  that  although  there  miy  have  been  negli- 
gence on  the  part  of  the  ptaintifT.  yet,  unless  he  might,  by  the  exercise  uf  ordinary  care,  have 
avoided  the  consequences  of  the  defendant's  negligence,  he  is  entitled  to  reMver :  if  by  ordinary 
care  he  might  have  avoided  them,  he  in  the  author  of  his  own  wrong.  That  is  the  only  way  in 
which  the  rule,  as  to  the  exercise  of  onlinary  care,  is  applicable  to  questions  of  this  kind."  In 
the  case  of  Marriott  v.  Stanleyy  1  Scott,  New  CaKes,  p.  392,  it  was  held,  th  \t  in  an  action  to  re- 
rover  compensation  in  damages,  for  an  injury  i>cca>ioned  by  an  obsiruclikin  of  the  highway,  it 
was  not  a  mi^irection  on  the  part  of  the  Judge  to  leave  it  to  the  jury  to  s-iy — ''  whether  or  not 
the  plaintifT  was  himself  in  any  degree  the  eatise  ff  the  injury — whether  he  had  acted  with 
9ueh  a  want  of  reasonable  and  ordinary  core  as  to  disentitle  him  to  recover  .'"  See  also  the 
cases  there  cited  and  referred  to  of  Smith  v.  Felah,  2  Stra.  1264,  and  Bird  v.  Hidbrooky 
1  Moo.  &  Payne,  607,  and  4  Bing.  62S,  (Id  E.  C.  1..  R.  91.) 

The  result  of  the  cases  seems  to  be,  that  the  fault  of  the  plaintiff,  in  order  to  prevent  his  re- 
covering, must  be  one  directly  tending  to  produce  the  injury ;  as,  for  instance,  if  a  person  Ite 
on  the  wrong  side  of  the  road,  or  in  a  state  of  drunkenness,  though  in  such  chi^c  they  would 
neither  of  them  be  altogether  free  from  blame,  yet  they  might  recover  in  an  action  for  damages, 
unless  the  lieing  on  the  wrong  side  of  the  road  in  the  one  cjde,  or  the  being  in  a  state  of  drunk- 
enness in  the  other,  directly  contributed  to  the  occurrence  of  the  injury.  On  this  point  see  par- 
ticularly the  concluding  observations  of  Mr.  Justice  Coleridge,  in  the  case  of  Sills  v.  Brown, 
ante,  p.  245. 


COURT  OF  EXCHEQUER. 


tddjoumed  Sittings  in  London  after  Trinity  Term,  1840. 
BEFORE  LORD  ABINGER,  C.  B. 

LONG  V.  HITCHCOCK.— p.  619. 

A  witness  cannot  be  called  to  contradict  another  with  respect  to  a  statement  suggested  to  have 
been  made,  if  there  be  not  an  express  denial  by  the  party  who  is  supposed  to  have  made  it  of 
bis  having  done  so. 

The  plaintiff  is  to  prove  his  case  to  the  satisfaction  of  the  jury ;  and,  if  he  leaves  it  doubtful, 
either  from  the  circumstances  which  surround  it,  or  from  the  character  of  his  witness,  the  de- 
fendant is  entitled  to  the  verdict. 

Chim.  Con. — The  only  witness  called  on  the  part  of  the  plaintiff  to 
prove  the  adultery,  was  a  man  named  Harris,  who  had  been  convicted 
of  felony,  and  had  also  been  several  times  in  prison,  charged  with 
various  offences. 

On  his  cross-examination  he  was  asked  this  question  with  reference 
to  what  he  had  described  himself  as  having  seen — '^  Will  you  swear 
that  you  did  not  tell  your  master  only  yesterday,  that  you  were  drunk 
when  you  made  the  statement ;  and  will  you  swear  that  it  was  not 
false ;  and  that  you  did  not  tell  your  master  that  it  was  false  V^ 

The  witness  answered  that  he  would  not. 

C.  Phillips^  for  the  defendant,  asked  his  lordship  if,  under  these  cir- 
cumstances, he  thought  there  was  any  case  to  go  to  the  jury. 
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Lord  Abinger,  C.  B. — I  cannot  say  that  there  is  not  evidence  for  the 
consideration  of  the  jury.  .  It  all  rests  upon  the  credit  of  the  witness, 
Harris. 

C.  Phillips  was  addressing  the  jury  for  the  defence  when  one  uf 
them  said  that  they  wished  to  hear  the  evidence  of  Harris's  master. 

Lord  Abinger,  C.  B. — The  master  cannot  be  called  as  a  witness,  be- 
cause the  man  would  not  swear  that  he  did  not  say  that  which  was  im- 
puted to  him.  They  cannot  call  one  man  to  contradict  another,  unless 
that  other  swears  positively  on  the  subject,  {a)  The  plaintiff  is  to 
prove  his  case  to  your  satisfaction,  and  if  he  leaves  it  doubtful,  either 
from  the  circumstances  which  surround  it,  or  from  the  character  of  his 
witness,  then  you  cannot  say  that  he  has  made  it  out. 

Verdict  for  the  defendant 

Kelly y  and  Bramwellj  for  the  plaintiff. 

C  Phillips y  and  C  C.  Jones,  for  the  defendant. 

(a)  In  the  case  of  Pain  v.  Beeaton,  1  Moo.  &  Rob.  p.  20,  it  was  decided  that  where  a  witnes 
merely  says  he  does  not  recollect  making  the  statement,  evidence  to  prove  that  he  did  make  it  m 
inadmissiltle ;  there  must  lie  an  express  denial.  But  see  the  case  o(  Crowki/ v.  Page,  UDttf 
\ol  7,  p.  789,  (32  E.  C.  L.  R.  737.) 


BURNETT  V.  BOUCH  and  Others.— p.  620. 

The  usage  is,  that  when  a  broker  has  intro<1uced  the  captain  of  a  ship  and  a  merchant  together, 
and  they  by  his  means  enter  into  some  negotiation  as  to  the  intended  voyage,  the  broker  is 
entitled  to  commission  if  a  charterparty  be  eHected  between  them  for  that  voyage,  even 
though  they. may  employ  another  broker  to  prepare  the  charterparty,  or  may  write  lh« 
charterparty  themselves. 

If  a  broker  lie  authorized  by  both  parties,  and  acting  as  the  agent  of  each,  communicates  to  the 
merchant  what  the  ship-owner  charges,  and  also  communicates  to  the  ship-owner  what  the 
merchant  will  give,  and  he  names  the  ship  and  the  paities  so  as  to  identify  the  transaction, 
and  a  charterparty  bo  ultimately  effected  fur  that  voyage,  this  broker  is  entitled  to  his  com- 
mission ;  but  if  he  does  not  mention  the  names  so  as  t.>  identify  the  transaction,  he  does  noC 
get  his  commission  to  the  exclusion  of  another  broker,  who  afterwards  introduces  the  parties 
personally  to  each  other. ' 

A.,  a  broker,  introduced  a  merchant  and  a  ship-owner  together  to  treat  for  a  charterparty :  thej 
finally  made  the  charterparty  through  B.,  another  broker.  In  an  action  by  A.  for  his  com- 
mission, the  particulars  of  demand  were  "fur  commissiun  due  to  the  ^plamtltt  for  procuring  a 
charier  for  a  vessel  called  the  W.,  6cc.  ;** — Held,  sufficient. 

Assumpsit  for  work  and  labour,  with  a  count  upon  an  account  stated. 
Plea — Non-assumpsit. 

It  was  opened  by  Erie,  for  the  plaintiff,  That  the  plaintiff  was  a 
broker,  and  the  defendants  the  owners  of  tlie  ship  Wilton;  and  that  the 
question  in  this  case  was,  whether  the  plaintiff  was  entitled  to  commis- 
sion for  having  found  a  freight  for  the  ship  Wilton,  on  the  ground  that 
the  plaintiff,  as  the  broker  had  introduced  the  merchant  to  the  ship 
owner,  although  the  charter  had  been  afterwards  made  through  another 
broker.  He  stated  the  custom  as  applicable  in  these  cases  to  be,  that 
the  broker  who  first  introduces  the  parties  to  each  other  on  the  subject 
of  the  charterparty,  is  the  person  entitled  to  the  commission  if  a  cliarter 
be  made  between  the  parties  so  introduced ;  and  that  the  circumstance 
of  the  charterparty  being  made  at  the  office  of  another  broker,  would 
not  deprive  tlie  broker  who  first  introduced  the  parties  to  his  right  of 
commission. 

It  was  proved,  that,  previously  to  the  2d  of  April,  1840,  Captain  Wil- 
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son,  who  was  captain  and  part  owner  of  the  Wilton,  had  applied  to 
the  plaintiff,  and  requested  to  be  apprized  of  a  West  India  voyage  for 
the  Wilton ;  and  that  the  plaintiff  had  accordingly  entered  the  Wilton 
in  his  book.  It  was  further  proved,  that,  on  the  2d  of  April,  Mr.  Bal- 
lard, a  merchant,  had  applied  to  the  plaintiff,  stating  that  he  wanted  a 
vessel  for  a  voyage  to  St.  Domingo,  and  that  the  plaintiff  mentioned  the 
Wilton,  and  Mr.  Ballard  then  asked  to  see  the  captain ;  and  it  also  ap- 
peared tliat  Captain  Wilson  and  Mr.  Ballard  were  introduced  to  each 
other  at  the  plaintiff's  counting-house  on  the  morning  of  the  same  day, 
when  Captain  Wilson  asked  4/.  10*.  per  ton  for  the  freight,  and  Mr. 
Ballard  offered  4/.  5*. ;  and  on  the  plaintiff's  managing  clerk  suggesting 
that  4/.  7*.  6d.  should  be  the  sum,  Captain  Wilson  said  he  would  consider 
ot  it,  and  give  an  answer  on  'Change  that  afternoon ;  but  it  appeared 
that  he  did  not  go  on  'Change,  and  that  on  the  next  day,  when  asked 
what  he  thought  of  the  St.  l3omingo  voyage,  he  said  he  had  closed  it 
himself  with  Mr.  Ballard. 

Kelly,  for  the  defendants. — I  submit  that  the  plaintiff  cannot  recover 
on  the  particulars  of  demand  delivered  in  this  action :  they  are — "  In 
this  Exchequer  of  Pleas,  Burnett  v.  Bouch  and  Others. — This  actioa 
is  brought  to  recover  the  sum  of  37/.  7*.  6d.  for  commission  due  to  the 
plaintiff  for  procuring  a  charter  for  a  vessel  called  the  Wilton, 
whereof  the  defendants  were  owners,  for  a  voyage  from  London  to 
Hayti  in  the  month  of  April  last."  The  plaintiff  did  not  procure  the 
charter,  which  was  concluded  without  him. 

Lord  Abinger,  C.  B. — This  particular  could  not  have  deceived  you 
at  all.  The  plaintiiF  says  that  he  introduced  the  parties,  and  that,  as 
there  was  a  charter,  he  is  entitled  to  commission.  I  have  heard  the 
usage  proved  as  Mr.  Erie  has  opened  it. 

With  respect  to  the  usage,  Mr.  Griffith  was  called.  He  said :  "  If  a 
shipbroker  introduces  the  party  who  ultimately  charters  the  ship,  he  is 
the  broker  who  receives  the  commission ;  and  that  is  so  whetlier  he 
makes  the  charterparty  or  not.  If  the  charterparty  is  made  upon  the 
same  voyage,  the  broker  would  be  entitled  to  commission,  though  the 
shipowner  himself  made  the  charterparty.  In  his  cross-examination 
he  said,  "  If  a  broker  has  introduced  the  parties,  and  the  negotiation  has 
gone  off  upon  the  terms,  and  another  broker  arranges  them,  the  first 
broker  has  the  commission  ;  I  never  lieard  of  the  second  broker  getting 
any  thin^." 

Mr.  Wilkinson  said, "  The  broker  who  first  introduces  the  parties, 
having  an  authority  to  tender  the  sjiip,  is  entitled,  if  the  bargain  is 
finally  made,  though  not  hi  his  office,  provided  the  charterpartv  is  made 
between  the  same  merchant  and  the  same  owner,  and  for  the  same 
voyage."     Mr.  WooUet  and  Mr.  Walter  confirmed  this  evidence. 

it  was  opened  by  Kelly ^  for  the  defendants,  that,  early  in  the  month 
of  March,  the  owners  of  the  Wilton  had  (through  Mr.  Harnett)  applied 
to  Messrs.  Urquhart  and  Scruden  to  provide  a  charter  for  the  Wilton, 
and  that  Mr.  Ballard  applying  to  them  for  a  ship,  the  bargain  was 
concluded  tlirough  them  on  the  2d  of  April ;  and  each  party  found 
that  the  other  was  the  same  that  he  had  met  at  the  plaintiff's  on  tha* 
morning. 

On  the  part  of  the  defendant  Mr.  Scruden  was  called.  He  said  :— 
"  In  the  middle  of  March,  Mr.  Harnett  applied  to  us  to  get  a  charter  for 
this  ship ;  and,  about  the  16th  of  that  month,  Captain  Wilson  asked  me 
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if  we  could  get  him  a  charter :  I  made  no  entry  of  the  ship  in  our 
hooks ;  it  is  not  our  practice ;  I  obtained  from  him  all  the  information 
as  to  the  name,  tonnage,  and  draft  of  the  ship.  About  the  same  time 
Mr.  Ballard  said  he  wanted  a  ship  for  St.  Domingo  at  4/.  7*.  6d.  I 
mentioned  these  terms  to  Captain  Wilson,  and  he  wanted  41.  lOs,:  he 
called  on  me  again  on  the  2d  of  April  at  about  ten  o'clock,  a.  3i.,  and 
said  he  would  take  4/.  7*.  6d.  I  said  the  merchant  would  be  at  my 
office  at  about  twelve;  but  it  being  inconvenient  to  him  to  come  at 
that  hour,  he  said  he  would  come  at  three  :  at  about  twelve  Mr.  Ballard 
called,  and  I  told  him  I  had  got  a  vessel  on  his  terms.  I  had  not  men- 
tioned Mr.  Ballard's  name  to  Cai)tain  Wilson,  neither  had  I  mentioned 
Captain  Wilson's  name  to  Mr.  Ballard,  nor  had  I  named  the  ship :  at 
three  o'clock  the  parties  met  at  our  office,  and  they  recognised  each  other 
as  having  met  at  Mr.  Burnett's.  I  told  each  that  I  had  agreed  with 
the  other,  and  the  charterparty  was  drawn  and  signed." 

The  witnesses  for  the  plaintiff,  who  had  deposed  to  the  usage,  were 
recalled  by  Lord  Abinger,  C.  B.,  and  stated,  that  to  entitle  a  broker  to 
commission,  as  having  introduced  the  parties,  he  should  mention  the 
names  of  the  parties  or  the  name  of  the  ship,  and  that  the  mention  of 
the  tonnage  and  voyage  was  not  sufficient ;  but  Mr.  Haniett,  who  was 
called  as  a  witness  for  the  defendant,  stated  that  in  his  judgment  the 
mentioning  the  names  was  not  material ;  and  Mr.  Forsyth,  who  was  also 
called  for  the  defendant,  said,  "  I  am  the  partner  of  Alderman  Pirie,  as  a 
ship-broker ;  if  a  broker  is  employed  by  both  parties,  and  communicates 
between  them,  and  effects  the  charterparty,  but  before  it  is  efTected, 
another  broker  interposes,  and  introduces  the  parties  personally,  I  should 
say  that  the  person  who  effects  the  charterparty  is  the  person  to  be 
paid,  although  the  parties  had  been  personally  introduced  by  another." 

Erie,  in  reply. — ^The  broker  who  first  introduces  the  parties,  or  who 
first  mentions  the  name  of  each  to  the  other,  or  names  the  ship,  is  the 
person  to  be  paid,  though  he  does  not  effect  the  charterparty.  If  the 
parties  had  been  named  by  Mr.  Scruden,  they  would  have  known  at 
the  plaintiff's  that  they  were  the  same  persons  who  had  been  negoti- 
ating at  Messrs.  Urquhart  and  Scruden 's ;  and  if  it  were  not  necessary 
to  name  the  parties  or  the  ship,  or  to  say  something  which  would  com- 
pletely identify  the  transaction,  a  broker  might  change  the  ship,  and  put 
in  another  ship  pending  the  negotiation.  The  parties  were  never  intro- 
duced at  Messrs.  Urquhart  and  Scruden's  till  the  afternoon  of  the  2d  of 
April,  and  then  it  was  found  that  they  had  been  introduced  before  by 
the  plaintiff. 

Lord  Abinger,  C.  B.  (in  summing  up.) — It  is  perfectly  usual  for 
parties  to  go  to  several  brokers,  and  state  on  each  side,  what  the  one 
offers,  and  what  the  other  is  willing  to  take ;  and  if  there  was  no  usage 
as  to  commission,  great  confusion  might  arise,  particularly  if  it  was  not 
necessary  to  name  either  the  vessel  or  the  parties.  The  rule  as  stated 
by  the  plaintiff's  witnesses  is  this :  when  a  broker  has  introduced  the 
captain  and  merchant  together,  and  they  by  his  means  enter  into  some 
negotiation  as  to  the  voyage,  he  is  entitled  to  commission  if  a  charter- 
party  be  effected  between  them  for  that  voyage,  even  though  they  may 
employ  another  broker  to  prepare  the  charterparty,  or  may  write  the 
charterparty  themselves.  The  usage  goes  further,  that  if  a  broker 
authorized  by  both  parties,  and  acting  as  the  agent  of  each,  communi- 
cates to  the  merchant  what  the  shipowner  charges,  and  also  conmiuni 
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cates  to  the  ship-owner  what  the  merchant  will  give,  and  he  name  the 
ship  and  the  parties,  so  as  to  identify  the  transaction,  and  a  charter- 
party  be  ultimately  effected  for  that  voyage,  this  broker  is  entitled  lo 
commission :  but  if  he  does  not  mention  the  names,  so  as  to  identify 
the  transaction,  he  does  not  get  his  commission  to  the  exclusion  of  an 
other  broker  who  afterwards  introduces  the  parties  personally  to  each 
other ;  and  it  has  been  observed  with  some  force,  that  if  the  ship  and 
parties  were  not  named,  the  broker  might  change  the  ship  and  put  in 
another  pending  the  negotiation.  You  will  say  whether  it  is  not  a 
reasonable  qualification  of  the  usage,  that  if  the  first  broker  has  not 
named  the  parties  or  the  ship,  he  is  not  entitled  to  commission  to  the 
exclusion  of  another  broker  who  afterwards  introduces  the  parties  to 
each  other.  If  Mr.  Scruden  had  named  either  the  parties  or  the  vessel, 
either  party  might  have  said, "  we  are  negotiating  already ;"  and  I  think 
that  this  case  fully  illustrates  the  necessity  of  mentioning  the  names. 
If  Mr.  Scruden  had  mentioned  the  names,  he  would  clearly  have  been 
entitled  to  the  commission ;  but  as  he  did  not  do  so,  you  will  say  whe- 
ther the  plaintitf  is  not  entitled  to  it.  (a) 

Verdict  for  the  plaintiff,— damages  37/.  7*.  6rf. 

Erie  and  Montagu  Smith,  for  the  plaintiff. 

Kel/y  and  Hughes,  for  the  defendants. 

(a)  See  the  case  of  Brown  v.  Nairne^  ante,  p.  201. 


BLAKE  V.  BARNARD.— p.  Q2Q. 

In  an  action  for  an  assault  the  declaration  stated  that  the  defendant  assaulted  the  plaintiff,  **  and 
also  then  presented  a  certain  pistol  loaded  with  gunpowder,  ball,  and  shot,  at  the  plaintiff,  and 
threatened  and  offered  therewith  to  shoot  the  plaintifl*,  and  blow  out  his  brains."  To  this  the 
defendant  pleaded  not  guilty,  and  it  was  proved  that  the  parties  being  on  board  a  ship,  the  de- 
fendant (who  was  the  captain)  went  into  his  cabin  and  broui^bt  out  a  pistol  and  cocked  it,  and 
presented  it  at  the  plaintiff's  head,  saying,  that  if  the  plaintiff  was  not  quiet  he  would  blow 
his  brains  out : — 

Held,  that  if  the  defendant,  at  the  time  he  presented  the  pistol,  used  words  showing  that  it  was 
not  his  intention  to  shoot  the  plaintiff,  ihis  would  be  no  assault : — 

HeliL,  also,  that  it  was  incumbent  on  the  plaintiff  to  substantiate  the  allegation  in' the  declaration, 
that  the  pistol  was  loaded  with  gunpowder,  ball,  and  shot,  and  that  unless  the  jury  were  satia- 
fied  that  the  pistol  was  loaded  they  ought  to  fmd  for  the  defendant 

Assault  and  false  imprisonment. — The  first  count  of  the  declaration 
stated,  that  the  defendant  assaulted  and  beat  the  plaintift',  "  and  also  then 
presented  a  certain  pistol  loaded  with  gunpowder,  ball,  and  shot  at  the 
plaintiff,  and  threatened  and  offered  therewith  to  shoot  the  plaintiff  and 
blow  out  his  brains."     2d  count  for  false  imprisonment. 

Pleas — First,  to  the  whole  declaration,  not  guilty. — Second,  as  to  the 
first  count,  "  except  as  to  the  presenting  of  the  said  pistol,  and  threaten- 
ing and  offering  therewith  to  shoot  the  plaintiff  as  therein  mentioned," 
that  the  plaintiff  and  William  Lock  were  fighting  together,  whereupon 
the  defendant,  being  present,  in  order  to  separate  them,  gently  laid  his 
hands  on  the  plaintiff,  whereupon  the  plaintiff  made  an  assault  on  the 
defendant,  and  would  have  beaten,  wounded,  and  ill-treated  the  de- 
fendant, if  the  defendant  had  not  defended  liimself ;  whereupon  the 
defendant  did  defend  himself,  and  in  so  doing,  did  necessarily  and  to  a 
little  degree,  commit  the  trespasses  in  the  introductory  part  of  this  plea 
mentioned,  doing  no  unnecessary  damage  to  the  plaintiff. — Third,  as  to 
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the  first  count,  with  a  similar  exception,  that  the  defendant  wp.s  com- 
mander of  the  ship  or  vessel  Eleanor,  and  the  plaintiff  a  mariner  on 
board  the  same  and  belonging  thereto ;  and  that  the  plaintiff  and  Wil- 
liam Lock  were  fighting  together  on  board  the  said  ship,  and  the  plain- 
tiff was  conducting  himself  in  a  riotous,  mutinous,  and  disorderly 
manner;  whereupon  the  defendant,  so  being  such  commander,  and,  as 
such  commander,  for  the  preservation  of  discipline  and  order  in  the  said 
ship,  and  that  the  plaintiff  and  W.  Lock  might  do  no  hurt  to  each  other, 
and  in  order  to  separate  them,  gently  laid  his  hands  on  the  plahitiff, 
whereupon  the  plaintiff  made  an  assault  on  the  defendant,  &c.  (as  hi 
the  last  plea.)  Fourth,  to  the  first  count — son  assault  demesne.  Fifth, 
to  the  second  count — that  the  defendant  was  commander  of  the  Eleanor, 
and  the  plaintiff  a  mariner  in  and  belonging  to  her,  and  that  the  plain- 
tiff had  deserted  the  ship  for  five  hours,  and  was  fighting  with  W.  Lock, 
and  behaving  in  a  mutinous,  disorderly,  and  improper  manner  on  board 
the  ship,  and  it  was  necessary  that  for  this  assault  and  conduct  the  plain- 
tiff should  be  kept  apart  from  the  other  mariners  on  board  the  ship  : 
whereupon  the  defendant,  so  being  such  commander,  and  as  such  com- 
mander, for  the  preservation  of  discipline  and  order  on  board  the  ship, 
and  for  imprisoning  and  punishing  the  plaintiff  for  the  cause  aforesaid, 
gently  laid  his  hands  on  the  plaintiff,  and  imprisoned  him. 

Replication  lo  the  second  and  third  pleas,  that  the  defendant  com- 
mitted the  trespasses  in  the  introductory  parts  of  those  pleas  mentioned, 
with  more  force  and  violence  than  was  necessary  for  the  purposes  in 
thosetpleas  mentioned. 

To  the  fourth  plea,  de  injuria,  and  to  the  fifth  plea,  that  the  defendant 
imprisoned  the  plaintiff  for  a  longer  time  and  with  more  severity  than 
was  reasonable,  necessary,  or  lawful,  in  respect  of  the  offences  and  mis- 
conduct of  the  plaintiff  in  the  said  last  plea  mentioned. — Rejoinder, 
denying  the  excesses  charged  by  replication  to  the  second,  third,  and 
fifth  pleas. 

It  was  proved  by  Mr.  Coates,  the  surgeon  of  the  ship  Eleanor,  that 
she  was  a  South  Sea  Whaler,  and  that  on  the  13th  of  December,  1839, 
the  ship  being  at  anchor  in  the  Bay  of  Conception,  which  is  on  the  coast 
of  Chili,  the  plaintiff  and  others  had  gone  ashore  and  did  not  return  on 
board  till  the  next  morning :  and  that  on  that  morning  William  Lock 
challenged  the  plaintiff  to  fight,  when  some  blows  passed  between  them, 
and  the  defendant,  who  was  tlie  commander  of  the  ship,  came  up  and 
stnick  the  plaintiff,  and  the  plaintiff  struck  him ;  whereupon  the  defend- 
ant ordered  the  plaintiff  below,  and  went  below  himself.  This  witness 
also  proved  that  the  plaintiff  was  not  allowed  to  leave  his  berth  for 
about  four  months,  at  the  end  of  which  time  the  ship  arrived  in  the 
docks.  It  was  also  proved  by  a  cabin-boy  named  Coleman,  that  on  the 
14th  of  December,  1839,  he  saw  the  plaintiff  and  defendant  go  below, 
as  stated  by  the  last  witness,  and  he  also  said  as  follows — "  The  captain 
went  into  his  cabin,  brought  out  a  pistol  and  cocked  it,  and  presented  it 
at  Blake's  head,  and  said  if  Blake  was  not  quiet  he  would  blow  his 
brains  out/' 

Lord  Abinger,  C.  B.  (in  summing  up.) — With  respect  to  the  assault 
which  is  alleged  to  have  been  committed  with  the  pistol,  if  the  defend- 
ant, at  the  time  he  presented  it,  added  words  showing  that  it  was  not 
his  intention  to  shoot  the  plaintiff,  that  would  be  no  assault ;  and  be- 
sides, there  is  no  evidence  that  tlie  pistol  was  loaded.     It  is  stated  in  the 
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declaration,  that  the  pistol  was  loaded  with  gunpowder,  ball,  and  shot, 
and  it  is  for  the  plaintiff  to  make  that  out,  and  he  has  not  done  so.  If 
the  pistol  was  not  loaded,  it  would  be  no  assault ;  and  unless  you  are 
satisfied  that  the  pistol  was  loaded,  you  ought  to  find  for  the  defendant 
as  to  that  part  of  the  case,  and  return  a  verdict  that  the  defendant  was 
guilty  of  assaulting  the  plaintiff,  but  not  with  a  pistol,  (a) 

His  lordship  left  the  case  to  the  jury  on  the  questions  of  excess  raised 
on  the  second,  third,  and  fifth  pleas. 

Verdict  for  the  plaintiflf  on  the  fourth  issue,  and  on  the  first  issue, 
except  as  to  the  assault  with  the  pistol ;  and  for  the  defendant  as 
to  the  residue. 
Shee,  Serjeant,  and  Miller,  for  the  plaintiff. 
Thesiger  and  Chandless^  for  the  defendant, 
(a)  See  the  cases  of  Reg,  ▼.  St,  George,  ante,  p.  483,  and  Reg.  ▼.  Oxford,  ante,  p^  525. 


Mjoumed  Sittings  at  Westminster  after  Michaelmas  Term.,  1840. 
BEFORE  MR.  BARON  GURNEY. 

LAMB  V.  LADY  ELIZABETH  PALK.— p.  629. 

A  van  was  standing  at  the  door  of  A.,  from  which  A/s  goods  were  unloading,  and  A/s  gig  was 
standing  behind  the  van.  B/s  coachman,  who  was  driving  B/s  carriage,  came  up,  and  there 
not  being  room  for  the  carriage  to  pass,  the  coachman  got  off  his  box  and  laid  hold  of  the 
▼an  horsc^s  head :  this  caused  the  van  to  move,  and  thereby  a  packing-case  fell  out  of  the  van 
upon  the  shafts  of  the  gig  and  broke  them : — Htldy  that  B.  was  not  liable  for  this,  as  the 
coachman  was  not  acting  in  the  employ  of  B.  at  the  time  this  matter  occurred. 

Case. — The  declaration  stated  that  the  plaintiff  "  heretofore,  to  wit, 
on  the  second  day  of  June,  1840,  was  lawfully  possessed  as  well  of  a 
certain  carriage,  to  wit,  a  gig  of  value,  to  wit,  of  the  value  of  ^£80,  as 
of  a  certain  case  and  divers,  to  wit,  one  hundred  bottles  of  foreign 
mineral  water  contained  therein,  and  which  said  case  of  foreign  water 
was  then  in  a  certain  other  carriage,  to  wit,  a  van,  and  the  said  van, 
together  with  a  horse  then  attached  to  the  same,  were  then  lawfully 
standing  and  being  in  a  certain  public  and  common  highway,  near  to 
certain  premises  of  the  plahitiff,  to  wit,  in  order  that  the  said  foreign 
water  might  be  unloaded  and  taken  from  the  said  van,  and  placed  in 
the  premises  of  the  plaintiff:  and  the  said  gig  of  the  plaintiff  was  then 
also  lawfully  standing  and  being  in  the  said  highway  near  to  the  said 
premises  of  the  plaintiff,  and  likewise  near  to  the  said  van  and  horse. 
And  the  defendant  was  also  then  possessed  of  a  certain  other  carriage,  and 
of  divers,  to  wit,  two  horses  drawing  the  same,  and  which  said  carriage 
and  horses  of  the  defendant  were  then  under  the  care,  government, 
and  direction  of  a  certain  then  servant  of  the  defendant,  who  was  then 
driving  the  same,  to  wit,  unto  and  into  the  said  highway,  and  who  for 
that  purpose  was  desirous  of  passing  the  said  van  and  horse  attached  to 
the  same,  with  the  said  carriage  and  horses  of  the  defendant :  neverthe- 
less, the  defendant  then  by  her  said  servant,  so  carelessly,  injudiciously, 
unskilfully,  and  improperly  drove,  governed,  and  directed  her  said 
carriage  and  horses,  and  so  carelessly,  injudiciously,  and  unskilfully  and 
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improperly  backed  and  removed,  and  endeavoured  to  back  and  remove 
the  said  van  and  the  said  horse  so  attached  to  the  same,  and  otherwise 
so  carelessly  and  improperly  conducted  herself  in  the  premises,  that  by 
and  through  the  carelessness,  negligence,  unskilfulness,  and  improper 
conduct  of  the  defendant  by  her  said  serv^ant  in  that  behalf,  the  said  van 
then  ran  and  was  forced  back  towards,  upon,  and  against  the  said  gig 
of  the  plaintiff,  and  thereby  the  said  case  of  foreign  water,  the  contents 
whereof  he,  the  plaintiff,  was  then  causing  to  be  unloaded  from  the  said 
van  as  aforesaid,  then  fell,  and  was  then  cast  and  thrown  with  great 
force  and  violence  from  the  said  van  down  to  and  upon  the  shafts  of 
the  said  gig  of  the  plaintiff,  whereby  the  said  shafts  were  then  crashed 
and  broken  to  pieces,  damaged  and  destroyed,  and  divers,  to  wit,  nine- 
teen of  the  said  bottles  of  foreign  water,  being  of  value,  to  wit,  of  the 
value  of  £2,  were  then  broken  and  destroyed,  and  the  said  last-men- 
tioned water  spilled  and  wholly  lost  to  the  plaintiff:  and  also  by  means 
of  the  premises,  the  plaintiff  was  forced  and  obliged  to  incur,  pay,  lay 
out,  and  expend,  and  hath  necessarily  incurred,  paid,  laid  out,  and  ex- 
pended, and  become  liable  to  pay  divers  moneys,  amounting  in  the 
whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  51. 14.s.,  in  and  about 
the  repairing  of  his  said  gig  so  damaged  as  aforesaid."  Plea — Not 
guilty. 

It  was  opened  by  Wighiman,  for  the  plaintiff,  that  on  the  2d  of  June, 
1840,  a  van  which  had  brought  mineral  water  to  the  back  entrance  of 
the  plaintiff  in  Little  Bruton  Street,  was  unloading,  and  the  plaintiff's 
gig  standing  behind  it,  when  the  defendant's  coachman,  with  a  carriage 
and  a  pair  of  horses,  came  up  from  Bruton  mews  into  Little  Bruton 
Street,  and  the  carriage  being  unable  to  pass  the  van  for  want  of  room, 
the  defendant's  coachman  got  off  his  box  and  took  hold  of  the  head  of 
the  horse  which  was  in  the  van,  in  order  to  remove  the  van,  when  a 
case  of  mineral  water,  that  a  person  was  taking  from  the  van,  fell 
down  on  the  shafts  of  the  plaintifi^'s  gig,  and  broke  them. 

On  the  part  of  the  plaintiff  Thomas  Carter  was  called :  he  said,  "  I 
am  a  carman  and  van-owner :  on  the  2d  of  June  I  was  employed  by 
the  plaintiff  to  fetch  mineral  water,  and  also  to  fetch  his  gig.  I  did  so, 
and  the  van  and  the  gig  were  standing  in  Little  Bruton  Street.  Tlic 
gig  was  a  little  behind  the  van,  and  detached  from  it.  While  I  was 
uidoading  the  van,  the  defendant's  carriage  came  up  from  Bruton  mews. 
For  five  minutes  the  carriage  was  obstructed,  and  the  coachman  desired 
the  van  to  be  moved.  I  said  I  would  move  the  van  as  soon  as  I  got 
the  case  into  the  premises.  The  coachman  said  he  was  not  going  to 
wait  there,  and  jumped  down  from  his  coach-box  and  took  the  horse  of 
the  van  by  the  head ;  this  caused  the  van  to  move,  and  the  case  fell 
down  on  the  shafts  of  the  gig  and  broke  them." 

GuRNEY,  B. — Can  you  cany  this  any  further?  I  think  this  is  not 
enough  to  charge  the  defendant. 

PVighf man,  for  tlie  plaintifi'. — The  coachman  was  driving,  and  left 
his  box  merely  to  remove  the  van.  It  was  done  in  the  course  of  his 
employment.  His  being  off  his  box  makes  no  difference.  Suppose  he 
had  been  a  carter,  his  employer  would  be  equally  liable,  and  yet  carters 
are  almost  always  on  foot. 

GuRNEY,  B.,  (having  confeiTed  with  the  other  learned  barons  who 
were  sitting  in  the  Exchequer  Chamber,) — I  am  of  opinion  that  the 
coachman  was  not  acting  in  the  employ  of  his  mistress  at  the  time  that 
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this  matter  occurred,  and  that  the  defendant  is  therefore  not  liable  in 
this  action.     The  plaintiff  must  be  nonsuited. 

Nonsuit,  (a) 

Wightman  and  Taprell,  for  the  plaintiff. 

JR.  V.  Richardsj  for  the  defendant 

(a)  See  the  caae  of  Sleath  ▼.  WUmm,  ante,  p.  607. 


MACKENZIE  v.  COX.— p.  632. 

If  A.  place  a  dog  with  B.,  and  the  dog  be  reoetved  by  B.,  to  be  kept  by  him,  for  reward  to  be 
paid  to  him  by  A.,  B.  is  not  annwerable  for  the  Iom  of  the  dog  if  he  took  reasonable  care  of 
it;  bat  if  the  dog  be  lost,  the  onus  lies  on  B.  to  acquit  himself  by  showing  that  he  was  not 
in  fault  with  respect  to  the  loss. 

Case. — The  declaration  stated,  that  the  plaintiff,  at  the  request  of  the 
defendant,  delivered  to  the  defendant  divers,  to  wit,  three  dogs  of  the 
plaintiff,  "  to  be  by  the  defendant  kept,  fed,  and  taken  care  of.  for  re- 
ward to  the  defendant  in  that  behalf;  and  the  defendant  then  had  and 
received  the  said  dogs  for  the  purpose  aforesaid ;  yet  the  defendant,  not 
regarding  his  duty  on  that  behalf  whilst  he  had  the  dogs  for  the  purpose 
aforesaid,  to  wit,  on,  &c.,  took  so  little  and  such  bad  and  improper  care 
of  the  said  dogs,  that  by  and  through  the  negligence,  carelessness,  and 
improper  conduct  of  the  defendant  in  that  behalf,  one  of  the  said  dogs 
became  and  was  wholly  lost  to  the  plaintiff."  Pleas — first,  not  guilty, 
and,  second,  that  the  defendant  did  not  receive  the  dogs,  or  either  of 
them,  to  be  taken  care  of  for  reward,  {a) 

On  the  part  of  the  plaintiff,  it  appeared  that  three  dogs  of  the  plaintiff 
were  put  into  the  stables  of  the  defendant,  who  was  a  livery  stable 
keeper,  and  that  his  ostler  was  paid  money  to  buy  them  food,  and  that 
one  of  the  dogs  was  afterwards  lost ;  but  no  evidence  was  given  on  the 
part  of  the  plaintiff  as  to  how  the  loss  of  this  dog  had  occurred. 

On  the  part  of  the  defendant  it  was  proved,  that  before  the  dogs  were 
placed  in  the  defendant's  stable,  the  plaintiff  said  to  the  defendant  that 
he  had  a  horse  and  three  dogs  which  he  wished  to  place  with  him,  and 
that  the  defendant  replied,  that  he  did  not  take  in  dogs,  but  he  should 
have  no  objection  to  the  dogs  being  with  the  horse ;  and  that  on  the 
plaintiff  asking  whether  the  dogs  would  be  safe,  the  defendant  replied 
th.it  he  had  never  lost  any  thing,  and  referred  the  plaintiff  to  the  ostler. 
With  respect  to  the  loss,  it  was  proved  by  the  defendant's  ostler,  that 
on  the  evening  of  the  night  on  which  tlie  dog  was  lost,  he  locked  it  up 
in  the  stable,  and  that  he  missed  it  between  twelve  and  one  o'clock  ou 
that  night,  the  stable-door  having  been  opened  by  a  false  key,  and  this 
witness  further  stated,  that  he  gave  immediate  information  of  the  loss. 

Shee^  Serjt.,  in  reply. — If  a  person  has  goods  left  with  him  without 
reward,  he  is  only  bound  to  take  such  care  of  them  as  he  would  take 
of  his  own ;  but  if  they  are  placed  with  him  for  hire,  he  must  prove  to 

{a)  As  the  form  of  this  plea  may  be  useful  in  practice,  we  have  subjoined  it  *'  And  for  a 
further  plea  on  this  behalf,  the  defendant  says,  that  the  plaintitT  did  not  cause  to  be  delivered  to 
bim,  the  defendant,  nor  did  the  defendant  have  or  receive  the  said  dogs  in  the  declaration  men- 
tioned, or  any,  or  either  of  them  to  be  by  him,  the  defendant,  fed,  kept,  or  taken  care  of  for 
reward  to  the  defendant  in  that  behalf,  in  manner  and  form  as  the  plaintiiflT  hath  in  the  declanh 
lioQ  above  alleged ;  and  of  this  the  defendant  puts  himielf  upon  the  eoontry,  dec" 
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your  satisfaction  that  he  took  every  care  of  them  which  a  person  reason- 
ably could  take. 

GuRNEY,  B.  (in  summing  up.) — In  this  case,  the  plaintiff  must  make 
out  to  your  satisfaction  that  this  dog  was  received  by  the  defendant  for 
reward  to  be  paid  by  the  plaintiff  to  the  defendant;  and  if  that  be  made 
out  to  your  satisfaction,  the  next  question  is,  whether  the  defendant  has 
been  negligent.  With  respect  to  the  first  question,  evidence  was  given 
on  the  part  of  the  plaintiff,  that  the  dogs  were  placed  at  the  defendant's 
stable  ;  but  no  evidence  was  given  on  the  part  of  the  plaintiff,  as  to  the 
manner  in  which  the  dog  was  lost,  the  onus  being  on  the  defendant  to 
acquit  himself,  by  showing  that  he  was  not  in  fault  with  respect  to  the 
loss  of  it.  The  defendant  has  adduced  evidence  on  both  questions,  and 
has  called  witnesses  to  show  that  the  dog  was  not  received  for  reward, 
and  that  the  stable  was  entered  by  a  false  key;  and  even  if  a  person 
does  take  goods  into  his  possession  for  reward,  he  is  not  answerable  for 
their  loss  if  he  takes  reasonable  care  of  them;  and  it  is  for  you  to  say, 
whether  locking  these  dogs  into  a  stable  was  not  taking  reasonable  care 
of  them ;  and  if  you  think  that  it  was,  and  that  a  dog-stealer  came  in 
the  night  and  stole  this  dog,  then  the  defendant  is  not  answerable  for 
the  loss.  You  will  consider  on  the  whole  of  the  evidence  that  has  been 
given,  first,  whether  the  defendant  received  the  dogs  for  reward  to  be 
paid  him ;  and  secondly,  whether  this  dog  was  lost  by  the  negligence 
of  the  defendant 

Verdict  for  the  defendant  on  both  issues. 

Sfiee^  Serjt,  and  /?.  Gurnet/j  for  the  plaintiff. 
Piatt,  and  F.  V.  Lee,  for  the  defendant. 


GIBBONS  V.  POWELL.— p.  634. 

In  a  town  caute,  a  notice  to  produce  a  paper  that  would  be  in  the  handa  of  the  oppoaite  attoniey, 
waa  aerred  at  8  p.  m.  on  the  evening  before  the  trial,  at  hie  office,  on  one  of  bia  derka  who  had 
the  management  of  the  cauae : — Helit  that  the  aervioe  waa  not  too  late,  and  the  paper  not  being 
produced,  aecondaiy  endenoe  waa  given  of  ita  contenta; 

Debt  for  goods  sold.     Plea,  nunquam  indebitatus. 

On  the  part  of  the  plaintiff  it  was  proposed  to  call  for  the  copy  of  the 
writ  of  summons  served  on  the  defendant  in  this  action,  with  a  view  of 
proving  an  admission  made  at  the  time  of  the  service  of  it. 

It  was  proved  that  the  notice  to  produce  it  was  served  at  the  office 
of  the  defendant's  attorney,  at  eight  o'clock  on  the  evening  before  the 
trial,  and  was  served  on  a  clerk  of  the  defendant's  attorney  who  had 
attended  several  summonses  in  the  cause ;  and  it  was  also  proved  that 
the  defendant's  attorney  lived  in  Chancery  Lane,  and  the  defendant  him- 
self in  Carpenter  Street. 

Butt,  for  the  defendant. — I  submit  that  the  service  of  the  notice  was 
too  late. 

Ball,  for  the  plaintiff. — It  is  to  produce  a  paper  that  the  attorney 
must  have. 

Butt, — In  the  case  of  Byrne  v.  Harvey,  2  M.  &  Rob.  89,  the  notice 
to  produce  was  served  at  half-pasi  seven,  on  the  evening  before  the 
trial,  at  the  house  at  which  one  of  the  defendant's  attorneys  lived,  and 
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where  both  had  their  offices,  and  Lord  Denman,  C.  J.,  held  that  it  was 
served  too  late,  (a) 

GuRNEir,  B. — What  was  that,  a  notice  to  produce  ? 

ButL — It  was  a  letter. 

GuRNEY,  B. — That  would  very  probably  be  with  the  client  This  the 
attorney  would  certainly  have. 

Butt. — The  party  is  personally  served  with  the  writ 

GuRNEY,  B. — But  he  always  gives  it  to  his  attorney.  As  I  think  it  is 
a  thing  that  the  attorney  must  have,  I  shall  receive  the  evidence. 

The  evidence  was  received,  but  evidence  was  also  given  of  the  actual 
delivery  of  the  goods. 

Verdict  for  the  plaintiff. 

Bally  for  the  plaintiff. 

Butty  for  the  defendant 

(a)  In  that  caie,  Lofd  Den  man,  C.  J.,  laid,  *'he  thought  the  notice  was  not  served  in  suffi- 
cicDt  time  to  allow  the  attorney  to  eommunicaie  with  ids  client  for  the  purpose  of  procuring 
lbs  letter;  and  his  lordship  refused  to  receive  the  secondary  evidence."  See  the  cases  of  tfoS 
T.  Mier$,  snte,  p.  191;  Firkin  ▼.  Edwards,  ante,  p.  478 ;  and  Foster  ▼.  Pointer,  post. 


BEFORE  LORD  ABINGER,  C.  B. 


PEGG  V.  STEAD.— p.  636. 

A  plaintiff  declared  specially  in  assumpsit,  that  in  consideration  that  the  plaintiff  had  sold  and 
delivered  twenty  Ions  of  best  Dutch  lead  to  the  defendant,  the  latter  hsd  promised  to  deliver 
to  the  plaintiff  prussiate  of  potash  to  the  same  amount,  and  the  plaintiff  averred  the  delivery 
of  the  twenty  tons  of  best  Dutch  lead,  and  stated  as  a  bresch  that  the  defendant  would  not 
deliver  the  full  quantity  of  potash.  The  defendant  pleaded  non  assumpsit: — Heldy  that  as 
the  defendant  hsd  not  plead*fd  thst  the  pisintiff  had  not  delivered  best  Dutch  lead,  he  could 
not  go  into  evidence  to  show  that  the  lead  wan  of  inferior  quality. 

Oo  a  coant  for  a  quantum  valebant  the  plaintiff  msy  give  evidence  of  an  agreed  price  for  the 
goods,  and  the  defendant  on  a  plea  of  non  assumpsit  may  also  go  into  evidence  to  induce  the 
jury  not  to  give  that  price,  by  showing  that  the  articles  delivered  were  inferior  to  those  that 
the  price  was  agreed  to  be  paid  for. 

Assumpsit. — ^The  first  count  of  the  declaration  stated,  "whereas, 
heretofore,  to  wit,  on,  &c.,  in  consideration  that  the  plaintiff,  under  the 
name  and  style  of  Robert  Pegg  &  Co.,  at  the  request  of  the  defendant, 
had  sold  to  the  defendant  twenty  tons  of  best  Dutch  lead,  at  the  price 
and  sum  of  five  guineas  per  ton,  five  per  cent,  discount,  to  be  delivered 
free  in  the  stream ;  the  amount  to  be  taken  out  in  prussiate  potash  at 
15rf.  per  pound,  delivered  free  on  board;  he,  the  defendant,  then  pro- 
mised the  plaintiff,  under  the  name  and  style  aforesaid,  to  deliver  to  the 
plaintiff  free  on  board,  prussiate  potash  at  \5d,  per  pound,  2h  per  cent, 
discount,  to  the  amount  of  the  price  of  the  said  twenty  tons  of  the  best 
Dutch  lead,  at  five  guineas  per  ton,  5  per  cent,  discount :  And  the  plain* 
tiff  further  saith,  that,  although  he,  the  plaintiff,  did  deliver  to  the  defend- 
ant free  in  the  stream  twenty  tons  of  the  best  Dutch  lead  at  five  guineas 
per  ton,  5  per  cent,  discount ;  and  although  he,  the  plaintiff,  hath  been 
from  the  time  of  the  making  of  the  contract  and  promise  by  the  defend 
ant,  until  the  conunencement  of  this  suit,  ready  and  willing  to  take  out 
the  amount  of  the  aforesaid  price  of  the  said  twenty  tons  of  best  Dutch 
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lead  in  prossiate  potash  at  I5d.  per  pound,  2i  per  cent,  discount,  and  to 
receive  the  same,  when  delivered  free,  on  board;  and,  although  the  price 
of  the  said  twenty  tons  of  the  best  Dutch  lead,  at  five  guineas  per  ton, 
5  per  cent,  discount,  amounted  to  a  large  sum  of  money,  to  wit,  to  the 
sum  of  dSlOO;  and  although  the  quantity  of  prussiate  potash  at  15^^.  per 
pound,  24  per  cent  discount,  which  would  amount  to  the  aforesaid  price 
of  the  said  twenty  tons  of  the  best  Dutch  lead,  would  amount  to  a  large 
quantity,  to  wit,  1700  lbs.  of  prussiate  potash :  Nevertheless,  the  plain* 
tiff  saith,  that,  although  a  reasonable  time  for  the  delivery  of  the  afore- 
said quantity  of  prussiate  potash  had  elapsed  long  before  the  commence- 
ment of  this  suit,  yet  the  defendant  did  not,  nor  would  deliver  to  the 
plaintiff  free  on  board,  nor  in  any  other  way  whatever,  the  said  170O 
lbs.  of  prussiate  potash;  but,  on  the  contrary  thereof,  delivered  a  smaller 
and  much  less  quantity,  to  wit,  157  lbs.  of  prussiate  potash,  only  amount- 
ing to  9/.  I6s.  3d.  of  the  said  price  of  said  twenty  tons  of  best  Dutch 
lead,  so  sold  and  delivered  by  the  plaintiff  to  the  defendant  as  aforesaid, 
contrary  to  the  contract  and  promise  of  the  defendant,  so  made  by  him 
in  that  behalf,  as  aforesaid.''  There  were  also  counts  for  goods  sold, 
and  upon  an  account  stated.     Plea — Non-assumpsit. 

On  the  part  of  the  plaintiff,  a  freight  note,  signed  by  the  defendant, 
of  which  the  following  is  a  copy,  was  put  in  and  read : — 

"  Bought  of  Robert  Pegg  and  Co.  twenty  tons  of  best  Dutch  lead  at 
5/.  5*. — 5  disc.,  delivered  free  in  the  stream,  the  amount  to  be  taken  out 
in  prussiate  potash  at  I5d. — 2i  dis.  deld.  free  on  board. 

"  13  Feb.,  1840.  "  Jno.  Stead.'^ 

Erlcj  for  the  defendant. — I  am  prepared  to  show,  that  the  lead,  though 
very  good  at  the  top  of  the  casks  was  inferior  in  the  middle. 

Lord  Abinger,  C.  B. — If  that  be  so,  you  must  bring  a  cross  action. 

Erie.— In  the  case  of  Street  v.  Blay,  2  B.  &  Ad.  456,  {22  E.  C.  L.  R. 
122,  (a)  and  also  in  the  case  of  Chanter  v.  Hopkins,  4  M.  &  W.  399,  (A) 
a  single  specific  article  had  been  sold ;  and  if  in  this  case  the  article  to  be 
delivered  by  the  plaintiff  had  been  a  single  article,  perhaps  the  defend- 
ant might  be  driven  to  a  cross  action ;  but  I  submit  that  that  is  not  so, 
where  it  is  an  article  in  bulk  which  the  defendant  could  not  see  when 
the  contract  was  made. 

Lord  Abinoer,  C.  B. — It  would  be  as  you  say  in  an  action  for  goods 
sold :  but  this  is  ah  action  on  a  specific  contract ;  and  you,  by  your  plea, 
only  deny  the  making  of  the  contract.  If  you  had  meant  to  insist  that 
the  contract  was  void  by  reason  of  the  non-delivery  of  the  lead,  you 
should  have  pleaded  it. 

Erie. — Chanter  v.  Hopkins  was  an  action  for  goods  sold. 
-   Lord  Abinger,  C.  B. — ^On  a  count  for  goods  sold  you  could  go  into 

(a)  From  that  case  it  Meros  that  the  purchaser  of  a  specific  ehattti  under  warranty,  having 
tfnca  accepted  it,  cannot  return  the  chattel,  or  resist  an  action  for  the  price,  on  the  ground  of 
breach  of  warranty,  unless  in  case  of  fraud  or  express  agreement  authoriiing  the  return,  or  con- 
MDt  of  the  vendor. 

(6)  In  that  case  the  defendant  had,  hy  a  written  onJer,  ordered  of  the  plaintiff  a  iqnoke- 
oonsuming  furnace  for  his  brewery.  The  furnace  was  sent  and  put  up  in  the  brewery,  and  in 
an  action  of  assumpsit  for  the  price  which  had  been  sgreed  upon,  (in  which  the  defendant 
pleaded  non  assumpsit,)  it  was  found  by  the  jury  that  the  smoke-consuming  furnace  was  useless 
to  the  defendant  for  his  brewery ;  but  the  court  held,  that  plaintiff  was  entitled  to  recover  the  lull 
price,  no  fraud  being  imputed  to  him,  inasmuch  as  the  onder  was  for  a  specific  defined  article 
which  was  furnished,  and  that  no  warranty  that  it  should  answer  the  required  purpose  could  ba 
imported  into  the  contract 
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the  value  of  the  goods ;  but  in  this  declaration,  which  is  on  the  special 
contract,  they  aver  a  delivery  of  goods,  and  you  only  plead  non-assumpsit 
You  should  have  pleaded,  that  the  lead  was  not  delivered  to  the  value 
averred,  and  that  you  therefore  were  not  bound  by  the  contract  The 
plaintiff  has  a  right  to  say,  that,  on  these  pleadings,  he  was  not  prepared 
to  meet  this  point,  more  especially  if  you  never  returned  the  lead. 

Erie. — The  lead  has  not  been  returned. 

Lord  Abinger,  C.  B. — On  a  quantum  valebant  the  plaintiff  might 
have  given  evidence  of  an  agreed  prke  for  the  goods ;  and  you  would 
have  been  let  in  to  say,  that  the  jury  should  not  give  that  price,  because 
the  article  was  inferior  to  the  one  that  the  price  was  agreed  to  be  paid 
for :  but  as  this  declaration  is  framed  on  the  contract,  I  could  not  allow 
you  to  give  that  evidence  unless  you  had  pleaded  that  the  contract  was 
avoided  by  the  non-delivery  of  the  lead  according  to  its  terms. 

Verdict  for  the  plaintiff  on  the  first  issue,  and  for  the  defendant  on 
the  other  issues. 

Kelly  and  tSel/e^  for  the  plaintifil 

Erlcy  for  the  defendant 


RICHES  and  Another  v.  EVANS,  Esq.,  and  WHEELTON,  Esq., 
Sheriff  of  Middlesex. — ^p.  640. 

If  ft  person,  expecting  «  fieri  faciu  will  be  sued  out  against  him,  make  an  assignment  by  deed 
of  his  goods  to  trustees  for  the  benefit  of  his  creditors,  and  the  goods  be  afterwards  taken  under 
the  fieri  facias,  and  an  action  of  trover  for  them  be  brought  against  the  sheriff  by  the  assignees, 
it  will  be  a  question  for  the  jury  under  all  the  circumstances,  whether  the  deed  was  fraudulent 
or  not,  that  is,  whether  it  was  bon^  fide  meant  to  convey  the  goods  to  the  trustees  for  the 
benefit  of  the  creditors  generally,  or  whether  it  was  a  pretext  only,  and  the  goods  were,  not- 
withstanding the  deed,  really  to  belong  to  the  assignor,  and  this  is  a  question  of  fact,  and  not 
■  question  of  law. 

The  fact  that  a  deed  of  this  kind  was  executed  with  intent  to  avoid  a  particular  execution,  does 
not  in  point  of  law  make  it  void,  neither  will  the  feet  of  the  assignor  remaining  in  possession, 
according  to  the  terms  of  the  deed,  set  it  up  if  the  jury  think  that  the  deed  was  a  fraud. 

Trover  for  horses  and  carts.  Pleas, — first,  not  guilty, — Second,  a 
denial  of  the  property  of  the  plaintiffs. 

It  appeared  that  the  goods  in  question,  which  consisted  of  seventeen 
horses  and  several  carts,  had  belonged  to  a  person  named  Stansby,  and 
had  been  taken  by  the  defendants  under  a  writ  of  fieri  facias,  which 
had  been  sued  out  against  Stansby  by  a  person  named  Hart.  It  further 
appeared  that  Mr.  Hart  obtained  a  judgment  for  j630  and  costs,  against 
Mr.  Stansby  (who  was  a  wharfinger)  on  the  6th  of  September,  1840,  on 
which  execution  was  stayed  for  ten  days,  on  an  application  by  Mr. 
Turner,  his  attorney,  to  set  it  aside ;  the  judgment  being  ordered  to  be 
set  aside  if  the  costs  were  paid  in  ten  days;  and  that  on  the  14th  of 
that  month  Stansby  executed  a  deed  of  assignment  between  himself  of 
the  first  part,  the  plaintiffs  of  the  second  part,  and  the  plaintiff  Riches 
and  the  other  creditors  of  Stansby,  who  should  execute  this  deed  of  the 
third  part;  and  by  this  deed  Stansby  assigned  all  his  goods  and  effects  to 
the  plaintiffs  as  trustees  for  the  benefit  of  his  creditors,  and  they  were 
to  take  possession,  and  by  writing  under  their  hands  to  allow  Stansby 
till  breach  of  the  covenants,  to  continue  in  possession  of  the  horses, 
carts,  and  household  furniture ;  and  this  deed  also  contained  a  covenant 
by  Stansby  to  pay  all  his  creditors  who  executed  tlus  deed  lOa.  in  the 
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pound,  at  three,  six,  nine,  and  twelve  months ;  and  there  was  a  proyiso, 
that  if  he  did  so,  then  the  deed  should  be  void.  And  there  was  also  a 
covenant  by  the  creditors,  that  they  would  not  sue  Stansby,  unless  he 
made  default ;  and  it  was  further  provided,  that,  if  Stansby  did  not  pay 
the  instalments,  the  trustees  should  take  possession  of  all  the  goods,  &c., 
and  do  so. 

It  was  proved  that  Stansby  remained  in  possession  of  the  horses  and 
carts  till  they  were  taken  by  the  sheriff  on  the  17th  of  September,  1840. 

Thesiger^  for  the  plaintiffs,  cited  the  case  of  Martindale  v.  Booth,  3  B. 
and  Ad.  493,  (23  E.  C.  L.  R.  130.)  (a) 

Hnmfrey  addressed  the  jury  for  the  defendants. — ^The  case  of  Mar- 
tindale V.  Booth  only  decides  that  the  jiuy  having  found  that  a  deed 
was  not  fraudulent,  the  court  would  not  hold  the  deed  to  be  absolutely 
void,  as  matter  of  law.  The  possession  here  was  not  consistent  with  the 
deed.  The  plaintiffs'  right,  by  writing  under  their  hands,  allow  Stansby 
to  remain  in  possession,  but  there  was  no  such  writing ;  and  if  this  exe- 
cution had  not  come  in,  no  one  would  ever  have  heard  o^  the  deed.  I 
admit  that  if  you  are  satisfied  that  this  deed  was  honestly  and  boncLjide 
meant  to  pass  this  property  to  the  trustees,  the  plaintiffs  are  entitled  to 
recover  in  this  action ;  but  I  submit  to  you  that  the  property  was  all 
along  intended  to  continue  Stansby's,  and  that  this  was  a  mere  device 
to  defeat  Mr.  Hart's  execution ;  and  in  addition  to  that,  even  supposing 
the  terms  of  the  deed  to  be  acted  up  to,  Mr.  Stansby  protects  his  goods 
from  executions,  pays  all  his  creditors  off  with  10*.  in  the  pound,  and 
then  has  all  his  goods  back  clear  of  every  thing. 

Lord  Abinoer,  C.  B.  (in  summing  up.) — ^The  plaintiffs  in  this  case 
contend  that  the  goods  were  not  the  goods  of  Stansby,  as  he  had  con- 
veyed them  to  the  plaintiffs.  It  appears  that  a  person  named  Hart  had 
a  judgment  against  Stansby  for  £30  and  costs,  making  together  above 
je50 ;  which  sum  Stansby  was  capable  of  paying,  as  he  had  seventeen 
horses.  I  think  also  that  it  cannot  be  doubted  that  this  deed  was  exe- 
cuted because  Hart  was  coming  in  with  an  execution :  as  Mr.  Turner 
gets  ten  days'  time,  which  expired  on  the  15th  of  September,  the  sheriff 
would  come  in  on  the  16th,  and  this  deed  was  executed  on  the  14th; 
and  the  object  no  doubt  was  to  get  the  deed  executed  before  the  execu- 
tion was  sued  out.  But  still  the  law  does  not  prevent  a  man  from  con- 
veying his  goods  away  to  avoid  a  judgment;  and  a  man  may  very 
honestly  do  so  in  many  cases,  as  he  may  wish  his  property  to  be  given 
equally  among  all  his  creditors,  and  not  for  one  to  take  every  thing;  and 
the  intent  to  avoid  an  execution  does  not  in  point  of  law  make  a  deed 
of  this  kind  void.  The  party  remains  in  possession :  that  in  some  CEises 
is  provided  for  by  the  deed ;  but  where  the  possession  is  according  to 
the  deed,  that  will  not  set  up  the  deed,  if  the  jury  should  think  that  the 
deed  was  a  fraud.  Here  the  original  defendant,  Stansby,  is  carrjnng  on 
his  bufiiness  as  usual,  and  had  contracted  to  pay  10*.  in  the  pound  to  his 
creditors,  at  three,  six,  nine,  and  twelve  months ;  and  by  the  deed  he  is 

(a)  In  that  caae  Mr.  Justice  J.  Parke  said,  **  It  is  erident  that  the  bill  of  sale  in  this  case,  with- 
out delivery,  cnnveyeil  the  property  in  the  household  froods  and  chattpla  to  the  plaintifTs.  It  may 
be  a  question  for  a  jury  whvthcr,  under  the  circumstances,  a  h\\\  of  sale  of  goods  be  fraudulent  or 
not;"  and  Mr.  Justice  Patteiton  said,  ** There  is  no  sufficient  authority  for  saying  that  the  want 
of  delivery  of  possession  absolutely  makes  void  a  hill  of  sale  of  goods  and  chattels.  It  was  held 
IB  Martin  v.  Podger,  [2  Sir  W.  B.  701,]  that  want  of  possession  was  a  badge  of  fraud  which 
ought  to  be  left  to  the  jury.     Then  if  it  be  a  badge  of  fraud  only,  in  order  to  ascertain  whether 

''^  be  fraudulent  or  nm,  all  the  circumstances  must  be  taken  into  oonaifleratioa" 
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to  keep  his  goods,  and  if  he  pays  the  instalments,  the  property  is  to  be 
restored  to  him.  You  will  say  whether  this  was  a  bonA  fide  deed,  in- 
tended to  part  with  the  property,  and  to  convey  it  to  the  trustees  for  the 
benefit  of  the  general  body  of  creditors ;  for  if  it  was,  tJie  plaintiffs  are 
entitled  to  your  verdict ;  but  if  you  think,  from  the  circumstances,  that 
Stansby  was  to  keep  possession  and  to  have  his  goods  back  again,  that 
this  was  all  a  pretext  to  keep  olf  this  execution,  and  that  Stansby  was 
really  to  have  the  goods  all  along,  you  ought  to  find  for  the  defendants. 
There  is  no  question  of  law  in  it ;  and  it  is  a  question  for  you  under  all 
the  circumstances  to  determine  whether  this  deed  was  meant  bonS  fide 
to  convey  the  propeity  to  the  trustees.(a) 

Verdict  for  the  plaintiflfs. 

Thesiger  and  Ogle,  for  the  plaintiffs. 

Humfrey  and  Rawlinson^  for  the  defendant 

In  the  ensuing  term,  Humfrey  moved  for  a  new  trial,  but  the  court 
refused  a  rule. 

(a)  See  the  case  of  Burling  ▼.  PaUnon,  ante,  p.  570. 


FREESTONE  v.  BUTCHER— p.  643. 

The  generat  rale  is,  that  a  wife  cannot  hind  her  huslnrnd  by  her  contract  except  as  hia  agent ; 
bat  in  cases  of  orders  given  by  the  wife  in  thoae  departments  of  her  husband's  household  which 
she  has  under  her  control,  or  of  orders  for  articles  which  are  necessary  for  the  wife,  such  as 
dotbes,  the  jury  (if  the  wife  be  living  with  the  husband)  ought  to  infer  agency,  if  nothing 
appear  to  the  contrary ;  but  if  the  order  is  excessive  in  point  of  extent,  and  such  as  the  hus- 
band never  would  have  authorixed,  that  will  alone  be  sufRcient  to  repel  the  inference  of 
agency. 

If  it  be  proved  that  the  wife  has  a  separate  income,  that  of  itself  goes  to  repel  the  inference  of 
agency  ;  and  evidence  that  the  plaintiiT  has  made  out  the  invoices  to  the  wife,  and  has  drawn 
bills  of  exchange  on  her  for  jiart  of  the  amount,  which  she  has  sccepted  in  her  own  name, 
payable  at  her  own  bankers  from  her  sppnmte  funds,  also  goes  to  prove  that  the  wife  was  noi 
acting  as  the  agent  of  the  husband ;  and  the  fact  that  the  husband  sold  some  of  the  goods 
which  were  supplied  to  the  wife,  and  receive<l  the  money  for  them,  will  not  of  itself  make  the 
husband  liable  in  point  of  law  to  pay  for  them  ;  but  it  is  a  fact  for  the  consideration  of  the 
jory  in  determining  whether  the  goods  were  supplied  on  the  credit  of  the  husband,  and  whe- 
ther the  wife  was  the  agent  of  her  husliand. 

Debt  for  goods  sold  and  delivered,  with  counts  for  money  paid,  money 
had  and  received,  and  upon  an  account  stated.  Plea — Nunquam  in- 
debitatus. 

It  appeared  from  the  evidence  given  on  the  part  of  the  plaintiff,  that 
the  plahitiff,  Mrs.  Freestone,  was  a  dealer  in  foreign  birds,  carrying  on 
business  in  St.  Martin's  Lane,  London;  and  that  the  defendant,  the  Rev 
Dr.  Butcher,  was  curate  of  Milton,  near  Northampton,  and  residing  at 
the  rectory  house  at  that  place.  The  present  action  was  brought  to 
recover  a  balance  amounting  to  757/.  Os,  6rf.  for  live  foreign  birds  sup- 
plied to  the  defendant's  wife,  from  the  20th  of  February,  1839,  to  the 
23d  of  December  in  the  same  year.  The  original  amount  of  the  plain- 
tiff's demand  had  been  959/.  16*.  6^.,  of  which  a  sum  of  202/.  16*.  had 
been  paid  at  different  times  by  the  defendant's  wife. 

It  was  proved  that  the  defendant  and  his  wife  were  living  together  at 
the  rectory  house  at  Milton,  and  that  the  defendant  had  caused  the  room 
to  be  fitted  up  as  an  aviary;  and  it  was  also  proved,  that  the  birds  which 
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had  been  sent  by  the  plaintiflf  by  coach,  and  had  been  delivered  at  the 
defendant's  house,  were  between  six  and  seven  hundred  in  number, 
mostly  foreign,  consisting  of  lories,  avadavats,  love  birds,  bishop  birds, 
cardinals,  quakers,  cut-throats,  manakins,  &c.,  many  being  of  the  same 
species. 

It  was  also  proved,  that,  in  the  month  of  March,  1840,  Mr.  Read,  a 
dealer  in  birds,  (in  consequence  of  an  application  from  Mr.  Ball,  of  North- 
ampton,) went  to  the  defendant's  house  and  saw  thebirds,when  the  defend- 
ant offered  to  sell  them  to  him  for  £200,  and  that  after  some  negotiation, 
Mr.  Reed  bought  a  portion  of  them  from  the  defendant,  consisting  of 
fifty  love  birds,  twelve  cut-throats,  three  blackheaded  manakins,  twelve 
cardinals,  twelve  mountain  lories,  and  other  birds,  to  the  number  of 
about  200,  for  the  sum  of  £110,  of  which  sum  he  paid  £64  to  the  de- 
fendant, and  left  the  remaining  £46  in  the  hands  of  Mr.  Ball ;  but  there 
was  no  evidence  to  show  that  Mr.  Ball  had  paid  the  £46  to  the  defend- 
ant. A  letter,  sent  by  the  defendant  to  Mr.  Read,  was  also  put  in ;  it 
was  in  the  following  terms : — 

"  Milton,  Friday  Evening. 

"Sir, — Finding  that  you  have  left  without  paying  the  remainder  of 
the  money  due  for  the  birds,  I  write  to  say,  that  unless  it  is  paid  in  full 
to  my  credit,  at  the  bank  of  Messrs.  Drummond,  Charing-cross,  London, 
before  twelve  o'clock  to-morrow  morning,  my  solicitors  are. directed  to 
issue  a  writ  against  you  immediately  for  the  amount  The  sums  paid 
were  £50  yesterday  and  £14  to-day,  leaving  a  balance  of  £46  due. 

Your  obedient, 

E.  R.  Butcher." 

It  was  opened  by  Sir  F.  Pollock,  for  the  defendant,  that  Mrs.  Butcher 
had  a  separate  income  of  her  own,  over  which  her  husband  had  no 
control,  and  that  she  kept  a  separate  banking  account  of  her  own  with 
Messrs.  Drummond,  as  her  bankers ;  and  that  the  plaintiff  had  dealt 
with  Mrs.  Butcher  on  her  own  separate  account,  and  not  on  the  credit 
of  the  defendant,  as  all  the  accounts  and  invoices  were  headed  "  Mrs. 
Dr.  Butcher ;"  and  the  plaintiff  had  drawn  bills  of  exchange  on  Mrs. 
Butcher,  which  were  accepted  by  her  in  her  own  name,  and  paid  at  her 
bankers,  Messrs.  D/ummond,  from  her  money  in  their  hands. 

Kelly,  for  the  plaintiff. — I  submit  that  the  bills  of  exchange,  accepted 
by  Mrs.  Butcher,  can  hardly  be  evidence.  The  plaintiff  was  no  doubt 
glad  to  get  paid  by  any  one. 

Lord  Abinger,  C.  B. — The  husband  is  sought  to  be  charged,  because 
the  wife  was  the  husband's  agent.  That  may  be  proved  by  circum- 
stances. Other  circumstances  may  show  that  she  was  not  so,  Mr. 
Kelly  has  shown  facts  from  which  a  jury  may  infer  that  the  husband 
was  credited,  and,  to  repel  this  inference,  evidence  may  be  given  of  a 
separate  income,  and  of  the  wife  accepting  bills  in  her  own  name.  I 
shall  tell  the  jury,  that  if  this  lady  had  a  separate  income,  and  the  plain- 
tiff was  taking  bills  with  her  acceptance,  they  as  men  of  sense  must  see 
that  the  plaintiff  was  dealing  with  the  wife  and  not  with  the  husband. 

On  the  pan  of  the  defendant,  the  general  account  of  the  plaintiff  was 
put  in,  it  was  headed  "  Mrs.  Dr.  Butcher  ;'*  and  twenty-four  invoices 
headed  in  the  same  way  were  also  put  in,  and  also  several  bills  of  ex- 
change, drawn  by  the  plaintiff  on  Mrs.  Butcher  and  accepted  by  her, 
payable  at  Messrs.  Drummond's,  and  there  paid  from  Mrs.  Butcher's 
separate  funds. 


646] 


9  Carrington  &  Payne.  377 


The  marriage  settlement  of  Dr.  and  Mrs.  Butcher,  dated  the  21st  of 
October,  1823,  was  put  in,  and  by  it  the  interest  of  JB2500  was  secured 
to  Mrs.  Butcher's  separate  use;  and  another  deed  of  settlement,  dated 
the  23d  of  February,  1837,  was  also  put  in. 

Kdly, — Mrs.  Butcher  had  altogether  about  je380  a  year,  without  the 
control  of  her  husband. 

Sir  F,  Pollock. — Dr.  Butcher  has  an  income  of  je490  a  year,  under  an 
order  of  the  Court  of  Chancery,  for  the  maintenance  of  his  children,  and 
he  has  J6400  a  year  of  his  own. 

It  was  proved  that  Mrs.  Butcher  had  a  separate  banking  account  at 
Messrs.  Drummond's,  and  a  separate  pass-book,  and  that  she  drew 
checks  on  that  firm,  which  were  paid  from  her  separate  funds  in  their 
hands. 

Kelly y  in  reply,  cited  the  case  of  JVailhman  v.  Wakefield^  1  Camp. 
120.  (i/) 

Lord  Abinger,  C.  B. — In  that  case  Lord  Ellenborough  thought  the 
husband  not  liable,  but  the  jury  found  against  his  opinion. 

Kelly. — ^There  is  no  case  which  decides  that  a  husband  is  not  liable 
where  his  wife  is  living  with  him. 

Lord  Abinoer,  C.  B.  (in  summing  up.) — ^The  general  rule  is,  that  the 
wife  cannot  bind  her  husband  by  her  contract,  except  as  his  agent. 
There  are,  however,  cases  in  which  a  jury  may  infer  such  agency.  In 
the  cases  of  orders  given  by  the  wife  in  those  departments  of  her  bus- 
hand's  household  which  she  has  under  her  control,  the  jury  may  infer 
that  the  wife  was  the  agent  of  her  husband,  till  the  contrary  appear. 
So,  for  such  articles  as  are  necessary  for  the  wife,  such  as  clothes,  if  the 
order  is  given  by  the  wife,  and  she  is  living  with  her  husband,  and 
nothing  appear  to  the  contrary,  the  jury  do  right  by  inferring  the  agency; 
hut  if  the  order  is  excessive  in  point  of  extent,  or  if,  when  the  husband 
has  a  small  income,  the  wife  gives  extravagant  orders,  these  are  circum- 
stances from  which  the  jury  would  infer  that  there  was  no  agency.  The 
tradesman  who  supplies  the  goods  takes  the  risk ;  and  if  the  bill  is  one 

(a)  In  that  cafe  Lord  Ellanboroagh  said,  "Where  a  hasband  is  living  in  the  same  house  with 
bia  wife,  he  is  liable  to  any  extent  for  goods  which  he  permits  her  to  receive  there ;  she  is  con* 
■ideied  as  his  agent,  and  the  law  implies  a  promise  on  his  part  to  pay  the  value.  If  they  are  not 
eobabiting,  then  he  is  in  general  only  liable  for  such  necessaries  as,  from  his  situation  in  life,  it 
is  his  duty  to  supply  her.  But  even  where  they  are  parted,  if  the  husband  hati  any  control  over 
gooda  improvideriily  ordered  by  the  wife,  so  as  to  have  it  in  his  power  to  return  them  to  the 
▼eodor,  and  he  does  not  return  them,  or  cause  them  to  be  returned,  he  adopts  her  act,  and  rendera 
himself  answerable.  Nor  is  it  any  excune  in  law  that  the  wife  ia  unmanageable  or  disobedient, 
•s  he  must  be  supposed  to  exercise  his  marital  righu  and  to  regulate  her  conduct*'  "  Again, 
however  low  a  man's  circumstances  may  lie,  if  he  allows  his  wife  to  assume  an  appearance  which 
he  ia  unable  to  support,  he  is  answerable  for  the  consequences.  When  a  tradesman  is  thereby 
deceived,  the  loss  must  fall  on  him  who  connived  at  the  deception.*'  **  However,  it  is  the  duty 
of  tradesmen  to  make  inquiries  before  trusting  a  married  woman  who  is  a  stranger  to  them,  and 
the  plaintiffs  do  not  seem  to  have  taken  the  pains  ihey  were  bound  to  do  to  ascertain  the  dsfend- 
ftnt'ff  responsibility.  Therefore,  as  they  have  trusted  his  wife  for  want  of  information,  which 
night  easily  have  been  obtained,  if  they  receive  a  verdict  at  all,  their  demand  should  be  reduced 
to  the  charge  for  necessaries  suitable  to  the  circumstances  of  the  defendant**  **  The  jury,  not- 
withstanding, gave  the  plaintiff  a  verdict  for  the  full  sum."  See  the  cases  of  Montagtte  v.  Etpi' 
noMM,  ante,  vol.  1,  pp.  356,  602,  (U  E.  G.  L.  R.  416,  464;)  Httuluiton  v.  Smyths  ante,  vol.  2, 
jK  22,  (12  E.  G.  L.  R.  9 ;)  Mainwaring  v.  Leslie,  lb.  p.  5«7,  (12  E.  C.  L.  R.  238 ;)  Cifjfwl 
V.  Laton,  ante,  vol.  3,  p.  16,  (14  E.  0.  L.  R.  188 ;)  R^ed  v.  Moore,  ante,  vol.  5,  p.  200,  (24  E. 
C.  L.  R.  277 ;)  Denny»  v.  Sargeani,  ante,  vol.  6,  p.  4 1 9,  (26  E.  G.  L.  R.  465 ;)  Atkiru  v.  Cur- 
wood,  ante,  vol.  7,  p.  766,  (32  £.  C.  L.  R.  721;)  Spreadburt/  v.  Chapman,  ante,  vol.  8,  p.  371, 
(34  E.  C.  L.  R.  434;)  Mizen  v.  Pick,  lb.  p.  373,  n.  (34  E.  G.  L.  R.  434,  n.;)  Emmett  v. 
fforion,  lb.  p.  506,  (34  E.  C.  L.  R.  603  ;)  Hardie  v.  Grant,  lb.  p.  612 ;  Dixon  ▼.  Hurrellt  lb. 
IK7I7,  (34  E.  C.  L.  R.  699.) 

VOL.  xxxviii.  48  2 1 2 
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of  an  extravagant  nature,  such  as  the  husband  would  never  hare  au- 
thorized, that  would  alone  be  sufficient  to  repel  the  inference  of  agency. 
In  a  late  case  tried  before  me,  (cr)  it  appeared  that  the  defendant,  a  gen- 
tleman of  the  legal  profession,  had  a  very  Umited  income,  and  that  his 
wife  incurred  debts  for  millinery  to  an  extravagant  amount,  and  there 
the  jury  found  that  there  was  no  authority  on  the  part  of  the  husband  to 
contract  the  debt ;  and  I  think  that  they  were  quite  right  in  so  finding. 
The  plaintift'  in  each  of  these  cases  has  the  onus  cast  upon  him,  and  he 
is  bound  to  prove  that  the  goods  were  supplied  on  the  credit  and  by  the 
authority  of  the  husband.     The  cases  which  I  have  put,  as  those  in 
which  the  jury  would  infer  the  authority,  are  those  where,  in  the  ordi- 
nary course  of  things,  the  wife  would  give  the  orders ;  but  if  the  wife 
ordered  five  puncheons  of  rum  and  five  hogsheads  of  sugar,  you  would 
not  infer  agency,  even  if  she  had  accepted  a  bill  of  exchange  for  the 
amount.     Here  you  have  a  married  Avoman  ordering,  in  about    ten 
months,  jBOOO  worth  of  fancy  birds.     If  the  thing  is  out  of  the  ordinary 
course,  juries  ought  to  insist  on  strict  proof     It  is  proved  that  the  birds 
were  delivered  at  the  defendant's  house,  and,  in  addition  to  that,  the 
only  evidence  is,  that  the  defendant  sold  some  of  the  birds,  and  wrote  a 
letter  respecting  the  payment  of  the  price  of  them.     That  is  evidence 
which  is  certainly  for  your  consideration,  yet  it  is  in  its  nature  ambigu- 
ous ;  for  if  Mrs.  Butcher  had  ordered  these  goods  and  paid  ready  money 
for  them,  the  defendant  would  have  been  entitled  to  sell  them,  and  take 
the  price  for  them.     You  will  say  whether  tliat  satisfies  you  that  he  gave 
authority  to  his  wife  to  buy  them.   It  is  proved  that  his  income  is  j8400  a 
year,  and  that  he  prayed  an  allowance  from  the  Court  of  Chancery  for  the 
maintenance  of  his  children,  upon  wliich  an  allowance  was  granted,  which 
is  never  done  unless  it  be  shown  that  the  husband  has  not  a  sufficient  in- 
come to  maintain  his  children  without  such  an  allowance,  and  this  alone 
would  be  enough  to  show  that  avadavats  and  mocking  birds  were  not  ne- 
cessaries for  his  wife.     It  is  proved  that  Mrs.  Butcher  has  a  separate  in- 
con*e  of  about  £380  a  year.   Now,  if  it  be  shown  that  the  wife  has  a  sepa- 
rate income,  that  by  itself  goes  to  repel  the  inference  of  agency.    It  has 
been  said  that  the  defendant  allowed  his  wife  to  buy  these  birds;  however, 
if  the  defendant  had  objected,  Mrs.  Butcher  had  a  right  to  say,  *  I  have  the 
money  in  my  own  power,  and  it  is  not  to  be  under  your  control ;'  and  that 
being  so,  if  Dr.  Butcher,  knowing  that  his  wife  liked  birds,  had  fitted  up 
an  aviary  for  her,  it  would  not  show  that  he  meant  also  to  pay  for  all 
the  fancy  birds  that  were  to  be  put  into  it.     It  might  go  a  great  way  to 
show  agency,  if  the  wife  had  no  separate  hicome;  but  she  having  a  sepa- 
rate income,  it  proves  nothing  as  to  the  agency  with  respect  to  the  buy- 
ing of  the  birds.   It  is  said,  *  Why  did  not  Dr.  Butcher  stop  his  wife  from 
buying  them  ?'     Why  should  he,  as  she  had  separate  means  ?     If  he 
knew  that  she  was  rmming  hi  de)»t,  no  doubt  he  ought  to  have  remon- 
strated with  her,  but  what  evidence  is  there  that  he  made  her  his  agent 
to  buy  all  these  birds  ?    To  whom  did  the  plaintilf  address  the  invoices  ? 
To  "  Mrs.  Dr.  Butcher."     The  term  "  Mrs.  />."  shows  that  the  plam- 
tiff  knew  that  Mrs.  Butcher  was  married.     The  plaintiff  draws  bills  of 
exchange  on  this  married  woman,  and  the  married  woman  accepts  them 
in  her  own  name,  payable  at  a  banker's  where  she  keeps  a  separate 
banking  account,  and  where  they  are  paid  out  of  her  separate  funds. 

(a)  The  case  of  Alkiru  ▼.  Curwood,  mnte,  toL  7,  p.  756,  (82  E.  C.  L.  R.  7S1.) 
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Is  there  any  thing  to  show,  that  the  plaintiff  was  not  dealing  with  a  mar- 
tied  woman  on  the  credit  of  that  married  woman  herself?  It  is  the 
bounden  duty  of  tradesmen,  when  they  find  a  wife  giving  extravagant 
orders,  to  give  notice  to  the  husband  immediately,  if  they  mean  to  hold 
him  liable.  The  case  then  comes  to  this,  did  the  plaintiff  deal  with  Mrs. 
Butcher  on  the  credit  of  her  husband,  the  defendant  ?  The  plaintiff 
makes  out  the  invoices  and  accomits  to  Mrs.  Butcher,  and  draws  bills 
of  exchange  for  Mrs.  Butcher  to  accept;  and  can  any  man  Hving  doubt 
that  the  dealing  was  on  the  credit  of  Mrs.  Butcher  ?  But  it  is  not  enough 
that  the  credit  was  given  by  the  plaintiff  to  Dr.  Butcher,  the  defendant, 
imless  you  find  also  that  Dr.  Butcher  authorized  it ;  and  so  far  from  that 
being  proved,  there  is  evidence  of  a  separate  provision  for  the  wife,  and 
almost  every  circumstance  which  is  calculated  to  repel  that  inference. 

A  special  juror. — We  wish  to  know  whether  the  husband  made  him- 
self liable  by  selling  the  birds  and  taking  the  money  for  them. 

Lord  Abinger,  C.  B. — If  you  ask  me  as  matter  of  law,  I  think  that 
he  did  not ;  it  is  only  a  circumstance  for  your  cx)nsideration  in  determin- 
ing the  question,  whether,  in  buying  these  birds,  Mrs.  Butcher  was  act- 
ing by  the  authority  of  her  husband  or  not.  As  soon  as  she  had  bought 
these  birds  they  became  the  property  of  her  husband.  There  was  a  late 
case  in  which  a  wife's  clothes,  bought  with  her  separate  income,  were 
seized  under  an  execution  against  her  husband,  (a) 

Verdict  for  the  defendant 

Kelly  and  Hayes^  for  the  plaintiff. 

Sir  F.  Follockf  R.  V.  Richardsy  and  Busby,  for  the  defendant 

(a)  The  caM  of  Cam  ▼.  Briot,  Law  Jour.  Exch.,  toL  10,  p.  28. 


Sittings  in  London  after  Michaelmas  Term,  1840. 
BEFORE  LORD  ABINQER,  C.  B. 

BROOKER  V.  FIELD  and  WIFE.— p.  651, 

A  private  person,  who  gives  another  into  custody  on  a  charge  of  having  committed  an  ofTcnce 
against  the  stat.  7  &  8  Geo.  4,  c.  29  (the  Larceny  Consolidation  Act),  is  not  entitled  to 
notice  of  action  under  the  7oth  section  of  that  act,  as  that  section  only  applies  to  con- 
stables and  other  officers  and  persons  of  that  kind. 

False  imprisonment. — The  declaration  stated  that  Olivia,  then  being 
the  wife  of  the  other  defendant,  William  Field,  assaulted  the  plaintiff 
and  imprisoned  him.  Plea,  "by  statute,"  by  both  the  defendants;  that 
the  defendant  Olivia  was  not  guilty. 

It  was  opened  by  Sir  F.  Pollock  for  the  plaintiff,  that  Mrs.  Field  had 
directed  a  police  constable  to  take  the  plaintiff  into  custody  for  stealing 
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her  cat,  she  being  present  at  the  time  the  police  constable  had  done  so ; 
and  that  the  intended  defence  was,  that  the  defendants  were  protected 
by  the  75th  section  of  the  statute  7  &;  8  Geo.  4,  c.  29,  the  Law  of 
Larceny  Consolidation  Act,  which  protected  persons  acting  in  the  exe- 
cution of  that  act.  That  section,  however,  did  not  (as  he  submitted) 
apply  to  this  case,  as  it  applied  only  to  magistrates,  tonstables,  and 
officers,  and  not  to  persons  who  acted  voluntarily.  The  clause  of  the 
Bankrupt  Act,  6  Geo.  4,  c.  16,  was  quite  as  general  and  as  strong  as  the 
75th  section  of  the  statute  7  &  8  Geo.  4,  c.  29,  and  yet  it  was  held  not 
to  apply  to  any  but  commissioners  and  officers.  He  cited  the  case  of 
Cooke  V.  Leonard^  6  B.  &;  G.  851. 

It  was  proved  by  a  police  constable  named  Kershaw,  that  on  the  2d 
of  September,  1840,  he  went  with  Mrs.  Field  to  the  house  of  the  plain- 
tiflF  in  Willow-walk,  Shoreditch,  in  the  county  of  Middlesex,  when  Mrs. 
Field  charged  the  plaintiff  with  stealing  her  cat,  and  directed  him  to 
take  the  plaintiff  into  custody,  which  he  did. 

Whateley^  for  the  defendant. — I  submit  that  the  plaintiff  cannot  recover 
in  this  action.  If  it  be  shown  that  Mrs.  Field  had  reasonable  ground 
to  believe  that  the  plaintiff  had  stolen  her  cat,  by  the  75th  section  of  the 
statute  7  &  8  Geo.  4^  c.  29,  she  wouhl  be  entitled  to  notice  of  action, 
and  to  have  the  venue  laid  in  the  proper  county. 

Lord  Abinoer,  G.  B. — ^Bon&  fide  belief  has  nothing  at  all  to  do  with 
this  case.  I  think  that  this  provision  only  applies  to  constables  and 
persons  of  that  kind.  If  this  section  of  the  statute  were  held  to  apply 
to  these  defendants,  it  would  go  to  the  extent  of  saying,  that  every  per- 
son might  give  a  party  into  custody  for  any  offence  under  the  statute  7 
&  8  Geo.  4,  c.  29,  and  then  be  entitled  to  notice  of  action,  to  tender 
amends,  and  to  have  the  case  tried  iu  the  particular  county  in  which  it 
arose. 

Evidence  was  given  that  the  plaintiff,  before  he  was  taken  into  custody, 
had  written  letters  to  Mrs.  Field,  offering  to  restore  her  cat  for  a  sum 
of  money,  and  that  the  cat  had  been  seen  upon  his  premises. 

Verdict  for  the  plaintiff — damages,  one  farthing. 

Sir  F.  Pollock^  C.  PhilUpgy  and  S.  Martin^  for  the  plaintiff. 

Whateley  and  Montague  Chambers^  for  the  defendants. 


Second  Sittings  at  Westminster  in  Hilary  Term^  1841. 
BEFORE  BARON  ROLFE. 

STOCKEN  V.  COLLINS.— p.  653. 

A  panj  being  entitled  to  notice  of  dishononr  of  a  bill  of  exchange  on  the  2Sth  of  April,  and  all 
the  parties  living  in  town,  a  witness  stated  that  he  put  a  letter  containing  the  notice  of  dis- 
honour into  the  post  at  one  o'clock,  p.  m.,  on  the  28th.  The  post-mark  on  the  letter  was  the 
29lh : — Held,  that  if  the  jury  were  satisfied  that  the  letter  was  put  into  the  post  suffioie&tlj 
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early  for  the  party  in  the  ordinary  course  of  the  poet  to  have  received  it  on  the  28th,  it  waa 
aaffident,  and  that  iu  having  been  delayed  in  the  post-office  would  make  no  difterence. 
A  notice  of  dishonour,  which  states  that  a  bill  of  exchange  ''has  been  dishonoured/'  is  sufficient, 
although  it  does  not  state  that  the  bill  has  been  presented. 

Assumpsit  by  the  plaintiff,  as  endorsee  of  a  bill  of  exchange  for  28/. 
&s.  3d.,  dated  the  24th  of  October,  1838,  drawn  by  the  defendant  on  a 
person  named  Davis,  payable  eighteen  months  after  date  to  the  order  of 
the  drawer.  Plea,  denying  the  notice  of  dishonour.  The  bill  became 
due  on  the  27th  of  April,  1840. 

John  Turner  said : — ^**  I  am  clerk  to  Mr.  Sydney  Smith,  who  is  an 
attorney  in  Barnard's  Inn ;  I  produce  Mr.  Smith's  letter-book.  [The 
defendant's  counsel  handed  the  witness  a  letter.]  This  is  the  letter  I 
put  into  the  post ;  I  put  it  into  the  post  before  one  o'clock  on  the  28th 
of  April." 

Mr.  Murphy,  a  clerk  to  the  plaintiff,  proved  that  the  defendant  lived 
at  9,  Euston  Place ;  and  that  when  he  asked  for  payment  of  this  and 
another  bill,  the  defendant  referred  him  to  his  attorney. 

The  letter  (a  notice  of  dishonour)  was  read;  it  was  postmarked 

The  letter  commenced — ^^  9,  Barnard's  Inn,  28th  April,  1840. 

Sir,  I  am  instructed  by  Mr.  Molineux  to  give  you  notice  that  a  bill  [de- 
cribing  it]  has  been  dishonoured,"  &c.  It  was  signed,  "  For  Sydney 
Smith,  W.  Hay  ward." 

fFordsworthy  for  the  defendant. — I  submit  that  the  plaintiff  must  be 
nonsuited.  The  bill  became  due  on  the  27th  of  April,  and  the  notice 
of  dishonour  ought  to  have  been  given  to  the  defendant  on  the  28th. 
The  post-office  mark  on  the  letter  is  ten  in  the  forenoon  of  the  29th  of 
April,  and  it  is,  therefore,  too  late.  The  question  is,  not  when  the  no- 
tice was  put  into  the  post,  but  when  the  defendant  received  it ;  and,  be- 
ing within  the  bills  of  mortality,  the  defendant  was  entitled  to  receive 
the  notice  of  dishonour  on  the  day  after  the  dishonour  of  the  bill.  There 
is  also  another  objection.  According  to  the  opinion  of  the  Lord  Chief 
Justice  in  the  case  of  Boulton  v.  IVelch,  4  Scott,  425,  (32  E.  C.  L.  R. 
283,)  the  notice  of  dishonour  should  state  the  presentment  of  the  bill,  as 
well  as  the  dishonour. 

F.  V.  Lee,  for  the  plaintiflf. — ^The  case  cited  has  been  overruled  seve- 
ral times :  and,  with  respect  to  the  other  point,  it  should  be  observed, 
that  the  notice  purports  to  have  been  given  on  the  behalf  of  Mr.  Moli- 
neux, and  there  is  no  evidence  that  Mr.  Molineu?:  lives  in  town ;  but 
even  if  there  were,  it  is  proved  that  the  letter  was  put  into  the  post  on 
the  28th  of  April ;  and  if  the  defendant  means  to  insist  that  he  did  not 
receive  the  notice  till  the  29th,  he  is  bound  to  show  affirmatively  that 
he,  in  fact,  did  not  receive  it  till  that  day. 

fVordsworth. — If  the  plaintiff  seeks  to  excuse  his  delay,  because  Mr. 
Molineux  does  not  live  in  town,  it  lies  on  the  plaintiff  to  prove  that. 
The  notice  is  dated  from  Barnard's  Inn,  which  is  in  town. 

RoLFE,  B. — I  do  not  think  there  is  any  thing  in  the  objection  as  to  tne 
form  of  the  notice ;  and  with  respect  to  the  other  point,  the  case  must  go 
to  the  jury.  You  can  address  the  jury  if  you  wish  it ;  but  it  is  hardly 
necessary. 

Wordsworth  declined  addressing  the  jury.. 


382  Marshall  v.  Parsons.  C.K1841.  [654 

RoLFEy  B.  (in  summing  up.) — If  a  party  residing  iii  Londmi  is  bound 
to  give  notice  of  dishonour  to  another  person  also  residing  in  London, 
it  is  enough  if  he  puts  the  notice  of  dishonour  into  the  post  so  early, 
that,  m  the  usual  course  of  post,  the  person  to  whom  it  is  addressed  will 
receive  it  at  some  time  on  the  day  following  that  on  which  the  bill  is 
dishonoured.  If  this  letter  was  put  into  the  post  at  the  time  at  which 
the  witness  says  it  was,  it  may  have  been  overlooked  in  the  post-office, 
and  delayed  there,  as  the  post-office  is  not  infallible.  On  the  other  hand, 
the  witness  may  be  mistaken  as  to  the  time  at  which  the  letter  was  put 
into  the  post.  If  you  think  that  the  letter  was  put  into  the  post  before 
one  o'clock  on  the  28th  of  April,  as  the  witness  says  it  was,  I  think  that 
it  is  good,  and  that  the  plaintiff  will  be  entitled  to  your  verdict ;  but  if 
the  letter  was  put  in  at  the  time  which  the  post-mark  denotes,  it  was 
too  late,  and  you  ought  to  find  for  the  defendant. 

Verdict  for  the  plaintiff. 

RoLFE,  B. — You  think  that  it  was  put  into  the  post  before  one  on 
the  28th  ? 

A  juror. — Yes,  my  lord. 

RoLFE,  B. — Mr.  Wordsworth^  I  shall  give  you  leave  to  move  to  enter 
a  nonsuit,  if  the  court  should  think  the  notice  put  into  the  post-office 
before  one  on  the  28th  was  not  sufficient. 

F,  V,  Lee^  for  the  plaintiff. 

fFbrdsworthy  for  the  defendant. 


On  a  subsequent  day,  Wordsworth  applied  to  the  court,  in  pursuance 
of  the  leave  given ;  but  the  court,  after  /siting  the  case  of  Dobree  v. 
Eastwoody  ante,  vol.  3,  p.  250,  (14  E.  C.  L.  R.  289;)  held,  that  the 
learned  baron  had  left  the  proper  questions  to  the  jury,  and  refused  a 
rule. 


MARSHALL  v.  PARSONS.— p.  656. 

A.  acted  under  a  written  agreement  as  the  commiasion  agent  of  B.  in  the  sale  of  gooda,  and  waa 
paid  a  commiision.  B.  was  a  contractor  with  the  Admiralty  for  the  supply  of  a  ▼ariety  of 
articles,  on  the  sale  of  which  A.  was  paid  his  commission,  and  A.  attended  on  a  number  of 
occasions  at  Somerset  House,  where  the  patterns  of  these  articles  were  inspected  by  the 
government  ofiioerB.  A.  sought  to  charge  B.  for  these  attendances  in  addition  to  his  commis* 
sion : — Hdd^  that  if  in  giving  these  attendances  A.  was  only  acting  in  the  diacharge  of  his 
business  as  an  agent,  he  was  not  entitled  to  charge  for  the  attendances ;  but  that  if  these 
attendances  were  matter  beyond  hu  duty  as  an  agent,  he  was  entitled  to  be  paid  for  them 
separately. 

Held,  also,  that  this  was  a  question  for  the  jury. 

Assumpsit  for  "work,  journeys,  and  attendances  by  the  plaintiff,  as 
agent  for  the  defendant,  and  for  commission  payable  to  the  plaintiff  in 
respect  thereof,"  with  counts  for  money  paid,  and  upon  an  account 
stated.     Pleas — Non  assumpsit,  and  a  set-off. 

It  appeared  that  the  defendant  was  a  manufacturer  of  edge  tools  at 
Wolverhampton,  and  that  the  plaintiff  had  acted  as  his  commission  agent 
in  London,  and  that  the  only  real  question  between  the  parties  was, 
whether  the  plaintiff  was  entitled  to  recover  any  thing  under  the  foUow- 
ing  item  in  his  particulars  of  demand : — 
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^  1839,  August  4th. — Attendance  at  Somerset  House,  from 
October  2d,  1838,  to  August  4th,  1839,  superintending  the 
unpacking,  deUvery,  and  examination  of  patterns,  and  at 
return  of  those  rejected ;  eighty-seven  days,at  2ls.  per  day,  jK91     7    0 

It  further  appeared,  that  when  the  plaintiff  became  the  agent  of  tlie 
defendant,  the  parties  entered  into  a  written  agreement,  dated  the  1st 
day  of  December,  1837,  by  which  the  plaintiff  agreed  to  act  as  the  agent 
of  the  defendant  for  one  year,  and  thenceforth  from  year  to  year,  until 
either  party  should  give  the  other  twelve  calendar  months'  notice ;  and 
by  this  agreement  the  plaintiff  was  to  "  use  his  best  endeavours  and  ex- 
ertions to  vend,  sell,  and  dispose  of  the  several  goods  manufactured"  by 
the  plaintiff,  within  the  city  and  seven  miles  thereof,  and  "use  his  best 
endeavours  to  obtain  information  as  to  the  particulars  as  to  any  supply 
of  goods  in  the  said  trade  [of  an  edge-tool  manufacturer]  which  may  be 
required  by  any  government,  public  or  private  body  or  nrm,"  and  com- 
municate the  same  to  the  defendant,  so  as  to  enable  him  to  tender  for  the 
same, "  which  shall  be  done  through  the  agency  of  the  said  William  Mar- 
shall ;  and  that  he  will  forward  to  the  best  of  his  ability  and  power  the  inte- 
rest of  the  said  John  Parsons,  his  executors,  administrators,  or  assigns, 
within  the  limits  aforesaid,  in  selling  the  articles  manufactured  by  the  said 
John  Parsons  as  aforesaid,  and  in  obtaining  payment  for  the  same  upon 
the  terms  usual  in  the  trade,  as  to  credit  or  otherwise ;"  and  it  was  further 
agreed  that  the  defendant  should  pay  to  the  plaintiff  for  all  goods  sold 
by  him  2  J  per  cent,  on  heavy  goods,  [which  were  specified,]  and  5  per 
cent,  on  all  such  goods  as  were  not  specified,  which  commissions  of  2J 
per  cent,  and  5  per  cent,  respectively  were  to  be  "clear  of  all  charges, 
expenses,  and  deductions  whatsoever." 

It  appeared  that  the  defendant  was  a  contractor  with  the  Admiralty 
for  a  great  variety  of  articles,  and  that  when  any  article  of  a  given  de- 
scription was  wanted,  the  defendant  had  to  send  seven  patterns  of  the 
article  to  Somerset  House,  which  were  all  to  be  precisely  of  the  descrip- 
tion required,  and  precisely  similar  to  each  other ;  and  such  of  the  seven 
patterns  as  were  not  so,  were  rejected,  and  others  had  to  be  sent  by  the 
defendant  in  their  stead ;  and  it  further  appeared,  that  if  all  the  seven 
patterns  of  any  article  were  approved,  one  of  them  was  kept  at  Somerset 
House,  and  one  of  the  other  six  went  to  each  of  the  royal  dockyards,  to 
be  compared  with  the  bulk  when  delivered  by  the  defendant ;  and  it 
was  proved  by  Mr.  Gossage,  the  inspector  of  stores,  iii  the  store-keeper 
general's  office,  that  it  was  necessary  for  some  person  to  attend  at 
Somerset  House  on  the  behalf  of  the  defendant,  whenever  the  patterns 
were  to  be  inspected ;  and  it  was  also  proved  by  Mr.  Gossage,  that  the 
plaintiff  attended  at  Somerset  House  about  sixty  times  on  this  business ; 
and  it  was  also  proved,  that  the  usual  charge  made  by  a  competent  per- 
son for  taking  stock  was  from  lOs.  to  1/.  Is.  per  day.  It  was  admitted, 
that  the  plaintiff  had  been  paid  commission  on  the  goods  supplied  to  the 
Admiralty  by  the  defendant  under  his  contract,  to  which  the  patterns  in 
question  referred. 

S.  y.  Richards^  for  the  defendant. — The  plaintiff  has  no  right  to 
charge  for  attendances.  An  agent  who  is  paid  a  commission,  is  not 
entitled  to  charge  any  thing  for  attendance.  The  commission  is  his 
compensation  for  his  trouble ;  and  if  it  were  not  paid  him  as  a  reward 
for  his  trouble,  for  what  b  any  conmiission  paid  at  all  ? 
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RoLPE,  B.,  (in  summing  up.) — This  is  an  action  brought  to  recover  a 
compensation  for  the  attendances  of  the  plaintiff,  made  when  he  was 
agent  for  the  defendant ;  and  the  question  for  you  (and  I  think  it  is  a 
question  for  you)  is,  whether  what  the  plaintiff  did  was  or  was  not  done 
in  the  ordinary  course  of  his  business  as  an  agent?  The  plaintiff  had 
agreed  to  act  as  the  defendant's  agent  for  certain  commission,  and  you 
will  say  whether  or  not  these  attendances  were  in  the  course  of  the 
plaintiff's  business  as  an  agent  The  witness  from  Somerset  House  hsis 
told  us,  that  it  is  necessary  for  some  one  to  attend  when  the  patterns  are 
inspected;  but  it  appears  to  me,  that  these  attendances  to  ascertain 
whether  the  patterns  are  correct,  are  within  the  ordinary  duty  of  the 
agent  If  the  plaintiff,  in  giving  these  attendances,  was  only  acting  in 
the  discharge  of  his  business  as  an  agent,  he  is  paid  by  his  conmiission  ; 
but  if  these  attendances  were  a  matter  beyond  his  duty  as  an  agent,  he 
is  entitled  to  be  paid  for  them  separately.  However,  it  seems  to  me, 
that  this  is  just  what  an  agent  does,  and  is  paid  for  by  his  commission. 

Verdict  for  the  defendant 

Jervisj  and  E.  V.  WilliamSj  for  the  plaintiff. 

-ff.  V.  Richardsy  and  Whateletfy  for  the  defendant 


Sittings  in  London  after  Hilary  Term^  1841. 
BEFORE  MR.  BARON  GURNEY. 

BOSANQUET  and  Others  v.  FORSTER.— p.  659. 

A.  having  been  in  partnership  with  B.,  on  the  dissolotion  undertook  to  collect  and  pay  the  part- 
nership debts :  A.  and  B.  during  the  partnership  had  kept  a  joint  account  with  a  certain 
branch  bank ;  but  after  the  dissolution  there  was  only  a  single  account  of  A.  kept  there.  A. 
having  greatly  overdrawn  that  account,  obtained  a  promissory  note  for  ilSOO  from  B.,  his 
former  partner,  which  he  endorsed  to  the  bank  as  a  security  for  his  debt,  just  previous  to  a 
quarterly  inspection  of  the  accounts  of  the  branch ;  the  clerk  who  managed  the  liranch  pro- 
mising that  it  should  not  be  presented.  He  however  kept  it,  and  it  was  found  among  the 
securities  of  the  branch,  in  his  portfolio,  when  he  was  disctmrged  from  his  situation  :— 

Heldy  that  the  directors  of  the  bank  might  recover  the  amount  from  B. 

Assumpsit. — ^The  first  count  of  the  declaration  was  on  a  promissory 
note,  dated  June  8th,  1840,  by  which  the  defendant  undertook,  two 
months  after  the  date,  to  pay  to  one  Chipperfield  the  sum  of  ^6400,  and 
which  note  was  stated  in  the  declaration  to  have  been  endorsed  by 
Chipperfield  to  the  plaintiffs. 

The  second  count  was  on  a  promissory  note  between  the  same  parties 
for  jesoo,  and  was  dated  January  1st,  1840,  and  made  payable  at  three 
months  after  the  date. 

The  defendant  pleaded  to  the  first  count,  that  the  je400  note  was 
given  by  the  defendant  for  the  accommodation  of  Chipperfield  and  that 
no  consideration  for  it  passed  between  Chipperfield  and  him,  and  also 
that  Chipperfield  endorsed  it  to  the  plaintiffs  without  any  value  or  con- 
sideration whatever. 

There  was  a  similar  plea  as  to  the  jBSOO  note ;  and  also  a  further  plea 
that  the  je400  declared  on  in  the  first  count,  and  dated  in  June,  1840, 
was  substituted  for  and  accepted  by  the  plaintifis  in  lieu  of  that  set 
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out  in  the  second  count,  and  which  was  dated  the  1st  of  January 
1840. 

The  affirmative  of  the  issues  being  on  the  defendant,  Erie  began  by 
stating  his  case.  It  appeared  that  the  plaintiffs  were  the  directors  and. 
trustees  having  the  management  of  the  affairs  of  the  London  and  West- 
minster Bank,  which  bank  liad  a  branch  established  at  Whitechapel, 
which  was  under  the  superintendence  of  a  person  named  Rees.  Chip- 
perfield  kept  an  account  there,  which  was  overdrawn  to  a  very  large 
amount ;  and  it  being  the  practice  of  the  bank  for  inspectors  to  examine 
the  accounts  of  the  branch  quarterly,  Chipperfield  handed  over  to  Rees, 
who  was  his  friend,  various  promissory  notes  and  checks,  to  be  produced 
as  securities  before  the  inspectors,  and  afterwards  given  back  to  Chipper- 
field. The  promissory  notes  sued  on  in  this  action  were  found  among 
the  bank  papers,  in  the  possession  of  Rees,  when  he  was  discharged. 

Chipperfield  was  called  as  a  witness  for  the  defendant,  and  gave  the 
following  account  of  the  transaction  : — ^^  I  was  once  in  partnership  with 
the  defendant,  and  applied  to  him  to  give  me  the  note  (the  £500  note,) 
on  the  28th  of  January,  1840 ;  no  value  was  given  for  it.  It  was  to  be 
deposited  at  the  bank ;  it  was  to  be  given  to  Rees  in  consideration  of  my 
account  being  oyerdrawn.  I  did  not  tell  the  defendant  he  should  not  be 
called  upon  to  pay  it.  I  gave  him  my  check  for  the  amount  as  a  counter- 
security.  Rees  applied  to  me  to  get  security.  I  had  six  times  previously 
given  Rees  checks,  which  he  afterwards  returned  to  me,  but  this  was 
the  first  promissory  note.  I  afterwards  applied  to  Rees  for  it,  and  he 
told  me  it  would  not  be  used — ^it  was  safe.  When  the  ^6500  note  had 
been  due  about  two  months,  the  dS400  note  was  given  to  Rees,  on  an 
agreement  that  the  dBSOO  note  should  be  given  up,  and  I  told  the  defend- 
ant this  when  I  got  the  je400  note  from  him.  I  did  not  at  the  time  ask 
Rees  to  give  it  up,  but  did  shortly  after\\»^ards.  I  saw  the  £400  in  Rees's 
possession  after  he  quitted  the  bank ;  it  was  not  then  due ;  he  had  only 
had  it  a  few  days.  He  was  dismissed  a  few  days  after  the  8th  of  June; 
I  then  applied  to  him  for  it,  but  he  would  not  give  it  up."  On  his  cross- 
examination  the  witness  said — *^  The  £500  note  was  given  to  be  placed 
to  my  account  in  January  and  March.  I  judged  it  was  for  the  purpose 
of  being  exhibited  to  the  directors  when  they  came  round,  to  cover  th6 
account.  Both  notes  were  not  allowed  to  remain  in  Rees's  hands,  to 
be  exhibited  as  assets  in  my  favour,  but  only  one.  After  the  dissolution 
of  the  partnership  between  the  defendant  and  me,  an  account  was 
opened  with  the  bank  in  my  name  only ;  the  partnership  account  was 
closed  at  the  dissolution,  which  was  in  June,  1838.  The  partnership 
funds  received  by  me  were  included  in  my  private  account.  I  received 
and  paid  the  partnership  moneys.  The  defendant  had  a  private  account 
there.  The  balance  against  me  in  my  account  was  for  debts  due  from 
the  old  firm,  and  the  first  note  was  paid  in  against  that  balance."  On 
his  re-examination  he  said,  "  I  was  to  receive  the  partnership  accounts, 
and  pay  the  partnership  debts,  but  the  defendant  had  nothing  to  do  with 
my  separate  account  at  the  bank ;  but  I  used  the  money  oflily  for  the 
liquidation  of  the  partnership  accounts  of  Chipperfield  and  Forster." 

Rees  was  also  called  as  a  witness  for  the  defendant,  and  said,  "  Theie 
was  no  general  agreement  when  Chipperfield  handed  the  note  for  J^500 
to  me  that  I  would  return  it,  but  I  afterwards  promised  to  return  it.  I 
expected  another  £500  note  for  the  first  £500  note,  but,  instead,  a  JS400 
note  only  was  sent.    I  was  to  retain  the  Jg400  note  for  a  sum  I  had  pri* 

VOL.  xxxvm.  49  2  K 


386  BosA^TQUET  V.  FoRSTEB,  C.  E.  1841.  [662 

•vutely  borrowed  lor  Chipperfield.  I  was  dismissed  on  the  15th  of  June; 
and  between  the  bth  and  the  15th  it  was  agreed  that  f  should  retain  it 
The  je500  note  was  given  as  a  security  for  a  transfer  from  the  loan 
account  of  the  bank  to  Chipperfield's  accoimt.  Chipperfield  brought  the 
Bote,  endorsed  by  himself."  On  his  cross-examination  he  said,  "  In  Ja- 
nuary, 1840,  Chipperfield  owed  the  bank  nearly  dS4,000,  and  that  balance 
increased  as  the  year  went  on.  I  certainly  understood,  when  the  ;£400 
note  was  sent,  that  it  was  sent  in  substitution  of  the  £500  note ;  but  I  never 
accoutited  to  the  bank  for  it,  nor  put  it  to  tlie  credit  of  Chipperfield  at 
the  bank ;  I  retained  it  myself.  I  had  no  authority  from  the  directors  to 
give  up  the  £500  note,  or  to  substitute  the  £400  note  for  it"  On  his  re- 
examination he  said,  "  I  had  authority  to  get  what  securities  I  could." 

JSr/c,  for  the  defendant. — Great  injustice  will  be  done  if  the  plaintifiis 
are  only  bound  to  adopt  the  act  of  their  agent  in  part,  and  not  through- 
out. The  question  is,  which  of  two  comparatively  innocent  parties  is  to 
suffer  from  the  misconduct  of  a  third.  I  say,  the  party  who  put  Rees 
into  the  situation  to  commit  the  misconduct,  which,  if  the  verdict  is  for 
the  plaintiffs,  will  be  prejudicial  to  Mr.  Forster,  the  defendant  But 
there  is  this  further  point  here,  which  arises  on  the  third  plea.  Can  it 
be  said  that  Rees,  having  accepted  one  note  in  substitution  for  the  other, 
the  bank  can  sue  upon  both  notes  ?  If  there  was  an  express  promise 
made  by  the  agent,  by  whose  hands  and  through  whose  means  the 
principals  obtained  the  instrument,  surely  they  cannot  sue  upon  it  after- 
wards. The  principal  must  stand  in  the  same  situation  as  the  agent, 
^  and  cannot  be  in  a  better.  As  to  a  counter-check  creating  value,  if  it  is 
'  known  that  the  check  itself  is  not  to  be  presented,  that  counter-check  is 
mere  waste  paper.  Suppose  Mr.  Bosanquet  himself,  or  any  other  of  the 
trustees,  had  done  what  Rees  did,  could  he  and  the  others  have  sued  ? 
Surely  not  The  plaintiffs  adopt  the  acts  of  Rees,  and  they  must  adopt 
them  in  toto. 

Piatt,  for  the  plaintiffs. — The  value  for  the  £500  note  was  the  loan 
from  the  Bank  Loan  Fund  to  Chipperfield.  The  principal  is  only 
responsible  for  the  acts  of  his  agent  within  the  scope  of  his  authority. 
A  groom  would  not  have  authority  to  sell  his  master's  horse,  or  let  his 
master's  stables ;  and,  in  this  case,  Rees  has  no  authority  to  cheat  his 
employers.  There  is  no  defence  as  to  the  £500  note ;  and,  as  to  the 
£400, 1  contend  that  it  was  never  substituted  for  the  £500  note,  and 
the  possession  of  it  is  primS  facie  evidence  of  consideration ;  and  the 
only  plea  here  as  to  that  note,  is,  that  it  was  given  without  value.  How 
is  the  presumption  of  value  broken  in  upon  in  this  case?  Only  by  the 
evidence  of  Chipperfield,  who  is  an  interested  witness.  As  to  the  argu- 
ment about  two  innocent  parties,  Forster,  the  defendant,  must  have 
known  the  state  of  the  account  when  he  gave  the  notes,  and  therefore 
he  cannot  be  considered  as  an  innocent  party.  I  also  submit,  that 
Chipperfield  and  Rees  are  not  persons  whose  testimony  is  to  be  relied 
on ;  and  the  finding  of  the  £400  note  among  the  bank  securities,  is 
Bufficient  to  entitle  the  plaintiffs  to  sue  upon  it.  Besides  this,  the  state- 
ment of  the  witnesses  with  respect  to  that  note  is  not  in  itself  at  all  a 
probable  statement 

Gurnet,  B.,  after  stating  the  pleadings,  in  summing  up  said, — ^As  tc 
the  £500  note,  it  appears  that  it  was  obtained  from  Forster  by  Chip* 
perfield,  who  had  been  in  partnership  with  him,  and  had  undertaken  to 
wliect  and  pay  the  partnership  debts.    I  think,  therefore,  that  it  was 
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not  given  without  value,  because  it  was  given  to  reduce  the  balance, 
which  balance  was  brought  about  by  the  payment  of  the  partnership 
debis..  And  with  respect  to  the  bank,  there  was  clearly,  from  the  state 
of  the  account,  a  consideration  by  them  for  the  note.  Then,  as  to  the 
je400  note,  that  stands  upon  a  very  different  ground  from  the  other.  It 
appears  that  it  was  not,  in  fact,  substituted  for  the  £500  ^ote,  as  it  does 
not  appear  that  it  was  ever  carried  to  the  account  of  Chipperfield.  Reed 
says  Uiat  it  never  was,  and  if  he  speaks  untruly,  the  plaintiffs  could  prove 
it,  as  they  are  in  possession  of  the  accounts.  And  if  it  was  given  on 
the  terms  stated  by  the  witnesses,  then  there  was  no  consideration  for 
the  endorsement  of  it  to  the  bank,  and  the  plaintiffs  will  not  be  entitled 
to  your  verdict  so  far  as  that  note  is  concerned.  As  to  the  £500  note, 
it  is  quite  clear  in  point  of  law,  as  well  as  in  point  of  honesty,  that  the 
plaintiffs  are  entitled  to  recover. 

Verdict  for  the  plaintiff  on  the  £500  note,  and  on  all  the  issues 
except  as  to  the  want  of  consideration  for  the  jS400  note. 

Flatt  and  BtUiy  for  the  plaintiffs. 

Erie  and  Hum/rey,  for  the  defendants. 


BOSANQUET  and  Others  v.  CORSER— p.  664. 

A  euftomer  of  m  branch  belonginflr  to  the  London  and  Weatminiter  Bank,  having  ovetdrawn  his 
account,  previous  to  a  quarterly  inspection  of  the  affairs  of  the  branch,  handed  over  to  the 
clerk  who  superintended  the  business  of  the  branch,  and  who  was  his  friend,  a  check  for* 
jS500,  which  was  entered  to  the  credit  nf  the  customer ;  the  clerk  promising  that  it  should 
not  be  present^,  but  should  be  returned  after  the  inspection  was  over.  This  check  the 
custom  )r  had  obtained  from  an  acquaintance,  giving  him  his  own  check  for  the  same  amount 
in  ezcl^nge.  It  was  not  returned  by  the  clerk  to  the  customer,  according  to  his  promise,  but 
was  foind  by  the  directors  of  the  bank  among  the  papers  of  the  branch  in  the  clerk's  port- 
Iblto,  t.fter  he  had  been  discharged  from  his  situation  :—//eA^i  that  the  directors  might  recover 
the  apxMint  of  the  check  from  the  defendant 

As^'OMPsiT  upon  a  check  for  ^6500,  by  the  plaintiffs  as  holders, 
against  the  defendant  as  maker. 

Pl'-a,  that  the  check  was  an  accommodation  check,  given  by  the 
defendant  to  Chipperfield,  without  consideration ;  and  also  that  there 
W3^  no  consideration  between  Chipperfield  and  the  |)lamtiffs  to  entitle 
him  to  sue  upon  the  check. 

The  facts  of  the  case  were  similar  to  those  detailed  in  the  preceding 
caoe  of  Bosanquet  v.  ForsteVy  so  far  as  relates  to  the  mode  by  which 
the  plaintiffs  obtained  possession  of  the  check.  It  was  dated  in  March, 
1840,  and  it  appeared  from  the  evidence  of  Chipperfield  and  Rees,  that 
at  six  different  quarterly  periods,  when  the  inspectors  of  the  bank  were 
expected  to  come  and  examine  the  accounts,  Chipperfield,  whose  ac- 
count was  greatly  overdrawn,  obtained  from  different  persons,  and 
handed  over  to  Rees  as  the  manager  of  the  branch,  various  checks, 
which  were  entered  to  the  credit  of  Chipperfield's  account,  Rees  pro- 
iBJsing  him  that  they  should  not  be  presented.  The  check  in  question 
was  with  other  securities  put  by  Rees  into  his  portfolio,  and  was  found 
there  by  the  directors,  when  they  discharged  him  from  their  employ  in 
me  month  of  June,  1840.  It  appeared,  also,  that  Chipperfield  gave 
lus  own  check  to  the  defendant  for  £500^  at  the  time  when  the  defend 
ant  gave  his  check  to  him. 
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Erky  for  the  defendant,  argued,  as  in  the  other  eas3,  that,  Rees  being 
the  agent  of  the  plaintiffs,  they  were  bound  by  his  agreement  with 
Chipperfield,  and  could  not,  therefore, sue  upon  the  note;  and  also,  that, 
as  between  Chipperfield  and  the  defendant,  there  was  clearly  no  con- 
sideration whatever  for  the  check. 

Piatt f  for  the  plaintifis,  contended  that  Rees  had  authority  from  the 
directors  to  receive  checks  from  a  customer  of  the  bank,  and  enter  them 
to  the  credit  of  his  account,  but  he  had  not  any  authority  from  them  to 
agree  not  to  present  such  check  for  payment. 

GuKNET,  B.,  told  the  jury  that,  in  his  opinion,  in  point  of  law,  the 
plaintiffs  were  entitled  to  the  verdict;  that,  as  between  the  bank  and 
Chipperfield,  it  was  a  payment;  and  that  the  defendants  taking  a 
counter-check  in  exchange  from  Chipperfield  was  very  like  value  as 
between  Chipperfield  and  him.  His  lordship  added  that  Mr.  Brie 
should  be  at  liberty  to  move  the  Court  of  Exchequer,  who,  if  his  opi 
nion  was  wrong,  might  set  it  right. 

The  jury  immediately  found  a  verdict  for  the  plaintiffs. 

Piatt  and  Butt,  for  the  plaintiffs. 

Erie  and  Humfrey,  for  the  defendant. 


In  the  ensuing  Easter  Term,  Erie  moved  the  court  pursuant  to  the 
leave  given  at  the  trial,  but  their  lordships 

Refused  a  rule. 


CENTRAL  CRIMINAL  COURT. 


NOVEMBER  SESSION,  1840. 
BEFORE  MR.  JUSTICE  B03ANQUBT. 

REGINA  f.  A.  L.  PEARCE.— p.  667. 

A  man  was  indicted  for  shooting  at  bis  wife  with  intent  to  murder  her,  dbc  Pmerione  to  the 
eommenoeoient  of  his  trial  he  applied  to  the  judge  to  know  whether  his  wife  was  to  be  pro- 
dooed  as  a  witness  for  the  prosecution,  stating  that  her  presence  was  necessary  for  his  in- 
terests :  the  counsel  for  the  prosecution  stated  that  he  should  not  call  her ;  and  the  judge  told 
the  prisoner  that,  although  she  was  a  competent  witness  against  him,  yet  her  presence  was 
not  indispensable.  The  prisoner  was  defended  by  counsel,  who  set  up  for  him  the  defence  of 
insanity.  The  prisoner,  however,  objected  to  such  a  defence,  asserting  that  he  was  not  in* 
sane;  and  he  was  allowed  by  the  judge  to  suggest  questions  to  be  put  by  his  lordship  to  the 
witnesses  for  the  prosecution,  to  negative  the  supposition  that  he  was  insane ;  and  his  lord- 
ship also,  at  the  request  of  the  prisoner,  allowed  additional  witnesses  to  be  called  on  his  be- 
half for  the  same  purpose.  They,  however,  fiuled  in  showing  that  the  defence  was  an  in- 
correct  one,  and,  on  the  contrary,  their  evidence  tended  to  establish  it  more  deariy,  and  the 
prisoner  was  acquitted  on  the  ground  of  insanity. 

The  prisoner  was  indicted  under  the  3d  section  of  the  stat  7  Will.  4, 
^  1  Vict.  c.  85.  The  1st  count  of  the  indictment  stated,  that  he,  on  the 
1st  of  October,  at  St.  Mary  Abbots,  Kensington,  in  and  upon  Elizabeth 
Pearce,  (his  wife,)  in  the  peace,  &c.,  feloniously  did  make  an  assault ; 
and  that  he  with  a  certain  loaded  pistol  then  and  there  feloniously  did 
shoot  at  the  said  Elizabeth  Pearce,  with  intent  in  so  doing,  and  by^ 
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means  thereof,  feloniously  and  wilfully,  &c.,  to  kill  and  murder  her. 
There  were  other  counts  charging  an  intent  to  maim  and  disahle,  and 
to  do  grievous  bodily  harm. 

Clarkson,  and  C  C.  JaneSy  appeared  as  counsel  for  the  defence ;  but 
before  the  jury  were  charged  the  prisoner  himself  applied  to  the  learned 
judge,  to  know  whether  his  wife  was  to  be  produced  against  him  or 
not,  as  her  presence  he  considered  necessary  for  his  interest  He  stated 
that  she  had  not  been  produced  at  either  of  the  examinations  before 
the  magistrate,  and  he  wished  her  to  be  examined  on  the  trial. 

Clarkson  said  that  he,  as  counsel  for  the  prisoner  when  before  the 
magistrate,  made  a  similar  observation  as  to  the  absence  of  the  wife : 
but  that  circumstances  had  since  come  to  his  knowledge  which  induced 
him  to  consider  that  her  attendance  was  not  of  importance — circum- 
stances which  would  render  it,  at  least,  very  doubtful  whether  the  un- 
fortunate prisoner  was  in  a  state  of  mind  to  be  answerable  for  the  act 
which  undoubtedly  he  committed. 

C.  PhillipSj  for  the  prosecution,  said  that  he  certainly  should  not  pro- 
duce the  prisoner's  wife  as  a  witness. 

BosANQUET,  J. — The  charge  is  one  of  personal  violence  to  the  wifcj 
she  is,  therefore,  a  competent  witness.  But  it  is  not  indispensable  that 
she  should  be  called. 

The  prisoner  said,  that  he  wished  to  put  questions  to  her  which  were 
essential  to  his  defence,  and  as  she  was  quite  well  in  health  he  thought 
that  she  ought  to  be  called. 

Clarkson  said,  that  the  solicitor  who  instructed  him  had  not  made  in 
the  brief  any  suggestions  as  to  the  examination  of  the  prisoner's  wife. 

The  prisoner  then  asked  his  lordship  if  he  was  to  understand  that  his 
appeal  was  overruled  ? 

BosAKQUET,  J. — Yes.  The  case  will  proceed,  and  such  witnesses  as 
are  here  will  be  produced ;  and  we  shall  see  at  the  close  of  the  case 
whether  the  evidence  is  or  is  not  sufficient  to  prove  the  charge  against 
you. 

The  case  then  proceeded,  and  C  Phillips j  in  his  opening  speech,  ex- 
pressed it  as  his  opinion,  that  the  prisoner  must  have  been  insane  at  the 
time  when  he  committed  the  act. 

The  facts  having  been  proved  by  the  witnesses  for  the  prosecution — 

Clarkson  addressed  the  juiy  for  the  defence,  and  relied  on  the  pri- 
soner's insanity  as  an  answer  to  the  charge. 

At  the  conclusion  of  his  address  the  prisoner  stated,  that  he  did  not 
agree  with  the  observations  which  Mr.  Clarkson  had  made ;  that  he 
(the  prisoner)  had  never  seen  the  brief,  nor  had  been  consulted  on  the 
subject  of  his  defence ;  and  he  denied  that  he  was  at  any  time  suffering 
under  any  aberration  of  mind. 

Clarkson  stated,  that  he  relied  on  the  prisoner's  denial  of  his  insanity, 
under  the  circumstances  which  had  been  proved  against  him,  as  one 
proof  of  the  fact  of  his  being  insane. 

Several  medical  men  and  others  were  called  as  witnesses  to  prove 
the  prisoner's  insanity.  One  of  them.  Dr.  Marshall  Aall,  on  being  put 
mto  the  box,  refused  to  take  the  oath,  saying,  that  he  was  a  simple 
Christian,  and  did  not  think  it  right  to  swear.     He  was  not  examined. 

The  prisoner  was  allowed  to  put  questions  in  cross-examination  to 
the  witnesses  for  the  prosecution,  and  also  additional  questions  to  the 
witnesses  called  for  the  defence.    All  the  questions  were  considered,  in 
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point  of  fonii,  as  put  through  the  learned  judge,  though,  in  point  of  fact^ 
most  of  them  were  put  to  the  witnesses  by  the  prisoner  himself,  {a) 

After  Clarkson  had  finished  his  case,  the  prisoner  said  that  he  wished 
i^me  witnesses  to  be  called  for  the  purpose  of  proving  that  he  was  not 
insane. 

BosANQUET,  J.,  said — If  the  prisoner  wishes  to  have  any  witnesses 
called,  I  will  call  them,  and  put  such  questions  to  them  as  the  prisoner 
wishes,  if  they  are  proper  questions.  But  this  case  cannot  be  conducted 
in  two  wavs — first  by  the  prisoner's  counsel,  and  then  by  the  prisoner 
nimself.     liut  at  his  suggestion  I  can  call  a  witness,  and  examine  him. 

Several  witnesses  were  then  called,  but  so  far  from  their  testimony 
proving  that  the  prisoner  was  not  insane,  it  went  directly  to  establish  the 
contrary  position. 

Verdict — Not  Guilty,  on  the  ground  of  insanity. 

C.  Phillips^  and  JBallanfine,  for  the  prosecution. 

Clarksouj  and  C.  C  Jones,  for  the  prisoner. 

(a)  In  the  case  of  Earl  Ferrers,  who  was  tried  for  morder  before  Uw  Hoase  of  Lonls,  it  a|>' 
pears  from  the  address  of  the  Lord  High  Steward,  that  counsel  were  assigned  to  the  prisoner, 
but  they  do  not  appear  to  have  interfered  at  all  during  the  trial ;  and  although  the  defence  set 
up  was  insanity,  yet  the  earl  himself  cross-examined  the  witnesses  for  the  prosecution  minutely 
to  the  facts  of  the  transaction,  and  addressed  the  court ;  and  afterwards  called  and  examined  all 
the  witneases  for  the  defence.  It  is.  however,  to  lie  observed,  that  the  earl  afterwards  spoke  of 
his  defence  as  one  which  he  set  up  rather  at  the  desire  of  bis  relatives  than  from  any  wiah  of 
hiiafwn. 


BEFORE  MR.  BARON  PARKE  AND  MR.  JUSTICE  BOSANQUET. 


REGINA  V.  LITTLETON.— p.  67L 

Where  no  eounsel  is  engaged  for  the  prosecution,  and  the  depositions  are  handed,  by  direction 
of  the  court,  to  a  gentleman  at  the  bar,  he  should  consider  himself  as  counsel  for  the  crown, 
and  act  in  all  respects  as  he  would  if  he  had  been  instructed  by  the  prosecutor;  and  should 
not  consider  himself  merely  as  acting  in  assistance  of  the  judge,  by  examining  the  wttnessea. 

The  prisoner  was  indicted  for  the  wilful  mnrder  of  Mary  Nicholls. 

The  learned  judges  having  ascertained  that  counsel  had  not  been 
instructed  on  the  part  of  the  prosecution,  directed  that  the  depositions 
should  be  put  into  the  hands  of  some  gentleman  at  the  bar,  and  post- 
poned the  trial  for  a  short  time,  to  enable  him  to  read  them. 

The  depositions  were  handed  by  the  officer  of  the  court  to  Mr.  ^dol- 
phus,  the  senior  barrister. 

Adolphus,  in  addressing  the  jury,  observed,  that,  under  the  circum- 
stances, he  should  consider  himself  only  as  acting  in  assistance  of  the 
judge,  and  not  as  in  the  ordinary  situation  of  counsel  engaged  to  conduct 
the  prosecution. 

Parke,  B.,  said,  that  when  tlie  depositions  were  delivered  to  counsel 
by  direction  of  the  court,  he  ought  to  consider  himself  as  counsel  for  the 
crown,  and  should  act  in  all  respects  as  if  he  had  been  instructed  by  the 
prosecutor  instead  of  the  court. 

Verdict — Guilty  of  Manslaughter.     Sentence — transportation  for 
life. 

Adolphus,  for  the  prosecution. 
•  Montagu  Chambers,  for  the  prisoner. 
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BEFORE  MR.  BARON  PARKE. 


REGINA  V.  TAYLOR  and  WEST.— p.  672. 

Those  who  navigate  the  nvtt  Thames  improperly,  either  by  too  mach  speed  or  by  negligent 

conduct,  are  as  mach  liable,  if  df ath  enfiuea.  as  ihuM  who  cause  it  on  a  public  highway  oa 

land,  either  by  furious  driving  or  by  nepiigent  conduct. 
In  a  case  of  manslaughter,  it  is  the  duty  of  the  c<troner  to  bind  over  all  tho«e  witnesses  who  prove 

any  material  fact  against  the  party  accused,  aod  not  tho«e  who  are  called  for  the  purpose  of 

exculpating  him. 
However,  if  the  coroner  bind  over  all  the  witnesses  on  both  sides,  no  blame  is  imputable  to  the 

clerk  of  indictments  if  he  require  ihem  all  to  be  put  on  the  back  of  the  bill,  and  examined 

before  the  grand  jury. 

The  defendants  were  charged  on  the  coroner's  inquisition  only,  (the 
i^nd  jury  having  ignored  the  bill  of  indictment,)  for  the  manslaughter 
of  Michael  Shea,  The  inquisition  stated,  that  the  defendants,  on  the 
6th  of  October,  &c.,  with  force  and  arms,  at  the  parish  of  Woolwich,  in 
the  county  of  Kent,  and  within  the  jurisdiction  of  the  Central  Criminal 
Court,  upon  the  river  Thames  there,  in  and  upon  the  said  Michael  Shea, 
in  the  peace  of  God  and  of  our  said  lady  the  queen,  and  in  a  certain 
small  boat  called  a  skiff  upon  the  said  river  Thames  then  and  there 
being,  feloniously  did  make  an  assault ;  and  that  the  said  defendants, 
being  in  a  certain  large  vessel  called  the  London,  upon  the  said  river, 
did  then  and  there  feloniously  propel  and  force  the  said  large  vessel 
called  the  London,  unto  and  against  the  said  boat  called  a  skiff,  wherein 
the  said  Michael  Shea  was  as  aforesaid;  and  did  thereby  then  and  there 
feloniously  cast  and  force  the  said  Michael  Shea  from  and  out  of  the 
said  boat  called  a  skiff,  into  the  said  river,  by  means  of  which  said  pro- 
pelling and  forcing  the  said  vessel  called  the  London  unto  and  against 
the  said  boat  called  a  skiff,  and  casting  and  forcing  the  said  Michael 
Shea  from  and  out  of  the  said  boat  called  a  skiff  into  the  said  river,  the 
said  Michael  Shea,  in,  by,  and  with  the  waters  of  the  said  river  was 
then  and  there  choked,  suffocated,  and  drowned,  of  which  said  choking, 
suffocating,  and  drowning,  the  said  Michael  Shea  did  then  and  there  die. 

Clarkson^  in  stating  the  case  on  the  part  of  the  prosecution,  said : — 
This  prosecution  is  instituted  by  the  corporation  of  the  Trinity  House, 
and  their  object  is  only  that  justice  should  be  brought  home  to  the 
defendants,  if  they  have  committed  any  offence;  but  there  is  undoubtedly 
a  feeling  on  the  part  of  the  corporation  against  the  mode  of  navigating 
large  steam  vessels  on  the  river  Thames.  With  respect  to  the  law  on 
the  subject,  I  apprehend  that  the  rule  as  to  the  mode  of  traversing  the 
river  Thames  is  to  be  the  same  as  that  applicable  to  the  mode  of  passing 
along  any  of  the  queen's  common  highways.  Therefore  I  submit,  that 
if  it  shall  turn  out  that  the  speed  at  which,  or  the  manner  in  which,  the 
defendants  were  navigating  the  vessel  and  were  proceeding  before  they 
saw  the  skiff,  was  such  as  to  prevent  them,  after  they  did  see  ii,  from 
stopping  in  time  to  prevent  mischief  to  the  person  in  it,  they  will  be 
responsible  for  the  offence  of  manslaughter  if  his  death  happened  in 
consequence.  Before  the  coroner,  the  witnesses  called  for  the  defence 
were  bound  over,  as  well  as  those  called  for  the  purpose  of  making  out 
the  charge  of  manslaughter.  Now,  though  the  Coroner's  Court  is  an 
open  court,  and  he  is  bound  to  hear  those  who  can  give  material  infoz^ 
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mation  touching  the  death  of  a  person,  yet,  where  the  verdict  of  tlie  jury 
points  to  a  particular  party  as  to  blame,  it  is  not  the  proper  course  for 
the  coroner  to  bind  over  the  witnesses  who  were  called  to  exonerate 
such  party.  The  absurdity  of  such  a  course  is  manifest  The  officer 
of  the  court  here  required  that  all  the  witnesses  bound  over  by  the  coro- 
ner should  be  examined  before  the  grand  jury;  and  that,  in  my  opinion, 
accounts  for  their  ignoring  the  bill.  On  the  question  of  whether  it  was 
an  accident,  I  contend  that  if,  on  a  misty  night,  the  defendants  were 
proceeding  at  such  a  rate  that  they  could  not  stop  in  time,  their  so  pro- 
ceeding was  illegal;  and,  as  death  ensued,  they  are  responsible.  Before 
the  coroner,  the  defendant  West  made  a  statement  with  reference  to  the 
other  defendant,  Taylor. 

Parke,  B. — ^The  statement  of  West  will  not  be  evidence  against 
Taylor,  under  such  circumstances.  What  one  man  says  in  the  presence 
of  another,  is  only  evidence  against  that  other,  on  the  ground  that,  by 
his  silence,  he  acquiesces ;  but  that  comes  to  nothing  in  this  case.  The 
coroner  cannot  have  his  proceedings  interrupted  by  one  man  contra- 
dicting what  another  says. 

Clarkson  was  further  observing  on  the  responsibility  of  the  defend- 
ants, when 

Parke,  B.,  said — ^The  allegation  in  the  inquisition  is,  that  the  di'fend- 
ants  forced  and  propelled  the  steam  vessel  against  the  skiff.  Evidence 
against  those  who  gave  the  immediate  orders  will  be  necessary  to  sus- 
tain this  allegation. 

Clarkson  made  some  observation  on  the  course  pursued  before  the 
grand  jury  on  the  examination  of  some  of  the  witnesses  for  the  defence. 

Parke,  B. — You  must  pursue  the  same  course  here.  You  must  call 
some  of  these  witnesses  who  were  examined  before  the  grand  jury,  one 
or  more  of  them;  and,  under  such  circumstances,  do  you  think  tliat  you 
could  succeed  in  obtaining  a  verdict  ?  You  have  stated  the  law  most 
correctly.  There  is  no  doubt  that  those  who  navigate  the  river  Thames 
improperly,  either  by  too  much  speed,  or  by  negligent  conduct,  are  as 
much  liable,  if  death  ensues,  as  those  who  cause  it  on  the  public  high- 
way, either  by  furious  driving  or  by  negligent  conduct.  With  respect 
to  the  binding  over  of  the  witnesses,  I  apprehend  it  is  the  coroner's  duty 
to  bind  over  those  witnesses  only  who  make  out  the  case  against  the 
party  charged,  and  not  those  who  are  called  to  rebut  it. 

Clarkson  said,  that,  after  such  an  intimation  from  his  lordship  of  his 
opinion,  under  the  circumstances,  and  considering  the  difficulties  which 
beset  the  case,  he  should  take  upon  himself  to  withdraw  from  the  prose- 
cution. 

Parke,  B.,  to  the  jury. — I  believe  the  case  would,  at  the  end,  be  one 
of  considerable  doubt ;  and  I  think  the  learned  counsel  has  incurred  no 
blame  in  not  offering  any  evidence  against  the  defendants. 

Verdict— Not  Guilty. 

After  the  verdict  had  been  given,  Clarkson  informed  his  lordship 
that  Mr.  Roper,  the  clerk  of  the  indictments,  was  apprehensive  that 
some  of  his  observations  might  be  considered  as  referring  to  him. 

Parke,  B. — No,  not  at  all :  he  was  not  in  fault.  He  only  acted 
according  to  the  usual  practice. 

The  coroner,  being  present,  then  addressed  the  judge,  and  said,  that, 
in  his  opinion,  without  the  testimony  of  the  witnesses  called  from  tha 
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steam  vessel,  and  whom  the  counsel  for  the  prosecution  styled  wit* 
nesses  for  the  defence,  no  verdict  of  manslaughter  could  have  been 
returned  at  all. 

Clarkson  observed,  that  he  was  sure  the  coroner  did  not  mean  to 
represent,  that  all  the  witnesses  examined  before  him  were  material 
witnesses  on  the  part  of  the  prosecution. 

The  coroner  replied,  that,  in  his  judgment,  those  witnesses  were  ma- 
terial witnesses  to  be  bound  over. 

Parke,  B. — All  that  I  need  say,  is  this :  it  is  the  duty  of  the  coroner 
to  bind  over  all  those  witnesses  who  prove  any  material  fact  against  the 
party  accused,  and  not  those  who  are  called  for  the  purpose  of  excul- 
pating him. 

Clarkson  and  Wilmore^  for  the  prosecution. 

C  Phillips,  Bodkiuy  and  Montagu  Chambers,  for  the  defendants. 


DECEMBER  SESSION,  1840. 


BEFORE  MR.  JUSTICE  PATTESON. 


REGINA  V.  MAZEAU,  RAMUZ,  and  RAULT.— p.  676. 

Three  priionen  (foreigners)  were  indicted  for  feloniously  engraving  and  making  two  parts  of  a 
promiflsory  note  of  the  Emperor  of  Russia.  The  indictment  was  framed  upon  the  stat  11 
Geo.  4,  and  1  W.  4,  c  66,  s.  19.  The  plates  were  engraved  by  an  Englishman,  who  was 
an  innocent  agent  in  the  transaction.  It  appears  that  two  of  the  prisoners  only  were  present 
at  the  time  when  the  order  was  given  for  the  engraving  of  the  plates,  but  they  said  they  were 
employed  to  get  it  done  by  a  third  person,  and  there  was  some  evidence  to  connect  the  third 
prisoner  with  the  other  two  in  subsequent  parts  of  the  transaction.  The  questions  left  to 
the  jury  were,  1st,  whether  the  two  who  gave  the  order  for  the  engraving  knew  the  nature 
of  the  instrument;  and,  2dly,  whether  all  three  concurred  in  the  order  given.  The  judge 
told  the  jufy  that  in  order  to  find  all  three  guilty,  they  must  be  satisfied  that  they  jointly  em- 
ployed the  engraver;  but  that  it  was  not  necessary  that  they  should  all  be  present  when  the 
order  was  given,  as  it  would  be  sufficient  if  one  first  communicated  with  the  other  two,  and 
that  all  three  concurred  in  the  employment  of  the  engraver.  His  lordship  also  said,  that  he 
was  inclined  to  think  that  if  the  prisoners,  by  means  of  the  engraver,  caused  the  plates  to  be 
engraved,  they  would  be  within  the  provisions  of  the  statute,  whether  they  knew  the  nature 
of  the  instrument  engraved  or  not,  but  intimated  that,  if  it  became  necessary,  that  matter 
might  be  made  the  subject  of  further  consideration.  The  jury  found  the  two  guilty  who 
gave  the  order,  and  added  that  they  considered  they  knew  the  naturs  of  the  instrument  The 
Ihifd  prisoner  was  acquitted. 

The  prisoners  were  indicted  for  feloniously  engraving  and  making 
upon  two  plates,  two  parts  of  a  promissory  note  for  25  rubles,  of  Nicho- 
las, Emperor  of  Russia.  The  charge  was  stated  in  various  ways  in 
different  counts  of  the  indictment. 

From  the  evidence  for  the  prosecution  it  appeared  that  the  prisoners 
Ramiiz  and  Mazeau  had  been  for  some  time  acquainted  with  an 
engraver  named  Salt,  and  that  on  the  9th  of  August  Mazeau  went  to 
Salt  and  showed  him  two  Russian  notes,  and  had  some  conversation 
with  him  about  engraving  some  plates,  and  some  days  after  Mazeau 
oame  again  accompanied  by  Ramuz,  and  both  told  Salt  that  he  was  to 
go  on  with  the  engraving,  and  both  gave  him  some  money,  and  it  wat 
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proved  that  they  both  came  together  to  him  frequently  during  the  pro- 
gress of  the  work.  The  evidence  against  the  third  prisoner  was  as  fol* 
lows :  Mr.  Salt  said,  "  When  I  took  the  print,  Mazeau  told  me  the  man 
they  were  executing  the  order  for  was  present  in  their  house,  in  their 
parlour ;  in  consequence  of  what  he  said,  I  watched  outside  the  door 
after  I  left,  and  saw  the  prisoner  Rault  come  out  of  the  house.*'  Being 
asked  whether  he  had  ever  seen  Rault  at  any  other  time  than  that,  he 
said, "  I  have  seen  him  several  times  during  the  progress  of  the  engraving; 
I  have  seen  him  in  conversation  with  Mazeau  and  Ramuz."  Mr.  Salt's 
wife  said, "  I  know  the  three  prisoners.  I  have  seen  two  of  them  a 
great  many  times ;  but  one  not  so  often  as  the  other  two ;  I  only  saw 
the  three  prisoners  together  once,  that  was  on  the  Thursday  that  they 
were  taken  into  custody ;  I  saw  them  at  the  comer  of  Princes  Street 
and  King  Street,  about  two  o'clock,  I  think.  I  think  they  were  all 
three  together ;  they  were  standing  together  for  a  short  time,  and  then 
they  dispersed;  Rault  went  one  way,  and  Ramuz  and  Mazeau  went 
together  another  way.  I  did  not  notice  what  they  were  doing  when 
they  stood  together,  no  more  than  they  were  talking  together ;  they 
were  close  to  our  window ;  I  was  in  the  shop  at  the  time.  I  had  no 
reason  for  watching  them.  I  did  lot  look  at  them  with  any  particu- 
larity ;  I  merely  said  to  Mr.  Salt  that  they  were  standing  there  three 
together ;  I  had  seen  Mazeau  and  Ramuz  a  great  many  times  coming 
to  our  house  on  business ;  I  had  seen  Rault  once  before,  alone,  at  the 
door  in  King  Street."  On  his  apprehension,  some  proofs  from  the 
plates  and  a  Russian  passport  were  found  upon  Rault. 

Montagu  Chambers^  for  the  prisoner  Rault,  at  the  close  of  the  case 
for  the  prosecution,  submitted  that  there  was  not  any  act  proved  to  have 
been  done  by  Rault,  jointly  with  Mazeau  and  Ramuz,  so  as  to  make 
him  guilty  of  the  charge  laid  in  the  indictment.  He  contended  that 
there  must  be  a  joint  employment  of  Salt  by  all  the  three  prisoners ; 
and  that  in  order  to  make  out  such  joint  employment,  it  was  necessary 
to  show  that  all  three  were  present  at  the  time  the  order  was  given. 

Patteson,  J. — I  quite  a^ree  that  there  must  be  a  joint  employment, 
and  that  all  these  three  persons  cannot  be  convicted  on  this  indictment, 
unless  the  jury  think  that  they  jointly  employed  Mr.  Salt.  But  I  do 
not  go  along  with  Mr.  Chambers  in  saying  that  they  must  all  three  be 
present  at  the  time  when  the  order  was  given  to  Mr.  Salt  I  am  of 
opinion  that  if  it  be  shown  that  two  of  them  gave  the  order  on  beha'f 
of  themselves  and  another  person,  that  other  person  being  the  other 
prisoner,  he  may  be  connected  by  some  evidence  with  the  employment 
Whether  there  is  such  evidence  in  the  case  is  a  question  for  the  jury; 
I  cannot  withdraw  the  case  from  their  con-  ideration. 

C  Phillips  then  addressed  the  jury  fi  r  the  prisoner  Mazeau,  and 
*  Montagu  Chambers^  for  the  prisoner  Rault 

The  prisoner  Ramuz  defended  himself. 

Patteson,  J.,  in  summing  up,  said.  The  words  of  the  act  of  Parlia 
ment  (11  Geo.  4,  &  1  Will.  4,  c.  66.  s.  19)  bearing  upon  this  case  are, 
"  If  any  person  shall  engrave  or  i;-  any  wise  make  upon  any  plate  what- 
ever, or  upon  any  wood,  stone,  or  other  material,  any  bill  of  exchange, 
promissory  note,  undertaking,  or  order  for  payment  of  money,  in  what- 
ever language  or  languages  the  same  may  be  expressed,  and  whether 
the  same  shall  or  shall  not  be,  or  be  intended  to  be  under  seal,  purport- 
ing to  be  the  bill,  note,  undertaking,  or  order,  or  part  of  the  bill,  note 
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nndertakingy  or  order  of  any  foreign  prince  or  state,  or  of  any  minister 
or  officer  in  the  service  of  any  foreign  prince  or  state,  or  of  any  body 
corporate,  or  body  of  the  like  nature  constituted  or  recognised  by  any 
foreign  prince  or  state,  or  of  any  person  or  company  of  persons  resident 
ill  any  country  not  under  the  dominion  of  his  majesty,  without  the 
authority  of  such  foreign  prince  or  state,  minister  or  officer,  body  cor- 
porate or  body  of  the  hke  nature,  person,  or  company  of  persons,  the 
prool  of  which  authority  shall  be  on  the  party  accused,  every  such, 
offender  stiall  be  guilty  of  felony."  Now,  I  take  it  in  the  first  place  to 
be  clear,  that  whatever  was  done  by  the  parties  here  charged,  was  done 
without  the  authority  of  the  Emperor  of  Russia ;  but  these  parties  do 
not,  upon  the  evidence  adduced,  all  stand  in  the  same  position.  You 
cannot  find  all  guilty  unless  you  are  of  opinion  that  they  jointly  employ- 
ed Salt  to  make  the  engraving.  If  you  are  satisfied  that  Rault  first 
communicated  with  the  other  two,  and  then  that  they  all  concurred  in 
employing  Salt,  the  three  prisoners  may  be  found  guilty;  but  you  can- 
not find  Rault  guilty  if  you  think  he  employed  the  other  two  to  ^ei  the 
plate  engraved  by  any  person,  and  they  afterwards,  of  their  own  hkx^otAj 
employed  Salt.  You  may  acquit  all  or  any  one  of  the  prisoners,  if  you 
are  satisfied  that  they  did  not  employ  Salt.  It  is  clear,  under  the  words 
of  the  act  of  Parliament,  and  taking  the  evidence  to  be  true,  li  Ramu2 
and  Mazeau  knew  the  nature  of  the  instrument,  that  the  case  ifc  brought 
home  to  them;  and  I  am  inclined  to  think,  that  if  by  Salt  thev  engraved 
the  plate,  although  they  did  not  know  the  nature  of  the  instrument,  they 
are  within  the  act ;  but  I  am  not  confident  of  that,  and  shall  ask  you  to 
say,  whether  you  think  they  knew  the  nature  of  the  instnunent  which 
they  employed  Salt  to  engrave.  With  respect  to  the  guilt  of  Rault 
upon  this  indictment,  the  evidence  is  certainly  not  so  cogent.  He  is  not 
brought  forward  until  a  very  late  period,  long  after  the  oroer  had  been 
given  by  the  other  two  prisoners,  when  he  is  seen  comim^  out  of  their 
house,  and  he  is  subsequently  seen  in  their  company.  '\^  hen  he  is  ap- 
prehended, he  gives  his  address  in  Portland  Street,  and  at  that  address, 
in  the  room  he  occupied,  the  first  proof  of  the  plate  is  found,  and  other 
proofs  are  also  found  upon  him.  These  circumstances,  however,  do  not 
clearly  lead  to  the  inference  that  you  must  arrive  at,  before  you  can 
pronounce  him  guilty  on  this  indictment ;  for,  to  make  him  answerable 
for  the  offence  now  charged,  you  must  be  satisfied  that  he  was  a  party 
concerned  in  giving  the  order  originally  to  Salt.  For  that  purpose,  it 
seems  to  me,  the  evidence  is  but  slight ;  but  should  you  think  that  he 
did  originally  instnict  the  other  prisoners,  and  that  by  his  authority  they 
Went  and  employed  Salt,  they  may  all  be  convicted.  If  you  do  not 
think  that,  Rault  must  be  acquitted.  You  will,  therefore,  say,  whether 
Ramuz  and  Mazeau  knew  what  the  contents  of  the  plate  were,  and 
what  the  nature  of  the  instrument  was ;  and  you  will  also  say,  whether 
Rault  was  a  party  concerned  in  giving  the  original  instructions  to  Salt 
The  jury  found  Ramuz  and  Mazeau  gnilty,  stating,  that  they  be 
lieved  they  did  know  the  nature  of  the  instrument ;  and  the} 
found  Rault  not  guilty,  stating,  that,  as  against  him,  the  evidencb 
was  not  conclusive. 

Platf,  Bodkiriy  and  Doanty  for  the  prosecution. 

C.  Phillips  and  Clarksorij  for  the  prisoner  Mazeau. 

Montagu  CAamberSt  for  the  prisoner  Rault.  (a) 

(a)  The  piitoiiCT  ftftorwanb  pleaded  guilty  to  an  indictment,  which  chaffed  him  with  haTing 
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in  hb  pofliesrion,  without  lawful  liceoM,  a  piece  of  peper,  on  which  was  printed  ptrt  of  a 
promifsory  note  of  the  Emperor  of  Russia. 

See  the  cases  of  Rex  ▼.  Harria  and  Others^  ante,  toI.  7,  p.  416,  (33  E.  C.  L.  R.  564,)  «t  ao^ 
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Semble,  that  the  true  construction  of  the  32d  section  of  the  9  Geo.  4,  c  31,  in  relation  to  th« 
offence  of  bigamy,  is  this :  not  that  the  party,  charged  to  be  deprived  of  the  benefit  of  its 
provision  as  a  defence,  must  have  known  at  the  time  when  he  contracted  the  second  marriage, 
that  the  first  wife  had  been  alive  during  the  seven  years  preceding,  but  that  to  bring  htm  within 
that  provision,  he  must  have  been  ignorant  during  the  whole  of  those  seven  years  that  she 
was  alive. 

The  prisoner  was  indicted  for  bigamy. 

From  the  evidence  on  the  part  of  the  prosecution,  it  appeared  that 
the  prisoner  was  married  to  his  first  wife,  Mary  Ann  Mitchell,  on  the 
23d  of  February,  1824,  and  that  after  their  marriage  they  lived  together 
till  the  month  of  September,  1825. — The  witness  who  proved  these 
facts  was  named  Mary  Bridge,  and  she  said  in  addition — *^  I  saw  Mary 
Ann  Mitchell  here  to-day,  she  is  the  same  person  to  whom  the  prisoner 
was  married  in  1824.  I  do  not  know  where  she  has  been  living  within 
the  last  six  years,  or  nearly  six  years.  Isaio  her  in  1834.  I  am  not 
sure  whether  it  was  the  latter  end  of  July,  or  the  beginning  of  August, 
but  I  am  sure  it  was  in  1834.  She  then  lived  at  the  comer  of  Cannon- 
Place. — I  saw  her  in  Whitechapel — the  prisoner  was  with  her — he  went 
to  her  there;  I  saw  them  walking  together.^^ — This  witness  admitted 
that  they  separated  in  1827,  or  the  beginning  of  1828,  and  that  she  did 
not  see  the  wife  again  till  the  time  she  had  mentioned  in  1834. 

The  second  marriage  was  proved  to  have  taken  place  on  the  16th  of 
November,  1840. 

The  second  wife  was  examined  as  a  witness  for  the  prosecution,  and 
said  that  the  prisoner  occupied  lodgings  in  her  house,  which  he  took  on 
the  15th  of  June,  1840 :  that  on  the  2d  of  August  he  met  with  a  violent 
accident,  and  kept  his  bed  about  three  weeks,  after  which  he  paid  his 
addresses  to  her,  and  proposed  to  marry  her. — She  added,  "  I  ascertained 
a  little,  and  I  told  him,  I  did  hear,  he  certainly  had  been  a  married  man : 
he  said  he  had,  but  it  was  about  seventeen  years  ago :  that  he  had  not 
seen  his  wife  for  nearly  eight  years,  and  he  believed  she  was  dead,  as  he 
had  not  seen  her.  I  believed  so  too,  as  he  had  not  seen  her.  I  believed 
what  he  told  me,  and  married  him."  The  witness  was  cross-examined, 
with  a  view  tc  sho'v  tl:at,  after  the  accident,  the  prisoner  was  not  in  his 
right  senses ;  but  she  said  that  he  was  very  bad  from  his  head  for  some 
time  after,  but  always  spoke  very  rationally  to  her,  and  did  not  seem  to 
her  to  have  any  thing  the  matter  with  him,  except  that  he  was  rather 
outrageous  at  times  in  his  temper. 

Montagu  Chambersj  for  the  prisoner,  in  addressing  the  jury,  stated 
that  he  should  be  able  to  bring  the  prisoner  within  the  proviso  of  sect 
22  of  9  Geo.  4,  c  31,  {a)  by  showing  in  addition  to  the  fact  of  the  sepa- 
ration in  1827,  proved  on  the  part  of  the  prosecution,  that  the  prisoner 

(a)  That  proviso,  so  fiir  as  relates  to  this  question,  is  as  follows—*'  Provided  always,  thst 
nothing  herein  contained  shall  extend  to  any  person  marrying  a  second  time,  whose  husband  or 
wife  shall  have  been  continually  absent  from  such  person  for  the  space  of  seven  years  then  liit 
past,  and  shall  not  have  been  known  by  such  person  to  be  living  within  that  time." 
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had  been  continually  absent  from  his  wife  for  more  than  seven  years 
previous  to  the  second  marriage.  He  denied  that  the  testimony  of  Mrs. 
Bridge, as  to  the  meeting  in  1834,  could  be  depended  upon;  but  he  also 
said  that,  conceding  that  it  was  correct,  he  shoiild  prove  that  the  prisoner, 
shortly  before  his  second  marriage,  received  a  serious  injury  from  a  blow 
on  the  head,  which  for  some  time  rendered  him  insensible  and  delirious, 
and  had  impaired  his  memory  ;  and  he  submitted  that  if  at  the  time  of 
the  second  marriage  the  jury  from  this  circumstance  could  infer  that  he 
did  not  know  that  his  first  wife  had  been  alive  during  the  seven  years, 
he  would  be  within  the  protection  of  the  proviso. 

Witnesses  were  accordingly  called,  two  of  whom  were  actors  at  the 
Surrey  Theatre,  at  which  place  the  prisoner  also  was  engaged  as  an 
actor.  One  of  them  said — '^  I  knew  him  before  the  attack  which  was 
made  upon  him,  when  he  was  struck  on  the  head :  before  that  time  he 
was  a  very  excellent,  dependable,  good  actor :  you  might  always  rely 
upon  him  with  safety  for  memory  and  regularity:  since  that  I  have 
observed  a  very  visible  alteration ;  his  memory  has  been  very  indifferent, 
and  he  has  been  flighty,  and  it  has  been  remarked  by  us  that  there  has 
been  a  great  alteration  in  him  since  that.''  The  other  said — "I  have 
frequently  observed  an  alteration  in  him  since  he  received  the  injury  in 
his  head."  Several  witnesses  were  also  called,  the  substance  of  whose 
testimony  was,  that  they  had  known  the  prisoner  since  the  year  1833, 
and  never  saw  any  female  with  him  who  passed  as  or  appeared  to  be 
his  wife. 

Patteson,  J.,  (in  summing  up,)  said — ^The  case  is  proved  to  this 
extent,  that  Cullen  the  prisoner  was  married  in  the  year  1824  to  M.  A. 
Mitchell,  who  is  now  alive,  and  to  Jane  Bristow  in  the  month  of  No- 
vember of  the  present  year.  But  the  prisoner  seeks  to  bring  himself 
within  the  proviso  of  the  act  of  Parliament,  and  the  point  turns  upon 
the  construction  of  that  proviso.  It  appears  that  the  prisoner  and  his 
first  wife  were  separated  in  the  year  1827,  and  I  think  it  must  now  be 
taken  that  they  have  not  lived  together  since.  If  the  case  had  so  rested, 
the  question  would  have  arisen  whether  a  party  who,  having  been  so 
separated  or  so  continually  absent  from  his  wife  for  the  space  of  seven 
years,  is  bound,  upon  an  indictment  for  bigamy,  to  prove  that  he  used 
due  diligence  to  ascertain  whether  his  wife  was  living  before  he  con- 
tracted a  second  marriage ;  but  should  you  believe  the  evidence  of  Mrs. 
Bridge,  and  that  she  is  accurate  as  to  the  time  when  she  states  she  saw 
the  prisoner  and  his  first  wife  in  company  together,  that  question  is  not 
raised.  If  she  is  accurate,  he  was  aware  in  1834  that  his  first  wife  was 
living,  and  it  seems  to  me  that  the  true  construction  of  the  proviso  is, 
not  that  the  party  must  know  at  the  time  when  he  contracts  a  second 
marriage,  that  the  first  wife  has  been  alive  during  the  seven  years,  but 
that  he  must  have  been  ignorant  during  the  whole  of  those  seven  years 
that  she  was  alive.  If  it  had  been  meant  that  he  should  not,  "at  the 
time  of  such  second  marriage,"  know  that  the  first  wife  was  alive,  it 
would  have  been  easy  to  make  use  of  these  words,  and  they  would 
have  been  used  instead  of  the  words  that  are  employed.  If  also  the 
question  under  this  proviso  had  been  as  to  the  prisoner's  knowledge,  at 
the  time  when  he  contracted  the  second  marriage,  the  circumstance  of 
the  accident  he  met  with  and  the  injury  so  produced  might  have  been 
considered,  but  it  cannot  now  have  any  effect  If,  then,  you  think  Mrs. 
Bridge  is  accurate  in  her  statements  as  to  the  time,  the  prisoner  is  not 
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within  the  proviso;  but  if  yon  think  she  is  not  accurate,  then  the 
question  will  arise,  whether,  in  point  of  law,  he  was  bound  to  make 
inquiries  as  to  the  fact  of  his  first  wife  being  alive  at  the  time  when  he 
was  married  a  second  time.  You  will  therefore  give  me  your  opinion 
whether  you  believe  Mrs.  Bridge's  account  to  be  accurate,  and,  if  you 
are  satisfied  that  it  is,  will  pronounce  the  prisoner  guilty ;  but  if  you 
think  it  is  not,  then  I  sliali  feel  bound  to  durect  you  fiirther  upon  the 
jpoint  of  law  I  have  mentioned. 

The  jury,  after  consulting  together  for  some  time,  said,  that  they 
thought  the  evidence  of  Mrs.  Bridge  was  correct,  and  accordingly  pro- 
nounced a 

Verdict  of  Guilty. — ^The  prisoner  was  sentenced  to  six  months'  im- 
prisonment without  hard  labour. 

Clarkson,  for  the  prosecution. 

Montagu  Chambers^  for  the  prisoner. 


COURT  OF  COMMON  PLEAS. 


Adjourned  Sittings  in  London  after  Michaelmas  Termy  1839. 

BEFORE  MR.  JUSTICE  COLTMAN. 
( Who  sat  for  the  Lord  Chief  Justice.) 


DEACON  &  Others,  Executors,  &c.,  of  Deacon,  deceased,  v.  STOD- 
HART  &  Others.— p.  685. 

To  aMamptit  on  a  bill  of  exchange  for  £150  by  the  execatora  of  the  endorsee  against  the  aooep* 
ton,  the  defendants  pteatied,  that,  on  the  day  when  the  bill  became  due,  they  duly  paid  and 
honoared  it  when  presented,  according  to  the  tenor  and  effect  of  it  and  of  their  promise,  and 
then  paid  the  said  anro,  to  wit,  £150,  the  amount  made  payable  by  the  said  bilL  It  appeand. 
that,  before  the  bill  became  due,  the  endorsee,  not  having  any  banker  of  his  own,  handed  the 
bill  to  a  friend,  in  order  that  he  might  present  it  at  the  bank  of  Meaars.  W.  dc  Co.,  where  it 
was  made  payable.  This  friend  endorsed  the  bill,  and  got  it  discounted  at  the  Bank  of  Eng^ 
land ;  but  afterwarda  receiving  an  intimation  from  the  party  from  whom  he  received  it,  that  it 
was  not  to  be  noted,  sent  the  amount  of  the  bill  to  the  banking-house  at  which  it  was  payable, 
on  the  understanding  that  be  was  to  have  the  bill  delivered  up  to  him.  The  acceptors  kept 
CMh  at  that  banking-house,  and  when  the  bill  had  been  paid,  the  transaction  was  entered  in 
their  account  as  if  the  money  to  meet  the  bill  had  been  paid  by  them ;  but  the  bill  was  delivered 
up  to  the  party  who,  in  fact,  paid  in  that  money.  The  jury  having  on  this  issue  found  a  ver- 
dict for  the  d^ndants,  the  Court  of  Common  Pleas  set  it  aside,  on  the  ground  that  this  pay- 
ment could  not,  under  the  circumstances,  be  considered  as  a  payment  by  or  on  the  behalif  of 
the  acceptors,  but  must  be  taken  to  have  been  a  payment  for  the  honour  of  the  endorser. 

The  defendant  also  pleaded  that  the  acceptance  was  an  aeoommodadon  acceptance  for  the 
drawer,  with  the  knowledge  of  the  endorsee ;  and  that  the  drawer  became  inaolvent,  aad  the 
endorsee,  the  defendants,  and  two  other  creditors,  agreed  among  themselves,  as  his  friends^  to 
release  their  several  back  debts  and  liabilities.  The  plea  averred  that  the  defendants  and  the  two 
other  creditors  did  discharge  and  release  their  severed  debts,  dec;  and  then  went  on  to  state  that 
the  endorsee,  in  consideration  of  the  premises,  and  that  certain  other  creditors  would  releass, 
abandon,  and  never  enforce  payment  of  their  debts,  agreed  with  the  defendants  that  he  wonld 
Aover  ask  for,  sue  for,  demand,  or  enforce  payment  of  the  aaid  bill  of  exchange.  There  wis  thm 
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an  %Yeriiient  that  the  other  creditora  had  released  their  debts.  The  replication  to  this  plea  stated 
that  the  endorsee  did  not  agree  in  msnner  and  form  as  in  the  plra  mentioned.  The  evidence 
was,  that  the  endorsee  st  first  promised  to  sign  the  srcount,  if  some  more  signatures  were 
obtained  to  it ;  but,  after  they  were  obtained,  he  refuwd  to  sign  it,  but  said,  on  one  occasion, 
that  he  knew  the  bill  was  an  accommodstion  bill,  and  he  should  not  call  on  the  defendant  to 
pay  it ;  and  on  another,  that  the  bill  should  nut  come  against  any  of  the  parlies,  but  that  he 
bimstrlf  would  come  in  as  the  rest  of  the  creditors.  The  agreement,  signed  by  the  creditors, 
eontained  these  words :  "  We,  the  undersigned,  do  hereby  agree  to  accept  of  a  release  from 
the  said  E.  A.  [the  drawer]  of  the  equity  of  redemption,  Ac ;  and  Uft  agree  upon  the  f  j/ct^ 
Hon  ofauch  deed,  to  execute  releases,**  &c.  The  endorsee  died,  and  the  action  on  the  bill 
was  broQght  by  bia  executors : — Held,  that  the  allegations  in  the  plea  were  not  sustained  by* 
the  evidenoe. 

Assumpsit  on  a  bill  of  exchange,  dated  the  30th  of  November,  1836, 
for  j8  150,  at  three  months  from  the  date,  drawn  by  one  Edward  An- 
drews on,  and  accepted  by  the  defendants,  made  payable  to  the  drawer's 
order,  and  endorsed  by  him  to  Deacon,  the  deceased. 

There  were  counts  for  money  paid,  &c. 

The  defendants  pleaded — 1st,  to  the  money  coimts,  that  they  did  not 
promise  in  manner  and  form,  &c. 

To  the  count  upon  the  bill  of  exchange,  the  defendants  pleaded — 1st, 
that  they,  before  the  commencement  of  the  suit,  to  wit,  on  the  3d  day 
of  March,  1837,  when  the  said  bill  became  and  was  due  and  payable 
according  to  the  tenor  and  effect  thereof,  duly  paid  and  honoured  the 
same  when  presented  for  payment,  to  wit,  on  the  said  day  and  year 
aforesaid,  according  to  the  tenor  and  effect  thereof,  and  their  said  pro- 
mise, and  then  paid  the  said  sum,  to  wit,  jei50,  the  amount  made  pay- 
able by  the  said  bill,  &c.  (a) 

The  defendants  pleaded  also  to  the  count  upon  the  bill,  that  they 
accepted  the  said  bUl  of  exchange  for  the  accommodation  of  the  drawer 
thereof,  the  said  E.  A.,  with  the  knowledge  and  privity  of  the  said 
Francis  Deacon,  (the  deceased,)  and  that  "afterwards  the  said  E.  A.  be- 
came insolvent,  and  was  indebted  to  divers  persons  in  large  sums  of 
money,  and  thereupon  afterwards,  to  wit,  on  the  1st  day  of  February, 
1837,  the  said  Francis  Deacon,  one  Samuel  Wilson,  one  Thomas  Alder, 
and  the  defendants,  all  then  being  creditors  of  the  said  Edward  Andrews, 
or  to  v/hom  the  said  E.  A.  was  then  under  pecuniary  liabilities,  agreed 
amongst  themselves,  as  the  mutual  friends  of  the  said  E.  A.,  and  for  his 
relief  and  ease  and  benefit,  to  release  their  several  debts  and  liabilities 
to  the  said  E.  A.,  and  never  afterwards  to  enforce  payment  thereof; 
and  the  said  d^endants  and  the  shid  S,  W,  and  T.  J2.  then  discharged 
and  released  to  the  said  E.  A,  their  several  debts  and  liabilities  resjtect^ 
ively^  and  then  agreed  with  and  promised  the  said  E.  A.  that  they 
respectively  would  never  enforce,  demand,  ask,  or  sue  for  payment  of 
their  respective  debts  or  liabilities.  And  the  said  F.  D.  then,  in  consi- 
deration of  the  premises y  and  that  certain  other  creditors  of  the  said  E. 
A.  would  release,  abandon,  and  never  enforce  payment  of  their  debts 
against  tne  said  E.  A.,  agreed  to  and  with  the  said  defendants,  and  then 
faithfully  promised  them,  the  defendants,  that  he,  the  said  F.  D.,  would 
never  ask,  sue  for,  demand,  or  enforce  payment  of  the  said  bill  of  ex- 
change, in  the  said  first  count  mentioned ;  and  the  defendants  say,  that, 
by  reason  and  in  consideration  of  the  said  promise  by  the  said  F.  D., 

(a)  There  was  another  plea  on  thti  part  of  the  case,  which  the  Court  of  Common  Pleas  held 
had  on  special  demurrer  for  uncertainty  and  duplicity. — See  7  Scott,  79B ;  5  Bing.  New  Casaa 
M4,  (36E.C.L.R.SS9.) 
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and  of  the  said  defendants  and  the  said  S.  W.  and  T.  A.,  never  to  enforce 
payment,  or  ask,  sue  for,  or  demand  payment  of  their  respective  debts  or 
liabiUties  as  aforesaid,  the  said  other  creditors  of  the  said  E.  A.,  to  wit, 
one  Mr.  P.,  one  Mrs.  F.,  and  one  Mr.  V.,  agreed  with  and  promised  the 
said  E.  A.  to  release  their  several  debts  and  liabilities,  and  never  to 
enforce,  ask  for,  sue  for,  or  demand  payment  of  their  debts  and  liabihties 
respectively,  amounting  together  to  a  large  sum,  to  wit,  the  sum  of 
dBlOOO ;  and  the  defendants  say,  that  they,  the  defendants,  and  the  said 
'S.  W.,  T.  A.,  Mr.  T.,  Mrs.  F.  and  Mr.  V.,  creditors  of  the  said  E.  A.  as 
aforesaid,  in  consideration  of  the  premises  and  the  said  promises  by  the 
said  F.  D.,  never  have  enforced,  sued  for,  asked,  or  demanded  payment 
of  their  debts  respectively,  or  any  part  thereof,  and  have  released  the 
same  to  the  said  E.  A.,  for  and  upon  the  considerations  aforesaid. 

The  plaintiffs,  in  their  replication,  joined  issue  upon  the  pleas  of  the 
general  issue  and  payment ;  and  to  the  other  plea,  replied  that  Deacon 
did  not  agree  in  manner  and  form  as  in  that  plea  alleged. 

Mcherley^  Serjeant,  for  the  plaintiffs,  stated  that  the  only  question  in 
the  cause  was  as  to  the  bill  of  exchange,  and  therefore 

Thesiger,  for  the  defendants,  began  by  stating  their  case,  the  affirma* 
tive  of  the  issues  as  to  the  bill  being  upon  them.  "  Dr.  Andrews,  who 
was  a  dissenting  minister,  became  embarrassed  in  his  affairs,  and  Dea- 
con, the  deceased,  who  was  a  member  of  his  congregation,  agreed  to 
advance  him  money,  but  required  a  bill  from  the  doctor,  with  the  name 
of  some  other  person  in  addition  to  his.  The  defendants,  who  were  also 
members  of  the  doctor's  congregation,  agreed  to  join  him  in  a  bill,  and 
one  was  accordingly  drawn  by  Deacon,  and  accepted  by  Dr.  Andrews, 
and  the  names  of  the  defendants  were  put  upon  the  bUl  as  security. 
Arrangements  were  afterwards  made  to  let  Dr.  A.  have  j6  12,000  on  his 
chapel,  which  was  freehold,  &c.  &c. ;  and  another  bill,  drawn  by  Dr.  A. 
and  accepted  by  the  defendants,  was  substituted  for  the  former.  Shortly 
before  this  latter  bill  became  due,  it  was  found  impossible  to  settle  Dr. 
A.'s  affairs  without  some  arrangement  among  the  creditors  to  take  less 
than  20*.  in  the  pound.  A  mortgage,  to  take  eflFect  after  two  otlier 
mortgages,  was  accordingly  prepared,  and  Deacon  was  requested  to 
consent  to  the  arrangement,  and  sign  an  agreement  which  had  been 
prepared.  He  at  first  assented,  and  sent  for  pen  and  ink  to  sign,  but 
afterwards  said  he  should  like  to  see  a  few  other  signatures  before  ho 
signed.  The  agreement  was  therefore  taken  to  other  creditors,  who 
signed  it  on  the  faith  of  the  understanding  that  Deacon  would  sign  after- 
wards. Deacon,  however,  declined:  but  said  he  should  not  expect  any 
dividend,  and  would  take  care  that  Messrs.  Stodhart,  the  defendants, 
should  not  be  called  upon  to  pay  the  bill.  On  this  state  of  facts  I  con- 
tend that  it  will  be  a  fraud  if  the  4th  plea  does  not  prevail.  The  bill 
became  due  on  the  3d  of  March,  1837;  it  came  to  the  banking-house 
01  Weston  &  Co.  in  due  course,  and  the  account  of  the  defendants  there 
was  debited  with  it.  How,  then,  can  the  executors  of  Deacon  recover 
on  the  bill,  when  it  has  been  already  once  paid?  It  cannot  be  negotiated 
again  without  a  fresh  stamp." 

Mr.  Wilson,  one  of  the  creditors  mentioned,  was  called  as  a  witness 
for  the  defendants,  and  said,  "I  called  on  Mr.  Deacon  on  the  17th  of 
February,  1837;  I  was  then  a  creditor  of  Dr.  A.'s  for  73/.  10^.  I  went 
with  Mr.  Stodhart,  junior,  and  Mr.  Alder ;  we  talked  with  Mr.  Deacon 
about  a  bill  of  exchange  for  £150.    Mr.  Deacon  acknowledged  that  the 
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bill  accepted  by  Messrs.  Stodhart  was  an  accommodation  bill,  and  said 
he  should  not  call  upon  them  to  pay  it:  we  asked  him  to  sign  the  agree- 
ment; he  read  it  to  himself;  he  consented  to  sign  it,  and  got  up  for  a 
pen  and  ink  for  the  purpose,  but  after  a  little  consideration,  he  said,  *  I 
should  like  to  see  a  few  more  signatures,'  and  we  were  to  call  again 
when  we  had  obtained  them,  and  he  said  he  would  then  sign  it ;  there 
were  the  three  signatures  of  Stodhart,  Alder,  and  myself.  I  in  conse- 
quence assisted  in  getting  other  signatures,  and  procured  Mr.  Turner's 
and  Mr.  Valentine's ;  in  a  few  days  I  and  Stodhart  went  to  Deacon 
again,  and  he  declined  to  sign  the  agreement,  but  gave  us  his  word  that 
the  bill  should  not  come  against  any  of  the  parties,  but  he  himself  would 
come  in  as  the  rest  of  the  creditors,  and  take  what  there  was,  and  return 
the  same  to  Dr.  A. ;  he  was  a  friend  of  Dr.  A.'s,  and  so  we  were  all; 
he  saw  on  the  second  interview  three  additional  signatures ;  he  did  not 
assign  any  reason  why  he  would  not  sign  ;  it  was  a  third  mortgage  on 
the  chapel  which  belong^  to  Dr.  A."  On  his  cross-examination,  the 
witness  said,  "  Dr.  A.  now  keeps  on  the  chapel ;  Stodhart  collected  the 
pew-rents,  which  constitute  the  funds  of  the  chapel ;  Alder  was  only  a 
member  of  the  congregation,  not  a  deacon ;  I  believe  the  property  was 
always  considered  valuable."  On  his  re-exaraination,  he  said,  "  I  have 
not  been  paid  any  portion  of  my  debt.*' 

Mr.  Alder  confirmed  Mr.  Wilson's  account,  and  said  in  addition,  on 
cross-examination,  "  I  claim  to  be  a  creditor  now  for  £200  as  before." 
On  re-examination  he  said,  "  The  J8200  is  against  my  name  in  the  in- 
strument I  signed." 

The  instrument  was  then  read.     The  material  part  was  as  follows : 
We  [&c.  &c.]  "  do  hereby  agree  to  accept  of  a  release  from  the  said* 
Edward  Andrews  of  the  equity  of  redemption,"  &c.  &c. ;  and  we  agree, 
upon  the  execution  of  such  deed,  to  execute  releases,  &c. 

Mr.  Turner,  whose  signature  was  to  the  agreement,  was  called  as  a 
witness,  and  said,  "  I  was  a  creditor  of  Dr.  A.  for  je250 ;  I  remember 
some  gentlemen  calling  upon  me,  and  requesting  me  to  sign  this  paper, 
which  at  first  I  was  not  willing  to  do,  and  they  said  my  signing  would 
facilitate  the  arrangement  with  other  parties.  I  do  not  remember  Mr. 
Deacon's  name  being  mentioned  :  it  was  in  February,  1837;  to  the  best 
of  my  belief  no  name  was  mentioned."  * 

Mr.  Valentine,  another  creditor,  said,  "  I  signed  in  consequence  of  a 
meeting  at  the  office  of  Mr.  S.,  the  attorney,  where  several  other  credit- 
ors were  present ;  it  was  to  relieve  Dr.  A.  from  his  unpleasant  state  of 
mind;  Mr.  Wilson,  with  Mr.  Stodhart  and  Mr.  Alder,  brought  this  paper 
to  my  office  to  sign ;  this  was  after  the  meeting." 

It  was  also  proved  that  a  Mrs.  Fenner,  a  creditor  to  the  amount  of 
iS495,  had  signed  the  agreement. 

To  make  out  the  plea  of  payment,  a  clerk  to  Messrs.  Weston  &  Co., 
bankers,  in  South wark,  was  called:  he  said,  "Messrs.  Stodhart,  in  1837, 
kept  an  account  at  our  house,  and  do  still.  This  bill,  which  became  due 
on  the  3d  of  March,  was  paid  at  our  banking-house  on  that  day,  and 
(cancelled  in  the  usual  way  on  the  same  day."  On  cross-exanlination 
he  said,  "  I  paid  the  bill  out  of  the  till.  The  money  was  paid  in  for  the 
bill  by  another  party,  for  the  express  purpose  of  meeting  this  bill ;  I  do 
not  know  by  whom.  The  money  was  not  paid  in  by  Stodhart 's  people: 
there  is  the  endorsement  of  Messrs.  Jones  upon  it ;  I  cannot  say  who 
called,  but  I  took  the  money  upon  the  condition  that  I  was  to  give  u^^ 
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the  bill.  Some  gentlemen  called  about  a  bill  of  Dr.  Andrews's,  bat  I 
cannot  say  it  was  this  bill ;  we  had  another  bill  of  Dr.  Andrews's  due 
that  day.  Stodhart's  account  was  debited,  but  the  bill  was  not  paid 
with  their  money,  but  with  the  jei50  paid  in.  I  cannot  swear  that  the 
gentleman  who  paid  in  the  money  did  not  say  it  was  taken  up  for  the 
honour  of  the  endorsers;  we  gave  Stodhart's  account  credit  for  the 
money  paid  in  to  meet  the  bill ;  we  entered  the  receipt  and  payment  in 
Stodhart's  account  as  the  most  correct  mode  of  preserving  u  record  of 
the  transaction." 

Jitcherlei/y  Serjt,  for  the  plaintiffs. — I  submit  that  the  evidence  which 
has  been  given  is  no  answer  to  the  action.  First,  as  to  the  plea  of  pay- 
ment, it  says,  that  the  defendants  duly  paid  the  bill,  which  I  apprehend 
is  clearly  negatived.  This  has  been  decided  on  the  argument  on  the 
demurrer  to  the  3d  plea.  [Petersdorfy  s. — ^That  plea  was  held  bad,  be- 
cause it  did  not  state  that  the  defendants  themselves  paid  the  bill.]  The 
plea  means  you  have  improperly  called  on  me ;  because  I,  the  acceptor, 
have  paid.  If  the  endorser  had  paid,  the  acceptor  would  be  still  liable 
to  him.     The  evidence  is,  that  the  bill  was  not  paid  by  the  acceptor. 

CoLTMAN,  J. — We  must  take  the  opinion  of  the  jury  as  to  the  matter 
of  fact,  whether  this  bill  was  paid  by  the  acceptor  or  some  other  person, 
and  whether  that  will  be  an  answer  to  the  action  or  not,  may  be  seen 
by-and-by.     I  am  inclined  to  think  that  it  may. 

Jiicherley,  Serjt. — Then,  as  to  the  other  special  plea,  every  important 

allegation  in  it  is  negatived.     The  words  are  that  it  was  an  acconuno- 

dation  bill,  with  the  knowledge  and  privity  of  the  said  Francis  Deacon. 

Now,  it  was  a  substitute  for  another  bill,  in  which  the  parties  were  re- 

•versed. 

CoLTMAN,  J. — Still  he  was  not  the  party  bound  to  pay,  being  the 
drawer. 

Atchtrley^  Seijt — The  second  point  is,  that  the  Stodharts  received  the 
pew-rents  for  the  doctor.  These  two  facts  raise  the  question,  whethei 
It  was  in  reality  ah  accommodation  bill  for  the  doctor.  Then  again  the 
plea  says,  that  Deacon,  Wilson,  Alder,  and  the  defendants  sigreed 
amongst  themselves  as  the  mutual  friends  of  the  said  Edward  Andrews, 
and  for  his  ease  and  benefit,  to  release  their  debts  to  the  said  E.  An- 
drews,  and  never  afterwards  to  enforce  payment  thereof.  Now,  there 
is  no  evidence  of  this  whatever,  but,  on  the  contrary,  they  consider 
themselves  creditors  of  Dr.  Andrews  still. 

CoLTMAN,  J. — ^The  question  is,  whether  that  means  under  the  agree- 
ment. There  docs  not  appear  to  be  any  other.  The  words  are,  **  do 
hereby  agree  to  accept  of  a  release  from  the  said  Edward  Andrews  of 
the  equity  of  redemption,  &c.,  and  we  agree  upon  the  execution  of  such 
deed  to  execute  releases,"  &c. 

Jitcherley^  Serjt. — The  plea  states  an  absolute  agreement,  and  the  in- 
strument itself  shows  a  conditional  agreement.    There  is  a  third  allega- 
tion, that  Alder  and  Wilson  did  actually  release  and  discharge  their 
debts  to  Dr.  Andrews. 
-    CoLt MAN,  J. — That  is  not  proved,  certainly. 

Thesiger. — We  must  look  at  the  replication,  which  only  denies  Dea- 
con's releasing,  but  admits  that  the  others  did. 

Mchtrley^  Serjt. — Then,  again,  Turner  does  not  recollect  Mr.  Dea- 
con's name  being  mentioned,  nor  are  Turner  or  Valentine  shown  to 
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have  at  all  acted  on  any  statement  as  to  Deacon,  and  this  disproves 
another  part  of  the  plea. 

CoLTMAN,  J. — ^The  part  that  is  in  issue  is  the  agreement  and  the  con- 
sideration. 

Atcherley^  Serjt. — I  submit  that  the  words,  <*by  reason  whereof" 
form  a  substantial  part  of  the  plea,  and  this  is  disproved ;  but  if  it  is 
not  so,  yet  there  was  no  agreement  by  Wilson,  Alder,  and  Deacon,  to 
release  Andrews — ^iio  absolute  agreement. 

Petersdorff^  on  the  same  side. — Let  us  look  at  it  as  if  a  creditor  had 
brought  an  action  against  Dr.  Andrews,  and,  if  so.  Dr.  Andrews  must 
have  shown  that  he  had  done  what  he  had  agreed  to  do,  viz.,  assigned  the 
equity  of  redemption :  and  this  is  not  done  here ;  and  there  is  no  abso- 
lute release,  but  only  one  conditional  on  the  assignment,  which  has  not 
been  made. 

Thesiger. — ^The  only  point  raised  by  the  replication  is,  whether 
Francis  Deacon  did  agree  in  manner  and  form  as  in  the  plea  alleged. 
The  agreement  stated  in  the  plea  as  to  him  is,  that  he  agreed  that  he 
would  not  ask  for,  sue  for,  demand  or  enfo|pe  payment  of  the  said  bill 
of  exchange. 

CoLTMAN,  J. — That  is  the  point — how  much  is  denied  ?  The  ques- 
tion is,  and  it  is  one  of  some  nicety,  whether,  by  putting  in  issue  the 
agreement,  you  put  in  issue  the  consideration  also. 

Thesiger. — ^Your  lordship  can  give  leave  to  amend  imder  the  3  & 
4  Will.  4,  c.  42,  s.  23,  but  we  need  not  do  it  now. 

Atcherleyj  Serjt. — The  power  of  amendment  cannot  be  reserved. 

Hoggins. — In  Story  v.  Ilichardsan,  Tindal,  C.  J.,  said,  that  the  court 
above  might  amend  if  necessary. 

CoLTMAN,  J. — That  is  under  the  twenty-fourth  section  of  the  statute. 

w^tcherleyy  Serjt. — There  is  no  power  to  amend  under  the  act  of  Par- 
liament 

CoLTMAN,  J. — If  I  reserve  it,  the  court  may  decide  that  question. 

Mchtrhy^  Serjt. — This  is  substance,  and  not  a  mere  variance,  and  it 
is  not  amendable  under  the  statute. 

CotTMAN,  J. — What  I  must  do  is,  I  must  take  the  opinion  of  the  jury 
whether  the  agreement  was  entered  into  as  specified  here,  and  the  rest 
will  be  a  question  for  the  court  above.  I  think,  and  I  shall  tell  the  jury 
so,  that  the  consideration  is  admitted,  and  the  promise  only  put  in  issue 
by  the  replication.  This  is  in  accordance  with  the  decision  of  the  Court 
of  Common  Pleas  last  term.  There  will  also  be  the  question  for  the 
jury  as  to  the  fact  of  the  payment  of  the  bill  by  the  defendants.  Being 
a  payment  on  the  day,  I  shall  be  inclined  to  think,  that  in  point  of  law 
it  was  a  payment  by  the  defendants,  and  that  the  plea  is  made  out. 

After  some  further  discussion,  Coltman,  J.,  said,  that  there  were 
difficulties  in  the  way  of  reserving  the  power  to  amend,  and  he,  there- 
fore, could  not  do  it. 

•^tcherkyy  Serjt.,  then  addressed  the  jury  for  the  plaintiffs,  and  called 
witnesses,  whose  evidence  was  to  the  effect,  that,  some  time  before  this 
bill  became  due.  Deacon,  who  had  no  banker,  left  the  bill  with  a  Mr. 
Jones,  an  oil-merchant,  in  Gracechurch  Street,  that  he  might  get  it  pre- 
sented when  it  became  due.  Jones  endorsed  the  bill,  and  got  it  dis- 
counted at  the  Bank  of  England.  But  he  afterwards  received  an  inti- 
mation from  Deacon  that  the  bill  was  not  to  be  noted,  and  he,  therefore, 
sent  to  the  banking-house  of  Messrs.  Weston,  at  which  the  bill  was 
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made  payable,  and  inquired  whether,  if  he  paid  the  bill  for  the  honour 
of  his  endorsement  it  would  be  given  up  to  him,  and  he  was  answered  in 
the  affirmative.  Accordingly,  on  the  morning  of  the  day  when  it  became 
due  he  paid  in  the  money  to  meet  it,  and  afterwards,  though  not  without 
some  delay  and  difficulty,  got  possession  of  the  bill. 

CoLTMAN,  J.,  in  summing  up,  said,  that  if  the  bill  was  paid  either  by 
the  defendants  themselves  or  by  some  other  person  for  them,  in  conse- 
quence of  some  supposed  arrangement  by  which  they  were  to  be  protected 
from  the  payment,  it  would  be,  in  point  of  law,  a  payment  for  them — 
generally  speaking  (said  his  lordship),  a  payment  for  honour  is  not  made 
till  after  default  by  the  acceptor.  It  is  a  singular  circumstance  that,  in 
the  present  case,  the  bill  should  have  been  paid  for  the  honour  of  the  en- 
dorser before  payment  had  been  refused  by  the  acceptor.  It  will  be  for 
you  to  say,  whether  the  allegation  is  made  out,  that  the  bill  was  paid  by 
the  defendants  when  it  became  due,  according  to  the  custom  of  merchants ; 
and  it  will  be  so  paid  if  it  be  paid  either  by  the  defendants  themselves  or 
by  any  other  person  on  their  behalf.  With  respect  to  the  other  plea, 
what  the  defendants  undert^e  to  prove  is,  that  Valentine,  Fenner,  and 
Turner  agreed  pot  to  enforce  their  demand,  in  consideration  that  Deacon 
agreed  not  to  enforce  his  claim.  The  words  of  the  agreement  are — "  We, 
the  undersigned  creditors  of  Edward  Andrews,  do  hereby  agree  to  accept 
of  a  release  from  the  said  Edward  Andrews  of  the  equity  of  redemption, 
&c.,  and  we  agree  upon  the  execution  of  such  deed  to  execute  releases,*' 
&;c.  It  seems  to  me,  that  the  creditors  named  have  not  agreed  abso- 
lutely to  release,  but  only  conditionally,  and  on  this  ground  I  am  of 
opinion  that  the  issue  on  this  plea  must  be  found  for  the  plaintiffs. 

Verdict  for  the  plaintiffs  on  the  issue  as  to  the  agreement,  and  for  the 
defendants  on  the  issue  as  to  payment.  The  jury  said  "  We  think 
the  bill  was  paid  by  the  defendants  under  some  arrangement." 

Atcherley,  Serjt.,  and  Petersdorff^  for  the  plaintiffs. 

Thesiger  and  Hoggins  for  the  defendants 

In  the  ensuing  Term,  Atcherleyj  Serjt.,  obtained  a  rule  nisi  for  enter- 
ing a  verdict  for  the  plaintiff  on  the  issue  on  the  plea  of  payment,  on  the 
ground  that  the  finding  of  the  jury  on  that  issue  was  against  the  evi- 
dence in  the  cause. 

This  rule  came  on  to  be  argued  in  the  course  of  Hilary  Term,  1841, 
when  the  court  being  clearly  of  opinion  that  according  to  the  evidence 
the  bill  had  not  been  paid  by  the  defendants,  the  acceptors,  but  by  Jones, 
who  had  improperly  parted  with  it,  in  order  to  get  it  back,  made  the 

Rule  absolute. 


Adjourned  Sittings  at  Westminster  after  Trinity  Term^  1840. 

BEFORE  MR.  JUSTICE  MAULE, 
{Who  sat  for  the  Lord  Chief  Justice.) 

SMITH  and  Others  t^.  ROLT.— p.  696. 

In  assumpsit  for  goods  sold  and  deliTered  where  the  price  is  above  £10,  and  nothing  was 
paid  as  earnest  to  bind  the  bargain,  nor  was  there  any  memorandum  in  writing,  signed 
by  the  defendant  or  his  agent :  two  things  must  be  proved  to  entitle  the  plaintiff  to 
recover ;  first,  that  the  defendant  in  fact  ordered  the  goods ;  and  teoondlj,  that  ha 
Moepted  them  with  an  intent  to  take  to  them  as  owner. 
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Assumpsit. — The  Ist  count  was  for  571.  12«.  for  goods  soM  and  de- 
livered ;  the  2d  count,  for  work  done  and  materials  found ;  and  the  8d 
count,  for  51L  12«.  on  an  account  stated.  The  defendant  pleaded,  first, 
that  he  did  not  promise,  &c. ;  secondly,  that  the  cause  of  action  in  the 
first  count  was  in  respect  of  an  entire  contract  for  the  sale  of  goods  for 
a  price  exceeding  ^10,  and  that  the  defendant  did  not  accept  or  receive 
the  goods  or  any  part  of  them,  or  pay  any  thing  as  earnest,  to  hind  the 
bargain,  nor  was  there  any  note  or  memorandum  in  writing  of  the  bargain 
signed  by  the  defendant  or  his  agent  lawfully  authorized.  The  plea  to 
the  2d  count  commenced  by  stating,  that  the  work  and  materials  men- 
tioned in  it  were  for  preparing  certain  goods  above  the  price  of  £10,  and 
not  actually  made  at  the  time  of  the  contract,  and  then  j;>roceeded  in  a 
similar  form  to  the  plea  to  the  1st  count.  The  plaintiffs  joined  issue  on 
the  1st  plea,  and  to  the  2d  and  3d  replied  that  the  defendant  actually  * 
accepted  the  goods. 

It  appeared  that  the  defendant,  being  about  to  paper  his  house,  called 
at  the  plaintiff's  premises,  and  was  shown  some  paper,  and  the  party 
who  showed  it  him,  wrote  on  the  back  of  the  pattern  piece  the  following 
words  as  a  memorandum  of  the  terms  agreed  upon: — :"The  paper  2«. 
8(2.,  at  Is.  4d.  per  piece  to  put  up."  The  plaintiffs  only  claimed  the  2s. 
Sd.  for  the  paper  itself,  which  had  been  delivered  at  the  defendant's  pre- 
mises, but  not  put  up. 

Talfourd,  Serjt.,  for  the  defendant,  submitted  that  the  plaintiffs  must  be 
nonsuited,  as  according  to  the  writing  the  whole  was  one  entire  contract. 

Piatt  and  Hoggins^  for  the  plaintiffs,  contended  that  the  charge  of  Is. 
id.  a  piece  was  only  to  be  made  if  the  defendant  should  eventually  re- 
quire the  plaintiffs  to  put  up  the  paper,  and  was  a  separate  matter  from 
the  charge  of  2«.  8d.  for  the  paper  itself. 

Maule,  J.,  was  of  opinion,  that  it  was  a  proper  case  to  go  to  the  jury 
upon  the  evidence. 

Talfourd^  Serjt.,  to  the  jury. — There  is  no  acceptance  to  satisfy  the  sta- 
tute. In  the  case  of  Phillips  v.  Bistolli,  2  B.  &  C.  513,  it  is  said  by  the 
court,  "In  order  to  satisfy  the  statute  there  must  be  a  delivery  of  the 
goods  by  the  vendor  with  an  intention  of  vesting  the  right  of  possession 
in  the  vendee ;  and  there  must  be  an  actual  acceptance  by  the  latter 
with  an  intention  of  taking  to  the  possession  as  owner.*' 

On  the  part  of  the  defendant  it  was  proved  that  the  paper  was  brought 
to  his  house  at  a  time  when  it  was  in  the  care  of  a  charwoman,  and  that 
upon  its  coming  to  the  defendant's  knowledge,  he  wrote  to  the  plaintiffs, 
desiring  them  to  fetch  it  away. 

Piatt,  in  reply. — The  order  was  clearly  given,  and  as  the  charwoman 
had  a  general  authority  to  receive  goods  at  the  house,  her  receipt  of  the 
paper  is  an  acceptance  which  will  bind  the  defendant. 

Maule,  J.,  told  the  jury  that  there  were  two  questions  for  their  consi- 
deration : — first,  was  there  in  fact  an  order  given  by  the  defendant  for  the 
goods  in  question  ?  Secondly,  if  such  order  was  given,  then  was  there  an 
acceptance  by  him  of  the  goods  with  an  intent  to  take  to  them  as  owner  ? 

Verdict  for  the  defendant. 

Piatt  and  Hoggins^  for  the  plaintiffs. 

Talfourd,  Serjt.,  and  Wightmariy  for  the  defendant 
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BEFORE  MB.  JUSTICE  ERSKINE, 
( Who  tat  for  the  Lord  Chief  Jtistice.) 

WACKERBATH  and  Others  v.  RICH.— p.  699. 

The  object  of  the  legislature  in  pMsing  the  stat.  8  &  4  WiU.  4,  c.  58,  was  to  insure  that 
double-refined  sugar  should  be  pure  tugar:  and,  though  it  says  that  the  single- refined 
sugar  from  which  it  is  made  must  be  of  a  uniform  whiteness  throughout,  that  must  be 

'  taken  to  mean  q^  a  uniform  whiteness  according  to  the  subject-matter ;  and  does  not 
mean  that  every  loaf  or  lump  must  be  free  from  all  discoloration.  By  that  statute, 
standard  samples  must  be  provided  for  the  purpose  of  comparing  double-refined  sugar 
with  them ;  and  these  standard  samples  taiust  be  made  from  single-refined  sugar  of  a 
uniform  whiteness  throughout,  and  double-refined  sugar  entered  for  the  bounty  if  it  be 

'  not  of  a  quality  equal  to  the  standard  sample  may  be  seized : — ^But  there  is  not,  in 
point  of  law,  any  right  to  seize  such  sugar  on  account  of  a  discoloration  which  prevents 
It  from  being  of  a  uniform  whiteness,  if  it  be  in  fact  equal  in  quality  to  the  standard 
sample,  and  the  discoloration  docs  not  arise  from  impurities. 

The  declaration  stated  that  the  defendant  on  the  4th  of  October, 
1838,  seized,  took,  and  carried  away  certain  goods,  to  wit,  260  cwt.  of 
sugar  of  the  plaintiffs,  of  the  value  of  XIOOO,  and  kept  and  detained 
the  said  goods  for  a  long  space  of  time,  &c.  There  were  similar  com- 
plaints of  seizures  on  the  6th,  8th,  and  10th  days  of  October,  and  the 
declaration  then  stated  that  by  reason  of  the  said  several  seizures  and 
detentions  of  their  said  goods  by  the  defendant,  the  plaintiffs  had  lost 
and  been  deprived  of  the  use  and  benefit  of  the  said  goods  during  the 
respective  times  aforesaid,  and  had  necessarily  become  liable  to  pay 
divers  large  sums  of  money  for  the  warehousing  of  the  goods,  and  were 
prevented  from  selling  or  disposing  of  them,  or  delivering  them  to  the 
purchasers,  and  became  and  were  liable  to  pay  *£100  to  one  John  Chap- 
man, who  had  purchased  a  large  quantity  because  it  was  not  delivered 
within  a  reasonable  time. — Plea,  not  guilty.(a) 

F.  Kelly,  for  the  plaintiffs.— By  the  2d  section  of  the  8  &  4  Will.  4, 
c.  58,  it  is  enacted  that  there  shall  be  allowed  on  the  exportation  of 
refined  sugar  made  in  the  United  Kingdom,  the  several  sums  set  forth 
in  the  table  thereinafter  contained,  which  table,  after  mentioning  several 
kinds  of  sugar  has  the  following  statement : — "  Other  refined  sugar  in 
loaf  complete  and  whole,  or  lamps  duly  refined,  having  been  perfectly 
clarified  and  thoroughly  dried  in  the  stove,  and  being  of  a  uniform 
whiteness  throughout,  or  such  sugar  pounded,  crushed,  or  broken,  and 
sugar  candy  exported  in  a  British  ship,  for  every  cwt.  1/.  16«.  10c?., — 
exported  in  a  ship  not  British  for  every  cwt.  1/.  l6s,  8d.  Double-refined 
sugar,  and  sugar  equal  in  quality  to  double-refined  sugar,  additional 
bounty  for  every  cwt.,  6«.  4<i." — By  section  7  it  is  enacted,  that  there 

(a)  This  plea  was  not  marked  in  the  margin  by  statute,  as  required  by  the  rule  of  1 
Tict.  Trinity  Term,  which  is  as  follows: — ''It  is  farther  ordered,  that  in  every  case  in 
which  a  defendant  shall  plead  the  general  issue,  intending  to  give  the  special  matter  in 
evidence  by  virtue  of  an  act  of  Parliament,  he  shall  insert  in  the  margin  of  the  plea  the 
words  *  by  statute,'  otherwise  such  plea  shall  be  taken  not  to  have  been  pleaded  by  virtue 
of  any  act  of  Parliament,  and  such  memorandum  shall  be  inserted  in  the  margin  of  the 
issue  and  of  the  Nisi  Prius  Record."  Under  these  circumstances  it  seems  that  th<>  nlea 
would  not  have  let  in  evidence  of  the  special  matter,  had  r*** 
admissions  with  the  defendant,  in  which  they  agreed  to  wa 
•ion  of  the  words.     See  the  cose  of  Mason  v.  Newland,  ant 
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shall  be  provided  by  and  at  the  expense  of  the  Committee  of  Sugar 
Refiners,  London,  as  many  loaves  of  double-refined  sugar,  prepared  in 
manner  thereinafter  directed,  as  the  Commissioners  of  Customs  shall 
think  necessary,  which  loaves,  when  approved  of  by  the  Commissioners, 
shall  be  deemed  and  taken  to  be  standard  samples^  &c.,  for  the  purpose 
of  comparing  therewith  double-refined  sugar,  or  sugar  equal  in  quality 
to  double-refined  sugar  entered  for  exportation  for  the  bounty — ''  Pro- 
vided  always  that  no  loaf  sugar  shall  be  deemed  to  be  a  proper  sample 
loaf  of  double-refined  sugar  as  aforesaid,  if  it  be  of  greater  weight  than 
141b.,  nor  unless  it  be  a  loaf  complete  and  whole,  nor  unless  the  same 
shall  have  been  made  by  a  distinct  second  process  of  refinement  from  a 
quantity  of  single-refined  sugar,  every  part  of  which  had  first  been 
perfectly  clarified  and  duly  refined,  and  had  been  made  into  loaves  or 
lumps  which  were  of  a  uniform  whiteness  thrmighout^  and  had  been 
thoroughly  dried  in  the  stove."  By  section  8  it  is  enacted,  "  That  in 
case  any  sugar  which  shall  be  entered,  in  order  to  obtain  the  bounty  ou 
double-refined  sugar,  or  sugar  equal  in  quality  to  double-refined  sugar, 
shall  on  examination  by  the  proper  officer,  be  found  to  be  of  a  quality 
not  equal  to  such  standard  sample,  all  sugar  so  entered  shall  be  forfeited 
and  may  be  seized.'*  In  September,  1838,  the  plaintiffs,  who  are  Sugar 
Refiners,  contracted  to  supply  a  Mr.  Chapman  with  a  certain  quantity 
of  sugar  equal  to  double-refined  sugar.  It  was  submitted,  among  other 
persons,  to  the  defendant,  who  held  the  situation  of  searcher  under  the 
Commissioners  of  Customs.  The  defendant,  under  the  pretence  that  the 
sugar  in  question  was  not  of  the  quality  entitling  the  plaintiff  to  the 
bounty,  seized  and  detained  it.  He  thought  that  as  it  was  not  of  a  uniform 
whiteness  throughout,  he  was  entitled  to  seize  it,  and  did  so ;  but  the  act 
of  Parliament  only  required  that  it  should  be  equal  in  quality  to  the 
standard  sample,  and  it  was  not  necessary  that  it  should  be  of  a  uniform 
whiteness  throughout.  Two  courses  are  open  to  a  party  under  such 
circumstances, — he  may  commence  a  suit  in  the  Exchequer,  and  he  may 
apply  to  the  Lords  of  the  Treasury,  who  may  allow  the  sugar  to  be  ex- 
ported with  the  bounty.  On  the  report  of  Dr.  Ure  and  Professor  Dadd, 
the  Treasury  ordered  the  sugars  to  be  restored,  and  they  were  ultimately 
exported  and  the  bounty  was  paid.  I  am  surprised  that  a  public  board 
should  support  their  officer  under  such  circumstances.  By  the  2d  section 
of  the  statute,  bounties  are  to  be  allowed  on  the  export  of  several  kinds 
of  sugar,  among  others  '*  For  double-refined  sugar  and  sugar  equal  in 
quality  to  double-refiued  sugar,"  an  additional  bounty  is  given.  The 
words  used  in  the  8th  section  are,  "  Of  a  quality  not  equal  to  such  stand- 
ard sample ;"  while  in  the  second  the  words  are,  ^^  being  of  a  uniform 
whiteness  throughout." 

Erskine,  J. — What  is  the  standard  sample  ? 

Kelly, — There  is  nothing  in  the  act  which  requires  the  sugar  to  be  of 
a  uniform  whiteness  throughout ;  but  in  point  of  fact  it  was :  there  was 
only  a  slight  discoloration  at  the  base  from  the  presence  of  molasses, 
and  that  is  not  what  was  intended  to  be  guarded  against  by  the  words 
'*  Of  a  uniform  whiteness  throughout."  The  only  question  in  this  case 
is,  whether  the  sugars  were  of  a  quality  equal  to  the  standard  sample. 
The  argument  on  the  other  side  is,  I  suppose,  founded  on  the  7th  section, 
which  directs  that  the  standard  sample  must  be  of  a  uniform  whitenesti 
throughout. 

Erskine,  J. — ^It  is  rather  the  standard  sample  must  be  made  from 
iqgar  of  a  uniform  whiteness ;  that  is,  the  sugar  must  have  been  of  a 
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uniform  whiteness  throughout,  before  it  underwent  the  process  of  double 
refining. 

Kelly, — By  an  order  of  a  learned  judge  it  is  admitted,  on  the  part  of 
the  plaintiffs,  that  the  defence  shall  be  given  in  evidence  under  the 
general  issue,(a)  and  also,  that  the  sugar  was  entered  for  the  bounty ;  and 
on  the  part  of  the  defendant,  the  property  of  the  plaintiffs  in  the  sugar 
and  the  seizure  by  the  defendant  are  both  admitted. 

A  clerk  of  the  plaintiffs*  produced  half  a  lump  of  sugar,  and  said  it 
iras  equal  to  double-refined  and  to  the  standard  sample.  On  his  cross- 
examination  by  Spankie^  Serjt.,  for  the  defendant,  he  said — "  This  is 
not  part  of  the  sugar  delivered,  but  it  is  part  of  one  of  the  same  day's 
work ;  the  usual  way  of  examining  is,  to  cut  sometimes  across  and  some- 
times down  the  middle;  there  was  a  gray  mark  which  prevented  its 
being  of  a  uniform  whiteness  throughout;  stoving  is  to  dry  up  the 
moisture ;  when  it  goes  down  towards  the  base,  and  the  discoloration 
appears,  we  call  it  water  on  the  face ;  it  is  very  seldom  seen  without  it ; 
I  was  present  at  the  examination,  and  there  was  a  standard  loaf  there ; 
the  loaf  cut  down  had  a  rim  of  grayish  colour  similar  to  this ;  there 
were  several  different  examinations  of  the  sugar  on  different  days ;  there 
-was  only  one  custom  house  officer ;  I  was  present  at  an  examination  by 
Mr.  Holthouse,  Mr.  Plaxton,  &c.,  and  almost  all  the  leading  gentlemen 
in  the  trade ;  I  should  say  the  standard  loaf  had  a  discoloration,  but  I 
did  not  see  the  face  of  it,  and  I  cannot  speak  positively ;  the  standard 
loaf  was  not  split  down,  and  so  I  could  not  see  the  base.  [By  Erskine, 
J. — If  the  narrow  part  was  cut  off  it  would  give  the  best  test  whether 
the  sugar  was  pure  or  not.]  By  stoving  the  moisture  is  driven  towards 
the  centre  from  the  heat ;  the  discoloration  does  not  arise  from  a  slovenly 
mode  of  drying;  I  should  say  the  grayish  mark  cannot  be  avoided  in 
this  quality  of  sugar ;  I  have  seen  large  quantities."  On  his  re-exami- 
nation the  witness  said — "  There  are  a  great  many  standard  loaves  in 
different  places ;  I  have  seen  some  cut  down,  and  some  had  the  grayish 
discoloration  to  some  extent ;  most  of  them  had  the  discoloration  to  a 
greater  or  less  extent ;  I  have  only  examined  three,  and  they  had  the 
discoloration.  [A  loaf  which  was  admitted  to  be  a  standard  sample  was 
here  produced,  and  the  witness  continued] — *'  It  is  in  this,  but  less,  be- 
cause this  is  of  a  smaller  bulk ;  it  is  by  act  of  Parliament  only  141b., 
and  the  loaf  of  the  plaintiffs  is  from  381b.  to  401b. ;  this  loaf  of  the 
plaintiffs  is  superior  in  quality  to  the  standard  sample  without  a  doubt ; 
some  of  those  sent  were  still  better.  The  defendant  admitted  at  the 
time  that  they  were  of  a  better  quality  than  the  standard  sample." 

Erskine,  J. — Is  it  intended  to  be  said,  to-day,  that  the  sugar  was  not 
of  the  quality  of  the  standard  sample  ? 

Spankie^  Serjt. — I  do  not  mean  to  contend  that  it  is  not  even  of  better 
quality ;  but  I  say  that  will  not  do.  I  do  not  mean  to  show  that  the 
sugar  was  inferior,  as  sugar,  to  the  standard  quality :  it  may  or  may  not 
have  been  ;  we  go  by  visible  tests. 

Mr.  Plaxton,  a  Colonial  agent  and  merchant,  who  had  been  a  sugar- 
refiner  for  thirty  years,  and  was  for  several  years  on  the  Committee  of 
Sugar  Refiners,  was  called  as  a  witness  and  said,  '^  I  took  samples  of  the 
plaintiffs'  sugars  which  were  seized  by  the  defendant,  and  examined 
them  thoroughly ;  we  split  about  fifty  lumps ;  Mr.  Holthouse,  Mr.  Man- 
ning, the  defendant,  and  the  landing  waiter  were  there ;  I  had  an  order 
from  the  board  of  trade  to  inspect  the  sugar ;  the  quality  of  the  whole 

(a)  See  note  (a),  ante,  p.  699. 
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was  very  good ;  it  was  much  superior  to  the  standard  sample  in  quality 
and  value ;  if  the  sugar,  had  not  been  properly  refined  the  defect  would 
have  appeared  at  the  small  end  ;  if  any  molasses  or  other  impurity  were 
left  in  it,  it  would  appear  at  that  part  of  the  cone ;  there  was  a  slight 
discoloration  near  the  base  of  what  I  examined  at  the  Custom  House,  it 
was  caused  by  the  moisture  settling  down,  which  will  leave  u  mark,  par- 
ticularly in  strong  sugar ;  the  discoloration  near  the  base  has  notliing 
whatever  to  do  with  the  quality  of  the  sugar  ;  I  have  seen  a  great  many 
standard  samples,  and  they  have  shown  that  discoloration  at  the  base ; 
the  quality  of  the  plaintiffs'  lump  is  superior  to  the  standard  sample." 

Erskine,  J. — :Brother  Spankiey  can  you  after  this  say  that  this  is 
within  the  act  of  Parliament  ? 

Spankie^  Serjt. — Yes,  my  Lord,  I  can.  The  word  quality  is  used 
with  reference  to  those  tests  which  the  act  of  Parliament  requires. 

The  witness  continued — "The  discoloration  is  perceptible  in  the 
smaller  or  standard  sample ;  taking  into  account  the  difference  in  size,  it 
is  as  perceptible  in  the  smaller  as  the  larger ;  the  same  filling  would  be 
necessarily  of  the  same  quality;  there  was  not  one  defective  of  the 
number  I  examined." — In  answer  to  questions  from  Spankiey  Serjt.,  he 
said  "  The  moisture  in  stoving  goes  downwards  in  a  slight  degree ;  I 
never  saw  a  lump  of  refined  sugar  of  one  uniform  whiteness." 

Erskine,  J. — That  may  be,  construing  the  act  of  Parliament  as  I  do. 
It  cannot  mean  discoloration  not  arising  from  impurities.  The  object 
of  the  legislature  was,  that  double-refined  sugar  should  be  pure  sugar ; 
and  though  it  says,  that  the  refined  sugar  from  which  it  is  made  must  be 
of  a  uniform  whiteness,  that  must  be  taken  to  be  of  one  uniform  white- 
ness, according  to  the  subject-matter,  and  does  not  mean  that  every  loaf 
or  lump  must  be  free  from  all  discoloration. 

Several  other  witnesses  were  called  on  the  part  of  the  plaintiffs,  and 
the  case  eventually  went  to  the  jury,  who  found  a 

Verdict  for  the  plaintiffs — Damages  <£60. 

F.  KeUyy  and  Oleasbi/j  for  the  plaintiffs. 

Spankie^  Serjt.,  and  Barlow^  for  the  defendant. 


COURT  OF  QUEEN'S  BENCH. 


Sittings  at  Westminster  after  Hilary  Term,  1841. 
BEFORE  LORD  DENMAN,  C.  J. 

DOE  on  the  Demise  of  PITTM AN  v.  SUTTON  and  Others.— p.  706. 

A  eorenant,  "  forthwith"  to  put  premiMs  into  eompleta  rapair*  mott  reonm  a  reHonahle  odd- 

■tructioD,  and  ia  not  to  be  limited  to  any  ppecific  time ;  and  therafore  it  will  be  for  the  juiy  to 

•ay  apon  the  evidence,  whether  the  defendant  haa  done  what  he  reaaonably  oogbt  in  the  pei^ 

■ormanoe  of  it. 

A  leaaee  covenanted  to  inanra,  and  the  premiiea  were  aninaured  for  a  week  :* 

Jhld^  in  an  ejectment  for  a  forfeiture  for  a  breach  of  thia  oorenant,  that  the  leaMr  ooold  not 

vol..  xxxviii.  52  2  M 
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recover  if  he,  by  hit  conduct,  had  led  the  lenee  to  belieiFe  that  the  pmnlaea  wen  properly 
innired  by  himself. 
A  lease  (among  other  covenants)  contained  a  covenant  by  the  lessee  to  insure,  with  a  proviso 
that  if  he  did  not  do  so  the  lesitor  might  insure  and  distrain  on  the  lessee  for  the  premiuma. 
The  lease  contained  the  usual  proviso  as  to  forfeiture.  Whether  the  lessee's  omitting  to  insure 
would  incur  a  forfeiture — Qusare. 

Ejectment  to  recover  premises  in  the  parish  of  St  MartinVin-the- 
Fields. 

It  was  opened  by  F,  Robimon  for  the  plaintiff,  that  this  ejectment 
was  brought  by  the  lessor  of  the  plaintiff  as  landlord  of  the  house,  No. 
69,  Strand,  and  a  house  in  Theobald's  Court,  against  the  defendant  Sut- 
ton, by  reason  of  the  forfeiture  of  the  lease  by  breaches  of  covenant  in 
not  putting  the  premises  into  "  complete  and  substantial  repair,"  and  in 
not  keeping  the  premises  insured ;  and  that  the  defendant  Sutton  had 
been  in  possession  of  the  premises  since  the  year  1838,  although  the 
lease  was  not  granted  till  the  year  1840. 

The  lease  of  the  premises,  dated  the  18th  of  March,  1840,  was  put  in; 
it  was  between  the  lessor  of  the  plaintiff  of  the  one  part,  the  defendant 
Sutton  of  the  other  part,  and  by  it  the  property  was  demised  by  the 
former  to  the  latter  for  twenty-one  years  from  the  24th  of  June,  1838. 
This  lease  contained  a  covenant  that  the  lessee  would  "  forthwith"  put 
the  premises  "into  complete  and  substantial  repair,"  and  keep  them  "in 
good  and  substantial  repair ;"  and  also  a  covenant  that  the  lessee  would 
insure  them  and  keep  them  insured  in  the  Westminster  Fire-office,  or  in 
some  other  office  to  be  approved  by  the  lessor,  for  d5250O,  in  the  joint 
names  of  the  lessor  and  lessee ;  and  that  if  the  lessee  made  default  in 
insuring,  the  lessor  might  do  so,  and  charge  the  lessee  with  the  pre- 
miums, and  recover  them  by  distress.  The  lease  also  contained  the 
usual  proviso  of  re-entry  for  breach  of  any  covenants  contained  in  the 
lease. 

With  respect  to  the  insurance,  it  was  proved,  that,  in  the  years  1838 
and  1839,  the  premises  had  been  insured  for  j^aSOO  in  the  Westminster 
Fire-office,  in  the  name  of  the  lessor  of  the  plaintiff  only,  and  that  the 
policy  was  allowed  to  expire  on  the  7th  of  October,  1839,  and  that  the 
premises  remained  uninsured  till  the  13th  of  October  following,  when  they 
were  insured  by  the  lessor  of  the  plaintiff  in  the  joint  names  of  himself 
and  Sutton.  But  it  was  also  proved,  that,  in  the  years  1838  and  1839, 
the  premiums  of  the  insurance  were  paid  after  the  policy  had  been 
allowed  to  expire,  and  that  the  lessor  of  the  plaintiff  had  paid  10*.  Ad. 
additional  for  the  new  policy  in  1840,  which  had  been  repaid  him  by 
the  defendant  Sutton ;  and  it  was  also  proved,  that  the  notices  of  the 
premiums  becoming  due  had  been  always  sent  to  the  solicitors  of  the 
(essor  of  the  plaintiff,  and  there  was  no  evidence  that  they  had  ever  been 
transmitted  to  the  defendant. 

With  respect  to  the  repairs,  it  was  proved  by  Mr.  Mayhew,  the  sur- 
veyor of  the  Westminster  Fire-office,  that  the  premises  were  not  in 
repair,  as  one  of  the  chimneys  had  bulged ;  a  drain  was  stopped ;  some 
iron  stays  were  wanting  to  support  a  chimney-shaft;  the  roof  of  a  room 
at  the  back  of  No.  69,  Strand,  was  out  of  repair  ;  a  dormer-door  was 
defective;  the  floor  of  one  of  the  rooms  in  No.  69,  Strand,  was  shored 
up ;  two  ridge-tiles  were  broken,  and  some  weather-boarding  required 
repair ;  and  a  window  was  broken.  But  this  witness  could  not  state 
what  amount  of  repairs  was  needed. 

Thesiger^  for  the  defendant. — I  submit  that  the  non-insurance  cannot 
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iirork  a  forfeiture  of  this  lease ;  because  it  i^  expressly  provided,  that,  if 
the  lessee  makes  default  iit  insurmg,  the  lessor  is  to  do  it,  and  distrain 
for  the  premium. 

Lord  Denman,  C.  J. — I  shall  reserve  that  point  if  it  shall  become 
necessary. 

On  the  part  of  the  defendant,  a  letter  from  the  solicitors  of  the  lessor 
of  the  plaintiff  to  the  defendant  Sutton  was  put  in,  dated  in  the  year 
1839,  in  which  they  stated,  that  the  lease  could  not  be  granted  till  the 
defendant  Sutton  had  shown  by  receipts  that  he  had  expended  ^6500 
in  repair  on  the  premises ;  and  a  surveyor  was  called,  who  stated  that 
as  much  as  JS500  had  been  expended  by  the  defendant  Sutton  on  repairs, 
and  that  the  bulging  of  the  chiimiey  was  caused  by  an  under-tenant 
keeping  granite  to  the  extent  of  several  tons'  weight  on  the  floor,  which 
was  shored  up,  and  that  this  did  not  arise  from  want  of  repair.  And 
this  witness  also  stated,  that  the  roof  of  the  room  was  sufficient  to  go 
through  the  winter,  and  that  he  had  advised  the  defendant  Sutton  to 
delay  its  repair  till  the  spring ;  and  that  he  saw  no  fault  in  the  drahiage, 
and  believed  that  the  iron  stays  were  not  deficient. 

LfOrd  Denman,  C.  J.,  (in  summing  up.) — Upon  this  covenant  to  repair 
having  a  reasonable  construction  put  upon  it,  you  will  have  to  say 
whether  or  not  the  defendant  has  or  has  not  performed  it  It  is  absurd 
to  attempt  to  construe  this  covenant  according  to  the  strictest  view  of  it, 
because  it  is  impossible.  The  word  is  "  forthwith,"  which  cannot  here 
mean  either  a  day  or  a  week ;  and  you  must  say,  on  such  reasonable 
construction  of  the  terms  of  the  covenant,  whether  the  defendant  Sutton 
has  really  done  what  he  reasonably  ought  in  the  performance  of  it. 
With  respect  to  these  premises  being  uninsured  for  a  week,  it  appears 
that  the  insurance  had  previously  been  in  the  name  of  the  lessor  of  the 
plaintiff,  and  the  notices  always  sent  to  his  solicitors,  and,  as  far  as  we 
know,  never  transmitted  to  the  defendant,  the  policy  always  remaining 
in  the  name  of  the  lessor  of  the  plaintiff  only ;  you  will  therefore  consi- 
der, whether  the  lessor  of  the  plaintiff  by  his  conduct  led  the  defendant* 
Sutton  to  believe  that  the  premises  were  insured  by  him ;  for,  if  the 
lessor  by  his  conduct  led  the  lessee  to  believe  that  the  premises  were 
properly  insured,  he  cannot  come  on  the  tenant  for  a  forfeiture  by  reason 
of  their  not  being  insured,  (a)  Verdict  for  the  defendant 

C  Cresswell  and  F.  Robinson^  for  the  plaintiff. 

ThesigeVf  N,  ClarkCy  and  Fry,  for  the  defendant. 

(a)  See  the  caie  tADoe  d.  Knight  v.  Rawtj  ante,  voL  2,  p.  246. 


Adjourned  Sittings  in  London,  after  Hilary  Term,  1841. 

BEFORE  MR.  BARON  PARKE. 

( Who  sat  for  the  Lord  Chief  Justice.) 

HORN  V.  BENSUSAN.— p.  709. 

If  Iheie  be  no  contract  ai  to  demunige,  a  ihip-owner  cannot,  on  a  common  count  for  demairage, 
nearer  for  the  delaimng  of  the  ship  for  an  unreasonable  time  in  loading  and  unloading,  hot 
\  declare  specially. 
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Assumpsit. — ^The  declaration  contained  a  common  count  for  demur- 
rage, but  no  special  count.  Plea  as  to  all  but  the  sum  of  39/.  7^.  6</., 
non  assumpsit,  and  as  to  that  sum  a  tender  and  payment  of  it  into  court. 

It  appeared  that  Mr.  Walker,  the  plaintiff's  ship-broker,  had  sent  a 
'•harterparty  to  the  defendant's  ship-broker,  in  which  thirty  days  were 
allowed  for  discharging  the  cargo,  and  no  express  provision  made  as  to 
loading ;  and  that  a  few  days  afterwards  a  copy  of  this  charterparty 
was  returned  by  the  defendant's  ship-broker  witli  the  alteration  of  thirty 
days  for  loading  and  thirty  for  discharging,  instead  of  thirty  days 
for  discharging  only.  The  plaintiff's  broker  altered  it  to  one  term  of 
thirty  days,  and  the  plaintiff  signed  it  as  owner  of  the  vessel ;  but  the 
defendant  refused  to  sign  it  imless  the  time  were  thirty-five  days,  and 
the  defendant's  broker  altered  it  to  thirty-five  days  and  returned  it  to  the 
plaintiff's  broker,  at  the  same  time  calling  his  attention  to  the  alteration. 
It  was  proved  that  the  ship  was  thirty-seven  days  in  loading  and  unload* 
ing,  and  it  was  admitted  that  the  amount  claimed  for  two  days'  demur- 
rage was  paid  into  court. 

TViesiger,  and  B,  Gurneyy  for  the  defendant,  submitted  that  the  writ- 
ten contract  was  put  aside  and  made  entirely  void  by  the  different  alter- 
ations made  in  it 

Campbellj  A.  G.,  and  Hoggins,  for  the  plaintiff,  contended,  first,  that 
the  plaintiff  was  entitled  to  recover  for  demurrage  for  every  day  beyond 
thirty,  as  that  was  the  number  specified  in  the  contract  under  which  the 
plaintiff  undertook  the  voyage ;  and,  secondly,  that  if  the  contract  was 
efitirely  avoided  by  the  alterations  made  in  it,  the  plaintiff  was  entitled 
to  be  paid  for  all  demurrage  beyond  a  reasonable  time  for  loading  and 
unloading,  which  would  be  shown  to  be  thirty  days. 

Thesiger, — If  there  be  no  contract,  the  plaintiff  cannot  go  into  evi- 
dence of  a  detaining  of  the  ship  beyond  a  reasonable  time  on  the  com- 
mon counts.  To  entitle  the  plaintiff  to  go  into  that,  there  should  have 
been  a  special  count  in  the  declaration  for  not  loading  and  unloading  in 
a  reasonable  time. 

Campbelly  A.  G. — It  will  be  a  question  for  the  jury  what  the  implied 
contract  between  these  parties  was.  If  the  jury  find  that  it  was  as  we 
put  it,  the  plaintiff  will  be  entitled  to  recover  in  this  action. 

Parke,  B. — I  entertain  no  doubt  on  this  point  To  entitle  the  plain- 
tiff in  this  case  to  recover  for  delaying  the  ship  beyond  a  reasonable 
time,  a  special  count  was  necessary. 

Verdict  for  the  defendant  on  the  first  issue,  and  for  the  plaintiff  on 
the  second. 

Campbellj  A.  G.,  and  Hoggins,  for  the  plaintiff. 

Thesiger,  and  R.  Gumey,  for  the  defendant. 


First  Sittings  at  JVestminster  in  Easter  Term,  1841. 
BEFORE  MR.  JUSTICE  COLERIDGE. 

CHAPMAN  V.  EMDEN.— p.  712. 

In  Mramprit  by  the  nmrahal  of  the  Queen't  Bench  priwn,  the  decltntion  etatod  that  in  eon. 
■deration  that  the  plaintiff  would  allow  J.  W.,  a  prisoner  for  debt,  to  reaide  within  the  raka^ 
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f  he  defendant  promised  to  indemnify  the  plaintiff  from  any  escape  of  J.  W.  That  the  plain- 
tiiTdid  allow  J.  W.  to  reside  in  the  rules,  and  that  he  escaped,  and  the  plaintiff  was  obliged  to 
pbjr  the  amount  for  which  J.  W.  was  imprisoned,  apd  other  expenses. 

Plea,  that  A.,  the  execution  creditor  and  others,  conspired  to  cause  another  creditor  of  J.  W.  to 
sue  out  a  bailable  writ  against  J.  W.,  and  to  cause  him  (if  he  should  go  beyond  the  rules)  to 
be  arrested  and  detained  out  of  the  rules  till  A.  could  commence  an  action  against  the  marshal 
for  the  escape  of  J.  W^  and  that  in  pursuance  of  that  conspiracy  a  bailable  writ  was  sued  out 
by  Lm  a  creditor  of  J.  W^  and  a  warrant  granted  thereon,  upon  which  J.  W.  was  arrested  and 
detained  out  of  the  rules  till  the  marshal  was  sued  for  the  escape;  and  that  J.  W.  could  and 
would  have  returned  into  the  rules  before  any  action  could  have  been  commenced  against  the 
marshal  if  he  had  not  been  so  arrested ;  and  that  the  plaintiff  well  knew  the  premises,  and 
would  not  plead  the  same  as  a  defence  to  A.*s  action  against  him,  and  would  not  allow  the 
defendant  to  defend  that  action.  «. 

Replication,  admitting  the  writ  and  warrant,  with  de  injuria  as  to  the  residue: — i/eA/,  that  on 
these  pleadings  the  defendant  should  begin,  notwithstanding  that  the  plaintiff  would  have  to 
prove  the  amount  of  his  damages  if  the  defendant  failed  in  proving  h'ls  plea. 

The  rule  of  the  judges  as  to  the  right  to  begin  does  not  extend  to  actions  of  covenant;  and  sem- 
ble,  that  it  does  not  extend  to  any  cases  of  contract 

Semble,  that  the  court  above  would  grant  a  new  trial,  if  the  judge  allowed  a  party  to  begin  who 
had  not  a  right  to  do  ao. 

Assumpsit. — The  declaration  stated,  that  the  plaintiff  before  the  mak- 
ing of  the  promise  of  the  defendant  hereinafter  mentioned  was  marshal 
of  the  marshalsea  of  the  court  of  our  late  lord  the  king,  before  the  king 
himself,  and  still  is  marshal  of  the  marshalsea  of  the  court  of  our  lady 
the  queen,  before  the  queen  herself;  and  that  in  Michaelmas  Term,  7 
Will.  4,  in  the  said  court,  Henry  Merry  and  Theophilus  Merry  obtained 
a  judgment  against  James  Wright  for  £400,  for  damages,  and  121,  128. 
for  costs,  and  that  James  Wright  was  taken  on  a  ca.  sa. ;  and  being 
brought  before  Mr.  Justice  Patteson,  on  habeas  corpus,  was  committed 
to  the  custody  of  the  plaintiff  as  marshal  in  execution  on  the  said  judg- 
ment, and  was  in  his  custody,  of  all  which  the  defendant  had  notice ; 
and  that  in  consideration  that  the  plaintiff  would  permit  and  suffer  J. 
Wright  to  reside  and  be  within  the  rules  of  the  said  prison  during  his 
imprisonment,  the  defendant  promised  the  plaintiff,  then  being  such 
marshal,  to  indemnify  the  plaintiff,  then  being  such  marshal,  from  any 
escape  or  escapes  of  the  said  James  Wright,  and  to  reimburse  the  plain- 
tiff all  loss,  costs,  charges,  damages,  and  expenses  which  the  plaintiff 
might  bear,  pay,  or  expend,  or  be  put  unto  by  reason  of  any  action,  suit, 
or  motion  which  might  be  brought,  commenced,  or  made  against  the 
plaintiff  for  any  escape  or  escapes  of  the  said  James  Wright,  or  any 
misconduct  of  the  said  J.  W.,  while  residing  in  the  said  rules  as  afore- 
said. The  declaration  then  went  on  to  aver,  that  the  plaintiff  did  per- 
mit James  Wright  to  reside  in  the  rules,  and  that  afterwards,  without 
the  knowledge  and  against  the  will  of  the  plaintiff,  the  said  J.  W.  escaped 
out  of  the  custody  of  the  plaintiff,  whereby  the  plaintiff  became  liable  to 
ay  to  the  said  H.  Merry  and  T.  Merry,  the  sum  for  which  the  said  J. 
was  charged  in  execution ;  and  the  declaration  went  on  further  to 
aver,  that  while  J.  W.  was  out  of  the  rules,  H,  and  T.  Merry  sued  out 
a  writ  of  summons  against  the  plaintiff  in  an  action  of  debt,  for  the  sum 
for  which  J.  W.  was  charged  in  execution,  and  that  they  recovered  that 
amount,  and  also  IIL  Ss.  8d.  for  costs,  and  that  the  plaintiff  was  obliged 
to  incur  expense  to  the  amount  of  <£145,  in  the  defence  ff  that  action  ;[a) 

{a)  See  the  case  of  Merry  r.  Chapman,  3  Per.  &  D.  25. 

2m2 
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yet  the  defendant,  not  regarding  his  promise,  would  not  indemnify  the 
plaintiff  or  reimburse  the  sums  he  had  been  obliged  to  expend,  and  al- 
though the  defendant  had  paid  to  the  plaintiff  a  sum  of  X40,  yet  tliat 
the  residue  of  the  before-mentioned  sums  was  still  unpaid. 

Plea,  that  after  the  said  J.  W.  had  been  committed  to  the  custody  of 
the  plaintiff  as  marshal,  as  in  the  declaration  mentioned,  and  after  the 
making  of  the  promise  in  the  declaration  mentioned,  and  after  J.  W. 
was  permitted  to  reside  in  the  rules  as  in  the  declaration  mentioned,  one 
J.  M.  G.  Underbill,  the  said  H.  Merry  and  T.  Merry,  and  G.  Rutland, 
intending  to  injure  the  defendant  and  make  him  liable  to  pay  to  the 
plaintiff  as  marshal  the  amount  for  which  J.  W.  waa  in  execution,  and 
to  obtain  from  the  plaintiff  or  from  the  defendant  the  said  amount,  did, 
together  with  divers  other  evil  disposed  persons,  conspire,  combine,  con- 
federate, and  agree  together  to  cause  some  other  creditor  of  J.  W.  to 
sue  out  a  capias  ad  respondendum  against  J.  W.,  and  cause  him  to  be 
arrested  if  he  should  go  beyond  the  rules,  and  whilst  he  was  out  of  the 
rules  to  cause  him  to  be  arrested  and  detained  out  of  the  rules  under  the 
last-mentioned  writ,  until  H.  Merry  and  T.  Merry  should  be  enabled  to 
commence  an  action  against  the  plaintiff  for  the  escape  of  J.  W.,  and  to 
sue  out  and  serve  a  writ  of  summons  on  the  plaintiff  in  that  behalf.     The 
plea  then  stated  as  an  overt  act  of  the  conspiracy,  that  H.  Merry  and 
T.  Merry,  and  J.  M.  G.  Underbill,  did  cause  T.  B.  Lefevre,  who  was  a 
creditor  of  J.  W.,  for  a  debt  exceeding  <£20,  to  wit,  158/.  6«.  8d-,  to  sue 
out  a  writ  of  capias  against  J.  W.,  endorsed  for  bail  to  the  amount  of 
158/.  6«.  Sd.j  and  that  this  writ  was  directed  and  delivered  to  the  sheriff 
of  Surrey,  who  granted  his  warrant  to  G.  Rutland,  who,  with  J.  M.  G. 
Underbill,  waited  and  watche<l  till  they  saw  J.  W.  pass  the  bounds  of 
the  rules  and  escape  (^^  which  is  the  same  escape  in  the  said  declaration 
mentioned''),  and  that  G.  Rutland  immediately  arrested  J.  W.,  and 
gave  notice  of  the  arrest  to  J.  N.,  who  was  the  attorney  of  H.  Merry 
and  T.  Merry  in  the  action  they  had  brought  against  J.  YL ;  and  the 
plea  stated  as  a  further  overt  act  of  the  conspiracy,  that  G.  Rutland  refused 
to  take  J.  W.  to  the  prison  of  the  sheriff  of  Surrey,  situate  within  the 
rules,  though  required  by  J.  W.  to  do  so,  but  in  pursuance  of  the  con- 
spiracy detained  J.  W.  in  the  custody  of  the  said  sheriff,  out  of  the 
rules,  until  H.  Merry  and  T.  Merry,  by  J.  N.  their  attorney^  had  sued 
out  and  served  the  writ  of  summons  in  the  declaration  mentioned  on  the 
plaintiff,  as  such  marshal  as  aforesaid ;  and  the  plea  went  on  further  to 
state,  that  if  J.  W.  had  not  been  so  arrested  and  detained  by  G.  Rut- 
land, he  could  and  would  have  voluntarily  returned  within  the  rules  be- 
fore any  action  for  the  said  escape  could  have  been  commenced,  and 
would  then  have  stayed  and  remained  within  the  rules ;  and  the  plea 
went  on  further  to  aver,  that  the  plaintiff  well  knew  all  the  premises 
hereinbefore  stated,  and  might  have  pleaded  the  same  in  defence  of  the 
action  brought  against  him,  but  he  refused  and  neglected  to  plead  the 
same  as  such  defence  as  aforesaid,  and  wholly  refused  to  permit  the  de- 
fendant to  defend  the  said  action,  in  the  name  of  the  plaintiff,  although 
the  defendant  offered  to  do  so  at  his  the  defendant's  sole  expense ;  but 
the  plaintiff  neglected  altogether  to  plead  such  defence  as  aforesaid,  by 
reason  whereof  alone  judgment  was  given  in  the  said  action  against  the 
plaintiff,  and  the  plaintiff  was  adjudged  to  pay  the  debt  and  costs,  and 
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did  incur  the  other  charges  as  in  the  declaration  is  stated  (conclading 
vith  a  verification. 

Replication,  "That  although  true  it  is  that  the  said  'writ  of  capias 
ad  rc.sj)ondendum  w;is  sued  out  against  the  said  J.  W.,  directed  to  the 
said  sheriff  of  the  county  of  Surrey,  and  that  the  said  warrant  thereon 
was  obtained  directed  to  the  said  G.  R.  as  in  the  said  plea  is  alleged, 
yet  that  the  ilefendant  of  his  own  wrong,  and  without  the  residue  of  the 
cause  or  matters  of  excuse  by  him  in  his  said  plea  alleged,  broke  his  said 
promise  and  undertaking  in  the  said  declaration  mentioned,  in  manner 
and  form  as  the  plainti£f  hath  above  thereof  complained  against  him*' 
(concluding  to  the  country). 

KcUt/,  for  the  defendant,  claimed  the  right  to  begin,  as  the  proof  of 
the  issue  lay  on  the  defendant. 

Campbell,  A.  6.,  for  the  plaintiff. — I  submit  that  this  is  not  one  of 
the  cases  in  which  the  defendant  should  begin,  as  the  damages  are  un- 
liquidated and  unascertained.  There  is  no  reason  for  calling  on  the  de- 
fendant to  begin.  The  plaintiff  must  be  compelled  to  give  evidence, 
even  if  the  defendant  fails  in  making  out  his  plea,  as  the  plaintiff  must 
show  the  amount  of  his  damages.  In  the  case  of  Absalom  v.  Beaumont^ 
1  M.  &  Rob.  441,  Lord  Denman  is  said  to  have  ruled  that  "  wherever 
any  affirmative  proof  lies  on  the  plaintiff  to  show  what  damages  he  is  en- 
titled to,  he  has  a  right  to  begin."  That  case  was  an  action  on  a  policy 
against  fire,  and  all  the  pleas  were  affirmative ;  and  his  lordship  is  said 
to  have  distinguished  the  case  from  a  life  insurance,  where  the  sum  is 
ascertained.  And  in  the  case  of  Cann  v.  Facey,  at  the  Exeter  Summer 
assizes,  183o,(a)  which  was  an  action  for  shooting  a  dog,  which  the  de- 
fendant justified,  to  prevent  it  from  trespassing.  Baron  Gurney  held, 
that  the  plaintiff  was  entitled  to  begin,  though  the  defendant  offered  to 
admit  the  value  of  the  dog;  for,  per  Curiam,  "the  plaintiff  may  have 
damages  beyond  that  amount ;"  and  a  similar  ruling  by  Lord  Tenter- 
den  was  cited.  So  in  the  case  of  Milh  v.  Stephens,  tried  at  the  Exeter 
Spring  assizes,  1838,(a)  Mr.  Justice  Bosanquet  held  that  the  plaintiff 
was  entitled  to  begin  in  a  case  of  trespass  for  breaking  into  his  house, 
where  the  plea  was  leave  and  license.  Here  the  plaintiff  is  bound 
affirmatively  to  prove  the  amount  of  the  damages,  although  the  issue  on 
the  record  is  on  the  defendant. 

Kelly  cited  the  cases  of  Carter  v.  JoneSy  ante,  vol.  6,  p.  64,  and 
Reeve  v.  Underhill,  ante,  vol.  6,  p.  773. 

CoLERiDOE,  J. — There  is  a  note  in  Carrington  &  Payne  (ante,  p.  232), 
in  which  the  whole  matter  is  gone  into. 

Kelly. — The  case  of  Astojh  v.  PerkeSy  ante,  p.  231,  is  also  an  au- 
thority in  my  favour. 

Coleridge,  J. — I  think  that  the  defendant  must  begin,  and  that  the 
plaintiff  must  give  evidence  as  to  the  amount  of  damages  afterwards  as 
part  of  his  case.  The  rule  of  the  judges  (6)  does  not  apply  to  actions 
of  this  sort ;  indeed  (as  I  understand)  it  does  not  apply  to  any  cases  of 
contract,  though  certainly  the  decisions  are  not  uniform.  However,  I 
have  great  satisfaction  in  thinking,  that  now  I  may  be  set  right  if  either 
party  is  injured  by  my  decision  on  this  point. (e) 

(a)  Cited  Ros.  on  Ev.  5th  ed.  176. 

(6)  Referred  to  in  the  case  of  Carter  r.  JoneSf  ante,  rol.  6,  p.  64.         « 

(e)  See  the  case  of  the  School  Tnutees  of  Worcester  y.  Roiclande,  ante,  p.  784. 
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The  defendant  began,  and  as  he  failed  in  proving  his  plea,  there 
was  a 

Verdict  for  the  plaintiff,  damages  £350. 
Campbell^  A.  G.,  and  Moggim^  for  the  plaintiff. 
Kelh/j  Archboldy  and  Montagu  Chancers,  for  the  defendant. 


PROMOTION. 

In  the  Vacation  after  Hilary  Term,  1841,  William  WigJUman,  Esq., 
was  appointed  one  of  the  judges  of  the  Court  of  Queen's  Bench,  vice 
Sir  Joseph  lAttUdaley  Knight,  resigned. 


OXFORD  SPRING  CIRCUIT,  1841. 


BEFORE  MR.  BARON  GURNEY  AND  MR.  JUSTICE  COLERIDGE. 

READING  ASSIZES. 

{Civil  Side,) 

BEFORE  MR.  BARON  GURNET. 

FOSTER  V.  POINTER.— p.  718. 

In  an  action  for  a  libel  the  declaration  stated,  that  the  defendant  published  a  libel,  "  eontatnaf 
m,  and  being  an  artieUt  in  a  certain  tveekhf  printed  pttblication,  or  paper,  called  the  Paul 
Pry**  At  me  trial  it  was  proved  that  the  defendant  gave  a  printed  slip  of  paper,  which 
appeared  to  have  been  cut  from  the  Paul  Pry,  to  several  persons  fur  them  to  read,  and  that 
they  read  it; — Held,  that  the  judge  at  the  trial  might  properly  allow  the  record  to  be  amendni 
by  striking  out  the  above  mentioned  allegation,  that  the  libel  was  contained  in,  and  was  an 
article  in,  the  Paul  Pry. 

Where  none  of  the  parties  lived  in  the  assize  town,  the  plaintifTs  attorney  served  the  defendant's 
attorney  in  the  assize  town,  on  the  commission  day,  with  notice  to  produce  a  paper,  and 
offered  the  expenses  of  going  to  fetch  it.  The  defendant's  attorney  said,  that  that  was  of  no 
use,  as  the  paper  was  not  in  existence  I'^Held,  that  the  plaintiff  on  the  trial  might  give 
secondary  evidence  of  the  contents  of  the  paper,  as  the  statement  of  the  defendant's  attorney, 
that  the  paper  was  not  in  existence,  got  rid  of  any  objection  as  to  the  lateness  of  the  service 
of  the  notice  to  produce. 

The  Stat  3  &  4  Vict.  c.  24,  applies  to  cases  of  libel,  and  therefore,  if  in  a  case  of  libel  nominal 
dsmsgeu  be  given,  and  the  judge  certifies  that  the  grievance  was  wilful  and  malicious,  the 
plaintiff  will  be  entitled  to  his  costs. 
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Libel. — The  declaration  stated,  that  the  defendant  "  did  publish,  and 
caused  and  procured  to  be  published,  of  and  concerning  the  plaintiff,  a 
false,  scandalous,  malicious,  and  defamatory  libel,  contained  in,  and  be- 
ing an  article  in  a  certain  weekly  printed  publication  or  paper  called 
the  Paul  Pry,  and  containing  the  false,  scandalous,  malicious,  defama- 
tory, and  libellous  matter  following,  of  and  concerning  the  plaintiff, 
that  is  to  say,  *  Libertines  and  professed  seducers,' "  &c.,  (setting  out 
the  libel.)     Plea — not  guilty 

It  appeared  that  the  defendant  had  a  printed  slip  of  paper,  which 
appeared  to  have  been  about  half  a  column,  which  had  been  cut  from 
a  newspaper,  and  that  he  had  taken  this  slip  of  paper  to  the  shop  of 
Mr.  Brown,  a  bookseller  in  Windsor,  and  had  there  given  it  to  some  per- 
sons who  had  read  it.     This  paper  contained  the  alleged  libel. 

The  commission-day  at  Reading  was  on  Wednesday,  the  24th  of 
February,  and  it  was  proved  that  on  Monday,  the  22d,  notice  had  been 
given  to  the  defendant  and  his  attorney  to  produce  "  a  certain  paper  or 
publication  called  the  Paul  Pry,  containing  the  libel  mentioned  in  tlie 
declaration ;"  and  it  was  further  proved  by  Mr.  Slocombe,  the  plaintiff's 
attorney,  that  at  about  three  o'clock  on  the  afternoon  of  Wednesday,  the 
24th,  at  Reading,  he  saw  the  defendant's  attorney,  Mr.  Marlin,  of 
Windsor,  and  that  he  then  served  Mr.  Marlin  with  a  notice  to  produce 
<*a  certain  printed  paper,"  [describing  it  as  having  been  produced  by 
the  defendant  at  the  shop  of  Mr.  Brown,  and  commencing  with  the 
words  *  Libertines  and  professed  seducers,']  and  Mr.  Slocombe  further 
said,  ^<  I  put  down  five  sovereigns,  and  asked  Mr.  Marlin  to  take  as 
much  as  he  thought  proper  for  the  trouble  or  expense  of  his  going  or 
sending  a  person  to  Windsor  to  fetch  the  paper."  Mr.  Marlin  replied, 
"  It  is  of  no  use  my  going  to  Windsor  after  the  paper,  as  it  is  not  in 
existence." 

Talbot,  for  the  plaintiff,  proposed  to  give  secondary  evidence  of  the 
contents  of  the  paper. 

Ludlow,  Serjt.,  for  the  defendant. — I  submit  that  the  plaintiff  is  not 
entitled  to  give  secondary  evidence  of  the  contents  of  the  paper,  as  no 
sufficient  notice  has  been  given  to  produce  the  original.  The  first  notice 
is  clearly  out  of  the  question,  as  that  is  to  produce  the  Paul  Pry  news- 
paper, which,  for  aught  that  appears,  the  defendant  never  had.  And  as 
to  the  second  notice,  I  apprehend  that  a  notice  served  hi  the  assize  town 
on  the  conunission  day  is  not  good,  unless  the  parties  reside  there. 

GuRNEY,  B. — I  thhik  that  secondary  evidence  of  the  contents  of  the 
paper  is  admissible.  The  defendant's  attorney  saying  that  tlie  paper 
was  not  in  existence,  gets  rid  of  the  objection  as  to  the  lateness  of  the 
service  of  the  notice  to  produce. 

A  copy  of  the  Paul  Pry  newspaper  was  put  into  the  hands  of  the  wit- 
nesses, and  they  stated  that  the  slip  of  paper  handed  to  them  by  the 
defendant  contained  the  same  words,  and  was  in  the  same  type  as  an 
article  in  the  Paul  Pry  newspaper,  which  they  pointed  out. 

GuHNET,  B. — ^What  evidence  is  there  that  the  Paul  Pry  is  a  weekly 
publication,  or  that  the  slip  of  paper  produced  by  the  defendant  ever 
formed  part  of  it  ? 

Talbot, — ^The  allegation  that  the  libel  was  an  article  in  the  Paul  Pry, 
is  a  superfluous  allegation. 

GuRNEY,  B. — It  is ;  but  have  you  not  made  it  necessary  to  be  proved^ 
by  stating  it  in  your  declaration  ? 

VOL*  xxxvni.  58 
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Evidence  was  given  that  the  Paul  Pry  was  a  weekly  paper,  and  a 
copy  of  it  was  put  in  containing  the  libeL 

Talbot  applied  for  leave  to  amend,  by  striking  out  the  allegation  in 
the  declaration  respecting  the  Paul  Pry  newspaper. 

Gurnet,  B. — I  will  give  my  brother  Ludlow  leave  to  move  to  enter 
a  nonsuit,  but  at  the  same  time  I  must  be  considered  as  having  made 
the  amendment,  if  the  court  think  it  is  a  case  in  which  I  ought  to  allow 
an  amendment 

Verdict  for  the  plaintiff — Damages,  one  farthing. 

Gurnet,  B.,  certified  under  the  stat  3  &  4  Vict.  c.  24,  (a)  that  the 
grievance  for  which  the  action  was  brought  was  wilful  and  malicious,  {b) 

Talbot  and  John  Gray^  for  the  plaintiff. 

Ludlowj  Serjt,  aud  J.  Jeffreys  fVUliams,  for  the  defendant 

(a)  By  Ihe  tUL  3  &  4  Vict.  e.  34.  ■.  1,  the  itaL  43  Elix.  e.  6,  "w  Ikr  w  it  rdatM  to  costs  in 
•etioiu  of  f revpafli  or  trefpa«  on  tlie  cane  ;**  and  ao  moch  of  the  steL  22  &  33  Car.  3,  c.  9, 
"as  relates  to  costa  in  peraonal  actious,"  are  repealed ;  and  hj  aecL  3  of  the  sUL  3  &  4  Vict, 
e.  34,  it  is  enacted,  **  that  if  the  plaintiff* in  any  adion  nftre»pam,  or  tretpa^tt  on  the  caae,  hroagbt 
or  to  be  brought  in  any  of  her  majesty's  courts  at  Westminster,  or  in  the  Court  of  Common 
Pleas  at  Lancaster,  or  in  the  Court  of  Common  Pleas  at  Durham,  shall  recover  by  the  TenUet 
of  a  jury  ku  damages  than  foHy  ghiitim^,  such  plaintiff  shall  not  be  entitled  to  recover  or 
obtain  from  the  defendant,  in  respect  of  such  verJirt,  any  eosfs  whatever,  whether  it  shall  be  gtveo 
upon  any  issue  or  issues  tried,  or  judgment  shall  have  passed  by  default,  unless  the  judge  or  pi»- 
aiding  officer  before  whom  such  verdict  shall  be  obtained  shall  immettiately  afterwards  eeriify 
on  the  back  of  the  record,  or  on  the  writ  of  trial  or  writ  of  inquiry,  that  the  action  was  really 
brought  to  try  a  right  besides  the  mere  rigbt  to  recover  damagi^  fi>r  the  treapasa  or  grievance 
for  which  the  action  shall  have  been  brought,  or  that  the  trtnpata  or  grievance  in  respect  of 
which  the  action  was  brought  was  wilful  and  maUeitnts"  And  by  sect.  3  of  the  same  statute 
it  is  provided  and  enacted,  **  that  nothing  herein  contained  shall  extend  to,  or  be  construed  lo 
oztend  to  deprive  any  plaintiffs  of  costa  in  any  action  or  actiona  brought  for  a  treepau  or  tree- 
naases  over  any  lands,  commons,  wastes,  elitses,  woods,  plantations,  or  enclosures,  or  for  entering 
into  any  dwellings,  outbuildings,  or  premises  in  respect  of  which  any  no^toe  not  to  trespass 
thereon  or  therein  shall  have  been  previously  served,  by  or  on  behalf  of  the  owner  or  occupier 
of  the  land  trespassed  over,  upon  or  left  at  the  last  reputed  or  known  place  of  abode  of  the 
defendant  or  defendanta  in  such  action  or  actions." 

It  should  be  observed,  that  theae  provisions  only  extend  to  actions  o(  trespass  and  trespass  on 
the  case,  and  not  to  any  other  form  of  action :  but  ejectmenta  being  ^  actions  of  trespass  in 
efectment,'*  [3  BL  Com.  eh.  11,]  it  may  be  a  question  whether  they  are  or  are  not  induded  in 
these  provisions.    See  the  case  of  Dite  d.  Hughes  v.  Derry,  ante,  p.  194. 

(jb)  The  certificate  was  in  the  following  form :  **  I  certify  that  the  grievance  for  which  this 
action  was  brought  was  wilful  and  malicioua.     Dated  25th  Februaiy,  1841. 

(Signed)  «•  J.  GirawET." 


In  the  ensuing  term,  Ludlow,  Serjt.,  applied  to  the  Court  of  Exchequer 
for  a  nonsuit  on  the  point  reserved,  if  the  court  should  think  that  tliis  was 
not  a  proper  case  for  the  amendment.  He  also  moved  for  a  new  trial 
on  the  ground  that  the  notice  to  produce  was  not  sufficient 

The  court  refused  a  rule  on  both  points,  and  Baron  Aldersok  said, 
<<  We  think  that  the  declaration  was  amendable  and  ought  to  be  amended. 
It  is  just  one  of  the  cases  where  there  should  be  an  amendment." 

On  a  subsequent  day,  after  the  plaintiff's  costs  had  been  taxed,  Ludlow, 
Serjt.,  applied  to  set  aside  the  certificate  granted  under  the  statute  3  &  4 
Vict.  c.  24,  on  the  ground  that  under  that  statute  the  certificate  was  not 
grantable  in  a  case  of  libeL  The  court  granted  a  rule  to  show  cause 
why  the  master  should  not  review  his  taxation,  and  "why  the  certifi- 
cate of  Mr.  Baron  Gurnet,  endorsed  on  the  record,  should  not  be  set 
aside  or  withdrawn,  and  why  the  record  should  not  be  returned  by  the 
plaintiff  to  the  associate  for  that  purpose ;"  which  rule  was,  after  argu- 
ment, discharged,  with  costs. 
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(Crown  Side.) 
BEFORE  MR.  JUSTICE  COLERIDGE. 

REGINA  V.  DAY.— p.  722. 

On  an  indictmeDt  fiir  attampting  to  carnally  know  and  abaae  a  girl  under  ten  yean  of  age,  with 
a  count  for  a  eommon  assault  The  attempt  was  proved,  but  it  could  not  be  shown  Uiat  the 
child  was  under  ten  yearn  of  age,  and  it  also  appeared  that  no  violence  was  used  hy  the 
prisoner,  and  no  actual  resistance  made  by  the  girl : — Htld^  that  although  consent  on  the  part 
of  the  girl  would  put  an  end  to  the  charge  of  assault,  yet  that  there  was  a  great  diiSerence 
between  eonntnt  and  tubmissiony  and  that  although,  in  the  case  of  an  adult,  submitting 
quietly  to  an  outrage  of  this  kind  would  go  far  to  show  consent,  yet,  that  in  the  case  of  a 
child,  the  jury  should  consider  whether  the  submission  of  the  child  was  voluntary  on  her  part, 
or  was  the  result  of  fear  under  the  circumstances  in  which  she  was  placed. 

Assault. — ^The  indictment  contained  two  counts,  the  first  of  which 
charged  the  prisoner  with  having  on  the  11th  of  December,  1840,  at- 
tempted to  carnally  know  and  abuse  Eliza  Massey,  a  girl  under  ten 
years  old.     The  second  count  was  for  a  common  assault. 

With  respect  to  the  age  of  Eliza  Massey,  she  herself  stated  that  she 
was  ten  years  old  on  the  16th  of  January,  1841.  Her  mother  was  at 
home  ill,  and  therefore  could  not  attend  the  trial,  and  her  father  proved 
that  Eliza  Massey  was  not  born  in  wedlock,  and  that  he  could  not  pre- 
cisely state  the  time  of  her  birth,  as  he  was  at  that  time  at  work  at  some 
distance  from  the  place  at  which  the  mother  was ;  and  with  respect  to 
the  assault  it  was  proved  by  Eliza  Massey,  that,  at  about  seven  o'clock 
in  the  evening  of  the  17th  of  December,  1840,  she  was  coming  up 
Maidenhead  Street,  when  she  met  the  prisoner,  who  accompanied  her 
up  a  dark  lane,  which  was  on  her  road  home ;  that  there  he  made  an 
attempt  on  her,  without  any  violence  on  his  part,  or  actual  resistance 
on  hers ;  and  that  on  the  same  evening  she  told  her  mother  what  had 
happened. 

J.J,  Williams^  for  the  defendant,  submitted  that  the  first  count  could 
not  be  sustained,  there  hot  being  sufficient  evidence  that  the  prosecutrix 
was  under  ten  years  of  age  at  the  time  the  offence  was  committed. 

J.  G,  Phillimorey  for  the  prosecution,  submitted  that  there  was  evi- 
dence to  go  to  the  jury. 

Coleridge,  J. — I  think  the  proof  of  the  age  is  not  sufficient  (a) 
Mr.  fVilliams  had  better  apply  himself  to  the  second  count. 

J.  J.  fVilliamSf  for  the  defendant,  addressed  the  jury  on  the  last  count 
of  the  indictment,  and  contended,  that  that  count  being  for  a  common 
assault  only,  consent  or  non-consent  upon  the  part  of  the  prosecutrix 
became  material,  and  that  as  it  was  proved  that  she  ofiered  no  resist- 
ance, but  submitted  quietly,  it  must  be  taken  that  she  was  consenting  to 
the  act,  and  therefore  the  prisoner  must  be  acquitted.(A) 

Coleridge,  J.,  (in  summing  up.) — It  has  been  contended  by  the 
learned  counsel  on  behalf  of  the  prisoner,  that  this  case,  being  now 
reduced  to  a  charge  of  common  assault  only,  consent  or  non-consent  on 
the  part  of  the  prosecutrix  becomes  material ;  and  so  indeed  it  does ; 

(a)  See  the  case  oiReg.  ▼.  Wed^^  ante,  vol.  5,  p.  298,  (S4  E.  C.  L.  R.  839.) 
{b)  See  the  case  of  R^,  v.  Martin,  ante,  p.  85,  and  the  cases  there  cited. 
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but  then  we  must  look  at  the  nature  of  the  circumstances  from  which 
consent  is  to  be  inferred.  There  is  a  difference  between  consent  and 
submission ;  every  consent  involves  a  submission ;  but  it  by  no  means 
follows,  that  a  mere  submission  involves  consent.  It  would  be  too  much 
to  say,  that  an  adult  submitting  quietly  to  an  outrage  of  this  description, 
was  not  consenting ;  on  the  other  hand,  the  mere  submission  of  a  child 
when  in  the  power  of  a  strong  man,  and  most  probably  acted  upon  by 
fear,  can  by  no  means  be  taken  to  be  such  a  consent  as  will  justify  the 
prisoner  in  point  of  law.  You  will  therefore  say  whether  the  submis- 
sion of  the  prosecutrix  was  voluntary  on  her  part,  or  the  result  of  fear 
under  the  circumstances  in  which  she  was  placed.  If  you  are  of  the 
latter  opinion,  you  will  find  the  prisoner  guilty  on  the  second  count  of 
the  indictment. 

Verdict — Guilty  on  the  second  count  only. 

J.  G.  Phillimorey  for  the  prosecution. 

J.  Jeffreys  Williams^  for  the  prisoner. 


OXFORD  ASSIZES. 

{Civil  Side.) 
BEFORE  MR.  JUSTICE  COLERIDGE. 

BARNES  and  Others  v.  BUTCHER.— p.  725. 

In  an  action  by  a  banker  as  endoniee,  against  bis  customer  as  acceptor  of  a  bill  of  exchange  for 
£67,  tbe  defendant  pleaded  to  the  whole  dtdaraiion  a  plea  of  setrofi*  for  money  bad  and  re- 
ceived. It  was  proved  tbat  the  banker  bad  a  balance  of  £37  in  his  bands  belonging  to  the 
defisndant,  for  which  latter  amount  tbe  banker  refused  to  honour  the  defendant's  cbeck,  alleg- 
ing that  be  held  the  £37  on  account  of  this  overdue  acceptance : — Htld^  that  the  tasoe  on 
the  plea  of  set-off  must  be  found  for  tbe  plaintiffs,  because  it  was  pleaded  to  the  whole  decla- 
ration, and  not  pleaded  as  to  £37  only,  but  that  the  juiy  ought  to  allow  the  £37  in  redoctioQ 
of  the  damages. 

Assumpsit  by  the  plaintiffs  as  endorsees  against  the  defendant  as 
acceptor  of  a  bill  of  exchange,  dated  the  10th  of  October,  1840,  for  67/. 
18^.  9^?.,  drawn  by  a  person  named  Gandell,  on  the  defendant,  payable 
two  months  after  date,  to  the  order  of  the  drawer.  The  declaration 
also  contained  a  count  upon  an  account  stated.  Pleas,  first,  a  denial  of 
the  acceptance ;  second,  a  denial  of  the  endorsement ;  third,  as  to  J637y 
a  payment  of  that  sum ;  fourth,  to  the  second  count,  non-assimipsit ; 
fifth,  to  the  whole  declarationy  a  set-off  to  the  amount  of  £250,  for 
money  lent,  money  had  and  received,  and  on  account  stated, 

On  the  part  of  the  plaintiffs,  the  bill  of  exchange,  which  was  admit- 
ted under  a  judge's  order,  was  put  in. 

The  bill  became  due  on  the  13th  December,  1840. 

For  the  defendant,  Mr.  Reynolds,  the  cashier  of  the  plaintiffs,  who 
were  bankers  at  Farringdon,  was  called ;  he  stated  that  the  defendant 
kept  an  account  with  the  plaintiffs  as  his  bankers.  The  plaintiffs'  books 
containing  the  accounts  were  called  for  under  a  notice  to  produce,  and 
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not  being  produced,  the  witness  further  stated  that  at  the  time  when 
this  bill  became  due,  the  defendant  had  a  balance  in  the  plaintiffs*  hands 
of  about  dS37,  and  that  in  the  beginning  of  the  month  of  January,  the 
defendant  drew  a  check  for  the  je37,  which  the  plaintiffs  would  not  pay. 

In  his  cross-examination  by  Ludlow^  Serjt.,  for  the  plaintiffs,  the  wit- 
ness stated  that  the  plaintiffs  would  not  pay  the  check,  "  because  they 
held  the  £37  on  account  of  this  overdue  bill." 

Ludlowj  Serjt.,  for  tlie  plaintiffs. — ^The  defendant  cannot  avail  him- 
self of  this  ie37  on  these  pleadings.  The  set-off  is  pleaded  to  the  whole 
demand,  not  to  the  amount  of  j£37  only.  The  issue  on  that  plea  must 
be  found  for  the  plaintiff. 

Coleridge,  J. — It  must ;  and  the  defendant  must  have  the  benefit  of 
the  je37  in  reduction  of  damages,  on  the  plea  of  payment. 

Ludlow^  Serjt. — I  submit  that  the  plaintiff  is  entitled  to  recover  the 
whole  amount,  and  from  the  case  of  Tuck  v.  Tuck^  5  M.  &  W.  109,  {a)  it 
appears  that  the  defendant  must  bring  a  cross-action  for  the  je37. 

Carrington,  for  the  defendant. — The  case  of  Tuck  v.  7WAr  only 
decides,  that,  if  a  set-off  be  pleaded  to  the  whole  declaration,  and  the 
proof  of  it  only  goes  to  part,  the  issue  must  be  found  for  the  plaintiff, 
but  in  that  case  the  defendant  had  the  advantage  of  the  set-off  in  miti- 
gation of  damages. 

Coleridge,  J. — Suppose  that  the  bill  had  been  put  in  with  the  pay* 
ment  written  off  it,  do  you  say  that  the  jury  should  give  you  a  verdict 
for  the  whole  amount  ? 

LudloWy  Serjt. — The  payment  would  then  appear  on  the  plaintiffs* 
evidence. 

Coleridge,  J. — It  cannot  signify  by  what  evidence  it  appears,  if  the 
fact  be  proved  to  the  satisfaction  of  the  jury.  I  shall  advise  the  jury  to 
deduct  the  £37,  the  plaintiffs  on  this  evidence  have  paid  themselves  that 
sum  on  account  of  the  bill. 

Verdict  for  the  plaintiff  for  the  amount  of  the  bill  and  interest, 
after  deducting  the  £37. 


Ludlow,  Serjt. — I  hope  your  lordship  will  allow  me  to  apply  to  the 
Court  of  Queen's  Bench  to  increase  the  amount  of  verdict. 

Coleridge,  J. — I  will  give  you  leave  to  move  to  increase  the 
damages,  as  it  may  save  the  parties  the  expense  of  coming  down 
again,  {b) 

Ludlow,  Serjt,  and  F.  V.  Let,  for  the  plaintiffs. 

Carrington,  for  the  defendant 

(a)  In  the  caae  of  TVicAr  ▼.  Txuk^  it  was  held,  that  where  a  defendant,  under  a  plea  of  aet-off 
in  ihe  whole  deelaraiion,  provea  a  sum  owing  to  him  from  the  plaintiflf  leaa  than  the  amount  of 
llie  claim  tbmt  the  plaintiff  has  established,  the  defendant  is  not  entitled  to  have  a  verdict  en« 
lered  for  him  on  tlut  issue  for  the  amount  which  he  has  so  proved,  but  the  issue  must  be  found 
for  the  plaintiff,  unless  where  the  defendant,  by  all  his  pleas  taken  together,  covers  the  whole 
cause  of  action,  and  in  those  cases  in  which  a  defendant  doea  not  do  so,  his  proper  course  is  to 
plead  the  set-off  only  as  to  so  much  as  be  can  prove. 

(5)  No  motion  was  made. 

2N 
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{Crown  Side.) 
BEFORE  Ma  BARON  GURNET. 

REGINA  V.  POOL.— p.  728. 

A  priaoner  who  ii  tried  for  maDsIaughter  on  the  coroner*!  inqaintion,  may  be  eonnded  of  en 
Mnult  under  the  11th  eecL  of  the  stat  I  Vict,  c  85. 

Manslaughter. — The  prisoner  was  charged  on  the  coroner's  inqui- 
sition with  manslaughter,  in  having  killed  William  Wicks,  by  striking 
and  beating  him.  The  grand  jury  had  ignored  the  bill  of  indictment 
which  had  been  preferred  against  the  prisoner  for  this  alleged  man- 
slaughter. 

As  soon  as  the  prisoner  had  been  arraigned, 

Rickardsy  for  the  prosecution,  stated  that  the  cause  of  the  death  of 
the  deceased  could  not  be  sufficiently  ascertained,  and  he,  therefore,  pro- 
posed not  to  offer  any  evidence. 

Gurnet,  B. — ^Taking  that  to  be  so,  we  should  have  evidence  as  to 
the  blows,  because  on  this  inquisition  the  prisoner  may  be  convicted  of 
an  assault  under  the  11th  section  of  the  stat.  1  Vict.  c.  85.  (a) 

The  case  proceeded,  but  there  being  no  evidence  of  any  assault 
except  a  declaration  of  the  deceased,  which  the  learned  baron  held  to 
bo  inadmissible,  as  not  being  in  articulo  mortis. 

The  prisoner  was  acquitted. 

Richards  for  the  prosecution. 

(a)  By  7  Will.  4,  1  Vict.  c.  85,  a.  1 1,  it  ia  enacted,  **  that  on  the  irUd  of  any  peraon  /«r 
anyftUmy  whatever,,  where  the  crime  charged  ahaii  include  OBnauU,  the  jary  may  acquit  of  the 
felony,  and  find  the  party  guilty  of  an  assault,  if  the  evidence  shall  warrant  such  finding;  and 
the  party  may  be  imprisoned  for  any  term  not  exceeding  three  years,  and  hard  labour  may  be 
added,  and  also  solitary  confinement,  not  exceeding  one  month  at  a  time,  or  three  monthi  in 
any  one  year.** 


WORCESTER  ASSIZES 

{Crown  Side.) 
BEFORE  MR  BARON  GURNEY. 


REGINA  V.  GEORGE  PRICE  and  RICHARD  PRICE.— p.  729. 

A.  &  B.  were  charged  unilrr  the  stat  7  &  8  Geo.  4,  c  30,  s.  17,  with  setting  fire  to  a  wood.  It 
appearsd  that  tlMy  set  fire  to  a  summer-houM,  which  was  in  the  wood,  and  that  frmn  the 
summer>houso  the  fire  was  communicated  to  ths  wood : — Heldt  that  A.  dc  B.  might  be  pr<^ 
perly  conTicted  on  this  indictment 
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The  prisoners  were  indicted  for  setting  fire  to  a  wood  under  the  7  k 
8  Geo.  4,  c.  30,  s.  17. 

It  appeared  that  the  prisoners  set  fire  to  a  summer-house,  which  was 
built  of  brick,  thatched,  and  open,  and  was  at  the  distance  of  several 
hundred  yards  from  the  house  of  the  prosecutor,  and  therefore  not  fall- 
ing within  the  term  "  outhouse."  The  summer-house  was  in  the  wood, 
and  some  of  the  trees  overhung  it,  and  their  branches  were  burned  by 
the  fire,  which  consumed  the  summer-house,  and  also  burned  some  of  tho 
Trees. 

Whateleyj  for  the  prosecution,  in  his  opening  said,  that  although  the 
setting  fire  to  the  summer-house  was  not  a  felony,  still  it  was  an  unlaw- 
ful act,  and  as  the  probable  consequence  of  that  unlawful  act  was  the 
burning  of  the  trees,  the  prisoners  were  just  as  guilty  as  if  they  had  set 
the  trees  on  fire  with  their  own  hands. 

GuRNEY,  B.  (in  summing  up). — The  prisoners  are  indicted  for  setting 
fire  to  a  wood ;  no^f  if  they  were  guilty  of  setting  fire  to  the  summer* 
house,  and  by  that  means  the  wood  was  burnt,  they  are  guilty  of  the 
offence  charged,  for  it  is  quite  immaterial  by  what  means  it  waa 
effected. 

Verdict — Guilty. 

Whateley  and  DomvtUe  for  the  prosecution. 


REGINA  V.  CURNOCK  and  STEPHENS.— p.  730. 

Aa  indictment  for  assaulting  a  gamekeeper  with  a  weapon  (under  the  stat.  9  Geo.  4,  c.  64, 
a.  2),  suted,  that  the  defendants  were  in  certain  land  of  J.  R.,  Earl  of  B.,  bj  night» 
armed  with  guns,  for  the  purpose  of  destroying  game,  and  that  they  were  **  then  and 
there  in  the  said  land  by  night  as  aforesaid,  by  one  W.  R.,  the  servant  of  the  said  J.  R., 
Earl  of  B.,  then  and  there  having  lawful  authority  to  seize  and  apprehend  the  said  [de- 
fendants] found,"  and  that  the  defendants  with  the  guns  assaulted  and  offered  violenoo 
to  W.  R. : — Ilddy  that  the  indictment  was  bad,  as  it  did  not  sufficiently  show  that  the 
defendants,  when  found  by  W.  R.,  were  committing  any  offence  against  the  stat.  9  Geo. 
4,  c.  64. 

Assaulting  a  gamekeeper  with  a  weapon. — The  first  count  of  the 
indictment  (a)  was  in  the  following  form : — 

"  The  jurors  for  our  lady  the  queen,  upon  their  oath  present,  that 
John  Stephens,  late  of  the  parish  of  Madresfield,  in  the  said  county  of 
Worcester,  labourer,  and  William  Curnock,  late  of  the  same  parish, 
labourer,  on  the  8d  day  of  January,  4  Vict.,  about  the  hour  of  two  in 
the  night  of  the  same  day,  at  the  parish  aforesaid,  in  the  county  afore* 
said,  by  night  did  unlawfully  enter  certain  enclosed  land  in  the  occu- 
pation of  John  Reginald  Earl  Beauchamp  there  situate ;  and  were  by 
night  then  and  there  unlawfully  in  the  said  land  armed  with  certain 
guns,  then  and  there  for  the  purpose  of  taking  and  destroying  game ; 
and  that  the  said  John  Stephens  and  the  said  William  Curnock  were 

(a)  This  count  was  intended  to  be  framed  under  the  second  section  of  the  Poaching  Aot 
d  Geo.  4,  c.  69,  which  makes  this  offence  a  transportable  misdemeanor. 
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then  and  there  in  the  said  land  by  night  as  aforesaid,  by  one  William 
Ryall,  the  servant  of  the  said  John  Reginald  Earl  Beauchamp  (the  said 
William  Ryall  then  and  there  having  lawful  authority  to  seize  and  appre- 
hend the  said  John  Stephens  and  the  said  William  Curnock)  found,  and 
that  the  said  John  Stephens  and  the  said  William  Curnock  with  the  guns 
aforesaid,  which  they  the  said  John  Stephens  and  William  Curnock  in 
both  their  hands  then  and  there  held,  did  then  and  there  unlawfully 
assault,  beat,  and  offer  violence  towards  the  said  William  Ryall,  the  said 
William  Ryall  then  and  there  being  lawfully  authorized  to  seize  and  ap- 
prehend the  said  John  Stephens  and  the  said  William  Curnock,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  queen,  her  crown  and  dignity."  Second  count, 
for  a  common  assault.     The  defendants  were  found  guilty. 

Godson,  for  the  defendant  Stephens  in  arrest  of  judgment. — The  first 
count  of  this  indictment  is  bad.  Unless  the  defendants  were  found 
committing  the  offence  the  gamekeeper  had  no  right  to  apprehend  them. 
Now  the  indictment  neither  states  that  they  were  found  committing  the 
offence  in  the  words  of  the  act,  nor  sufficiently  refers  to  the  previous 
averments. 

GuRNEY,  B. — Mr.  Lee,  what  have  you  to  say  to  this  objection  ?  Does 
the  indictment  sufficiently  show  that  the  defendants  were  found  com- 
mitting the  offence  ? 

F,  V,  Lee  and  Whitmore,  for  the  prosecution. — The  first  part  of  the 
indictment  alleges  that  the  defendants  entered  and  were  in  the  land  by 
night,  and  the  second  part  sufficiently  refers  to  the  first  part  to  incorpo- 
rate it  within  it.  The  words  "  then  and  there  by  night  as  aforesaid,'* 
by  reference  to  the  previous  part  of  the  indictment  sufficiently  incorpo- 
rate the  purpose  for  which  the  defendants  were  there. 

Godson. — The  case  of  Davies  v.  Rex,  10  B.  &  C.  89,  shows,  that  the 
words  ^'  then  and  there"  only  mean  on  the  day  and  year  aforesaid,  at 
the  parish  aforesaid,  in  the  county  aforesaid ;  and  the  other  words  are 
not  sufficient  to  incorporate  the  previous  part  of  the  indictment  with  the 
allegation  in  question. 

Greaves,  on  the  same  side. — The  cases  of  Davies  v.  Rex,  and 
Reg.  V.  Nicholas,  ante,  vol.  7,  p.  538,  are  clear  authorities  to  show  that 
the  words  "then  and  there"  only  refer  to  the  day  and  parish  previously 
mentioned,  and  "by  night  as  aforesaid,"  only  carries  it  one  step  further, 
and  refers  to  the  night  generally.  In  Reg  v.  Wilkes,  Id.  p.  811,  which 
was  a  case  on  the  9th  section  of  the  statute,  I  objected,  that,  although 
the  indictment  was  that  the  said  A.  B.,  &c.,  "  then  and  there  by  night 
as  aforesaid,"  being  armed,  it  was  insufficient,  because  it  did  not  insert 
the  words  "at  the  time  when  they  were  in  the  land,"  and  although 
Baron  Parke  did  not  hold  the  objection  fatal,  still  he  clearly  thought  it 
entitled  to  great  weight,  as  he  desired  that  the  words  might  in  future  be 
inserted.  Now  that  was  a  much  nicer  objection  than  this,  because  there 
"as  aforesaid"  must  refer  to  the  time  previously  mentioned,  here  "as 
aforesaid"  is  said  to  refer  to  the  purpose  previously  mentioned.  The 
only  thing  "  as  aforesaid"  can  refer  to  is  "  night,"  for  "  then  and  there" 
are  themselves  words  of  reference.  The  indictment  should  either  have 
averred  that  the  defendants  were  found  committing  the  said  offence,  or 
that  they  were  found  by  night  in  the  land  armed  as  aforesaid  for  the  pur- 
pose aforesaid. 
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,  W.  J.  Alexander^  for  the  defendant  Curnock. — The  statute  only- 
authorizes  the  gamekeeper  to  apprehend  persons  wlio  are  then  committing 
an  offence  against  its  provisions.  The  present  indictment  does  not  show 
that  that  was  so,  and  it  is,  as  I  submit,  therefore  bad. 

Gurnet,  B. — As  this  is  the  first  indictment  that  has  come  before  me 
upon  this  section  of  the  act  of  Parliament,  I  will  consider  the  point  and 
give  judgment  to-morrow. 


Baron  Gurnet  said,  "  I  have  considered  the  objection,  and  am  of 
opinion  that  it  is  a  good  one,  and  the  judgment  must  therefore  be 
arrested  on  the  first  count  of  the  indictment. 

Judgment  arrested  on  the  first  count,  the  defendants  being  sentenced 
on  the  second  count. 
F,  V.  Lee  and  Whitmare  for  the  prosecution. 
Godsan  and  Oreaves  for  the  defendant  Stephens. 
W»  J.  Alexander  for  the  defendant  Curnock. 


WORCESTER  CITY  ASSIZES. 


BEFORE  MR.  JUSTICE  COLERIDGE. 


DOE  on  the  demise  of  the  Trustees  of 'the  Schools  and  Almshouse  of  the 
City  of  Worcester  v.  ROWLANDS.— p.  734. 

In  an  ■ction  of  covenant  the  declaration  stateil,  that  the  defendant  covenanted  to  occupy  demiaed 
premisea  in  a  proper  manner,  and  to  keep  them  in  repair.  Breaches — that  the  defendant  did 
not  occupy  in  a  proper  manner,  and  did  not  keep  the  premisea  in  repair.  Plea — that  the 
defendant  did  occupy  in  a  proper  manner,  and  did  keep  the  premises  in  repair : — Htld,  that  on 
these  issues  the  plaintiff  had  the  right  t4)  begin. 

Ih  an  action  of  covenant  fur  non-repair  of  premises,  held  by  the  defendant  under  a  lease  which 
has  several  years  to  run,  the  proper  measure  of  damages  is  not  the  amount  that  would  be 
leqaired  to  put  the  premises  into  repair,  but  the  amount  to  which  the  reversion  is  injured  by  the 
premises  being  out  of  repair.  , 

A  tenant's  allowing  a  footpath  to  be  made  across  a  part  of  demised  premises,  is  no  breach  of  a 
covenant  to  occupy  the  premisea  in  a  proper  manner. 

Covenant. — ^The  declaration  stated  that  the  plaintiffs  had,  on  the  14th 
of  June,  1808,  demised  to  the  defendant  certain  premises,  consisting  of  a 
warehouse,  a  stable,  and  garden-ground,  situate  at  the  Butts,  in  the  city 
of  Worcester,  for  the  term  of  forty-one  years  from  Lady-day,  1806,  at  a 

VOL.  xxzvin.  64  2  n  2 
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rent  of  j612  a  year;  and  that  the  defendants,  in  and  by  the  said  lease, 
covenanted  to  occupy  the  premises  in  a  proper  manner,  and  well  and 
sufficiently  to  repair  and  uphold  the  buildings  demised ;  and,  if  neces- 
sary, to  rebuild  the  warehouse,  and  also  to  keep  in  repair  the  pales  and 
fences.  Breach — ^that  the  defendant  did  not  well  and  sufficiently  repair 
and  uphold  the  buildings,  and  keep  in  repair  the  pales  and  fences,  and 
that  he  did  not  occupy  the  demised  premises  in  a  proper  manner.  Pleas— 
that  the  defendant  did  well  and  sufficiently  repair  and  uphold  the  build- 
ing, and  did  keep  in  repair  the  pales  and  fences,  and  also  that  he  did 
occupy  the  demised  premises  in  a  proper  manner. 

Talfourd^  Serjt,,  for  the  defendant,  claimed  the  right  to  begin. 

LvdloWj  Serjt.,  for  the  plaintiffs. — I  submit  that  the  plaintiffs  must 
begin,  by  showing  in  what  respect  the  defendant  has  broken  his  cove- 
nant. One  of  the  issues  is,  whether  the  defendant  has  occupied  in  a 
proper  manner.  If  the  defendant  is  to  prove  good  occupation,  he  must 
prove  all  that  he  has  ever  done  from  the  beginning  of  his  lease ;  and 
when  he  has  proved  ninety-nine  things  done,  which  the  plaintiffs  care 
nothing  about,  the  defendant  then  comes  to  the  hundredth,  which  is  the 
real  matter  in  dispute ;  and  on  the  covenant  to  repair,  the  defendant 
will  have  to  prove  all  that  he  has  done,  and  that  may  be  for  the  most 
part  what  we  do  not  complain  of 

Coleridge,  J. — If  there  was  no  evidence  offered  on  either  side,  which 
party  would  have  the  verdict  ? 

Ludhwy  Serjt. — I  apprehend  that  that  is  not  always  the  criterion,  but 
that  the  question  is,  who  is  the  substantial  actor. 

Talfourdy  Serjt.— That  way  of  putting  it  would  always  give  the 
plaintiff  the  right  to  begin,  as  the  plaintiff  is  always  the  actor  in  seeking 
damages.  The  decisions  are  not  all  of  them  easily  reconciled ;  but  at 
the  last  sittings  there  was  an  action  of  covenant  against  a  master  for  not 
properly  teaching  his  apprentice,  and  he  pleaded  that  he  did  properly 
teach  him ;  and  the  Lord  Chief  Justice  Tindal  held  that  there  was  no 
issue  on  the  plaintiff.  My  brother  Channel  was  on  the  one  side,  arid 
my  brother  Bompas  on  the  other. 

Coleridge,  J. — There  was  a  case  at  Bristol,  where  the  question  was, 
whether  a  horse  was  sound,  {a)  The  defendant  pleaded  that  he  was 
sound,  and  I  allowed  him  to  begin ;  but  I  think  I  was  wrong. 

Talfourd^  Serjt. — Unsound  is  an  affirmative. 

Ludlow^  Serjt. — It  is  in  your  lordship's  discretion ;  but  if  your  lord- 
ship decides  against  me,  I  can  have  no  new  trial,  if  the  court  should  think 
I  ought  to  have  bt  gun. 

Coleridge,  J. — I  think  you  should,  if  I  decided  against  you,  and  the 
court  sijould  think  that  I  was  wrong  in  not  letting  you  begin.  (6)  It 
would  be  a  disadvantage  to  you,»and  I  think  that  you  ought  to  have  an 
opportunity  of  having  the  point  reconsidered. 

Ludlow^  Serjt. — If  a  defendant  alleges  collateral  matter  in  answer  to 

(o)  The  caaa  of  Fisher  v.  Jnyee,  referred  tii  in  lh«  cane  of  Osborn  ▼.  Thompnon^  ante,  p.  887, 
(6)  In  the  case  of  Huckman  v.  Furnif^  3  M.  &  W.,  505,  Lord  Abintj^er  and  Baron  Aldenon 
intimated  that  the  court  might  ^ant  a  new  trial,  if  the  judge  at  the  trial  had  allowed  a  par^  to 
beipn  who  had  not  a  right  to  do  no ;  although,  in  an  earlier  case,  (the  caae  of  Burweil  v.  Niehomn^ 
1  M.  dc  Roh.  304,)  the  L.  C.  J.  said,  that  the  court  doub'ed,  whether,  under  any  clrcumatancei» 
a  new  trial  ought  to  lie  granted  on  the  ground  that  the  judge  at  Nisi  Prius  had  come  to  an  incor- 
rect decision  as  to  the  right  of  beginning.  **  It  seemed  rather  a  matter  of  practice  and  regulation 
lor  the  presiding  judge  to  exercise  his  discretion  upon,  than  one  which  the  court  in  banc  wen  to 
datormine  as  matter  of  law:"  but  see  the  case  of  Chapman  f.  Efnden,  ante,  p.  713. 
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the  declaration,  I  apprehend  that  the  defendant  begins :  but  if  the  plea 
is  a  mere  denial  of  the  declaration,  whether  affirmative  or  negative,  the 
plaintiff  should  begin. 

Coleridge,  J. — The  rule  of  the  judges,  referred  to  in  the  case  of 
Carter  v.  Jones,  ante,  vol.  6,  p.  64,  {25  E.  C.  L.  R.  283,)  is  not  a  rule  of 
general  application,  but  only  applies  to  particular  actions,  of  which  this 
is  not  one. 

Ludlow,  Serjt. — If,  in  an  action  of  trespass,  a  right  of  way  is  set  up,  it 
is  a  new  case ;  but  these  pleas  are  really  no  more  than  a  denial  of  the 
plaintiff's  cause  of  action. 

Coleridge,  J. — I  think  that  the  plaintiffs  should  begin.(flr) 

Ludlow,  Serjt.,  opened  his  case,  and  stated,  that  since  the  granting  of 
the  lease,  several  cottages  and  other  buildings  had  been  erected  on  the 
demised  premises,  in  addition  to  those  which  were  there  at  tlie  time  of 
the  granting  of  the  lease,  and  that  the  whole  of  the  buildings  and  fofipes 
were  out  of  repair.  He  also  stated  that  the  gardens  had  been  conlfejted 
into  masons'  yards,  and  that  the  defendant  had  allowed  footpaths  to  be 
made  over  a  part  of  the  demised  premises. 

To  prove  the  want  of  repair,  Mr.  Edward  Lucy  was  called.  He  said : 
"  I  am  an  architect  and  builder ;  I  know  the  property  at  the  Butts,  in 
the  possession  of  the  defendant;  on  the  25th  of  February  last  I  surveyed 
it ;  the  property  consists  of  a  large  warehouse,  and  also  rooms  over  the 
warehouse  which  are  let  out  for  dwellings;  the  outer  walls  of  the  ware- 
house are  in  a  shattery  state ;  the  arches  of  the  windows  are  tumbling 
out,  and  it  is,  as  I  think,  in  a  dangerous  state ;  there  are  four  small  tene- 
ments ;  they  are  in  a  bad  state,  and  want  renovating ;  the  roofs  want 
repairing ;  the  fence  in  front  is  in  a  very  bad  state ;  some  other  tene- 
ments are  at  the  other  end ;  they  are  also  out  of  repair ;  there  is  some 
fence  that  has  been  attempted  to  be  repaired ;  I  have  known  the  place 
for  forty  years;  it  was  a  garden  then;  it  is  now  pigsties,  bowling-alleys, 
cart-sheds,  and  stone-masons'  yards ;  that  is  in  my  judgment  not  a  pro- 
per occupation  of  garden-ground;  it  is  a  deterioration  of  the  property; 
my  estimate  of  the  repairs  is  157/.  12«. ;  but  I  could  not  undertake  to 
put  the  premises  in  repair  for  that  money." 

In  his  cross-examination  he  said — ^I  recollect  the  place  in  1806  or 
1808;  part  of  it  was  then  garden-ground.  I  consider  the  property  worth 
less  now  than  it  was  then.  Four  of  the  tenements  have  been  built  since 
1808,  and  the  fctur  others  were  made  out  of  the  stable.  I  don't  think 
£500  has  been  laid  out  on  the  place  by  Mr.  Rowlands.  My  estimate 
includes  the  repairing  of  all  the  buildings  that  are  there  now.  The  tene- 
ments built  of  Broseley  brick,  which  are  furthest  from  the  Severn,  were 
built  since  the  lease ;  the  repairing  of  them  would  amount  to  30/.  The 
building  opposite  Broad  field  was  also  built  since  the  lease ;  the  repair 
of  that  would  be  about  5/.  The  mason's  shop  we  put  a  sovereign  down 
for.  I  put  down  a  sum  of  69/.  for  buildings  and  fences.  The  want  of 
repair  arises  not  from  any  sudden  cause,  but  from  gradual  decay  and 
neglect. 

On  the  part  of  the  plaintiff  it  was  proposed  to  show,  that  the  defend- 
ant allowed  foot-paths  to  be  made  over  the  property. 

Coleridge,  J. — How  do  you  make  this  a  breach  of  these  covenants? 

(a)  See  the  caaea  of  Soward  v.  Leggat,  ente,  vol.  7,  p.  613,  (32  £.  C.  L.  R.  654,)  and  ii«- 
ton  V.  Perket,  ante,  p.  94,  and  the  notes  to  that  cam  and  the  case  of  Chapman  v.  Emden^ 
•nto  p.  712. 
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LvdloWy  Serjt. — I  put  it  as  occupying  the  land  in  an  improper  maxir 
ner.  I  submit,  that  if  a  person  rents  gardens,  it  is  a  breach  of  covenant 
to  occupy  in  a  proper  manner  if  he  make  pigsties  and  roads  there,  and 
allow  windows  to  be  opened. 

M'Mahofiy  on  the  same  side. — If  a  person  is  to  occupy  gardens  in  a 
proper  manner,  it  must  be  by  occupying  them  as  gardens. 

Coleridge,  J. — I  think  that  the  tenant's  allowing  foot-paths  across 
the  property  is  not  a  breach  of  this  covenant,  because  the  only  way  in 
which  it  could  be  so,  is,  that  the  landlord  would  be  bound  by  what  the 
tenant  did,  which  he  certainly  would  not  be.  {a) 

Talfourdj  Serjt.,  for  the  defendant,  submitted  that  the  defendant  was 
not  liable  at  all  for  the  non-repair  of  any  building  erected  since  the 
granting  of  the  lease,  and  with  respect' to  the  original  buildings,  the  jury 
ought  to  give  very  small  damages;  first,  because  the  buildings  were 
vcy  old ;  and  secondly,  because  the  lease  had  several  years  to  run,  and 
whtMveT  damages  the  jury  gave  in  this  action,  the  plaintiffs  would  not 
be  bound,  and  could  not  be  compelled,  to  lay  them  out  in  repairs. 

Coleridge,  J.  (in  summing  up.) — In  this  case  there  is,  for  all  that 
appears,  a  vaUd  subsisting  lease  of  this  property,  which  contains  a  cove- 
nant to  repair,  which  has  been  to  some  extent  broken ;  and  for  that 
breach  of  covenant  the  plaintiffs  are  entitled  to  damages,  notwithstand- 
ing that  the  lease  is  in  existence  and  has  some  years  to  run.  If  a  lease 
were  granted  containing  such  a  covenant  as  the  present,  and  that  lease 
had  one  hundred  years  to  run,  and  the  covenant  was  broken  in  the  first 
year,  the  landlord  would  be  entitled  to  some  damages  for  that  breach  of 
covenant,  though  the  lease  would  not  expire  for  ninety-nine  years  to 
come ;  but  in  estimating  the  damages  in  cases  where  the  lease  has  a 
long  time  to  run,  it  is  not  fair  to  take  the  amount  that  would  be  neces- 
sary to  put  the  premises  into  repair  as  the  measure  of  the  damages ;  for 
in  such  cases,  when  the  damages  are  awarded  to  the  landlord,  he  is  not 
bound  to  expend  them  in  repairs,  neither  can  he  do  so  without  the 
tenant's  permission  to  enter  on  the  premises.  The  true  question  there- 
fore is — to  what  extent  is  the  reversion  injured  by  the  non-repair  of  the 
premises  ?  If  the  lease  had  ninety-nine  years  to  run,  it  could  not  make 
much  difference  in  the  value  of  the  reversion  whether  the  premises  were 
now  in  repair  or  not  This  lease  however  will  expire  in  about  six  years. 
It  appears  also  that  this  property  originally  consisted  of  a  warehouse,  a 
stable,  and  gardens ;  and  the  plaintiffs  say  that  the  erection  of  the  pre- 
sent tenements  was  wrongful ;  but  they  (waiving  that  for  the  present) 
have  sent  surveyors  who  make  an  estimate  amounting  to  between  ^6150 
and  £160.  The  defendant  says,  "  I  may  have  done  wrong  by  putting 
up  these  tenements ;  but  on  the  covenants  contained  in  this  lease  I  am 
only  bound  well  and  sufficiently  to  repair  and  uphold,  and,  if  need  be, 
to  rebuild  the  warehouse  and  stable,  and  to  keep  the  hedges,  pales,  and 
other  fences  in  tenantable  repair :"  and  I  think  that  under  this  covenant 
the  defendant  is  only  bound  to  keep  in  repair  the  buildings  which  were 
on  the  premises  at  the  time  of  the  granting  of  the  lease,  and  to  rebuild 
them  if  necessary,  and  to  keep  up  the  fences ;  and  that  in  estimating  the 
damages  you  ought  not  to  take  into  consideration  the  new  cottages  that 
have  been  built  since  the  granting  of  the  lease.  The  surveyors  have 
mentioned  a  sura  of  je30  for  the  repair  of  the  Broseley-brick  cottages, 

(a)  See  the  c«»s  of  Woody.  Veal,  5  B.  end  A.  464,  (7  E.  C.  L.  R.  158.) 
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^nd  also  sums  of  £5  and  dBl,  for  repairing  some  other  buildings,  all  of 
which  must  be  deducted  if  these  buildings  were  not  in  existence  at  the 
time  of  the  granting  of  the  lease.  The  learned  serjeant  {Ta/fourd)  has 
said  that  you  must  make  a  further  deduction  on  account  of  the  age  of 
the  building ;  but  I  do  not  go  that  length ;  for  as  the  tenant  is  not  only 
to  repair  but  to  rebuild  if  necessary,  the  plaintiffs  are  entitled  to  have 
such  parts  of  the  premises,  as  this  covenant  relates  to,  kept  always  in 
good  repair.  The  question  therefore  that  you  have  to  determine  is — 
how  much  the  reversion  is  injured  by  the  breach  of  this  covenant,  the 
covenant  being  limited  to  the  original  buildings  and  to  the  fences. 

Verdict  for  the  plaintiffs,  damages  de40. 

Ludlow,  Serjt.,  Curwoody  and  M'Mahon,  for  the  plaintiffs. 

Talfourd,  Serjt.,  and  R.  V.  Richardsy  for  the  defendant. 


REGINA  V.  CHARLES  THOMAS.— p.  741. 

A.  wai  treating  B.  at  a  beer-houM,  and  A.  wishing  to  pay,  put  down  a  aovereign,  desiring  the 
landlady  to  give  him  change;  she  could  not  do  so,  and  B.  said  that  he  would  go  out  and  get 
change.  A.  said  "You  won't  come  back  with  the  change.''  B.  replied,  **  Never  fear.**  A. 
allowed  B.  to  take  up  the  sovereign,  and  B.  never  returned  either  with  it  or  the  change : — 
Htld<,  no  larceny,  aa  A.  having  permitted  the  sovereign  to  be  taken  away  for  the  purpose  of 
being  changed,  be  could  never  have  expected  to  receive  back  the  specific  coin,  and  had  there- 
fore divested  himself  of  the  entire  possesadon  of  it. 

Larceny. — The  prisoner  was  indicted  for  stealing  a  sovereign,  the 
property  of  Thomas  Hins. 

It  appeared  that  the  prosecutor  and  the  prisoner,  having  entered  a 
beer-shop,  were  drinking  together,  and  that  the  prosecutor,  who  had 
agreed  to  treat  the  prisoner,  took  a  sovereign  out  of  his  pocket  for  the 
purpose  of  paying,  and  offered  it  to  the  landlady  to  change,  and  upon 
her  declaring  her  inability  to  do  so  she  placed  it  on  the  table,  and  the 
prisoner  said,  "  m  go  and  get  change."  The  prosecutor  said,  "You 
won't  come  back  with  the  change,"  to  which  the  prisoner  replied, 
"  Never  fear,"  and  taking  up  the  sovereign  left  the  house,  and  did  not 
again  return.  It  appeared  from  the  evidence  of  the  prosecutor  that  he 
was  not  aware  of  the  last  remark  of  the  prisoner,  nor,  at  first,  that  he 
had  gone  out  with  the  sovereign,  but  he  had  not  offered  any  opposition 
to  the  prisoner's  taking  it,  having  left  the  sovereign  on  the  table  after 
his  reply  to  the  prisoner's  offer. 

StreettTiy  for  the  prisoner,  submitted,  that  the  intention  of  the  prisoner 
was  clearly  to  be  collected  from  the  evidence,  and  that  as  it  appeared 
that  the  taking  was  with  intent  to  get  change,  any  subsequent  felonious 
intent  of  converting  it  to  his  own  use  would  not  constitute  a  trespass 
sufficient  to  render  it  a  felony ;  and  that  the  prosecutor  having  parted 
with  the  legal  possession  of  the  sovereign,  the  subsequent  appropriation 
of  the  money  by  the  prisoner  did  not  amount  to  larceny. 

HuddUstofiy  for  the  prosecution,  submitted,  that  it  did  not  appear  by 
the  evidence  that  the  prosecutor  had  consented  to  the  taking  of  the 
sovereign. 

CoLERiDOE,  J. — I  think  that  the  passive  conduct  of  the  prosecutor 
amounted  to  a  sufficient  sanction  of  the  taking. 

Huddkaton. — I  submit  that  the  prosecutor  had  not  divested  himself 
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of  the  property  in  the  sovereign  by  even  giving  it  to  the  prisoner  for 
change,  and  that  it  remained  his  till  it  was  actually  changed. 

Coleridge,  (having  conferred  with  Gurnev,  B.) — It  appears  quite 
clear  that  the  prosecutor  having  permitted  the  sovereign  to  be  taken 
away  for  change,  could  never  have  expected  to  receive  back  again  the 
specific  coin,  and  he  had  therefore  divested  himself,  at  the  time  of  the 
taking,  of  the  entire  possession  in  the  sovereign,  and  consequently,  I 
think,  that  there  was  not  a  sufficient  trespass  to  constitute  a  larceny. 

Verdict — Not  guilty. 

Huddlestouy  for  the  prosecution. 

Slreeten^  for  the  prisoner. 


STAFFORD  ASSIZES. 

{Civil  Side.) 

BEFORE  MR.  BARON  GURNEY. 


BANNISTER  and  Another  t>.  BANNISTER  and  Others.— p.  743. 

The  custom  is  that  when  butty  colliera  leave  off  working  a  coal  mine,  without  ginng  notice, 
they  are  not  entitled  to  be  paid  for  gate-roading,  air-heading,  or  coals  undergone ;  but  if  tbey 
leave  after  having  given  notice,  they  are  entitled  to  be  paid  for  these  things  by  the  owner  cif 
the  mine ;  and  if  the  mine  be  not  woriied,  they  are  not  bound  to  wait  till  the  wdrking  ia 
recommenced,  and  to  be  then  paid  by  the  succeeding  butty  collier. 

Assumpsit  for  work  and  labour.  Plea — non  assumpserunt,  by  all 
the  defendants  except  George  Bannister,  and  as  to  him  judgment  by 
default. 

It  was  opened  by  Ludlow^  Serjt.,  for  the  plaintiff,  that  this  action  was 
brought  by  the  plaintiffs,  who  were  butty  colliers,  against  the  defend- 
ants, as  owners  of  the  Trividale  Colliery,  for  the  sum  of  149/.  17*.  for 
125  yards  of  gate-roading,  132  yards  of  air-heading,  and  about  42  tons 
of  coals  undergone.  He  admitted,  that  the  plaintiffs  had  been  paid  for 
all  the  coal  raised;  but  he  submitted  that  the  custom  was,  that,  when 
butty  colliers  left  working  at  a  mine,  after  giving  fourteen  days'  notice, 
they  were  entitled  to  be  paid  for  gate-roading,  air-heading,  and  coals 
undergone. 

On  the  part  of  the  plaintiff  it  was  proved  that  the  quantities  of  gate- 
roading,  air-heading,  and  coals  undergone  were  as  before  stated,  and 
that  the  prices  charged,  which  were  according  to  a  valuation  made  by 
Mr.  Yardley,  a  mine-surveyor,  were  fair  and  reasonable ;  and  it  was 
proved  by  Mr.  John  Jones  that  he  was  present  when  Mr.  Aston,  one 
of  the  plaintiffs,  gave  a  written  notice  to  Mr.  Charles  Bannister,  the 
managing  clerk  at  the  mine,  that  the  plaintiffs  intended  to  discontinue 
the  working  there. 

Several  witnesses  were  called,  who  stated  that  the  custom  was,  that 
when  butty  colliers  left  without  giving  notice,  they  were  not  entitled  to 
be  paid  for  either  gate-roading  or  air-heading,  or  coals  undergone ;  but 
that  if  they  left  after  notice,  they  were  entitled  to  be  paid  for  that  species 
of  work  by  the  owner  of  the  mine,  or  by  the  succeeding  butty  collier. 
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A  letter  from  Mr.  Hickman  Bond,  one  of  the  defendants,  was  also  given 
in  evidence.     It  was  as  follows : — 

"  Sir, — If  you  will  meet  here  to-morrow  morning  at  nine  o'clock,  and 
bring  or  send  the  tools,  &c.,  you  took  from  here,  by  that  time  you  can 
receive  the  amount  of  your  vuluation.  "  I  am,  sir,  yours,  &c. 

«  Mr.  H.  Bannister,  Tividale,  "G.  H.  Bond." 

Tuesday,  Sept.  10,  1839." 

It  was  opened  by  Talfourdy  Serjt.,  for  the  defendants,  that  he  should 
call  Mr.  Charles  Bannister  to  prove  that  he  had  never  received  any 
notice ;  and  he  should  also  call  several  witnesses  to  show,  that,  by  the 
custom,  the  owner  of  the  mine  was  never  called  on  to  pay  for  gate-road- 
ing  and  air-heading,  and  that  if  the  butty  collier  left  without  notice,  he 
W£is  not  entitled  to  be  paid  for  the  work  by  any  one ;  and  that  if  he 
left  after  notice  he  had  no  claim  on  the  mine-owner,  but  was  entitled 
to  receive  the  amoimt  due  for  this  work  from  the  succeeding  butty 
collier. 

For  the  defendants,  Mr.  Charles  Bannister  was  called,  and  he  stated 
that  he  had  never  received  any  notice  from  Mr.  Aston ;  and  with  respect 
to  the  custom  several  witnesses  were  called,  who  stated  that  the  custom 
was,  that  if  the  working  of  the  mine  was  stopped,  the  butty  collier  was 
not  paid  for  work  of  this  kind  till  the  working  of  the  mine  was  recom- 
menced by  another  butty  collier,  no  matter  at  what  distance  of  time,  but 
the  witnesses  could  give  only  a  few  instances  within  the  last  two  or 
tliree  years ;  and  one  of  them,  (Mr.  Alton,)  who  was  a  ground-bailiff, 
and  whose  father  and  grandfather  had  been  so  before  him,  was  aware 
of  only  two  instances  within  his  own  knowledge  where  this  had  occur- 
red ;  and  he  stated  that,  in  one  of  those,  a  part  of  the  butty  collier's  claim 
had  been  liquidated  by  the  mine-owner. 

Ludlow^  Serjt.,  in  reply,  observed  that  the  custom  contended  for  by 
the  defendants  came  to  this : — A  butty  collier  might  do  this  work  in  the 
year  1841,  and  because  the  mine-owner  did  not  choose  to  have  his  mine 
worked  till  the  year  1941,  the  butty  collier's  representatives  were  to 
wait  till  that  time  to  be  paid. 

GuRNEY,  B.,  (in  summing  up.) — This  is  an  action  brought  by  the 
plaintiffs,  who  were  butty  colliers,  against  the  defendants,  as  mine- 
owners,  for  gate-roadings,  air-headings,  and  coals  undergone.  The 
f)laintiffs  have  rested  their  claim  on  a  custom  that,  where  butty  colliers 
eave  after  notice,  they  shall  be  paid  for  these  things  by  the  mine-owner 
or  the  succeeding  butty  collier.  The  defendants  allege  that  this  is  not  the 
custom,  and  that  the  custom  is,  that  the  mine-owner  is  in  no  case  liable 
to  pay  for  work  of  this  sort,  but  that  the  butty  collier's  claim  is  only 
against  the  new  butty  collier;  and  that  if  the  mine  be  not  womed,  the 
person  who  has  done  this  work  would  have  to  go  unpaid  for  any  munber 
of  years.  To  show  that  this  is  the  custom,  you  would,  I  think,  require 
the  evidence  to  be  strong  and  complete ;  but  even  the  witness,  (Mr. 
Alton,)-whose  father  and  grandfather  were  ground-bailiffs  before  him, 
can  find  only  two  instances,  and  those  within  these  three  years.  The 
plaintiffs  say  that  nothing  is  to  be  paid  if  the  parties  leave  without 
notice,  and  that  is  a  reasonable  custom.  Then  you  will  have  to  consi- 
der whether  there  was  notice  given  in  this  case ;  and  upon  this  point  I 
am  sorry  to  say  that  the  evidence  is  completely  contradictory,  and  you 
must  decide  between  the  two  witnesses ;  and  it  is  for  you  to  say  whe- 
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ther  the  note  from  Mr.  Bond,  which  has  been  put  in,  does  not  show  ia 
what  way  the  matter  really  stood,  as  in  that  note  Mr.  Bond  recognised 
the  valuation. 

Verdict  for  the  plaintiflfs,  damages  149/.  17*. 

Ludlowj  Serjt,  and  F.  V.  Leeyfor  the  plaintiffs. 

Talfourdy  Serjt,  and  R,  V.  Richards^  for  the  defendants. 


{Crown  Side.) 
BEFORE  MR.  JUSTICE  COLERIDGE. 

REGINA  V.  GRIFFITHS.— p.  746. 

In  acape  dfrmpe  it  appeared  that  the  prisoner  had  been  taken  before  the  mayor  of  N.,  charged 
with  this  oflence,  and  thet  the  proeecutriz  was  then  sworn,  and  her  statement  taken  down  bf 
the  mayoV,  who  then  asked  her  some  further  qaestions,  the  answers  to  which  were  not  taken 
down,  and  the  prisoner  was  discharged.  That  which  was  taken  down  by  the  mayor  was  not 
read  over  to  the  prosecntriz,  neither  was  it  signed  by  her  or  by  the  mayor.  The  prisoner  was 
afterwards  committed  for  trial  by  other  magistrates : — 

Heldf  that  at  the  trial  the  prisoner's  counsel  might  cross-examine  the  prosecutrix  as  to  what  she 
said  before  the  mayor  of  N.,  without  the  production  of  that  which  was  taken  down  on  that 
examination. 

Rape. — The  prisoner  was  charged  with  having  ravished  Mary  Ann 
Lowe. 

It  appeared  from  the  cross-examination  of  the  prosecutrix,  that  she 
had  twice  charged  the  prisoner  with  the  offence ;  the  first  time  before 
the  magistrates  of  the  borough  of  Newcastle-under-Lyne,  and  the  second 
time  before  the  magistrates  of  the  county  of  Stafford.  It  further  ap- 
peared, that  the  prosecutrix,  when  before  the  borough  magistrates,  was 
sworn  by  the  mayor,  who  took  down  her  statement ;  but  that,  not  being 
satisfied,  he  asked  some  further  questions,  to  which  the  prosecutrix  gave 
answers  which  were  not  taken  down ;  and  it  was  proved  that  the  state- 
ment made  by  her,  which  was  taken  down,  was  not  read  over  to  her,  or 
signed  either  by  the  magistrates  or  the  prosecutrix.  After  this  examina- 
tion the  prisoner  was  discharged,  but  he  was  afterwards  again  appre- 
hended and  taken  before  the  county  magistrates,  by  whom  he  was 
committed  for  trial. 

F.  V.  Leey  for  the  prisoner,  proposed  to  ask  the  prosecutrix,  without 
producing  that  which  was  taken  down  by  the  Mayor  of  Newcastle, 
whether  she  had  not  said  certain  things  on  that  occasion. 

Prtcf,  for  the  prosecution,  objected,  that  whatever  was  taken  dowu 
by  the  Mayor  of  Newcastle  must  be  put  in. 

F.  V.  Lee. — I  submit  that  that  is  not  necessary.  This  was  not  a 
deposition.  It  was  not  taken  in  conformity  with  the  act  of  Parliament 
It  was  not  read  over  to  the  prosecutrix  or  signed  by  her.  It  was  not 
signed  by  the  magistrate,  or  even  completed ;  and  all  that  was  written 
must  be  considered  as  mere  notes  or  rough  minutes  taken  by  the  mayor 
for  his  own  guidance. 

CoLSRiDGE,  J.,  (having  conferred  with  Guknev,  B.) — We  are  of 
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opinion  that  the  questions  may  be  put  without  the  paper  being  pro- 
duced. 

The  questions  were  put. 

Verdict — Not  guilty. 

Pricty  for  the  prosecution. 

F.  V.  Letj  for  the  prisoner. 


REGINA  V.  HALLETT  and  Six  Others.— p.  748. 

If  in  a  case  of  rape  the  jury  are  satisfied  that  non-resistance  on  the  part  of  the  prosecutrix  pr» 
ceeded  merely  from  her  being  overpowered  by  actual  force,  or  from  her  not  being  able  from 
want  of  strength  to  resist  any  longer,  or  that  from  the  number  of  persons  attacking  her  she 
considered  resistance  dangerous  and  absolutely  useless,  the  jury  ought  to  convict  the  prisoner 
of  the  capital  charge ;  but  if  they  think  from  the  whole  of  the  circumstances  that,  although 
when  the  prosecutrix  was  first  laid  hold  of  it  was  against  her  will,  yet  that  she  did  not  resist 
afterwards,  because  she  in  some  degree  consented  to  what  was  afterwards  done  to  her,  they 
ought  to  acquit  the  prisoners  of  the  capital  charge,  and  convict  them  of  an  assault  on|y. 

A  witness  at  the  trial  gave  evidence  which  was  dijferent  from  her  deposition  before  the  magis- 
trate. The  deposition  was  signed  by  a  mark,  which  she  denied  to  be  hers.  Neither  the 
magistrate  nor  his  clerk  were  at  the  trial ;  but  a  constable  proved  that  he  was  at  the  examina- 
tion, and  heard  her  deposition  read  over  to  her,  and  saw  her  with  a  pen  in  her  hand,  but  did 
not  see  her  make  her  mark.  He  also  proved  the  magistrate's  signature,  and  after  reading  the 
deposition  (which  preceded  his  own  which  he  had  signed)  he  stated  that  he  believed,  that  that 
was  the  deposition  which  was  read  over  to  the  witness : — 

Held^  that  this  deposition  might  be  read  to  the  witoeas  by  the  officer  of  the  court  for  the  judge  to 
examine  her  upon  iL 

Rape. — ^The  prisoners  were  indicted  for  having  feloniously  ravished 
Mary  Maiden. 

It  appeared  from  the  evidence  of  the  prosecutrix,  that  on  the  night  of 
the  22d  of  November  she  was  at  a  public  house  at  Wolverhampton,  at 
which  the  prisoners  and  another  person,  who  was  not  in  custody, 
were,  and  that  these  eight  persons  followed  her  to  the  door  of  her  lodg- 
ings, which  was  fastened  on  the  inside,  when  the  eight  persons  held  her 
with  her  back  against  the  door,  all  of  them  committing  the  offence  one 
after  the  other.  The  prosecutrix  admitted  that  she  had  been  on  the 
town  since  the  time  of  the  alleged  offence,  but  denied  that  she  had  been 
so  before,  though  she  admitted  that  that  was  not  the  first  time  of  her 
having  had  intercourse  with  the  other  sex. 

••  To  confirm  the  evidence  of  the  prosecutrix,  a  girl,  named  Elizabeth 
Roden,  was  called;  she  stated  that  she  lodged  in  the  same  house  as  the 
prosecutrix,  which  was  a  brothel,  and  that,  having  got  up  in  conse- 
quence of  hearing  a  noise  on  the  outside  of  the  house,  she  and  the 
woman  whose  house  it  was,  held  the  door  on  the  inside  to  prevent  its 
being  burst  open  by  the  prisoners,  who  tried  to  get  into  the  house.  This 
witness  also  stated,  that  when  the  prosecutrix  and  the  prisoners  were  at 
the  door,  she  heard  the  prosecutrix  say,  "  It  is  too  bad  for  so  many  to  be 
attacking  one  poor  girl ;  but  if  you  will  go  away,  and  come,  one  at  a 
time,  I  will  do  what  I  can  to  satisfy  you."  This  witness  gave  a  dif- 
ferent account  of  the  transaction  from  that  which  she  gave  before  the 
magistrates.  She  stated  that  she  had  been  twice  examined  before  the 
magistrates,  and  that  what  she  said  was  taken  down ;  and  that  on  each 
occasion  she  had  made  her  mark  to  her  deposition  after  it  had  been  road 
over  to  her. 
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Coleridge,  J.,  on  the  application  of  F.  V.  Let  for  the  prosecution, 
allowed  the  two  depositions  of  the  witness  to  be  shown  to  her. 

The  witness  admitted  her  mark  to  the  first  of  her  depositions,  but 
denied  that  the  mark  at  the  foot  of  the  second  was  hers. 

Neither  the  magistrate  nor  his  clerk  was  at  the  assizes,  and  a  consta- 
ble named  Jones,  who  was  present  when  Elizabeth  Roden  was  exa- 
mined before  the  magistrate  on  the  second  occasion,  was  called,  and  he 
was  desired  to  read  over  the  secand  deposition  of  Elizabeth  Roden,  and 
having  done  so,  he  said,  "  This  is  the  signature  of  the  magistrate ;  I  am 
not  sure  that  I  saw  Elizabeth  Roden  make  this  mark,  though  I  recollect 
seeing  a  pen  in  her  hand.  I  heard  her  deposition  read  over*  to  her,  and 
I  believe  this  to  be  the  same  that  was  read  over  to  her,  and  my  own 
deposition  which  was  signed  by  me,  immediately  follows  it." 

JiUen^  for  the  prisoner. — I  submit,  that  the  witness  cannot  be  exa- 
mined from  this  paper  without  caUing  either  the  magistrate  or  the  ma- 
gistrate's clerk. 

F.  V.  Lee, — From  the  cases  of  Rex  v.  Hopesy  ante,  vol.  7,  p.  136,  (32 
E.  C.  L.  R.  468,)  and  Rex  v.  Foster,  lb.  148,  (32  E.  C.  L.  R.  473,)  it  ap- 
pears that  it  is  not  absolutely  necessary  to  call  either  the  mngistrate  or 
the  magistrate's  clerk,  even  where  the  statement  is  that  of  the  accused 
party,  and  is  to  be  used  as  evidence  against  him.  If  there  is  no  evidence 
that  this  is  the  mark  of  the  witness,  this  paper  might  be  proved  by  any 
one  who  heard  her  make  the  statement 

Coleridge,  J. — The  cases  referred  to,  are  those  of  statements  of  pri- 
soners which  were  evidence  of  themselves.  This  is  a  statement  pro- 
posed to  be  put  in  merely  to  refresh  the  memory  of  the  witness. 

Jillen, — When  it  is  a  mark  and  not  a  signature,  the  proper  person  to 
prove  the  correctness  of  the  paper  is  the  person  who  read  it  over  to  the 
party. 

Coleridge,  J. — Suppose  there  was  no  mark  at  all,  why  should  not  a 
third  person  say  that  this  was  the  paper  that  was  read  over  to  the  wit- 
ness? 

Allen, — I  apprehend  that  either  the  person  who  took  it  down,  or  the 
person  who  read  it  over  to  the  witness  should  be  called. 

Coleridge,  J. — The  question  that  I  have  to  decide  is,  whether  this 
paper  may  be  now  read  to  the  witness  to  examine  her  upon  it.  It  bears 
a  mark  and  the  signature  of  the  magistrate.  The  witness  denies  her 
mark ;  but  the  other  witness,  Jones,  heard  her  examined,  and  has  proved 
the  magistrate's  signature,  and  having  read  this  paper  believes  it  to  have 
been  correctly  taken.  I  think  on  every  principle  of  common  sense  it  is 
receivable  for  the  purpose  proposed,  but  I  do  not  inquire  if  it  would  be 
so  if  it  were  the  statement  of  a  prisoner  to  be  used  as  substantive  evi- 
dence against  him  on  his  trial. 

The  two  depositions  were  read  to  the  witness,  and  she  was  exa- 
mined on  them  by  the  learned  judge,  {a) 

Coleridge,  J.,  (in  summing  up.) — In  considering  this  case  as  to  the 
capital  charge,  you  will  have  to  say  whether  this  offence  was  committed 

(a)  In  the  case  of  Btx  v.  Otdmyd,  R.  &  R.  C.  C.  88,  it  was  held  by  the  twelve  judges,  that, 
when  a  witness  upon  a  trial  gives  evidence  contradictory  to  facts  contained  in  a  deposition  made 
by  such  witness  in  a  former  proceeding,  the  judge  may  order  such  deposition  to  be  read  in  order 
to  impeach  the  credit  of  the  witness.  ^  In  that  case  the  determination  of  the  judges  was  confined 
to  the  right  of  a  judge  to  call  for  a  witnesses  deposition  in  order  to  impeach  the  credit  of  m  wit- 
ness who,  on  the  trial,  shobld  contradict  what  she  had  before  deposed ;  but  Lords  EUenborough 
and  Mansfield,  C.  J.,  thought  the  prosecutor  had  the  same  right.*' 
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fcgainst  the  will  of  the  prosecutrix,  and  whether  she  made  every  resist- 
ance that  she  could ;  but  even  if  she  at  last  consented  to  what  was  done, 
the  prisoners  may  be  found  guilty  of  an  assault,  as  there  is  no  doubt  that 
these  persons  coming  and  laying  hold  of  her  against  the  door  was  an 
assault ;  and  that  so  far,  at  least,  it  was  against  her  will,  as  she  objected 
lo  so  many  being  present  at  a  time.  However,  it  is  well  worthy  of  your 
'consideration  whether,  although  she  at  first  objected,  she  might  not  after- 
wards (on  finding  that  the  prisoners  were  determined)  have  yielded  to 
them,  and  in  some  degree  consented ;  and  this  question  is  the  more  de- 
serving of  your  attention  when  you  come  to  consider  what  sort  of  per- 
son she  was,  what  sort  of  house  she  lodged  in,  and  that  she  herself  told 
them  that  she  should  make  no  objection  if  they  came  one  at  a  time.  If 
there  was  non-resistance  on  her  part,  but  that  non-resistance  proceeded 
merely  from  being  overpowered  by  actual  force,  or  from  her  not  being 
able  from  want  of  strength  to  resist  any  longer,  or  that  fronf  the  number 
of  the  prisoners  she  considered  resistance  dangerous  and  absolutely  use- 
less, the  full  charge  is  made  out,  and  you  ought  to  convict  the  prisoners 
of  the  capital  offence :  but  if  you  think  under  all  the  circumstances  that 
the  prosecutrix,  although  at  first  objecting,  at  all  consented  to  that  which 
was  done  afterwards,  you  ought  to  convict  the  prisoners  of  the  assault 
only. 

Verdict — Guilty  of  an  assault. 

F.  V.  Lecy  for  the  prosecution. 

Mleuj  for  the  prisoners. 


REGINA  V.  HUGHES.— p.  752. 

In  a  case  of  rape,  if  there  haa  been  penetration,  the  jary  onght  to  convict  of  the  capital  offence, 
even  though  the  penetratbn  has  not  proceeded  to  the  ruptore  of  the  hymen. 

Rape. — The  prisoner  was  charged  with  having  feloniously  ravished 
Mary  Ann  Wesley. 

The  facts  of  the  case  were  very  clearly  proved  by  the  prosecutrix,  a 
girl  between  eleven  and  twelve  years  old,  and  by  a  woman  who  detected 
the  prisoner  committing  the  offence ;  but  with  respect  to  the  penetra- 
tion a  surgeon  was  called,  who  deposed  to  the  appearances  in  and  about 
the  child's  private  parts,  and  stated  his  belief  that  penetration  had  taken 
place,  but  that  the  hymen,  which  in  the  prosecutrix  was  placed  at  the 
usual  distance  from  the  opening,  had  not  been  ruptured. 

Alleriy  for  the  prisoner,  submitted,  that  as  the  hymen  was  entire  there 
could  not  have  been  sufficient  penetration  of  the  person  of  the  prosecu- 
trix to  constitute  the  capital  offence  of  rape.  He  cited  the  cases  of  Rex 
V.  Gammon^  ante,  vol.  5,  p.  321,  (24  E.  C.  L.  R.  339,)  and  Rex  v.  M^Rue, 
ante,  vol.  8,  p.  641,  (34  E.  C.  L.  R.  562.)  [a) 

CoLERiDOE,  J.,  summed  up  the  case  to  the  jury,  and  desired  them  to 
find  whether  there  had  been  penetration,  and  whether  it  had  or  had  not 
proceeded  to  the  rupture  of  the  hymen. 

Verdict — Guilty ;  the  jury  finding  that  there  had  been  penetration, 
but  that  the  penetration  had  not  proceeded  to  the  rupture  of  the 
hymen. 

(a)  See  also  the  caae  of  JZ^tna  ▼.  AUsn^  ante,  p.  81,  and  the  caie  of  Bt^na  y.  Jordbi, 
p.  118. 
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CoLERiBOE,  J. — I  shall  reserve  this  case  for  the  consideration  of  tha 
judges. 
M^Makon,  for  the  prosecution. 
•Allenj  for  the  prisoner. 


BEFORE  LORD  DENMAN,  G.  J^  LORD  ABINOER,  C.  B.,  PARKE,  B.,  ALDER- 
SON.  B.,  PATTESON.  J^  WILLIAMS,  J.,  COLERIDGE,  J^  COLTMAN,  J,  ER^ 
8KINE.  J.,  ROLFE,  B.,  AND  WIGHTMAN,  B. 

Price  appeared  to  argue  on  the  part  of  the  prisoner. 

CoLERiDOE,  J. — I  reserved  this  case  from  respect  to  my  brother  Gur- 
N£Y,  on  account  of  a  dictum  of  his.  (a)  There  is  an  express  decision  on 
this  point  by  the  twelve  judges,(A)  and  my  brother  Gurnet  says  that 
he  does  not  now  hold  t^e  same  opinion.  There  is,  therefore,  nothing  in 
the  case. 

(a)  In  the  case  of  Rex  ▼.  Gammon^  ante,  vol.  6,  p.  321,  (24  E.  G.  L.  R.  339.) 

(6)  The  case  of  Rex  v.  Russen,  1  Ea.  P.  C.  438,  which  is  as  follows: — **  Benjamin  Rus- 
sen  was  master  of  a  charity-school,  and  was  charged  with  two  forcible  rapes  on  Anne  Majne, 
one  of  the  girls  of  the  said  school,  the  first  fact  being  just  before,  the  other  just  after  she  attained 
her  age  of  ten  years.  The  child  swore  to  a  full  proof  in  both  respects,  [proof  of  both  penetra- 
tion and  emission  being  at  that  time  essential,]  and  her  testimony  was  corroborated  by  marks 
observed  on  her  linen  at  the  time,  but  she  was  deterred  by  the  prisoner's  threats  from  making 
any  discovery  till  three  or  four  months  after  the  time.  For  the  prisoner  it  was  proved  by  two 
surgeons,  whose  testimony  was  corroborated  by  four  others  who  had  examined  the  child,  that 
the  passage  of  the  parts  was  so  narrow  that  a  finger  could  not  be  introduced,  and  that  the  mem- 
brane called  the  hymen,  which  crosses  the  vagina,  and  is  an  indubitable  mark  of  virginity,  was 
'perfectly  whole  and  unbroken,  so  that  she  never  could  have  been  completely  known  by  a  man. 
But  as  this  membrane  was  admitted  to  be  in  some  subjects  an  inch,  in  others  an  inch  and  a 
half  beyond  the  orifice  of  the  vagina,  Ashurst,  J.,  who  tried  the  prisoner,  left  it  to  the  jury  to 
aay  whether  any  penetration  were  proved,  for  if  there  were  any,  however  small,  the  rape  was 
complete  in  law.  The  jury  found  him  guilty,  and  he  received  judgment  of  death ;  but  before 
the  time  of  execution  the  matter  being  much  discussed,  the  learned  judge  reported  the  case  to 
the  other  judges  for  their  opinions,  whether  his  direction  were  proper ;  and  upon  a  cbnlerenoe 
it  was  unanimously  agreed  by  all  assembled,  (in  the  absence  of  De  Grey,  C.  J.,  and  Eyie^  B.,) 
that  the  direction  of  the  judge  was  perfectly  right  They  held  that  in  such  cases  the  least  de- 
gree of  penetration  is  sufficient,  though  it  may  not  be  attended  with  the  deprivation  of  the  marks 
of  virginity.  It  was  therefore  properly  left  to  the  jury  by  the  judge,  and  accordingly  the  pri- 
soner was  executed." 

A  short-hand  report  of  the  evidence  in  the  case  of  Rex  v.  JRtiMm,  taken  by  Mr.  Joseph  Gur- 
ney,  is  contained  in  the  short-hand  writer's  notes  of  the  trials  at  the  Old  Bailey,  in  the  October 
Sessions  of  1777,  p.  360,  which  will  be  found  in  the  library  of  Lincoln's  Inn,  and  also  in  the 
city  libraiy  at  Guildhall. 

In  the  case  of  Rex  v.  Russen  it  is  stated,  that  the  membrane  called  tha  hymen  <*  is  an  indubi^ 
table  mark  of  virginity,"  and  that  ^  in  some  subjects  it  was  an  inch  and  in  others  an  inch  and  a 
half  from  the  orifice  of  the  vagina."  The  firat  proposition  appears  to  be  much  too  strongly  put, 
as  several  cases  are  mentioned  by  Dr.  Davis,  (Elem.  of  Midw.  p.  102,)  and  Dr.  Paris,  (1  Par.  d^ 
Fonb.  Med.  Jur.  203,)  in  which  the  hymen  was  entire  during  the  pregnancy  of  the  party,  and 
,  in  one  case  was  obliged  to  be  divided  by  a  surgical  operation  at  the  time  of  the  accouchement. 
With  respect  to  the  second  proposition  there  may  be  some  doubt,  as  in  all  the  preparations  in 
the  museum  of  the  Royal  College  of  Surgeons,  in  which  the  hymen  is  shown,  it  is  not  more 
than  a  quarter  of  an  inch  from  the  orifice  of  the  vagina. 
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SHREWSBURY  ASSIZES. 

{Crown  Side.) 
BEFORE  MR.  BARON  GURNET. 


REGINA  V.  ANN  WRIGHT,  MARY  WRIGHT,  and  GEORGE 
WRIGHT.— p.  754. 

On  a  charge  of  child-murder  it  appeared  that  the  child  must  hare  died  before  it  had  an  inde- 
pendent ctreulalion : — Held,  that  as  the  child  had  never  had  an  independent  circulation,  the 
charge  of  murder  could  not  be  sustained. 

On  an  indictment  for  child-murder,  no  one  but  the  mother  can  be  convicted  of  a  concealment 
of  the  birth  of  the  child. 

Murder. — The  prisoner,  Ann  Wright,  was  charged  with  the  murder 
of  her  child  by  suffocating  it,  and  the  other  prisoners  were  charged  as 
aiders  and  abettors. 

F.  V.  Lee^  for  the  prosecution,  in  his  opening,  said,  that  as  the  pri- 
soners had  no  counsel,  it  was  his  duty  to  call  the  attention  of  the  learned 
baron  to  the  evidence  of  the  surgeon,  who  would  state,  that,  in  his  judg- 
ment, the  child  must  have  died  before  it  was  fully  bom,  so  as  to  have  an 
independent  circulation ;  and  that,  if  his  lordship  agreed  with  the  opinion 
expressed  by  Baron  Parke  in  the  case  of  Rex  v.  Enocky{a)  it  would  not 
be  necessary  to  proceed  on  the  capital  part  of  the  charge. 

Gurnet,  B. — I  entirely  concur  in  the  opinion  of  Baron  Parke,  as  ex- 
pressed in  the  case  ot  Rex  v.  Enoch, 

Mr.  Martin,  a  surgeon,  was  called,  and  he  stated,  that,  in  his  judg- 
ment, the  child. must  have  died  before  it  had  an  independent  circulation. 

F.  V,  Lee, — I  propose  to  go  into  evidence  as  to  the  concealment;  but 
I  apprehend,  that,  under  the  14th  section  of  the  stat.  9  Geo.  4,  c.  31,  I 
cannot  affect  the  aiders  and  abettors  with  the  concealment. 

Gurnet,  B. — I  am  of  opinion,  that,  on  this  indictment,  no  one  can  be 
convicted  of  the  concealment  except  the  mother  of  the  child,  {b) 

The  prisoner,  Ann  Wright,  was  convicted  of  the  concealment;  and 
the  other  prisoners  acquitted  altogether.  » 

F.  V.  Leej  for  the  prosecution. 

(a)  As  to  whether  a  person  could  be  indicted  for  a  misdemeanor  in  counselling  a  conceal- 
ment of  the  birth  of  a  dead  child,  see  the  case  of  Rex  t.  Douglas,  ante,  vol  7,  p.  644,  (32  £,  C. 
\  R.  670.) 

'bj   \nct,,  -oL  ^,  p.  »39,  (24  E.  C.  L.  R.  446.) 


HEREFORD  ASSIZES. 

{Crown  Side.) 

AEFORE  MR.  JUSTICE  COLERIDGE. 

REGINA  V.  CHARLES  PAGE.— p.  756. 

An  indictment  for  uttering  counterfeit  eoin,  knowing  it  to  be  counterfeit,  (after  a  pnvunu  eon- 
Yiction,)  charged  that  the  prisoner  did  utter  a  counterfint  half-crown  to  E.  H.,  <"  knowing  tb» 

2o2 
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same  to  be  false  and  coanterfett  :'* — Held,  that  the  allegation  of  the  scienter  was  sufficient,  and 
that  the  word  **  knowing"  must  be  taken  to  spply  to  the  prisoner,  and  not  to  £.  H.,  who  w«a 
the  last  antecedent,  and  that  the  scienter  must  l)c  taken  to  apply  to  the  time  of  the  utcerins^ 
although  it  was  not  stated  to  be  "  then  and  there.'' 
An  indictment  sUted,  that  at  the  assizes  holden  at  H.,  on  the  3d  of  August,  4  Will.  4,  "  C.  P. 
(the  present  prisoner,)  togethet  with  one  T.  P.,  by  the  nsme  and  description  of  C.  P.,  late 
of  B.,  in  the  county  of  H.,  labourer,  and  T.  P.,  Iste  of  the  same,  labourer,  was  in  due  foriD 
of  law  tried  and  convicted,"  by  a  certsin  jury  duly  taken,  **  between  our  said  late  lord  the  king  and 
the  said  C.  P.  and  T.  P.,"  upon  an  indictment  against  them  for  uttering  counterfeit  coin,  they 
having  other  counterfeit  coin  in  their  possession,  "  and  thereupon  it  was  considered  bj  the 
court  there  that  the  said  C.  P.  should  be  imprisoned  for  two  years."  The  record  of  the  con- 
viction of  C.  P.  sUted  his  conviction,  and  the  acquittal  of  T.  P. : — Heid,  that  this  was  no 
variance,  and  that  this  allegation  in  the  Indictment  did  not  import  that  T.  P.  was  convicted. 

Felony. — The  indictment,  which  was  upon  sect.  7  of  2  Will.  4,  c.  34,  (a) 
for  a  felony  stated,  that,  at  the  assizes  holden  at  Hereford,  on  the 
3d  day  of  August,  in  the  4  Will.  4,  "  Charles  Page,  together  with  one 
Thomas  Page^  by  the  names  and  descriptions  of  Charles  Page,  late  of 
the  parish  of  Bromyard,  in  the  county  of  Hereford,  labourer,  and  Tho- 
mas Page,  late  of  the  same,  labourer,  was  in  due  form  of  law  tried  and 
convicted  by  a  certain  jury  of  the  country,  duly  taken  and  sworn,  be- 
tween our  said  late  lord  the  king  and  the  said  C.  P.  and  T.  P.  in  that  behalf, 
upon  a  certain  indictment  then  and  there  depending  against  them  the 
said  C.  P.  and  T.  P.,"  for  uttering  one  counterfeit  shilling,  "  knowing 
the  same  to  be  false  and  counterfeit,"  having  in  their  possession  another 
counterfeit  shilling.  "  And  thereupon  it  was  considered  by  the  court 
there  that  the  said  Charles  Page  should  be  imprisoned  and  kept  to  hard 
labour  in  the  house  of  correction  of  Hereford  for  two  years."  And  that 
the  prisoner  having  been  so  convicted,  afterwards  did  utter  a  coimterfeit 
half-crown  to  Elizabeth,  the  wife  of  Thomas  Hale,  "  knowing  the  same 
to  be  false  and  counterfeit."(*)  The  record  of  the  4  Will.  4  was  put  in: 
it  stated  the  conviction  of  Charles  Page,  and  the  acquittal  of  Thomas 
Page ;  and,  (as  it  was  stated  at  first,)  contained  the  words  "  then  and 
there"  before  "knowing  the  same  to  be  false  and  counterfeit" 

(a)  Set  out  in  Jerv.  Arch.  8th  ed.  p.  503. 

(6)  The  form  of  the  indictment  was  as  follows : — *<  Herefordshire,  to  wit  The  jurora  for 
our  Isdy  the  queen,  upon  thehr  oath  present,  that  heretofore,  (to  wit.)  at  the  assizes  and  general 
delivery  of  the  jail  of  our  lord  the  late  king,  holden  at  Hereford,  in  and  for  the  county  of  Here- 
ford, on  Saturday,  the  3d  day  of  August,  in  the  4th  year  of  the  reign  of  our  late  sovereign  lord 
William  the  Fourth,  by  the  grace  of  God  of  the  United  Kingdom,  &c,  before  the  Right  Hon. 
Sir  N.  C.  Tindal,  Knight,  chief  justice  of  our  said  late  lord  the  king,  of  his  Court  of  Common 
Pleas  at  Westminster ;  Sir  John  Gurney,  Knight,  one  of  the  barons  of  our  late  lord  the  king, 
of  his  Court  of  Exchequer  at  Westminster,  and  others  their  fellows,  justices,  &c ;  Charles  Page, 
together  with  one  Thomas  Page,  by  the  names  and  descriptions  of  Charles  Page,  late  of  the 
parish  of  Bromyard,  in  the  county  of  Hereford,  labourer,  and  Thomas  Page,  late  of  the  same, 
labourer,  was  in  due  form  of  Isw  tried  and  convicted  by  a  certain  jury  of  the  country,  duly  taken 
and  sworn  between  our  said  late  lord  the  king  and  the  said  Charles  Page  and  Thomas  Page  in 
that  behalf,  upon  a  certain  indictment  then  and  there  depending  against  them  the  said  Charles 
Page  and  Thomas  Page,  for  that  they,  the  said  Charles  Page  and  Thomas  Page,  on  the  14ih 
day  of  July,  in  the  4th  year  of  the  reign  of  our  late  sovereign  lord  William  the  Fourth,  by  the 
grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  king,  defender  of  the  £iitb, 
with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  one  piece  of  false  and  coao- 
terfeit  coin,  resembling  and  apparently  intended  to  resemble  and  pass  for  a  piece  of  the  late 
king's  current  silver  coin,  call^  a  shilling,  unlawfully,  unjustly,  and  deceitfully  did  utter  and 
put  off  to  one  Mary  Ann  Watkins,  spinster,  knowing  the  same  to  be  false  and  counterfeit,  and 
that  they,  the  said  Charles  Page  and  Thomas  Page,  at  the  time  of  such  uttering  and  putting  off 
the  said  piece  of  false  and  counterfeit  coin  as  aforesaid,  (to  wit,)  on  the  same  day  and  in  the  year 
aforesaid,  at  the  parish  aforesaid,  6cc.,  had  in  their  possession,'  besides  the  said  piece  of  false  and 
counterfeit  coin  so  uttered  and  put  off  as  aforesaid,  one  other  piece  of  false  and  counterfeit  coin, 
resembling  and  apparently  intended  to  resemble  and  pass  for  a  piece  of  the  late  king's  cunrent 
■iiver  coin,  called  a  shilling,  knowing  the  said  last-mentioned  piece  of  false  and  counterfeit  coin 
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C.  Phillips,— Isi,  There  is  a  variance.  The  present  record  omits 
"then  and  there,'*  in  the  writ  of  the  fonner  record.  And  tlie  present 
record  shows  no  oflfence ;  for,  without  the  words,  "  then  and  there'' 
before  "  knowing,"  no  ofience  is  stated ;  knowing  may  mean  at  any 
other  lime  than  when  the  uttering  took  place.  2dly,  There  is  a  va- 
ciance.  The  allegation  in  the  present  indictment  means  that  both 
Charles  Page  and  Thomas  Page  were  convicted,  whereas  -the  latter 
was  acquitted. 

Greaves-  and  Skinner,  for  the  prosecution. — 1st,  The  record  produced 
has  not  the  words  "  then  and  there ;"  2dly,  the  offence  is  sufliciently 
stated  even  upon  demurrer,  without  inserting  the  words  "  then  and 
there"  to  the  scienter ;  "  knowing"  is  a  participle  in  the  present  tense, 
and  therefore  imports  that  the  knowledge  existed  at  the  time  of  the 
uttering.  It  has  been  held,(tf)  that  an  indictment,  stating  that  "A.  B. 
being  an  officer,"  is  a  sufficient  averment  that  A.  B.  was  an  officer  at 
the  time  :  but  the  record  set  out  was,  at  all  events,  good  after  verdict, 
as  it  follows  the  words  of  the  statute.  3dly,  There  is  no  variance  or 
misdescription  of  the  record.  The  indictment  does  not  import  that  both 
the  Pages  were  convicted,  but  only  that  Charles  Page  was  convicted. 
Charles  Page  is  the  nominative  to  "  was  tried  and  convicted,"  and  the 
judgment  shows  that  he  alone  was  convicted.  If  both  had  been  con- 
victed, the  indictment  would  have  alleged  that  C.  P.  and  T.  P.  were 
tried  and  convicted,  and  would  have  stated  the  judgment  against  both. 
At  all  events,  if  there  be  a  misdescription,  it  is  wholly  immaterial.  It 
would  have  been  enough  to  have  alleged  that  Charles  Page  was  con- 
victed, without  introducing  Thomas  Page's  name  at  all.  The  intro- 
duction, therefore,  in  a  parenthesis,  of  his  name,  cannot  afford  any 
ground  for  holding  that  there  is  a  variance. 

Coleridge,  J. — First,  as  to  the  omission  of  the  words  "  then  and 
there"  to  the  scienter :  it  is  objected,  that  the  indictment  does  not  show 
any  offence,  the  objection  as  to  the  variance  being  removed,  because 
the  original  indictment  does  not  contain  the  words  "  then  and  there." 

to  be  false  and  counterfeit,  in  contempt  of  our  said  lord  the  king  and  hii  laws,  to  the  evil  example 
of  all  others  in  the  like  case  offending,  against  the  form  of  the  statute,  dec,  and  against  the 
peace,  &,c. ;  And  further,  that  the  said  Charles  Page  and  Thomas  Page,  on  the  14th  day  of  July, 
in  the  4th  year  aforesaid,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
one  piece  of  ful^e  and  counterfeit  coin,  resembling  and  apparently  intended  to  resemble  and  pass 
for  a  piece  of  the  late  king's  current  silver  cxiin,  called  a  shilling,  unlawfully,  unjustly,  and  de- 
ceitfully did  utter  and  put  off  to  the  said  Mary  Ann  Watkins,  knowing  the  same  to  be  false  and 
counterfeit,  in  contempt  of  our  said  Inte  lord  the  king  and  his  laws,  to  the  evil  example,  &c., 
against  the  form,  dec,  and  against  the  peace,  dec :  And  thereupon  it  was  considered  by  the 
court  there,  that  the  said  Charles  Page  should  be  imprisoned  and  kept  to  hard  labour  in  the 
house  of  correction  for  the  county  of  Hereford  for  two  years,  as  by  the  record  thereof  doth  more 
fully  appear.  And  the  jurors  aforesaid,  now  here  sworn  and  charged  to  inquire  for  our  said  lady 
the  queen  for  the  bo<ly  of  the  county  of  Hereford,  upon  their  oath  aforesaid,  do  further  present 
that  the  said  Charica  Page,  late  of  the  paris»h  of  Ross,  in  the  county  of  Hereford,  labourer,  having 
been  so  onvicted  as  aforesaid,  aAerwards,  (to  wit.)  on  the  3l8t  day  of  December,  in  the  4th  year 
of  our  sovereign  lady  Queen  Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  queen,  defender  of  the  faith,  with  force  and  arms,  at  the  parish  of  Ross 
aforesaid,  in  the  county  of  Hereford  aforesaid,  one  piece  ?f  false  and  counterfeit  coin,  resembling 
and  apparently  inteHiling  to  resemble  and  pasa  for  a  ^liece  of  the  queen^s  current  silver  coin, 
called  a  half-crown,  unlawfully,  deceitfully  and  feloniously  did  utter  and  put  off  to  one  Elizabeth, 
the  wife  of  Thomas  Hale,  knowing  the  same  to  be  false  and  counterfeit,  in  contempt  of  our  said 
lady  the  queen  and  her  laws,  to  the  evil  example,  dec,  against  the  form  of  the  statute,  dec,  and 
against  the  peace,  dec 

(a)  See  the  cases  o(  Rex  ▼.  Johnton,  2  Roll.  Rep.  226 ;  and  Rex  v.  Somertorif  7  B.  &  C  463, 
(14  E.  C.  L.  R.  84.) 


440  Reg.  v.  Page.  0.C.1841>  [759 

Suppose  the  omission  of  these  words  would  have  made  the  original 
indictment  bad  on  demurrer,  yet  after  verdict  it  would  have  been  good, 
being  in  the  words  of  the  statute;  and  that  being  so,  the  prosecutor  had 
to  set  out  a  record  without  those  words,  and  the  prosecutor  was  right 
in  not  setting  them  out.  As  to  the  objection,  that  the  present  indictment 
discloses  no  offence :  I  at  first  thought  that  there  was  some  weight  in 
the  argument,  that  the  knowledge  might  have  been  before  or  after  the 
uttering ;  but  on  the  other  hand,  I  am  struck  with  the  observation  of 
Mr.  Greaves^  that  the  participle  "  knowing,"  in  the  present  tense,  must 
have  reference  to  the  act  of  uttering;  and  certainly  the  words  of  the 
statute  are  the  same,  and  they  must  be  taken  to  apply  to  the  time  of 
the  uttering.  The  next  objection  divides  itself  into  two  points :  the 
first  is,  whether  there  is  any  conviction  and  judgment  alleged.  Now, 
let  us  try  that,  by  supposing  that  nothmg  had  been  said  about  Thomas 
Page,  and  it  is  clear  that  it  would  have  been  quite  sufficient.  But  I  am 
to  take  it  with  the  words  respecting  Thomas  Page ;  and  then  the  ques- 
tion is,  whether  this  is  a  variance  in  point  of  description.  Now,  if 
those  words  necessarily  import  that  on  the  former  indictment  both  were 
convicted,  the  production  of  this  record  would  be  a  variance.  Upon 
that  my  mind  is  not  free  from  doubt.  It  says,  that  Charles  Page,  to- 
gether with  Thomas  Page,  by  the  names  and  descriptions  of  so  and  so, 
was  convicted.  I  am  inclined  to  think,  that  it  means  that  Charles  Page 
was  tried  and  convicted.  However,  I  have  so  much  doubt,  that  I  think 
I  ought  not  to  stop  the  case ;  but  I  will  reserve  the  point. 

Verdict — Guilty. 

Greaves^  and  Skinner^  for  the  prosecution. 

C.  PhillipSy  for  the  prisoners. 


In  the  ensuing  term  the  case  was  considered  by  the  fifteen  judges^ 
who  held  the  conviction  right  (a) 

(a)  See  the  following  cue  of  Regina  ▼.  Jones  and  Page, 
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REGINA  V.  ANN  JONES  and  CHARLES  PAGE.— p.  761. 

An  indictment  for  knowingly  uttering  conterfeit  coin,  twice  on  the  same  day,  charged  an 
uttering  of  a  counterfeit  half-crown,  and  that  the  defendants  on  the  same  day,  '*  one 
other  piece  of  false  and  counterfeit  [omitting  the  word  **  coin"],  resembling,  and  appa- 
rently intended  to  resemble  and  pass  for,  a  piece  of  the  queen's  current  silver  coin, 
called  a  half-crown,  unlawfully,"  Ac,  "did  utter  and  put  off  to  one  S.  A.,  the  wife  of 
W.  G.,  knowing  the  same  to  be  false  and  counterfeit :" — Beld,  that  the  omission  of  the 
word  "coin"  did  not  render  the  indictment  bad,  as  the  words  "false  and  counterfeit" 
might  be  rejected  as  surplusage,  and  the  indictment  would  then  be,  "  one  other  piece 
resembling,  and  apparently  intended  to  resemble  and  pass  for  a  piece  of  the  queen's 
current  silver  coin,  called  a  half-crown:" — Hdd,  also,  that  the  allegation  of  the  scienter 
was  sufficient,  and  that  the  word  "knowing"  must  be  taken  to  apply  to  the  prisoner 
and  not  to  "  S.  A.,  the  wife  of  W.  G.,"  who  was  the  last  antecedent,  and  that  the  sci- 
enter must  be  taken  to  apply  to  the  time  of  the  uttering,  although  it  was  not  stated  to 
be  "  then  and  there." 

On  an  indictment  for  a  joint  uttering  of  counterfeit  coin,  where  both  defendants  are  not 
present  at  the  time  of  the  uttering,  the  true  question  seems  t?  be,  whether  the  one  was 
so  near  the  other  as  to  help  the  other  to  get  rid  of  the  counterfeit  coin. 

Misdemeanor. — The  defendants  were  jointly  indicted  for  uttering  a 
counterfeit  half-crown  twice  on  the  same  day.  The  indictment  charged 
that  the  defendants,  on  the  31st  of  December,  4  Vict.,  at,  &c.,  '^  one 
piece  of  false  and  counterfeit  coin,  resembling,  and  apparently  intended 
to  resemble  and  pass  for  a  piece  of  the  queen's  current  silver  coin,  called 
a  half-crown,  unlawfully,  unjustly,  and  deceitfully  did  utter  aid  put  off 
to  Ann  Green,  single  woman,  knowing  the  same  to  be  false  and  counter- 
feit ;  and  that  the  said  Ann  Jones  and  Charles  Page  afterwards,  to  wit, 
on  the  day  of  such  uttering  and  putting  off  the  said  piece  of  false  and  coun- 
terfeit as  aforesaidy  in  the  fourth  year  aforesaid,  with  force  and  arms, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  one  other  piece  of  false 
and  counterfeit  coin,  resembling,  and  apparently  intended  to  resemble 
and  pass  for  a  piece  of  the  queen's  current  silver  coin,  called  a  half- 
crown,  unlawfully,  unjustly,  and  deceitfully  did  utter  and  put  off  to  one 
Sarah  Ann,  the  wife  of  William  George,  knowing  the  same  to  be  false 
and  counterfeit."     Contra  formam  statuti  et  contra  pacem.         * 

It  was  proved,  that  the  defendants  were  seen  together  on  the  morning 
of  the  31st  of  December,  1840,  and  that  they  went  about  the  town  of 
Ross  in  Company,  and  that  they  went  together  to  the  George  Inn  at 
about  half-past  two  P.  M.,  and  that  Page  went  in,  leaving  Jones  in  the 
street,  about  twelve  yards  from  the  door ;  Page  passed  a  bad  half-crown 
to  Ann  Green  in  a  room  in  the  George,  which  was  out  of  the  sight  of 
Jones ;  Page  then  came  out  and  joined  Jones,  and  they  soon  afterwards 
-went  together  to  the  Sadlers'  Arms,  into  which  Jones  went  and  passed 
another  bad  half-crown  to  Sarah  Ann  George,  Page  being  on  the  outside 
of  the  house  about  twelve  yards  from  the  door,  and  out  of  sight  from  the 
place  where  Jones  passed  the  half-crown.  Jones  was  then  apprehended, 
and  Page  was  also  apprehended  at  the  place  where  Jones  had  left  him. 

C,  Phillips^  for  the  defendants. — I  submit  that  the  indictment  is  bad, 
first,  because  the  words  "then  and  there"  are  omitted  before  the  word 
** knowing;" (a)  secondly,  the  word  "coin"  is  omitted  after  the  word 
•* counterfeit ;"  thirdly,  the  word  "knowing"  applies  to  Ann  Green, 

{a)  See  the  preceding  caae. 
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the  last  antecedent,  and  not  to  the  prisoners.  Suppose  it  had  been  an 
uttering  "to  Ann  Green,  having  a  black  gown  on,"  then  the  word  ''hav- 
ing" would  clearly  have  referred  to  Ann  Green. 

G-r eaves. —  Hhe  first  objection  I  answered  in  the  last  case.  Secondly, 
the  absence  of  the  word  "coin"  makes  nothing  insensible.  It  is  like 
the  case  of  repeating  the  christian  name  without  the  sirname,  and  it  has 
been  held,  that  if  a  wrong  sirname  be  given  in  the  second  instance,  it 
may  be  rejected  and  the  indictment  be  good.  Lastly,  reading  the  in- 
-dictraent  according  to  common  sense,  no  one  can  doubt  that  "knowing" 
refers  to.  the  defendants.  In  Rex  v.  Wriglit,  3  N.  &  M.  892,  (a)  it  was 
held  that  the  true  rule  is  so  to  read  an  indictment  as  to  make  sense  of 
it,  and  not  to  put  any  strained  construction  on  it. 

(7.  Phillips  referred  to  the  case  of  Kelly  v.  Partington,  2  N.  &  M. 
460.(6) 

Greaves. — All  that  was  there  decided  was,  that  the  words  used  did 
not  amount  to  a  libel. 

Coleridge,  J.  (having  conferred  with  Gurney,  B.) — Three  objections 
have  been  made.  The  first  is  as  to  the  absence  of  the  words  "  then  and 
there,"  as  to  which  it  has  been  said  that  "knowing"  might  refer  to  the 
past  or  the  present.  But  reading  the  word  "knowing"  as  a  participle 
in  the  present  tense,  I  must  take  it  to  import  the  present  time.  In  order 
to  make  it  mean  anything  else,  something  else  must  be  imported,  as  "  be- 
fore that,"  or  "after  that."  The  second  objection  is  the  absence  of  the 
word  "coin,"  and  as  to  that  I  am  of  opinion  that  I  may  reject  the  words 
"of  false tand  counterfeit,"  and  then  it  will  stand,  that  they  "after- 
wards, to  wit,  on  the  day  of  such  uttering  and  putting  off'  the  said  piece 
as  aforesaid,"  which  will  be  good.  The  last  objection  was  the  one  about 
which  alone  I  had  any  doubt,  and  that  was  the  absence  of  any  thing 
pointing  the  word  "knowing"  to  the  defendants,  so  that  it  may  be  said 

(a)  In  that  case  the  indictment  charged  that  the  defendant,  at  the  township  of  Warer- 
trce,  on  a  highway  there,  leading  from  Wavertree  towards  Childwall  to  another  highway 
leading  frem  Wavertree  towards  Little  Wootton,  by  a  wall  there  by  him  erected,  had 
encroached.  It  was  contended,  that  the  word  there  must  be  taken  to  refer  to  the  la»t 
antecedent,  and  must  be  taken  to  mean  Little  Wootton;  but  Lord  Chief  Justice  Tindal, 
in  delivering  judgment  in  the  Exchequer  Chamber,  said — **  It  is  contended  in  argument 
by  the  plaintiff  in  error,  that  the  word  *  there*  must  of  necessity  be  referred  to  the  la.Ht 
antecedent,  that  is,  to  Little  Wootton.  The  answer  appears  to  us  to  be,  that  the  only  way 
of  reading  the  indictment,  so  as  to  make  sense  of  it,  is  by  considering  the  t4)wn^hip  of 
Little  Wootton  to  be  stated  in  the  indictment  merely  as  the  terminus  of  one  of  the  cross 
highways,  and  in  ttiat  case  there  can  be  no  ambiguity  in  the  construction  of  the  indict' 
nient,  as  the  word  *  there'  cannot  refer  to  that  highway,  but  must  of  necessity  refer  to 
the  highway  in  tjuestion,  namely,  that  at  Wavertree ;  and  we  think  that  if  there  is  no 
ticccsjsari/  ambiguity  in  the  construction  of  the  indictment,  we  are  bound  not  to  create 
one,  by  rciidiiig  tiie  indictment  in  the  only  way  which  will  make  it  unintelligible.  In 
OffWs  case  {'1  11.  V.  C.  180)  the  sense  is  ambiguous.  The  assault  may  as  well  have  been 
made  at  X.  in  the  county  aforesaid,  as  at  F.  in  the  county  afuretaid,  of  |vhich  place  the 
defendant  is  described  by  his  addition.  It  is  just  as  sensible  whether  the  reference  U 
made  to  tlie  one  or  to  the  other.  There  was  therefore  an  uncertAinty  in  that  case,  which 
was  held  to  be  fatal.  But  in  this  case  the  nuisance  by  erecting  a  wall,  which  isi  local, 
must  be  at  Wavertree,  where  the  road  is  already  described  to  be;  it  could  not  possibly  be 
at  Wootton.  There  is  therefore  no  uncertainty,  and  the  word  *  there'  must  consequently 
be  held  to  refer  to  the  only  antecedent  which  can  make  sense  of  the  indictment,  that  is, 
to  Wavertree." 

{b)  In  that  case  the  declaration  stated  that  the  defendant  said  of  the  plaintiff  "she 
secreted  1*.  Grf.  under  the  till,  stating  these  are  not  timet  to  be  robbed;-*  and  tliis  waa 
held  to  import  that  the  plaintiff,  when  secreting  the  I«.  6</.,  had  used  the  latter  words, 
apd  that  therefore  the  declaration  did  not  contain  that  which  was  actionable  per  ae  ;  and 
Mr.  Justice  J.  Pabke  said,  **We  can  only  construe  the  words  in  their  gr&mmAtical 
sense." 
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to  refer  to  Ann  Green.  There  is  no  obscurity  in  the  statute,  and  the 
precedents  certainly  run  "he  the  said  A.  B.,  knowing,"  and  no  doubt 
the  indictment  would  have  been  better  drawn  if  it  had  so  stated ;  but 
still  if  this  indictment  read  according  to  common  sense  is  intelligible, 
that  is  sufficient,  I  must  take  the  indictment  by  itself  without  the  aid 
of  the  statute,  but  I  own  that  I  think  that  any  one  reading  it  would  un- 
derstand that  the  word  "knowing"  referred  to  the  defendants.  All  that 
is  said  to  be  done  in  the  indictment  is  said  to  be  done  by  the  defendants, 
and  therefore  "knowing"  must  be  taken  to  refer  to  them  in  the  absence^ 
of  anything  else.  My  brother  Gurney  is  entirely  of  the  same  opinion. 
However,  I  feel  considerable  difficulty  in  saying  that  there  is  any  evi-  • 
dence  of  a  joint  uttering  by  both  the  defendants.  Mr.  Greaves,  how  do 
you  say  there  was  a  joint  uttering  ? 

Chr eaves. — I  say  that  the  uttering  of  Page,  when  Jones  stood  at  the 
door  of  the  George  Inn,  was  the  act  of  Jones  as  well  as  Page ;  and  the 
uttering  of  Jones,  when  Page  stood  at  the  door  of  the  Sadlers'  Arms, 
was  the  act  of  Page  as  well  as  of  Jones,  and  I  rely  on  the  cases  of  Hex 
V.  Manners,  ante,  vol.  7,  p.  801,  and  Rex  v.  Skerrit,  ante,  vol.  2,  p. 
427,  and,  I  ought  to  add,  that  it  seems  that  those  cases  have  been  con- 
sidered as  though  they  were  felonies ;  whereas  they  were  misdemeanors, 
and  in  misdemeanor  every  one  is  a  principal,  whether  present  at  the 
fact  or  not. 

Coleridge,  J. — I  think  that  the  case  of  Hex  v.  Skerrit  is  the  nearest 
to  this. 

(7.  Phillips  addressed  the  jury  for  the  defendants. 

Coleridge,  J.  (in  summing  up). — The  question  here  is,  whether  you 
are  satisfied  that,  in  point  of  fact,  both  these  prisoners  did  the  act.  In 
order  to  illustrate  the  difficulty  I  feel,  suppose  Ann  Jones  in  the  morn- 
ing had  uttered  a  bad  half-crown,  and  Charles  Page  in  the  afternoon  had 
uttered  another,  it  is  clear  that  Ann  Jones  would  have  had  nothing  to 
tie  with  what  Charles  Page  did,  or  Charles  Page  with  what  Ann  Jones 
did,  and  therefore  both  would  be  guilty  of  a  single  uttering  only ;  but 
the  way  in  which  it  is  sought  to  make  out  that  both  joined  in  uttering 
is  this :  They  say  that  at  the  time  Ann  Jones  uttered,  Charles  Page  was 
so  near  that  the  act  she  did  might  be  considered  as  his  act ;  but  1  doubt 
very  much  whether  the  evidence  shows  that  that  was  so.  It  seems  to 
me,  that  the  true  question  is  this,  whether  the  one  was  remaining  so  near 
to  the  other  as  to  help  the  other  to  get  rid  of  the  counterfeit  coin.  I 
own  I  see  considerable  difficulty  on  this  evidence  in  finding  both  the 
prisoners  guilty,  but  you  may  find  either  guilty. 

The  jury  found  both  the  defendants  guilty. 

Greaves,  and  Skinner,  for  prosecutors. 

C.  Fliillips,  for  defendants. 
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MONMOUTH  ASSIZES. 

{Civil  Side.) 

BEFORE  MR.  JUSTICE  COLERIDGE. 

w  JENKINS  V.  PHILLIPS.— p.  766. 

In  an  action  for  words  the  declaration  stated,  that  the  defendant  said  of  the  plaintiff)  '*  He  is  a 
thief,  a  swindler,  and  a  forger,"  &c.  The  defendant  pleaded  not  guilty.  The  words  were 
proved  to  have  been  spoken  in  the  Welsh  language,  but  were  of  the  ssme  meaning  as  the 
English  words  stated  in  the  declaration.  The  judge  at  the  trial  allowed  the  declaration  to  be 
amended  under  the  stat  3  dc  4  Will  4,  c  42,  s.  23,  by  inserting  the  Welsh  words,  and  directed 
the  trial  to  be  postponed  till  the  next  day,  on  the  terms  of  the  plaintiff  paying  the  costs  of  the 
day,  and  making  a  deposit  of  JS15  with  the  associate  for  those  costs,  subject  to  taxation ;  and 
his  lordship  said^  that  if  on  the  next  day  the  defendant's  counsel  would  give  him  reason  to 
believe,  that  the  defendant  would  justify  the  Welsh  words,  his  lordship  would  then  put  the 
plaintiff  to  withdraw  the  record. 

In  such  a  case  the  amendment  ought  actually  to  be  made  by  translating  the  English  words  in 
the  declaration  into  Welsh  words  of  the  same  meaning,  and  inserting  those  Welsh  words  in 
the  declaration. 

In  cases  of  doubt  the  judge  at  the  trial  will  allow  amendments  under  the  stat  3  &  4  Will  4, 
c.  42,  s.  23,  because  that  section  provides  a  remedy  if  the  judge  allows  an  amendment  which 
ought  not  to  be  made,  but  gives  no  remedy  in  any  case  in  which  the  judge  has  refused  to 
allow  an  amendment 

Slander. — The  declaration  stated,  that  the  plaintiflF  was  a  Baptist 
minister,  and  was  retained  and  employed  by  the  members  of  a  Baptist 
congregation  at  Blaenafon,  in  the  county  of  Monmouth,  for  great  gain, 
profit,  and  reward,  paid  to  the  plaintiff  in 'that  behalf,  to  preach  the 
gospel,  and  that  the  defendant  spoke  the  followmg  words  of  the  plain- 
tiff:— "  He  is  a  thief,  a  swindler,  and  a  forger,  and  I  have  letters  in  my 
pocket  to  prove  it  I  have  the  letters  at  Bristol  that  he  is  a  forger.  He 
stole  wood,  the  property  of  Francis  James."  The  declaration  also 
stated,  as  special  damage,  that  the  plaintiff  had  been  "  dismissed  by  the 
said  members  from  the  situation  and  office  of  muiister  to  the  said  Baptist 
chapel,  and  had  lost  all  the  profits  and  emoluments  which  would  other- 
wise have  arisen  and  accrued  to  him,  the  plaintiff,  as  such  minister  or 
preacher  as  aforesaid,  by  being  continued  in  his  said  situation,  as  he 
might  and  otherwise  would  have  been."     Plea — Not  guihy. 

On  the  part  of  the  plaintiff  three  witnesses  were  called  to  prove  the 
speaking  of  the  words:  they  were  all  examined  in  the  Welsh  language 
through  an  interpreter,  and  they  all  stated  that  the  words  were  spoken 
by  the  defendant  in  the  Welsh  language,  but  when  translated  the  words 
proved  were  to  precisely  the  same  effect  as  those  set  forth  in  the 
declaration. 

LudlotVj  Serjt.,  for  the  defendant. — I  submit  that  this  is  a  fatal  vari- 
ance. The  Welsh  words  should  have  been  set  out  in  the  declaration^ 
and  also  a  translation,  (a) 

Ta/fourd,  Serjt.,  for  the  plaintiff,  applied  for  leave  to  amend  under 
the  twenty-third  section  of  the  stat.  3  &  4  Will  4,  c.  42,  {b\  by  inserting 
the  Welsh  words  in  the  declaration. 

(a)  See  the  cases  of  Zenobio  v.  Axtell,  6  T.  R.  162,  and  Cor^  v.  Cox,  3  M.  &  8.  110 ;  and 
also  as  to  Welsh  words  the  case  of  Slater  ▼.  Franka,  Hob.  126,  and  an  anonymooa  case,  Ih. 
(Jb)  Set  out  ante,  vol.  6,  p.  531,  n.  (a),  (25  £.  C.  L.  R.  527.) 
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•  Whateleyj  for  the  defendant. — We,  by  our  plea,  only  deny  speaking 
the  English  words. 

Talfourd,  Seijt. — ^No  one  could  be  misled ;  whether  a  person  is  called 
a  thief,  a  swindler,  and  a  forger,  in  one  language  or  another,  can  make 
no  difference. 

LvdloWy  Serjt. — I  recollect  a  case  in  which  Baron  Gurnet,  after  con- 
ferring with  Mr,  Justice  Patteson,  would  not  allow  an  amendment  to 
be  made  by  inserting  additional  words  in  the  declaration. 

Coleridge,  J. — ^That  is  a  very  different  case.  « 

Ludlowy  Serjt. — If  we  had  been  conscious  of  having  spoken  the 
words  in  the  Welsh  language,  we  might  have  suffered  judgment  to  go 
by  default. 

Talfourdy  Serjt. — In  the  case  of  Quest  v.  Elwes,  Esq.,  2  N.  &  P.  230, 
which  was  an  action  against  a  sheriff  for  an  escape,  in  which  tlie  de- 
fendant pleaded  not  guilty,  and  that  he  did  not  arrest  the  party ;  there 
was  no  amendment  made  at  the  trial ;  and  the  jury  fomid  both  the 
issues  for  the  defendant,  and  also  found  th^t  the  defendant  had  been 
guilty  of  negligence  in  not  arresting  the  party,  and  that  the  plaintiff  had 
sustained  damages  to  the  amount  of  30/.,  and  the  plaintiff  had  judgment 
on  that  finding  under  the  24th  section  of  the  stat.  3  &  4  Will.  4,  c.  42. 

Ludlowj  Serjt. — ^The  case  of  Guest  v.  Elwes  will  staQii  as  a  single 
case  for  500  years. 

WTiateley. — If  your  lordship  allows  this  amendment,  it  wiU  be  an 
entirely  new  declaration.-  The  plaintiff  in  his  declaration  says,  that  the 
defendant  spoke  certain  words ;  and  the  defendant  denies  that  he  did  so. 
The  plaintiff  now  wishes  to  say  that  the  defendant  spoke  other  words 
in  another  language,  but  of  the  same  meaning.  The  defendant  might 
have  justified  the  latter  words ;  and  can  it  be  said  that  this  is  an  amend- 
ment "  not  material  to  the  merits  of  the  case  ?"  The  amendments  con-' 
templated,  no  doubt,  were  either  amendments  of  some  matter  of  form, 
or  a  slight  inaccuracy  of  words. 

Ludlowy  Serjt. — Here  is  not  a  mere  variance  of  some  of  the  words, 
but  every  word  is  different. 

Coleridge,  J. — I  confess  that  I  do  not  think  that  this  goes  beyond 
those  amendments  which  the  statute  authorizes.  The  statute  provides 
a  remedy,  if  the  judge  at  the  trial  allows  an  amendment  which  ought 
not  to  be  permitted ;  but  there  is  no  remedy  where  the  judge  does  not 
allow  the  amendment,  therefore,  in  cases  of  doubt,  I  would  allow  the 
amendment  to  be  made. 

L^idlowy  Serjt. — ^The  costs  ought  to  be  paid  to  us,  and  the  record 
withdrawn,  to  let  the  defendant  plead  de  novo. 

JVhately. — ^We  must  have  the  words  written  on  the  record  before  wo 
,go  on. 

Coleridge,  J. — ^Certainly.  The  provisions  of  the  act  of  Parliament 
are,  that  where  the  variance  is  not  material  to  the  merits  of  the  case, 
and  is  one  by  which  the  opposite  party  cannot  beprejtidiced  in  the  con- 
duct of  his  action,  prosecution,  or  defence,  the  record  shall  be  forthwith 
amended ;  but  where  the  variance  is  in  some  particular  not  material  to 
the  merits,  but  such  as  that  the  opposite  party  may  have  been  prgudiced 
in  the  conduct  of  his  action,  prosecution,  or  defence,  the  amendment  is 
to  be  upon  payment  of  costs,  withdrawing  the  record,  or  postponing  the 
trial,  as  the  judge  shall  think  reasonable.  It  is  under  the  latter  branch 
of  this  provision  that  I  here  give  the  plaintiff  leave  to  amend ;  it  is  h^-, 
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ter  to  postpone  the  case  till  to-morrow,  and  the  plaintiff  must  pay  the 
costs  of  the  day. 

Ludlow,  Serjt. — Then  we  must  plead  instanter,  which  is  a  hardship 
on  the  defendant. 

Coleridge,  J. — ^They  are  really  the  same  words  only  in  a  different 
language.  You  cannot  be  prejudiced.  It  is  not  enough  for  you  to 
tell  me  that  you  may  justify,  but  you  must  convince  me  that  you  would 
do  so.  Give  me  the  least  reason  to  suppose  that  you  will  justify  the 
speaking  of  these  Welsh  words,  and  I  will  make  the  plaintiff  withdraw 
the  record.  I  shall  allow  the  amendment,  and  let  the  case  stand  over 
till  to-morrow ;  and  if  you,  after  considering  it  to-night,  will  tell  me 
that  you  will  justify,  I  will  put  the  plaintiff  to  withdraw  the  record 

Tal/mird,  Serjt. — ^They  should  also  say,  that  they  would  have  justi- 
fied before,  if  the  declaration  had  stated  the  words  to  have  been  spoken 
in  the  Welsh  language. 

Coleridge,  J. — You  have  no  right  to  insist  on  that  term. 

Ludlow,  Serjt. — The  costs  of  the  day  ought  to  be  taxed,  and  paid 
immediately. 

Mr.  C.  Behamy,  (the  associate.) — The  costs  are  taxed  in  London. 

Coleridge,  J. — The  plaintiff  should  deposit  £15  with  Mr.  Bellamy. 

Taffourdy  Serjt. — Why  should  the  plaintiff  be  obliged  to  make  a 
deposit  more  than  on  a  postponement  for  the  absence  of  a  witness } 

Coleridge,  J. — It  is  the  price  of  your  being  saved  from  much  worse. 
You  must  deposit  £15,  subject  to  taxation  hereafter. 

Ludlow,  Serjt.,  stated  that  his  client  entirely  withdrew  any  imputa- 
tion that  he  had  made  on  the  plaintiff;  and,  by  consent, 

A  juror  was  withdrawn. 

Talfourd,  Serjt.,  and  Godson,  for  the  plaintilf. 

LudloWj  Serjt.,  and  Whately,  for  the  defendant 

See  the  case  of  Foster  v.  Pointer,  ante,  p.  718,  and  the  case  of  Doe  d,  Bennett  v.  Long, 
poftt,  p,  778. 


LLOYD  V.  WALKEY,— p.  771. 

In  an  action  far  negligence  in  not  properly  securing  a  cow  of  the  defendant  in  aslanghter-hoQie, 
the  declaration  stated,  that  by  means  thereof  the  cow  "  ran  at,  butted  at,  gored,  killed,  and 
desiroyed"  a  cow  of  the  plaintiff.  Plea,  a  payment  of  309.  into  court,  and  that  the  plaintiff 
had  sustained  no  greater  damages.  Replication,  that  the  plaintiff  had  sustained  greater 
damages : — Htldy  that  the  defendant  could  not  go  into  evidence  to  show,  that  his  cow  had 
not  killed  the  plaintiff's  cow,  as  the  contrary  was  admitted  by  the  defendant's  plea. 

Case. — The  declaration  stated  that  the  plaintiff,  on,  &c.,  "  was  law- 
fully possessed,  as  of  his  own  property,  of  a  certain  cow  of  the  value 
of  £20,  which  was  then  standing  in  a  certain  public  slaughter-house, 
for  the  purpose  of  being  slaughtered  and  cut  up,  and  sold  by  the  plaintiff 
in  the  way  of  his,  the  said  plaintiff ^s,  trade  of  a  butcher ;  and  the  de- 
fendant was  also  then  possessed  of  a  certain  other  cow,  which  he,  the 
defendant,  then  brought  to  and  placed  in  the  said  slaughter-house,  the 
said  cow  of  the  said  plaintiff  then  being  in  the  said  slaughter-house  as 
aforesaid ;  and  it  then  became  and  was  the  duty  of  the  defendant  to  tie 
up  and  secure  his  said  cow  in  the  said  slaughter-house,  so  that  she  might 
be  prevented  from  injuring  the  said  cow  of  the  plaintiff.     Yet  the  de- 
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fendant,  not  regarding  his  duty  in  that  behalf,  did  not  tie  up  nor  secure 
his  said  cow  in  such  a  manner  as  to  prevent  her  from  injuring  the  said 
plaintiff's  said  cow,  nor  in  any  manner  whatever,  but  then  left  her 
at  large  in  the  said  slaughter-house,  and  so  negligently  and  improperly 
conducted  himself  in  that  behalf,  that,  by  means  of  the  premises,  thfe 
said  cow  of  the  said  defendant  there  ran  at,  butted  at,  gored,  killed,  and 
destroyed  the  said  cow  of  the  plaintiff,  and  also  by  means  of  the  pre- 
mises the  said  cow  of  the  plaintiff  then  became  of  no  value  to  the 
plaintiff,  and  wholly  loA  to  the  plaintiff,  to  the  damage  of  the  plaintiff  of 
je20."  Plea — a  payment  into  court  of  30^.,  and  "  that  the  plaintiff  has  not 
sustained  daniages  to  a  greater  amount  than  the  said  sum  of  305.,  in  re- 
spect of  the  causes  of  action  in  the  declaration  mentioned,^  (concluding 
with  a  verification.)  Replication,  that  the  plaintiff  "has  sustained 
damages  to  a  greater  amount  than  the  said  sum  of  1/.  105.  in  respect  of 
the  causes  of  action  in  the  declaration  mentioned,'^  (concluding  to  the 
country.) 

It  was  proved,  on  the  part  of  the  plaintiff,  that  his  cow  was  in  the  slaugh- 
ter-house, properly  secured,  and  that  the  defendant's  cow  gored  her. 

Whately^  for  the  defendant,  proposed  to  give  evidence  to  show  that 
the  plaintiff's  cow  was  not  killed  by  the  defendant's  cow,  but  that  the 
plaintiff's  cow,  after  being  hurt  by  the  defendant's  cow,  was  killed  by  a 
butcher.  He  submitted  that  the  payment  of  money  into  court  only 
admitted  damages  to  the  amount  paid  into  court. 

Coleridge,  J. — I  think  that  I  ought  not  to  receive  evidence  that  the 
death  of  the  cow  was  caused  by  other  means  than  those  stated  in  the 
declaration,  because  I  think  that  the  plea  admits  that  the  death  of  the 
cow  was  caused  in  the  manner  stated  in  the  declaration. 

The  evidence  was  rejected. 

Verdict  for  the  plaintiff,  damages  £2  beyond  the  sum  paid  into 
court. 

LudloWy  Serjt.,  and  W,  J,  jilexander^  for  the  plaintiff. 

Whatelyj  for  the  defendant. 


DOE  on  the  Demise  of  BENNETT  v.  LONG  and  Others.— p.  773. 

A  was  pooMMed  of  lands  for  more  than  30  years,  and  died  in  1817.  His  widow  had  posseasion 
from  that  time  till  her  death  in  1838.  B.  was  the  eldest  son  of  A.  and  his  wife :  Held,  that 
though  B.  could  not  recover  in  ejectment  as  the  heir  of  his  father,  because  more  than  twenty 
years  had  elapsed  from  the  death  of  his  father,  yet  that  the  jury  might  infer  that  the  property 
belonged  to  B/s  mother,  and  survived  to  her  on  the  death  of  his  father,  and  descended  to  B.  as 
her  heir  on  her  death  in  1838. 

B.  had  concurred,  with  other  members  of  his  family,  in  letting  land  to  C.  as  tenant  from  year 
to  year,  and  it  was  agreed  that  the  rent  should  be  paid  to  D.  as  agent  for  the  family.  B.,  to 
whom  alone  the  land  really  belonged,  demanded  rent  of  C,  who  said,  '*  You  are  not  my 
landlord."  B.  then  demanded  possession,  which  C  refused  to  give  up : — Heldy  that  if  the 
jury  were  satisfied  that  the  fair  meaning  of  this  was,  that  C.  asserted  that  B.  and  himself 
were  not  in  the  relation  of  landlord  and  tenant,  this  was  a  disclaimer ;  and  that  G.  was  not 
entitled  to  notice  to  quit 

If  in  ejectment  the  lessor  of  the  plaintiff  rely  on  a  disclaimer,  it  will  be  no  objection  to  h 
recovering,  that  the  disclaimer  was  on  the  day  of  the  demise  laid  in  the  declaration. 

Amendments  under  the  23d  section  of  the  stat.  3  6c  4  WilL  4,  c  42,  cannot  be  made  after  verdict. 

Ejectment  to  recover  a  house  and  premises,  situate  in  the  parishes 
of  Roget  and  Magor.  The  day  of  the  demise  laid  in  the  declaration 
was  the  27th  of  October,  1840. 
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It  appeared  that  the  lessor  of  the  plaintiff  was  tlie  eldest  son  of  both 
his  father  and  mother,  and  that  the  father  was  in  possession  of  the 
property  more  than  sixty  years  ago,  and  continued  in  possession  till  his 
death,  he  having  died  in  the  house  in  the  year  1817.  His  widow 
continued  in  possession  till  her  death  in  1838. 

B.  V.  Richardsj  for  the  defendant. — ^The  lessor  of  the  plaintiff  claims 
as  the  heir  of  his  father,  and  he  has  been  out  of  possession  more  than 
twenty  years  since  his  father's  death. 

Coleridge,  J. — The  widow  was  in  possession  more  than  twenty 
years,  and  the  lessor  of  the  plaintiff  is  her  heir. 

R.  V.  Richards. — If  they  had  not  carried  it  back  to  the  father  it  might 
liave  been  so.  The  widow  had  sufficient  possession  to  bar  an  entry, 
but  no  seisin  in  fee. 

Ludlow^  Serjt.,  for  the  plaintiff. — The  widow's  possession  was  origin- 
ally riglitful  or  wrongful.  If  she  had  originally  a  rightful  possession, 
the  property  descended  to  her  heir ;  if  her  possession  was  originally 
wrongful,  she  got  a  title  by  her  twenty  years'  possession,  which  would 
also  descend  to  her  heir. 

Whateley^  on  the  same  side. — As  the  widow  had  the  possession  for 
more  than  twenty  years,  she,  imder  the  stat.  3  &  4  Will.  4,  c.  27,  had 
a  fee. 

R.  V.  Richards. — Whether  this  statute  will  or  will  not  work  injustice, 
is  not  for  us  to  consider.  The  lessor  of  the  plaintiffs  claims  as  heir  of 
his  father,  and  he  was  kept  out  of  possession  by  his  mother ;  and  if  the 
Stat.  3  &  4  Will.  4,  c.  27,  had  never  passed,  the  mother's  possession 
would  not  have  been  adverse  to  the  heir,  and  therefore  could  not  have 
been  a  descendible  estate. 

Coleridge,  J. — I  will  give  you  leave  to  move. 

It  was  opened  by  R.  V.  Richards,  for  the  defendant,  that  the  defend- 
ant Long  was  tenant  to  the  lessor  of  the  plaintiff  and  the  other  members 
of  his  family,  and  that  that  tenancy  had  never  been  determined. 

To  prove  this,  Mr.  Baldwyn  was  called.  He  said — ^^  In  the  month 
of  September,  1838, 1  was  present  when  it  was  agreed  by  the  lessor  of 
the  plaintiff  and  the  other  members  of  his  family  to  let  this  property  to 
the  defendant  Long  for  £30  a  year,  from  the  2d  of  February,  1839. 
It  was  then  stated,  that  the  family  of  the  Bennetts  were  tenants  in 
common,  and  they  asked  me  to  receive  the  rent  for  them." 

In  reply,  Mr.  T.  G.  Philpotts  was  called  to  prove  a  disclaimer.  He 
said — ^^  On  the  27th  of  October,  1840, 1  accompanied  the  lessor  of  the 
plaintiff  to  the  defendant;  I  read  over  a  description  of  the  property 
from  an  abstract  which  I  now  produce,  and  the  defendant  said  he  was 
in  possession  of  the  whole  of  it.  The  lessor  of  the  plaintiff  said,  after 
me,  *  I  hereby  demand  rent  from  you,  not  having  ever  received  any.' 
The  defendant  replied,  *  You  are  not  my  landlord.'  The  lessor  of  the 
plaintiff  then  said,  *I  hereby  demand  possession  of  the  whole  of  the 
l)remises,'  repeating  the  description  from  the  abstract.  The  defendant 
refused  to  give  them  up.'' 

It  was  also  proved  by  a  clerk  of  Mr.  Philpotts,  that  when  he  served 
the  declaration  in  ejectment  on  the  30th  of  October,  1841,  the  defend- 
ant Long  said,  "James  Bennett  [lessor  of  the  plaintiff]  is  not  my 
landloiu." 

R.  V.  Richards  objected,  that  the  plaintiff  must  be  nonsuit^,  as  the 


T75]  9  Carrixgton  &  Payne.  449 

disclaimer  was  on  the  day  of  the  demise  laid  in  the  declaration.     He 
oited  the  case  of  Doe  d,  Lewis  v.  Cawdor^  1  C,  M.,  &  R.  398.  {a) 

Coleridge,  J. — In  the  case  of  Doe  dem.  Graves  v.  Wells,  2  P.  &  D. 
396,  (A)  it  was  held,  that  a  demise  in  ejectment  laid  on  a  day  on  which 
the  forfeiture  of  a  lease  was  incurred,  to  commence  from  two  days 
previous,  was  good.     I  think  this  is  no  ground  of  nonsuit. 

Ludlowy  Serjt.,  in  reply. — It  is  not  essential  to  a  disclaimer,  that  the 
person  should  claim  the  property  as  his  own ;  and  if  a  tenant  denies 
that  another  person  is  his  landlord,  that  is  a  sufficient  disclaimer;  and 
if  that  person  be  his  landlord,  he  may  recover  the  demised  premises  by 
ejectment,  without  any  notice  to  quit 

Coleridge,  J.,  (in  summing  up.) — I  think  that  we  should  infer  that 
this  property  belonged  to  the  mother  of  the  lessor  of  the  plaintiff;  that 
it  survived  to  her  upon  her  husband's  death,  and  descended  to  the 
lessor  of  the  plaintiff,  as  her  heir,  upon  her  death  in  the  year  1838. 
Taking  that  to  be  so,  the  lessor  of  the  plaintiff  would  be  entitled  to  the 
property;  but  then  the  defendant  in  effect  says,  "I  am  your  tenant,  and 
you  cannot  recover  the  property  by  this  ejectment,  as  there  has  been  no 
notice  to  quit."  To  prove  the  tenancy  Mr.  Baldwyn  has  been  called, 
and  his  evidence  would  be  a  complete  answer  to  the  action,  whatever 
we  may  think  of  the  title,  unless  the  lessor  of  the  plaintiff  has  made  out 
to  your  satisfaction  that  the  defendant  has  disclaimed.  If  you  let  land 
to  a  person  from  year  to  year,  you  cannot  in  general  recover  back  your 
land  without  a  notice  to  quit;  but  if  your  tenant  says,  "I  deny  that  you 
are  my  landlord — I  am  not  your  tenant,"  he  cannot  insist  upon  notice 
to  quit,  and  you  might  recover  your  property  from  him  by  an  eject- 
ment, although  you  had  given  no  notice  to  quit.  In  the  present  case  it 
is  proved  by  Mr.  Phijpotts,  that  the  defendant  said  to  the  lessor  of  the 
plaintiff,  "You  are  not  my  landlord."  Now,  if  the  defendant  had  said, 
that  he  did  not  pay  the  rent  to  the  lessor  of  the  plaintiff,  because  it  was 
to  be  paid  to  Mr.  Baldwyn  for  the  whole  family,  that  would  have  been 
no  disclaimer;  and  if,  on  that  being  said,  possession  had  been  demanded, 
tlie  lessor  of  the  plaintiff  would  not  have  been  entitled  to  possession 
merely  because  he  did  not  get  his  rent.  However,  it  is  proved  in 
addition  to  this,  that  on  the  30th  of  October,  when  the  declaration  in 
ejectment  was  served,  the  defendant  Long  said,  "  James  Bennett  is  not 
my  landlord."  This  being  after  the  day  of  the  demise  laid  in  the 
declaration,  would  not  be  important  except  as  evidence  to  explain  what 
had  occurred  on  the  previous  demand  of  possession ;  and  you  will  say 
whether  the  fair  meaning  of  all  this  is,  that  the  defendant  asserted  that 
the  lessor  of  the  plaintiff  and  himself  were  not  in  the  relation  of  land- 
lord and  tenant,  for,  if  he  did,  the  lessor  of  the  plaintiff  is  entitled  to 

(a)  The  question  in  that  case  was,  whether  certain  letters  amounted  to  a  disclaimer ;  and  in 
that  case  Baron  Parke,  in  delivering  judgment,  said,  **  We- think  that  the  letters  did  not  amount 
to  a  disclaimer ;  and  even  if  they  did,  such  disclaimer  would  not  he  sufficient,  because  the  letteiv 
were  written  after  the  day  of  the  demise ;  and  if  they  are  put  as  an  admission  of  a  previouf 
disclaimer,  it  is  clear  that  they  ought  to  amount  to  a  recognition  of  a  disclaimer  antecedent  to 
the  date  of  the  day  of  the  demise." 

{b)  In  the  case  of  Dvt  d,  Wrang;ham  v.  Herr^ey^  3  Wils.  874,  the  ejectment  was  by  the  heir, 
who  claimed  by  descent.  The  ancestor  died  on  the  Ist  of  January.  The  demise  laid  in  the 
declaration  was  on  the  1st  of  January,  to  hold  from  previous  31st  of  December,  and  it  was  held 
good,  and  the  plaintiff  succeeded  in  the  ejectment  The  case  of  Doe  d.  Graves  v.  Wells  also 
decidee,  that  a  denial  by  parol  of  a  landlord's  title  does  not  incur  a  forfeiture  of  a  lease  for  yeaiv ; 
and  Mr.  Justice  Patteeon  there  observes,  that  "there  are  many  cases  where  a  term  from  year  to 
year  has  been  forfeited  by  disclaimer,  but  thoae  cases  turn  on  the  doctrine  of  waiTer.** 
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recover  in  this  ejectment.  But  if  you  think  that  the  defendant  meant 
not  to  dispute  that  the  lessor  of  the  plaintiff  was  his  landlord,  hut  merely 
to  say  that  the  rent  was  to  be  paid  to  Mr.  Baldwyn,  that  would  not  be 
a  disclaimer,  and  the  defendant  would  be  entitled  to  your  verdict 

Verdict  for  the  plaintiff. 

jR.  V,  Richards  asked  for  leave  to  move  to  enter  a  nonsuit,  on  the 
ground  that  the  disclaimer  was  on  the  day  of  the  demise. 

fVhateley  applied  to  amend  the  declaration  under  the  23d  section  of 
the  Stat.  4  &  5  Will.  4,  c.  42,  {a)  by  altering  the  day  of  demise. 

A  V,  Richards, — I  object  to  any  amendment  after  verdict 

Coleridge,  J. — I  think,  on  considering  the  terms  of  the  statute,  that 
it  does  not  apply  after  verdict.  The  provisions  as  to  withdrawing  the 
record  and  postponing  the  trial,  all  apply  to  amendments  before  verdict 
I  think  that  I  cannot  give  leave  to  amend ;  (6)  but  I  shall  not  give  any 
leave  to  move  to  enter  a  nonsuit 

Ludlow^  Serjt.,  and  fVhateley ^  for  the  plaintiff. 

R.  V.  Richards  J  and  Hanmer,  for  the  defendant 

(a)  Set  out  ante,  ▼ol.  6,  p.  531,  n.  (a),  (25  E.  C.  T«.  R.  527.} 
(6)  See  the  case  of  Jenkin§  v,  Philitp»,  ante,  p.  766. 


GLOUCESTER  ASSIZES. 

{Crown  Side.) 

BEFORE  MR.  JUSTICE  COLERIDGE. 


REGINA  ».  JAMES  PORTER,  JOHN  THOMAS  the  elder,  and 
WILLIAM  THOMAS.— p.  778. 

A  itpecial  contable  duly  appointed  under  the  itat.  I  6c  2  Will.  4,  c.  4 1 ,  is  appointed  for  an  indeB- 
nite  time,  and  remains  a  constable  till  his  services  are  either  determined  or  suspended  under 
the  9th  sectioQ  of  that  statute,  and,  being  so  appointed  under  that  statute,  he  has  all  tiM 
authority  of  an  ordinary  constable  until  his  senrioes  tre  either  suspended  or  determined. 

Murder. — The  first  count  of  the  indictment  charged  that  the  pri- 
soners, on  the  16th  day  of  August,  1840,  at  the  parish  of  St.  George,  in 
the  county  of  Gloucester,  feloniously,  &c.,  did  make  an  assault  upon 
James  Nutt  Pearce,  and  that  they  fractured  his  scull  by  striking  him  on 
the  head  with  a  stone,  of  which  he  languished  till  the  7th  of  September, 
and  then  died  at  the  parish  of  St.  James,  in  the  city  of  Bristol.  The 
second  count  was  similar,  but  charged  the  prisoners  John  Thomas,  the 
elder,  and  James  Porter,  as  principals  in  the  first  degree,  and  William 
Thomas  as  principal  in  the  second  degree.  The  third  count  charged 
John  Thomas,  the  elder,  as  principal,  in  the  first  degree,  and  the  other 
prisoners  as  principals  in  the  second  degree ;  and  stated  the  death  to 
have  been  caused  by  beating.  The  fourth  count  charged  the  prisoner 
Porter  as  principal  in  the  first  degree,  and  the  other  prisoners  as  princi- 
pals in  the  second  degree ;  and  stated  the  death  as  in  the  first  count.(a) 

(a)  John  Thomas,  the  younger,  had  originally  been  included  in  the  indictment,  but  u 
to  him  the  bm  had  been  ignored. 
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It  appeared  that  John  Thomas,  the  younger,  was,  on  the  night  of  the 
16th  of  August,  1840,  charged  with  robbing  a  garden  of  a  person  named 
Gough,  and  that  he  was  given  into  the  custody  of  the  deceased,  who  was 
engaged  by  the  owners  of  gardens  at  St.  George's,  near  Bristol,  as  a 
private  watchman.  It  further  appeared,  that  while  the  deceased  was 
proceeding  with  John  Thomas,  the  younger,  to  the  station-house,  the 
three  prisoners  attacked  him,  and  that  he  was  struck  on  the  head  with  a 
stone ;  and  in  order  to  show  that  the  deceased  was  a  constable  at  the 
time  that  he  took  John  Thomas,  the  younger,  into  custody,  the  follow* 
ing  appointment  was  given  in  evidence : — 

4jp,  , .      ^      We,  the  undersigned,  two  of  his  majesty's  jus- 

.        .V         '  Vtices  of  the  peace  of  the  county  of  Gloucester,  act- 
(     ^   f'  j  ing  for  the  division  of  Bristol,  in  the  said  county,  do 

hereby  nominate  and  appoint  James  Nutt  Pearce  to  act  as  a  special 
constable  for  the  parish  of  Saint  George,  in  the  said  division,  until  he 
receives  notice  that  his  service  is  suspended  or  determined,  according  to 
the  tenor  of  the  oath  this  day  taken  and  subscribed  by  him.  Given 
under  our  hands  the  ninth  day  of  February,  1832. 

"11.  W.  Newman, 
"William  Fripp. 
"Your  powers,  &c.,  as  a  special  constable,  extend  not  only  for  the 

Strish   for  which  you   are   appointed,  but   throughout   the  county  of 
loucester.** 

GodMTij  for  the  prisoners. — ^It  is  not  proved  that  the  deceased  was  a 
constable  on  the  16th  day  of  August,  1840.  The  appointment  pyt  in  is 
dated  the  ninth  day  of  February,  1832,  and  is  signed  by  two  magis- 
trates. That  appointment  is  founded  on  the  stat.  1  &  2  Will.  4,  c.  41, 
which  received  the  royal  assent  on  the  15th  October,  1831.  By  that 
statute  (after  reciting  that  it  was  expedient  to  make  other  provisions  for 
the  better  preservation  of  the  public  peace),  it  is  enacted  by  the  first 
section,  "  that  in  all  cases  where  it  shall  be  made  to  appear  to  any  two 
or  more  justices  of  the  peace  of  any  county,  riding,  or  division  having  a 
separate  commission  of  the  peace,  or  to  any  two  or  more  justices  of  the 
peace  of  any  liberty,  franchise,  city,  or  town  in  England  or  Wales,  upon 
the  oath  of  any  credible  witness,  that  any  tumult,  riot,  or  felony  has 
taken  place  or  may  be  reasonably  apprehended  in  any  parish,  township, 
or  place  situate  within  the  division  or  limits  for  which  the  said  respective 
justices  usually  act,  and  such  justices  shall  be  of  opinion  that  the  ordi- 
nary officers  appointed  for  preserving  the  peace  are  not  sufficient  for  the 
preservation  of  the  peace,  and  for  the  protection  of  the  inhabitants  and 
the  security  of  the  property  in  any  such  parish,  township,  or  place  as 
aforesaid,  then  and  in  every  such  case  such  justices,  or  any  two  or  more 
justices  acting  for  the  same  division  or  limits,  are  hereby  authorized  to 
nominate  and  appoint,  by  precept  in  writing  under  their  hands,  so  many 
as  they  .shall  think  fit  of  the  householders  or  other  persons  (not  legally 
exempt  from  serving  the  office  of  constable)  residing  in  such  parish^ 
township,  or  place  as  aforesaid,  or  in  the  neighbourhood  thereof,  to  act 
as  special  constables,  for  such  time  and  in  such  manner  a«  to  the  said 
justices  respectively  shall  seem  fit  and  necessary,  for  the  preservation  of 
the  public  peace,  and  for  the  protection  of  the  inhabitants,  and  the 
security  of  the  property  in  such  parish,  township,  or  place  ;'*  and  the 
magistrates  are  empowered  to  administer  an  oath  to  the  special  consta- 
bles, the  form  of  which  is  siven  by  the  act.  It  is  manifest  from  this 
statute,  that  the  intention  of  the  legislature  was  that  these  special  consta- 
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bles  should  be  appointed  where  either  a  riot  or  tumult  existed  or  was  ap- 
prehended, and  the  provisions  of  this  act  could  never  be  intended  to 
apply  to  a  private  watchman  looking  after  gardens  nine  years  after ;  nor 
could  the  legislature  intend  that  these  special  constables  should  remain 
constables  all  their  lives. 

Coleridge,  J. — I  do  not  see  why  not.  By  the  9th  section  of  this 
statute  it  is  enacted,  "  that  the  justices  who  shall  have  appointed  any 
special  constables  under  this  act  are  hereby  empowered,  or  the  justices 
acting  for  the  division  or  limits  within  which  such  special  constables 
shall  have  been  called  out,  at  a  special  session  to  be  held  for  that  pur- 
pose, or  the  major  part  of  such  last-mentioned  justices  at  such  special 
session,  are  hereby  empowered  to  suspend  or  determine  the  services  of 
any  or  all  of  the  special  constables  so  called  out,  as  to  the  said  justices 
respectively  shall  seem  meet ;  and  notice  of  such  suspension  or  determi- 
nation of  the  services  of  any  or  all  of  the  said  special  constables  shall  be 
forthwith  transmitted  by  such  respective  justices  to  one  of  his  majesty's 
principal  secretaries  of  state,  and  also  to  the  lieutenant  of  the  county." 

Oodson. — I  submit  that  reference  being  had  to  the  causes  for  passing 
this  act,  and  to  the  preamble  of  it,  this  cannot  be  considered  to  be  a 
case  within  its  provisions ;  and  that  the  deceased,  at  the  time  when  he 
received  this  injury,  cannot  be  considered  as  acting  as  a  special  consta- 
ble under  the  stat.  1  &  2  Will.  4,  c.  41.  It  is  further  to  be  observed,  that 
the  staif  which  would  be  given  to  him  as  a  special  constable  under  that 
act  is  not  produced. 

GoLERiDQE,  J. — The  constable's  staif  is  certainly  not  essential  to  his 
acting. 

O-odaon, — -By  the  10th  section  of  the  act  every  special  constable  is', 
within  one  week  after  the  expiration  of  his  office,  to  deliver  up  his  staff, 
and  as  his  staff  is  not  produced  it  leads  to  an  inference  that  his  office 
had  expired,  and  that  he  had  given  it  up. 

W.  J.  Alexander^  on  the  same  side. — It  is  contended  on  the  part  of 
the  prosecution  that  the  deceased  was  a  constable,  and  to  prove  that  an 
appointment  is  put  in.  Now,  the  object  of  that  species  of  appointment 
was  to  guard  the  persons  and  property  of  the  inhabitants  of  a  place 
where  any  riot  or  tumult  existed,  or  was  apprehended,  and  the  regular 
constables  were  not  sufficient :  hundreds  and  thousands  were  sworn  in  as 
special  constables  under  this  statute,  and  at  the  time  of  the  riots  of  1830, 
nearly  every  householder  was  a  special  constable.  If  the  doctrine  con- 
tended for  on  the  other  side  be  correct,  every  one  of  them  is  now  a 
constable  for  all  purposes,  unless  he  has  been  formally  dismissed  from 
his  office  under  the  9th  section  of  this  statute,  and  there  is  no  reason  to 
believe  that  that  has  ever  been  done,  and  if  it  has  not  been  done  all 
those  persons  have  at  this  hour  not  only  the  authority  of  constables,  but 
also  all  the  protection  of  constables. 

Coleridge,  J. — I  will  not  trouble  Mr.  GfreaveSj  as  I  have  a  very  clear 
opinion  on  this  point.  By  the  appointment  which  has  been  put  in,  this 
person  was  to  serve  as  a  constable,  and  to  continue  in  that  office  and  act 
as  a  special  constable  until  he  received  notice  that  his  services  were  sus- 
pended or  determined  according  to  the  tenor  of  his  oath.  Now  the 
oath,  the  form  of  which  is  given  in  the  first  section  of  the  statute,  is 
this : — "  I,  A.  B.,  do  swear,  that  I  will  well  and  truly  serve  our  Sovereign 
Lord  the  King  in  the  office  of  special  constable  for  the  parish  [or  town- 

ahip]  of J  without  favour  or  affection,  malice  or  ill-will ;  and 

that  I  will  to  the  best  of  my  power  cause  the  peace  to  be  kept  and  pre- 
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served,  and  prevent  all  offences  against  the  persons  and  properties  of  his 
Majesty's  subjects;  and  that  while  I  continue  to  hold  the  said  oflSce  I  will 
to  the  best  of  my  skill  and  knowledge  discharge  all  the  duties  thereof  faith- 
fully .according  to  law.  So  help  me  God."  From  this  we  may  collect 
the  duties  of  these  special  constables,  and  the  reason  of  their  appoint- 
ment, and  it  is  not  because  the  preamble  and  the  object  of  an  act  of 
Parliament  do  not  go  so  far  as  the  enacting  words  that  they  therefore 
control  them.  It  is  not  contended  by  the  learned  counsel  for  the 
prisoners  that,  to  make  this  a  good  appointment,  it  must  be  shown  that 
a  credible  witness  was  examined  before  the  appointment  took  place,  nor 
that  the  deceased  took  the  oath  prescribed  by  the  act  of  Parliament,  and 
it  would  bo  highly  inconvenient  if  such  proof  were  required.  I  take  it 
therefore  to  be  clear  that  the  deceased  had  a  good  appointment,  and  then 
the  question  arises,  whether  having  had  a  good  appointment  it  is  good 
several  years  afterwards.  Now  by  the  9th  section  of  the  act  of  Parlia- 
ment the  magistrates  are  authorized  to  suspend  or  determine  the  services 
of  these  special  constables.  What  is  the  inference?  that  unless  the 
magistrates  have  suspended  or  determined  their  services,  the  appoint- 
ment is  indefinite  in  point  of  time,  and  remains  valid  and  in  force  till  it 
is  either  suspended  or  determined.  It  is  also  said,  that  as  no  staff  is 
produced  the  deceased  must  be  taken  to  have  given  it  up.  I  do  not  see 
that  by  this  act  of  Parliament  it  is  directed  that  any  staff  should  be 
given  to  these  special  constables  on  their  appointment.(a)  Seeing  thai 
the  deceased  had  a  valid  appointment  under  this  act  of  Parliament,  which 
appointment  is  not  shown  to  have  been  determined,  and  seeing  also  that 
by  the  fifth  section  of  the  act  it  is  enacted,  ''  that  every  special  constable 
appointed  under  this  act  shall,  not  only  within  the  parish,  township,  or 
place  for  which  he  shall  have  been  appointed,  but  also  throughout  the 
entire  jurisdiction  of  the  justices  so  appointing  him,  have,  exercise,  and 
enjoy  all  such  powers,  authorities,  advantages,  and  immunities,  and  be 
liable  to  all  such  duties  and  responsibilities,  as  any  constable  duly  ap- 
pointed now  has  within  his  constablewick  by  virtue  of  the  common  law 
of  this  realm,  or  of  any  statute  or  statutes."  I  think  that  the  deceased 
was  a  good  common  constable,  on  the  16th  of  August,  1840,  he  having 
been  made  a  special  constable  under  this  act  of  Parliament. 

The  prisoners  were  found  guilty  of  manslaughter. 

Greaves  and  Skinner^  for  the  prosecution. 

Oodsan  and  W.  J.  AUzander^  for  the  prisoners. 

(a)  We  believe  that  there  U  no  proyision  *t  *11  in  the  Btat  1  &  2  Will.  4,  c.  41,  as  to 
the  stATes  of  these  special  constables,  except  that  which  is  contained  in  the  10th  section, 
which  provides,  that  eyery  special  constable,  within  a  week  after  the  expiration  of  his 
office,  shaU  give  up  «  every  «tojf,  weapon^  and  other  artieU  which  shall  have  been  provided 
for  such  special  constable  undtr  this  act" 


REGINA  V.  RODWAY.— p.  784. 

On  an  indictment  for  larceny  it  appeared  that  a  landlord  went  to  his  tenant  (who  had  removed 
all  his  goods)  to  demand  rent  amounting  to  I2il  lOt.,  tsking  with  him  a  rsoeipt  ready  writlsa 
and  signed,  the  tenant  gave  him  £%  anid  asked  to  look  st  the  receipt.  It  was  given  to  him, 
and  he  refaied  to  return  it  or  to  pay  the  remainder  of  the  rent  It  wss  proved  Yxy  the  landlord 
that  at  the  time  he  gave  the  prisoner  the  receipt  he  thought  the  prisoner  was  going  to  pay  him 
the  rent;  and  that  he  should  not  have  parted  with  the  receipt  unless  be  had  been  paid  all  tbt 
icolv  bat  that  when  he  put  the  receipt  into  the  prisoDer*s  bands  he  never  expected  to  have  tbi 
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rpcpipt  ag«in,  and  that  he  did  not  want  the  receipt  again,  bat  wnnted  bin  rent  to  be  paid  >^> 
HM  a  larceny,  and  that  the  fact  of  the  tenant  giving  the  £2  made  no  difference. 

Larceny. — ^The  prisoner  was  indicted  for  stealing  a  receipt,  which  in 
ihe  first  count  of  the  indictment  was  stated  to  be  "one  piece  of  paper, 
stamped  with  a  certain  stamp  denoting  the  payment  of  a  duty  to  our 
said  lady  the  queen,  of  sixpence  of  the  property  goods  and  chattels"  of 
Richard  L'lmbert;  2d  count,  for  stealing  "one  piece  of  paper  of  the 
value  of  one  penny."  (a) 

The  prosecutor  proved  that  the  prisoner  rented  some  premises  of  him 
for  £25  a-year,  and  that  on  the  day  on  which  he  quitted,  there  being 
half-a-year's  rent  due,  he  took  a  stamped  receipt  jeady  written  and 
signed  to  the  premises,  off  which  the  prisoner  had  removed  all  his  goods. 
The  prosecutor  at  the  desire  of  the  prisoner  went  into  a  room  in  his 
house,  where  the  prisoner  pulled  out  a  bag  of  money,  and  asked  the 
prosecutor  whether  he  had  brought  a  receipt,  and  the  prosecutor  said 
that  he  had,  and  the  prisoner  asked  to  look  at  it ;  the  prosecutor  gave 
him  the  receipt,  which  the  prisoner  took,  and  put  two  sovereigns  into 
the  prosecutor's  hand  and  immediately  went  away,  and  upon  the  pro- 
secutor afterwards  asking  him  for  the  remainder  of  the  money,  he  said 
he  had  got  his  receipt  and  he  should  not  pay  it.  The  prosecutor  staled, 
that  at  the  time  he  gave  the  prisoner  the  receipt  he  thought  the  prisoner 
was  going  to  pay  him  the  rent ;  that  be  should  not  have  parted  with  the 
receipt  unless  he  had  been  paid  all  the  rent ;  but  that  when  he  put  it  in 
the  prisoner's  hands  he  never  expected  to  have  the  receipt  again,  and 
that  he  did  not  want  the  receipt  back  again,  but  wanted  his  rent  to  be 
paid. 

jSfe//e,  for  the  prisoner,  submitted  that  this  was  not  a  larceny. 

Greavesy  for  the  prosecution,  cited  Oliver^s  case,  {b)  as  in  point.  Here, 
it  was  clear,  the  prosecutor  never  intended  to  part  with  the  receipt  unless 
he  was  paid  all  the  rent.  The  prisoner,  on  the  contrary,  never  intended 
to  pay  the  rent,  and  obtained  the  receipt  by  means  of  fraud.  The  pro- 
perty in  the  receipt,  therefore,  was  not  changed,  and  the  case  amounted 
to  larceny. 

Coleridge,  J. — I  think  it  is  a  larceny.  The  prisoner  had  removed 
his  goods  off  the  premises,  so  that  the  prosecutor  could  not  distrain ;  and 
then  the  prisoner  induces  the  prosecutor  to  part  with  the  receipt,  by 
asking  to  look  at  it,  and  it  is  delivered  to  him  for  that  purpose.  It  is 
quite  clear,  also,  that  the  prosecutor  never  intended  to  give  the  prisoner 
the  receipt  till  he  was  paid  all  the  rent. 

*Sfe(/e. — There  is  £2  paid. 

Coleridge,  J. — I  think  that  makes  no  difference. 

Verdict — Not  guilty. 

GreaveSf  for  prosecutor. 

Selfcy  for  prisoner. 

(a)  See  the  case  oTRex  v.  B^mrl^y,  ante,  voL  5,  p.  602. 

(6)  Tried  at  the  Northamberland  Summer  Aasizea,  ISll,  cited  4  Taunt  ,874^  In  that  caie 
the  priaoner  had  ofiered  to  give  the  proaecntor  gok)  for  bank-nofeea ;  and  upon  the  proaecator 
laying  down  some  bank-notes  for  the  purpoae  of  having  them  changed  for  gold,  the  priaoner  look 
them  up  and  went  away  with  them,  promising  to  return  immediately  with  the  gold.  The  pri- 
aoner did  not  return,  and  the  proaecutor  never  aaw  him  again  till  he  was  apprehended.  Baron 
Wood  **  held  that  the  case  clearly  did  amount  to  larceny,  if  the  jury  bdieved  the  intention 
of  the  priaoner  was  to  run  away  with  the  notea  and  never  to  return  with  the  gold :  whether  the 
priaoner  had  at  the  time  the  animus  fnrandi  was  the  sole  point  upon  which  the  qoesticn  tamed.** 
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REGINA  V.  HEWINS.— p.  786. 

On  •  eharfe  of  perjury,  alleged  to  btvo  been  committed  before  eommimionera  to  examine  wit- 
newci  in  a  Chancery  suit,  the  indictment  stated  that  the  four  commiMionera  were  commanded 
to  examine  the  wiinessea.  Their  commimion  waa  put  in,  and  by  it  the  commiasioners,  or  any 
three  or  two  of  Ihem^  were  commanded  to  examine  the  witnesses : — Held^  a  fatal  variance, 
and  the  judge  would  not  allow  it  to  he  amended  under  the  stat.  9  Greo.  4,  c  15. 

Amendments  in  criminal  cases  should  lie  made  very  spanngly;  one  objection  to  amending  an 
indictment  being,  that  it  is  an  alt«fration  of  a  presentment  on  the  oath  of  the  grand  jury. 

The  judges  are  unwilling  to  allow  the  amendment  of  variances  which  might  have  been  avoided 
by  ordinary  care. 

In  an  indictment  for  perjury,  charged  to  have  been  committed  before  commissioners  to  examine 
witnesses  in  a  Chancery  suit,  it  was  slleged  that  a  suit  was  depending,  and  that  a  commisstoa 
was  issued  for  the  examination  of  witnessfs,  and  that  interrogatories  were  exhibited,  (the  9th 
of  which  was  set  out ;)  and  it  was  averred  that  **  upon  the  examination  of  the  said  J.  H.  [the 
defendant]  upon  the  said  interrogauiries,  it  became  and  was  material  to  ascertain  the  truth  of 
the  matters  hereinafter  alleged  to  have  l«en  sworn  to,  and  suted  by  the  said  J.  H.  upon  hi* 
oath,  in  answer  to  the  said  9th  interrogatory." — Whether  this  is  i  sufficient  averment  of 
materiality — Qiiart  ? 

Perjury. — The  first  count  of  the  indictment  stated,  that  a  certain 
cause  was  depending  in  the  Court  of  Chancery,  hi  which  the  guardians 
of  the  poor  of  the  Evesham  Union  were  plaintiffs,  and  the  Rev.  Hugh 
Smith  was  defendant,  concerning  a  certain  contract  and  purchase  of  four 
cottages  at  Weston-sub-Edge,  "and  that  such  proceedings  were  there- 
upon had  that  afterwards,  to  wit,  at  Westminster  aforesaid,  in  the  county 
of  Middlesex  aforesaid,  a  certain  commission  directed  to  Robert  Hiorne 
'Hobbes,  William  Wilton  Woodward,  William  Kendall,  and  Oswald 
Cheek,  gentlemen,  was  issued  out  of  the  said  Court  of  Chancery  in  the 
said  cause,  whereby,  amongst  other  things,  authority  was  given  to  the 
said  Robert  Hiorne  Hobbes,  William  Wilton  Woodward,  William  Ken- 
dall, and  Oswald  Cheek,  any  three  or  two  of  them,  to  examine  all  wit- 
nesses whatsoever  upon  certain  intorrogatories  to  be  exhibited  to  them 
whe  said  Robert  Hiorne  Hobbes,  William  Wilton  Woodward,  William 
Kendall,  and  Oswald  Cheek,  as  well  on  the  part  of  the  said  complainants 
as  on  the  part  of  the  defendant,  or  either  of  them,  in  the  said  cause ;  and 
whereby  also  the  said  Robert  Hiorne  Hobbes,  William  Wilton  Wood- 
ward, William  Kendall,  and  Oswald  Cheek,  [omitting  "  or  any  three  or 
two  of  them,"]  were,  amongst  other  things,  commanded  to  examine 
each  of  the  said  witnesses  on  their  respective  corporal  oaths  first  taken 
before  the  said  Robert  Hiorne  Hobbes,  William  Wilton  Woodward^ 
William  Kendall,  and  Oswald  Cheek,  or  any  three  or  two  of  them,  the 
said  Robert  Hiorne  Hobbes,  William  Wilton  Woodward,  William  Ken- 
dall, and  Oswald  Cheek;  and  the  jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  present  that  in  and  by  the  9th  interrogatory  exhi- 
bited to  the  said  commissioners  in  the  said  cause,  the  said  witnesses 
were  interrogated  as  follows,  that  is  to  say,"  [here  the  9th  interrogatory 
was  set  out.]  And  that  the  defendant,  one  of  the  witnesses  to  whom 
the  interrogatories  were  to  be  and  were  administered,  came  before  the 
said*  Robert  Hiorne  Hobbes,  William  Wilton  Woodward,  and  William 
Kendall,  three  of  the  said  commissioners,  to  be  examined  as  a  witness 
>n  the  part  of  tiie  said  defendant  on  the  said  interrogatories,  and  before 
them  (they  "  then  and  there  being  such  commissioners  as  aforesaid,  and 
then  and  there  having  sufficient  and  competent  power  and  authority  to 
administer  an  oath  to  the  said  J.  H.  in  that  behalf")  was  duly  sworn. 
The  coimt  then  contained  the  following  averment  of  materiality — ^'^  And 
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the  jurors  aforesaid,  upon  tlieir  oaths  aforesaid,  do  further  present  that, 
upon  the  examination  of  the  said  Joseph  Hewins  upon  the  said  interro- 
gatories, it  became  and  was  material  to  ascertain  the  truth  of  the  matters 
hereinafter  alleged  to  have  been  sworn  to  and  stated  by  the  said  Joseph 
Hewins  upon  his  oath,  in  answer  to  the  said  9th  interrogatory."  The 
count  then  stated  the  evidence  given  by  the  present  defendant  (which 
related  to  a  vestry  meeting  which  had  been  held  at  Weston-sub-Edge,) 
and  assigned  perjury  upon  it  The  2d  count  did  not  state  the  commis- 
sion, but  merely  stated  that  Messrs.  Hobbes,  Woodward,  and  Kendall 
were  "  commissioners  duly  appointed  to  take  the  examination  of  the 
•aid  witnesses  on  the  said  interrogatories,"  and  that  they  had  power  to 
administer  the  oath ;  but  in  other  respects  it  was  nearly  similar  to  the 
first  count.  The  3d  count  stated  the  commissioners  to  be  commissioners 
acting  by  virtue  of  a  commission  for  the  examination  of  witnesses  issued 
out  of  the  Court  of  Chancery,  in  a  cause  depending  there,  and  at  issue 
between  the  guardians  of  the  poor  of  the  Evesham  Union  and  the  Rev. 
Hugh  Smith,  and  averred  that  they  had  power  to  adjninister  an  oath. 
In  other  respects  it  was  similar  to  the  2d  count,  except  that  it  contained 
no  averment  of  materiality. 

The  commission  was  put  in  and  read.  It  was  directed  to  the  four 
commissioners,  and  authorized  them,  or  any  three  or  two  of  them,  to 
examine  all  the  witnesses  of  both  parties  on  interrogatories,  and  com- 
manded them,  "  or  any  three  or  two  of  them,"  to  examine  each  of  the 
said  witnesses  on  their  respective  corporal  oaths,  first  taken  before  the 
commissioners,  or  any  three  or  two  of  them.(tf ) 

It  appeared  that  the  present  defendant  had  been  sworn  and  examined 
before  three  of  the  commissioners  only,  (Messrs.  Hobbes,  Woodward, 
and  Kendall.) 

Godson  and  Francillon,  for  the  defendant. — There  is  a  fatal  variance 
in  the  setting  out  of  the  commission.  The  mandatory  part  of  the  com- 
mission contains  the  words  "or  any  three  or  two  of  them,"  which  would 
empower  any  two  to  act  In  the  settuig  of  this  out  on  the  record,  those 
words  are  omitted. 

Coleridge,  J. — I  think  that  this  variance  is  fatal  to  the  first  count, 

Greai^esy  for  the  prosecution,  asked  to  be  allowed  to  amend  under  the 
Stat.  9  Geo.  4,  c.  15,  commonly  called  Lord  Tenterden's  Act. 

Godson. — I  submit  that  this  amendment  ought  not  to  be  allowed.  In 
the  case  olJelf  v.  Oriel^  ante,  vol.  4,  p.  22,  (19  E.  C.  L.  R.  257,)  it  was 
laid  down,  that  even  in  a  civil  case  an  amendment  under  this  act  of  Par- 
liament should  not  be  allowed,  when  there  was  a  variance  which  would 
not  have  occurred  if  common  care  had  been  used;  and  in  the  case  of 
Rex  V.  Cookej  ante,  vol.  7,  p.  559,  (32  E.  C.  L.  R.  629,)  Mr.  Justice 
Patteson  would  not  allow  an  indictment  to  be  amended  by  inserting 
the  time  at  which  a  judgment  was  entered  up,  instead  of  an  allegation 
that  it  was  entered  up  "  in  or  as  of  Trinity  Term ;"  and  his  lordship 
said,  that  in  criminal  cases  amendments  should  be  made  very  sparingly. 

CoLERiDOE,  J. — I  think  that  I  ought  not  to  allow  this  amendment  I 
entirely  agree  with  my  brother  Patteson,  that  the  discretion  of  tlie 
judges,  as  to  amending  in  criminal  cases,  ought  to  be  exercised  very 
sparingly.  One  objection  to  readily  permittnig  an  amendment  in  an 
indictment  is,  that  by  the  amendment  a  presentment  on  the  oath  of  the 

(a)  The  coromiMion  wm  in  the  uraal  form,  which  will  be  found  in  any  of  Ihe  workfontht 
pnustice  of  the  Court  of  Chancery. 
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grand  jury  is  altered.     I  am  also  unwilling  to  amend  variances  which, 
by  ordinary  care  in  collation,  might  be  avoided. 

Godson  and  Francilloriy  for  the  defendant,  objected  that  the  averment 
of  materiality,  in  the  second  count  of  this  indictment,  was  insufficient, 
there  bemg  no  statement  of  the  alleged  perjury  being  material  to  the 
Chancery  suit,  or  to  any  question  in  that  suit,  and  tliat  there  not  being 
in  this  indictment  any  averments  from  which  the  court  here  could  judge 
of  the  materiality  of  the  alleged  perjury,  the  second  count  of  the  present 
mdictment  was  bad. 

CoLERiDOE,  J. — I  have  some  doubt  whether  the  averment  of  materi- 
ality is  sufficient,  and  I  will  reserve  the  point  if  it  should  become  neces- 
sary. 

The  case  proceeded,  and  the  defendant  was  acquitted  on  the  merits. 

Verdict — Not  guilty. 

Greaves  and  Keating^  for  the  prosecution. 

Godson  and  FrancilUmj  for  the  defendant. 


The  QUARTER  SESSIONS  occurring  during  the  ASSIZES/— p.  790. 

Where  the  Quarter  SeesioM  of  a  county  occur  while  the  judge  of  aseize  is  proceeding  with  the 
trial  of  priaoners  iu  that  oountj  after  the  grand  jury  at  the  aMizea  have  been  discharged,  the 
better  course  is  for  the  Quarter  Sessions  not  to  proceed  with  the  trial  of  any  prisoners,  but  to 
j;       1  Qf  ^1  ti^Qir  Qiiiof  business,  and  then  to  adjourn  to  a  future  day. 


Thb  Quarter  Sessions  for  the  county  of  Gloucester  were  held  on  the 
6th  of  April,  1841.  The  judge  on  the  crown  side  of  the  assizes  was 
still  sitting  for  the  trial  of  the  prisoners  of  that  county,  hut  the  grand 
jury  assembled  under  the  assize  process  had  been  discliarged.  The 
court  of  Quarter  Sessions  desired  the  opinion  of  his  lordship  on  the  fol- 
lowing questions : — 1st,  Whether  the  court  of  Quarter  Sessions  could  pro- 
ceed to  inquire  and  try  prisoners  while  the  judge  of  assize  was  sitting, 
the  grand  jury  convened  under  his  process  having  been  discharged ;  2a, 
Supposing  they  could  not  properly  proceed  to  the  trial  of  prisoners,  whe- 
ther they  were  bound  to  acyourn ;  or,  whether  after  having  finished  such 
business  as  came  before  them  of  another  kind,  they  might  consider  the 
sessions  as  completed. 

Coleridge,  J. — The  first  question  you  have  put  is,  whether  the  court 
of  Quarter  Sessions  could  proceed  to  inquire  and  try  prisoners  while  the 
judge  of  assize  was  sitting  here,  the  grand  jury  jconvened  under  his  pro- 
cess having  been  discharged.  That  question  at  first  seemed  to  present 
no  difficulty,  but  certainly  upon  principle  it  does  not  seem  to  be  quite  so 
clear.  But  looking  at  the  universal  practice  and  the  general  under- 
standing, and  considering  what  great  inconvenience  would  follow  if  an^ 
doubt  should  arise,  whether  the  jurors  were  properly  sworn  or  the  pri- 
soners properly  tried,  I  have  come  very  clearly  to  the  practical  conclu- 
sion, that  I  should  not  advise  you  to  try  any  prisoners,  and  I  express 
myself  in  this  guarded  way  as  I  don't  think  it  perfectly  clear.(a)     The 

{a)  Before  the  stat  25  G.  8,  o.  18,  it  was  considered  that  the  aathority  of  the  Court  of 
Ojer  and  Terminer  at  the  Old  Bailey  was  suspended  by  the  sitting  of  the  Court  of  Queen*! 

VOL.  xxxvui.  58  2  Q 
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second  question  was,  supposing  that  the  court  of  Quarter  Sessions  could 
not  properly  proceed  to  the  trial  of  prisoners,  whether  they  were  bound 
to  adjourn,  or  whether  they  might,  after  having  finished  such  business 
as  came  before  them  of  another  kind,  consider  the  sessions  as  completed. 
If  by  that  question  is  meant  whether  the  justices  would  be  liable  to  an 
information  for  not  proceeding,  or  whether  the  court  of  Queen's  Bench 
would  direct  them  by  mandamus  to  proceed,  or  whether  the  prisoners 
could  complain,  I  don't  think  the  justices  would  be  bound  to  proceed ; 
but  when  we  consider  that  we  have  statutes  as  early  as  the  reign  of  King 
Edward  the  Third,(a)  clearly  providing  for  the  holding  of  sessions  four 
times  in  every  year,  at  a  time  when  the  trial  of  prisoners  must  have  been 
the  principal  business  of  such  sessions,  and  that  on  a  late  occasion  the 
very  inconvenience  now  occurring  came  under  the  contemplation  of  the 
legislature  and  provisions  were  made  to  remedy  it,(6)  I  own  that  it  seems 
to  me  that  the  magistrates  will  hardly  act  under  the  spirit  of  those  acts, 
unless  they  adjourn,  but  I  by  no  means  say  that  they  are  bound  to  do  so. 

The  sessions  adjourned  for  a  week.(<?) 

Bench  in  term  time;  and  by  that  statute,  after  reciting  that  **whereaa  by  the  present 
law  of  this  realm  the  power  and  authority  of  justices  appointed  and  authorized  under  and 
by  virtue  of  any  commission  of  Oyer  and  Terminer,  or  any  commission  of  gaol  delivery, 
awarded  into  and  for  any  county  or  place,  are  suspended  by  the  coming  and  sitting  of  tJi 
Majesty's  Court  of  King's  Bench,  in  such  county  or  place ;  and  whereas  it  has  oftentimes 
happened  that  the  gaol  of  Newgate,  in  London,  hath  not  been  delivered  of  all  the  prison- 
ers in  it,  nor  the  business  of  a  session  of  gaol  delivery  of  the  said  gaol  of  Newgate,  for 
the  county  of  Middlesex,  finally  concluded  before  the  essoign  day  of  term,  and  the  sitting 
of  his  said  Majesty's  Court  of  King's  Bench  at  Westminster,  in  the  said  county  of  Mid- 
dlesex, by  reason  whereof  divers  prisoners  in  the  said  gaol  of  Newgate  have  remained 
unti*ied  at  such  sessions,  and  have  been  kept  and  continued  in  the  said  gaol  until  the  fol- 
lowing session,  to  the  great  inconvenience  of  the  public,  to  the  manifest  hindrance  and 
delay  of  justice,  to  the  prevention  of  speedy  and  condign  punishment  being  inflicted  on 
offenders,  and  to  the  great  increase  of  the  number  of  prisoners  confined  in  the  said  gaol, 
from  which  the  most  alarming  and  dangerous  consequences  are  at  times  dreaded  and 
likely  to  ensue,"  it  is  enacted  **  That  when  any  sesbion  of  oyer  and  terminer  and  gaol 
delivery  of  the  said  gaol  of  Newgate,  for  tlie  said  county  of  Middlesex,  shall  have  been 
begun  to  be  holden  before  the  essoign  day  of  any  term,  that  the  same  session  shall  and 
may  be  continued  to  be  holden,  and  the  business  thereof  finally  concluded,  notwithstand- 
ing the  happening  of  such  essoign  day  of  any  term,  or  the  sitting  of  his  said  Majesty's 
Court  of  King's  Bench  at  Westminster,  or  elsewhere,  in  the  said  county  of  Middlesex." 

(a)  The  stat.  86  £dw.  8,  c.  12. 

(6)  See  the  stat  4  &  6  Will.  4,  c.  47. 

(r)  See  the  opinion  of  Sir  Samuel  Sheppard  and  Sir  Robert  Gilford,  in  Sir  George 
Chetwynd's  £d.  of  Bum's  Justice,  tit.  Sessions,  L 


NON-PAROCHIAL  REGISTERS. 


Tub  statute  3  &  4  Vict  c.  92,  intituled  **  An  Act  for  enabling  CourUt  of  Justice  to  admit 
non-parocliial  Registers  as  Evidence  of  Births  or  Baptisms,  Deatlis  or  BuriaU,  and  Mar- 
riages" (which  received  the  royal  assent  on  the  10th  of  August,  1840)  has  made  some 
very  important  alterations  in  the  law  of  evidence. 

By  sect.  1,  of  that  statute,  certain  non-parochial  registers  there  referred  to.  are  directed 
to  be  deposited  with  the  registrar-general  in  his  office ;  and  by  section  2  of  the  same  sta- 
tute, the  registration  commissioners  are  authorized,  within  twelve  calendar  monlht  from  the 
patsing  of  this  act,  **  to  inquire  into  the  state,  custody,  and  authenticity  of  every  register 
or  record  of  birth,  baptism,  naming,  dedication,  death,  burial,  and  marriage,  ichich  shall 
be  sent  to  them  within  three  calendar  months  from  the  passing  of  this  act ;  and,  such  as  they 
shall  find  accurate  and  faithful,  they  shall  certify  under  the  hands  and  seals  of  three  or 
more  of  them  (of  whom  the  registrar-general  shall  not  be  one),  as  fit  to  be  placed  with 
the  other  registers  and  records  hereby  directed  to  be  deposited  in  the  said  office.*' 

By  sect.  3  of  the  same  statute,  every  place  appointed  by  the  registrar-general,  with  the 
approval  of  three  commissioners  of  the  treasury,  is  to  be  deemed  part  of  his  office ;  and 
by  sect  6,  **  all  registers  and  records,"  deposited  by  virtue  of  this  act,  except  (except  the 
registers  of  baptisms  and  marriages  at  the  Fleet  and  King's  Bench  prisons,  at  May  Fair, 
at  the  Mint,  and  elsewhere,  which  were  deposited  in  the  registry  of  the  Bishop  of  London, 
in  the  year  1821,  by  order  of  the  Secretary  of  State),  are  to  be  **  deemed  in  legal  custody, 
and  shall  be  receivable  in  evidence  in  all  courts  of  justice,  subject  to  the  provisions"  con- 
tained in  this  act. 

Under  the  second  section  of  this  statute,  a  great  number  of  non-porochial  registers 
have  been  sent  to  the  registration  commissioners  and  certified  by  them. (a) 

We  have  been  favoured  by  Mr.  Bum,  the  secretary  of  the  registration  commission, 
with  the  following  list  of  the  registers  that  have  been  made  evidence  under  this  statute : — 

The  Registers  of  the  French  Churches  in  England,  commencing  in  the  year 

German  Chapels  do. 

Dutch  Chapel  Royal         do. 

Swiss  Church  do. 

Presbyterians  throughout  England  and  Wales 

— Independents  do. 

^— Baptists  do. 

■ — Scotch  Churches  in  England, 

Society  of  Friends,  throughout  England  and  Wales,  do. 

Wesleyan  Methodists,  do. 

Methodist's  New  Connexion,         do. 

Primitive  Methodists,  do. 

Bible  Christians,  do. 

Inghamites,  do. 

Moravians,  do. 

Lady  Huntingdon's  Connexion,    do. 

Caivinistic  Methodists,  do. 

Swedenborgians,  do. 

The  Registers  from  Dr.  Williams's  Library  in  Redcross  street, 

the  Paternoster  Row  Registry 

The  Bunbill  Fields'  Registers 

The  Registers  of  the  Liverpool  Necropolis 

Deadman's  Place  Cemetery,  Southwark, 

Leeds  Cemetery, 

Walworth  Burial  Ground, 

Ecclesall  Cemetery, 

Norwich  Cemetery, 

Roman  Catholic  Chapels,  of  about  one-third  of  England(6)       

(a)  We  believe  that  about  10,000  register  books  have  been  authenticated  under  thii 
•tatttte,  and  are  deposited  in  the  office  of  the  Registration  Commission  in  Rolls'  Yard. 
(6)  The  residue  of  these  registers  remain  at  the  chapels  to  which  they  relate. 

(459) 


le  year 

1567 

do. 

1069 

do. 

1680 

do. 

1762 

do. 

1642 

do. 

1644 

do. 

1642 

do. 

1758 

do. 

1644 

do. 

1772 

do. 

1787 

do. 

1818 

do. 

1817 

do. 

1768 

do. 

174i 

do. 

1752 

do. 

1762 

do. 

1787 

do. 

1742 

do. 

1808 

do. 

1718 

do. 

1825 

do. 

1788 

do. 

1835 

do. 

1810 

do. 

1834 

do. 

1821 
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The  9th  and  10th  seettons  of  the  slat  8  &  4  Vict.  e.  92,  proride  for  the  granting  of 
extracts  from  these  registers,  to  be  authenticated  by  the  seal  of  the  registrar-generml^s 
office :  and  by  sect  11  of  the  same  statute,  it  is  enacted,  "  That  in  case  any  party  shall 
intend  to  use  in  evidence  on  the  trial  of  any  cause  m  any  of  the  courts  af  common  lav,  or 
on  the  hearing  of  any  matter^  which  is  not  a  erimmal  ciue,  at  any  tesnon  of  the  peace  in 
England  or  Wales,  any  eziract,  certified  as  hereinbefore  mentioned,  from  any  such  register 
or  record,  he  shall  gire  notice  m  writing  to  the  opposite  party,  his  attorney  or  agent,  of 
his  intention  to  use  wueh  certified  extract  in  evidence  at  weh  trial  or  hearing ;  and  at  the  same 
time  shall  deliver  to  him,  his  attorney  or  agent,  a  copy  of  the  extract,  and  of  the  certificate 
thereof;  and  on  proof  hy  affidavit  of  "the  service,  or  on  admission  of  the  receipt  of  such 
notice  and  copy,  such  eerii/ied  extract  shall  be  received  in  evidence,  at  such  trial  or  hearing, 
if  the  judge  or  court  shall  be  of  opinion  that  such  service  has  been  made  in  sufficient  time  before 
such  trial  or  hearing,  to  have  enabled  the  opposite  party  to  inject  the  original  regi»ter  or 
record  from  which  such  certified  extract  had  been  taken,  or  within  such  time  as  shall  be 
directed  by  any  rule  to  be  made  as  hereinafter  provided:"  and  by  sect  12  it  is  enacted, 
**  That,  in  case  any  party  shall  intend  to  use  in  evidence  on  such  trial  or  hearing  any  ori- 
ginal register  or  record  (instead  of  such  certified  extract),  he  shall,  nevertheless^  within  a 
reasonable  time,  give  to  the  <^)posite  party  notice  of  his  intention  to  use  such  original  regtMfer  or 
record  in  evidence,  and  deliver  to  such  opposite  party  a  copy  of  a  certified  extract  of  the 
entry  or  entries  which  he  shall  intend  to  use  in  evidence."  The  13th,  14th,  15th,  and 
16th  sections  of  the  statute  contain  nearly  similar  provisions  as  to  courts  of  equity,  the 
master's  office,  and  the  ecclesiastical  courts ;  but  by  sect  17  it  is  enacted,  that  in  all  cri* 
minal  cases  the  original  register  or  record  must  be  produced. 

The  registers  of  the  Jews  (which  we  believe  are  written  in  the  Hebrew  language) 
remain  at  the  synagogues  to  which  they  respectively  relate.  The  registers  of  baptisms, 
marriages,  and  burials  in  Bengal,  at  Madras,  in  Bombay,  and  at  St  Helena,  'are  deposited 
at  the  East  India  House;  and  the  registers  of  the  marriages,  births,  baptisms,  and 
burials  of  British  subjects  beyond  seas,  which  have  been  transmitted  from  the  different 
British  embassies  and  factories  on  the  contijient  of  Europe  and  elsewhere,  are  deposited 
in  the  registry  of  the  Bishop  of  London,  with  the  exception  of  Utte  registers  of  marriages 
at  and  near  Lisbon,  which  are  deposited  in  the  Vicar-Gcnerars  Office  in  Doctors'  Com- 
mons. The  registers  of  the  Jews,  the  East  India  registers,  and  the  registers  of  the 
British  embassies  and  factories,  therefore  are  not  at  all  affected  by  the  stat.  3  &  4  Vict 
c.  92. 
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PRINCIPAL  MATTERS 


CONTAINED  IN  THIS  VOLUME. 


ABDUCTION. 

1.  On  an  indictment  for  abduction  on  the 
Stat  9  Geo.  4,  c.  81,  s.  19,  the  jary  ought 
not  to  convict  the  prisoner,  unless  they 
are  satisfied  that  the  prisoner  committed 
the  offence  from  motives  of  lucre ;  but 
evidence  of  expressions  used  by  the  pri- 
soner respecting  the  property  of  the  lady, 
such  as  his  stating  that  he  had  seen  the 
will  of  one  of  her  relatives  (naming  him), 
and  that  she  would  have  £220  a-year,  are 
important  for  the  consideration  of  the  jury 
in  coming  to  a  conclusion  whether  the 
prisoner  was  actuated  by  motives  of  lucre 
or  not     Regina  v.  Barrait,  387 

2.  If  the  jury  should  not  be  satisfied  that 
the  prisoner  was  actuated  by  motives  of 
lucre,  and  they  be  satibfied  that  the  pri- 
soner used  force  to  the  person  of  the  lady 
in  taking  her  away,  and  that  he  took  her 
away  against  her  consent,  they  may  con- 
vict him  of  on  assault  under  the  stat.  1 
Vict  c  86,  s.  11.  Jbid. 

t.  A  prisoner  was  taken  into  custody  at  the 
house  of  his  brother  on  a  charge  of  ab- 
duction. When  he  was  taken,  a  letter 
was  found  in  a  writing-desk  in  the  room 
in  which  he  and  his  brother  were.  The 
letter  was  directed  to  a  person  in  the 
neighbourhood  of  the  prisoner's  late  resi- 
dence. The  police-officer  was  going  to 
open  it,  when  the  prisoner  told  him  it  had 
nothing  to  do  with  the  business  that  he 
had  come  about: — Udd,  that  the  letter 
was  receivable  in  evidence  on  the  trial  of 
the  prisoner  for  the  abduction.  Ibid. 

ABORTION. 

Su  AoOBttAET  BBVOBl  THl  FaOT,  1. 


ABUSING  FEMALE  CHILDREN. 

1.  Attempting  to  carnally  know  and  abuse 
a  girl  between  the  ages  of  ten  and  twelve, 
is  not  an  assault,  if  the  girl  consents  to 
all  that  is  done,  but  is  a  misdemeanor. 
Regina  v.  Martin,  218 

2.  The  person  makin'g  such  an  attempt  with 
the  consent  of  the  girl  is  not  indictable  for 
an  assault,  but  is  indictable  for  the  mis- 
demeanor of  attempting  to  commit  the 
misdemeanor  of  carnally  knowing  and 
abusing  her.  Jbid, 

3.  An  indictment  in  the  first  count  charged 
the  defendant  with  having  at*8aulted  **E. 
R.,  an  infant  above  the  ajte  of  ten  ycnrs 
and  under  the  age  of  twelve  years,"  with 
intent  to  carnally  know  and  abuse  her, 
and  in  the  second  count  charged  that  the 
defendant  "unlawfully  did  put  and  place 
the  private  parts  of  him  the  said  T.  M. 
against  the  private  parts  of  her  M«  taid  K, 
R.,  and  did  thereby  then  and  there  unlaw- 
fully attempt  and  endeavour  to  carnally 
know  and  abuse  the  said  E.  R.  ."—Held, 
that  the  second  count  was  bad,  as  it  did 
not  allege  that  £.  R.  was  between  the  ages 
of  ten  and  twelve : — Held,  also,  that  the 
words  **  the  taid  E.  jR.,"  merely  meant 
that  she  was  the  same  person  as  was  men- 
tioned in  the  first  count,  but  that  those 
words  did  not  import  unto  the  second 
count  the  description  of  E.  R.  with  respect 
to  her  age.     Regina  t.  Martin,  215 

4.  Every  attempt  (not  every  intention,  but 
every  attempt)  to  commit  a  misdemeanor 
ia  a  misdemeanor.  Jbid, 

ACCESSARY  AFTER  THE  FACT. 

See  RicxiTBRfl. 

To  substantiate  the  charge  of  harbouring  a 
felon  it  most  be  shown,  that  the  party 
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charged  did  some  act  to  as«*t  the  J^elon 
personally,     Regina  t.  ChappU,  '855 

ACCESSARY  BEFORE  THE  FACT. 
Set  Sniciox. 

1.  A.  was  indicted  for  felony  in  using  an  in- 
strument to  procure  abortion,  and  B.  was 
indicted  with  him  as  an  accessary  before 
the  fact.  A.  did  not  appear  to  take  his 
trial,  but  B.,  who  was  oa*bail,  appeared : 
— Ueldy  that  under  these  circumstances, 
B.  was  not  compellable  to  plead  to  the  in- 
dictment, and  the  judge  allowed  B.  to  be 
admitted  to  bail.     Regma  y.  Athtnally  236 

2.  An  indictment  stated  that  a  certain  evil- 
disposed  person  stole  certain  goods ;  that 
L.  C.  incited  him  to  do  so :  that  £.  C.  did 
the  same ;  that  £.  M.  received  a  portion 
of  the  property  knowing  it  to  have  been 
stolen :  it  also  charged  A.  A.  and  the  be- 
fore-mentioned E.  C.  as  receivers.  All 
the  prisoners  having  been  found  guilty  by 
the  jury,  the  conviction  was  held  good 
against  all  except  L.  C,  who  was  merely 
charged  as  accessary  before  the  fact,  and 
judgment  was  given  upon  the  charges  of 
receiving  only.     Regina  v.  Casper^       289 

8.  Whether  a  person  charged  as  a  principal 
in  the  same  indictment  with  a  person 
charged  as  accessary,  is  a  competent  wit- 
ness against  the  accessary,  without  being 
first  either  acquitted  or  confessing  and 
suffering  his  puuishment — Queers.  Regina 
▼.  Lyons,  655 

4.  Whether  a  statement  that  the  principal 
felon  stole  the  property,  which  statement 
is  in  the  usual  form  of  an  indictment  for 
larceny,  except  that  it  gives  no  addition 
to  the  prisoner's  name,  and  does  not  con- 
tain the  words  contra  pacem,  &c.,  is  in  law 
an  indictment  against  the  principal,  or 
merely  inducement  to  the  statement  of 
the  charge  against  the  accessary — Qucere. 

Ibid, 

5.  But  semble  that  it  is  an  indictment.  Jlnd. 

ACCOUNT  STATED. 
See  Witness,  5. 

ACCUSE,  THREATENING  TO ;  AND 
OBTAINING  MONEY  THEREBY. 

See  Threatenxnq  to  accuse. 

ACQUITTAL. 

Three  persons  were  indicted  for  a  rape,  and 
were  also  indicted  for  the  murder  of  the 
party  alleged  to  be  ravished.  Before  the 
trial  on  the  indictment  for  the  rape,  the 
counsel  for  the  prosecution  asked  to  have 
one  of  the  prisoners  acquitted,  that  he 
might  call  him  as  a  witness  against  the 
others.  This  was  opposed  by  the  prison- 
ers' counsel : — Held,  that  in  cases  of  this 
kind  the  Court  will,  if  it  sees  no  cause  to 
the  contrary,  intrust  it  to  the  discretion 
of  the  counsel  for  the  prosecution  to  de- 
termine whether  he  will  have  a  prisoner 


acquitted  before  the  trial  commences  to 
enable  him  to  call  such  pnsoner  as  a  wit- 
ness against  the  other  prisoners.  Eegima 
▼.  Owen,  83 

ACTION,  NOTICE  OF. 
See  Notice  or  Action. — Pooxd- 

KEEPBB,  1,  8. 

ADMINISTERING  POISON. 
See  MuBDER,  8. 

ADMISSION. 
Where,  by  a  judge's  order,  a  copy  of  a  letter 
sent  by  R.  to  M.,  dated  December  10, 1830, 
was  ordered  to  be  admitted,  it  is  not 
enough  to  put  in  the  notice  to  admit  and 
the  judge's  order,  and  to  pat  in  tk^copj  of 
a  letter  from  R.  to  M.  of  that  date ;  but  if 
a  witness  also  prove  that  he  was  at  ^ 
judge's  chambers  when  the  order  was 
made,  and  that  he  produced  to  the  clerk 
of  the  opposite  attorney  the  copy  of  the 
letter  proposed  to  be  given  in  evidence, 
that  is  sufficient     Clag  v.  Thackrah,     47 

ADVERSE  POSSESSION. 
See  Ejectment,  8,  7. 

AFFIDAVIT. 
See  Cbobs-Examination,  2. 

AFFIDAVIT,  TO  HOLD  TO  BAIL  IN 
REVENUE  CASES. 

See  Cboss-Exaxination,  1. 

AGENT'S  COMMISSION. 

1.  A.  acted  under  a  written  agreement  as 
the  commission  agent  of  B.  in  the  sale  of 
goods,  and  was  paid  a  commission.  B. 
was  a  contractor  with  the  Admiralty  for 
the  supply  of  a  variety  of  articles,  on  the 
sale  of  which  A.  was  paid  his  commission, 
and  A.  attended  on  a  number  of  occasions 
at  Somerset  House,  where  the  patterns  of 
these  articles  were  inspected  by  the  go- 
vernment officers.  A.  sought  to  charge 
B.  for  these  attendances  in  addition  to  his 
commission : — Held,  that  if  in  giving  these 
attendances  A.  was  only  acting  in  the  dis- 
charge of  his  business  as  an  agent,  he  was 
not  entitled  to  charge  for  the  attendances: 
but  that  if  these  attendances  were  matter 
beyond  his  duty  as  an  agent,  he  was  en- 
titled to  be  paid  for  them  separately. 
Marshall  v.  Parsons,  (>56 

2.  Heldy  also,  that  this  was  a  question  for 
the  jury.  Ibid. 

AGREEMENT. 
Su  Landlord  and  Tenant,  4. — Stamp,  1. 

AMENDMENT. 

1.  The  plaintiff,  a  journeyman  carpenter, 
sued  his  master  on  the  custom  of  the 
trade  by  which  the  master,   when  the 
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journejman  is  sent  to  work  in  the  coantrj, 
bos  to  pay  the  coach  fare  of  the  man  back 
to  London,  and  also  the  back  carriage  of 
his  tools.  It  appeared  that  this  custom 
did  not  apply  where  the  man,  while  in  the 
country,  was  dismissed  for  misconduct,  or 
dismissed  himself.  The  declaration.was 
•  founded  on  a  supposed  general  custom 
without  these  exceptions ;  but  the  judge 
at  Nisi  Prius  allowed  the  declaration  to 
be  amended  by  inserting  these  exceptions, 
and  adding  ayerments  that  the  plaintiif 
was  not  dismissed  for  misconduct,  and  did 
not  dismiss  himself,  the  plaintiff  paying 
the  costs  occasioned  by  this  amendment. 
Read  v.  Dunsmore,  688 

2.  In  an  action  for  a  libel  the  declaration 
stated,  that  the  defendant  published  a 
libel,  "  contained  m,  and  being  an  article  in, 
a  certain  weekly  printed  publication  or  paper 
called  The  Paul  Pry.'*  At  the  trial  it  was 
proved  that  the  defendant  gave  a  printed 
slip  of  paper,  which  appeared  to  have 
been  cut  from  The  Paul  Pry,  to  several 
persons  for  them  to  read,  and  that  they 
read  it: — Heldj  that  the  judge  at  the 
trial  might  properly  allow  the  record  to 
be  amended  by  striking  out  the  above- 
mentioned  allegation  that  the  libel  was 
contained  in,  and  was  an  article  in,  The 
Paul  Pry.     Foeter  v.  Pointer,  718 

8.  In  an  action  for  words  the  declaration 
stated,  that  the  defendant  said  of  the 
plaintiff,  "  He  is  a  thief,  a  swindler,  and 
a  forger,"  &c.  The  defendant  pleaded 
not  guilty.  The  words  were  proved  to 
have  been  spoken  in  the  Welsh  language, 
but  were  of  the  same  meaning  as  the  Eng- 
lish words  stated  in  the  declaration.  The 
Judge  at  the  trial  allowed  the  declaration 
to  h%  amended  under  the  stat  8  &  4  Will. 
4,  c.  42,  s.  28,  by  inserting  the  Welsh 
words,  and  directed  the  trial  to  be  post- 
poned till  the  next  day,  on  the  terms  of 
the  plaintiff  paying  the  costs  of  the  day, 
and  making  a  deposit  of  £15  with  the  as- 
sociate for  those  costs,  subject  to  taxation ; 
and  his  lordship  said,  that  if  on  the  next 
day  the  defendant's  counsel  would  give 
him  reason  to  believe,  that  the  defendant 
would  justify  the  Welsh  words,  his  lord- 
ship would  then  put  the  plaintiff  to  with- 
draw the  record.     Jenkint  v.  PkHlips,  766 

4.  In  such  a  case  the  amendment  ought  ac- 
tually to  be  made  by  translating  the  Eng- 
lish words  in  the  declaration  into  Welsh 
words  of  the  same  meaning,  and  inserting 
those  Welsh  words  in  the  declaration.  Ibid. 

6.  In  cases  of  doubt  the  judge  at  the  trial 
will  allow  amendments  under  the  stat.  8 
&  4  WilL  4,  c.  42,  s.  23 ;  because  that  sec- 
tion provides  a  remedy  if  the  judge  allows 
iw  amendment  which  ought  not  to  be 
made,  but  gives  no  remedy  in  any  case  in 
which  the  judge  has  refused  to  allow  an 
amendment.  Ibid. 

6:  Amendments  under  the  28d  section  of 
the  stat  8  &  4  Will.  4,  c.  42,  cannot  be 


made  after  verdict.     Doe  d.  Bennett  v. 
Lony,  778 

7.  On  a  charge  of  perjury,  alleged  to  have 
been  committed  before  commissioners  to 
examine  witnesses  in  a  chancery  suit,  the 
indictment  stated  that  the  four  commis- 
sioners were  commanded  to  examine  the 
witnesses.  Their  commission  was  put  in, 
and  by  it  the  commissioners,  or  any  three 
or  two  of  them,  were  commanded  to  ex- 
amine witnesses : — Held,  a  fatal  variance, 
and  the  judge  would  not  allow  it  to  be 
amended  under  the  stat.  9  Geo.  4,  c.  15. 
Regina  v.  Uetvint,  786 

8.  Amendments  in  criminal  cases  should  be 
made  very  sparingly;  one  objection  to 
amending  an  indictment  being,  that  it  is 
an  alteration  of  a  presentment  on  the 
oath  of  the  grand  jury.  Ibid, 

9.  The  judges  are  unwilling  to  allow  the 
amendment  of  variances,  which  might 
have  been  avoided  by  ordinary  care.  Ibid 

ANIMALS,  CRUELTY  TO. 
See  PouND-KxBPEB,  4,  5,  6,  7. 

APPREHENSION. 

See  NoTics  of  Action. — Spkcial  Con- 
stable. 

APPRENTICE. 

In  an  action  by*  the  master  of  an  appren- 
tice for  an  injury  done  to  him  per  quod 
servitium  amisit,  the  declaration  alleged 
as  special  damage,  that  the  apprentice 
was  permanently  injured,  and  could  never 
again  be  capable  of  serving  the  plaintiff 
as  his  apprentice  during  the  remainder  of 
the  term: — HeUL,  that  the  jury  might 
award  damages  for  the  loss  of  the  master 
up  to  the  end  of  the  term,  by  reason  of 
the  permanent  iigury  of  the  apprentice, 
and  that  they  were  not  limited  to  give 
damages  for  the  loss  of  the  master  up  to 
the  time  of  the  commencement  of  the  ais- 
tion  only.     HodtoU  v.  Stallbrasa,  68 

ARMS,  LOADED,  ATTEMPTING  TO 
DISCHARGE. 

See  Attbmptino  to  discharox  Loadxd 
Arms. 

ARSON. 

1.  In  a  case  of  arson  it  was  proved  that 
**  the  floor  near  the  hearth  was  scorched. 
It  was  charred  in  a  trifling  way.  It  had 
been  at  a  red  heat,  but  not  in  a  blase  :'* 
— Held,  that  this  would  be  a  sufiicient 
burning  to  support  an  indictment  for  ar- 
son.    Regina  t.  Parker,  46 

2.  A.  &  B.  were  charged  under  the  stat.  7 
&  8  Geo.  4,  c.  80,  s.  17,  with  setting  fire 
to  a  wood.  It  appeared  that  they  set  fire 
to  a  summer-house,  which  was  in  the 
wood,  and  that  from  the  summer-house 
the  fire  was  communicated  to  the  wood : 


464 


Index. 


— /TcW,  that  A.  &  B.  might  ht  properly 
cfiovi^ted  on  this  indictment.  Regma  ▼. 
^'riec,  729 


ASSAULT. 
See  Abusing  Fkualk  Childrbn. — Assault- 

INO    A  GAMftlKEKPBm. — FlOUTIMQ. — RaPE, 

8,9. 

1.  Attempting  to  carnally  know  and  abuse 
a  girl  between  the  ages  of  ten  and  twelve, 
is  not  an  assault,  if  the  girl  consents  to 
all  that  is  done,  but  is  a  misdemeanor. 
Reginay,  Martin^  213 

2.  The  person  making  such  an  attempt  with 
the  consent  of  the  girl  is  not  indictable 
for  an  assault,  but  is  indictable  for  the 
misdemeanor  of  attempting  to  commit 
the  misdemeanor  of  carnally  knowing 
and  abusing  her.  Jbid, 

3.  An  indictment  in  the  first  count  charged 
the  defendant  with  having  assaulted  **£. 
R.,  an  infant  above  the  age  of  ten  years 
and  under  the  age  of  twelve  years,"  with 
intent  to  carnally  know  and  abuse  her, 
and  in  the  second  count  charged  that  the 
defendant  '*  unlawfully  did  put  and  place 
the  private  parts  of  him  the  said  T.  M. 
against  the  private  parts  of  her  the  taid  E. 
H.^  and  did  thereby  then  and  there  unlaw- 
fully attempt  and  endeavour  to  carnally 
know  and  abuse  the  said  E,  R,"  Regina 
V.  Martin,  •  216 

4.  Held,  that  the  second  count  was  bad,  aa 
it  did  not  allege  that  £.  R.  was  between 
the  ages  of  ten  and  twelve : — Htld,  also, 
tl/at  the  words  "  Vu  said  E.  R.,**  merely 
meant  that  she  was  the  same  person  as 
was  mentioned  in  the  first  count,  but  that 
those  words  did  not  import  unto  the 
second  count  the  description  of  £.  R. 
with  respect  to  her  age.  JRdd, 

6.  Every  attempt  (not  every  intention,  but 
every  attempt)  to  commit  a  misdemeanor 
is  a  misdemeanor.  Ibid, 

ti.  If  a  prisoner  be  indicted  for  any  felony 
which  includes  an  assault,  he  may  be  con- 
victed of  the  assault,  if  the  indictment 
contain  any  one  good  count,  although  all 
the  other  counts  may  be  bad.     Regina  v. 

^  yieholU,  267 

7.  If  on  a  trial  of  an  indictment  for  a  rape, 
it  appear  that  the  prisoner  was  onder  14 
years  of  age  at  the  time  he  committed  the 
ofl^ence,  he  must  be  acquitted  of  the  rape, 
but  the  jury  may  convict  him  of  an  as- 
sault under  the  stat.  1  Vict.  c.  85,  b.  11. 
Regina  v.  Brimilow,  3G6 

8.  On  an  indictment  for  abduction  on  the 
Stat.  9  Geo.  4,  c.  31,  s.  19,  if  the  jury 
should  not  be  satisfied  tliat  the  prisoner 
was  actuated  by  motives  of  lucre,  and 
they  be  satisfied  that  the  prisoner  used 
force  to  the  person  of  the  lady  in  taking 
her  away,  and  that  he  took  her  away 
against  her  consent,  they  may  convict 
him  of  an  assault  under  the  stiU.  1  Vict. 
c.  86,  s.  11.     Regina  v.  BarrnU,  387 

9.  A.  was  indicted  for  assaulting  a  police- 


man in  the  execution  of  his  duty.    It  ap- 
peared that  the  puliceman  had  gune  luto 
a  public-house  where  ilie  deieuuMUt  wud 
having   high   wordd   with   the   iuualudy. 
The  defendant  tried  to  go  into  a  room 
in  the  house  in  which  a  guest  wus,  and 
^e  policeman,  without  being  debn*ed  to 
do  so,  colltu'ed  him,  and  pre v tinted  his  go-^ 
ing  into  the  room,  and  A.  struck  the  po- 
liceman, and  several  blows  parsed  on  both 
sides : — lieUl,  that  if  the  jury  were  satis- 
fied that  no  breach  of  the  peace  was  like- 
ly to  be  committed  by  the  defendant  on 
the  guest  in  the  room,  it  was  no  part  of 
the  policeman's  duty  to  prevent  the  de- 
fendant from  entering  it ;  but,  Od^suuiing 
that  to  bo  so,  if  the  defendant  used  more 
violence  than  was  necessary  to  repel  the 
assault  committed  on  him  by  the  police- 
man, the  defendant  would  be  liable  lo  be 
convicted  of  a  common  absault.     Reg.  v. 
Mabel,  474 

10.  On  an  indictment  for  a  felony,  the  jury 
ought  not  to  convict  the  prisoner  of  a 
completely  independent  and  distinct  as- 
sault.    Reg.  V.  Guttridgef  471 

11.  If  a  person  present  a  pistol,  purporting 
to  be  a  loaded  pistol,  at  another,  and  bo 
near  as  to  have  been  dangerous  to  lile,  if 
the  pistol  had  gone  ofi',  sembU,  that  this 
is  an  assault,  even  though  the  pistol  is, 
in  fact,  not  loaded.     Reg,  v.  JSu  George, 

4»3 

12.  On  an  indictment  for  a  felony,  which 
includes  an  assault,  the  prisoner  ought 
not  to  be  convicted  of  an  assault  which  is 
quite  distinct  from  the  felony  charged; 
and  on  such  an  indictment  the  prisoner 
ought  only  to  be  convicted  of  an  assault 
which  is  involved  in  the  felony  itself. 

Jbid. 

18.  A.  presented  a  loaded  pistol  at  B.,  but 
was  prevented  from  pulling  the  trigger : 
— Held,  that  A.  could  be  properly  con- 
victed of  this  assault,  on  an  indictment 
for  felonioualy  attempting  to  discharge 
loaded  arma  at  B.  JbiU. 

14.  In  an  action  for  an  assault,  the  decla- 
ration stated  that  the  defendant  assaulted 
the  plaintifif,  "  and  also  then  presented  a 
certain  pistol  loaded  with  gunpowder, 
ball,  and  shot,  at  the  plaintiff,  and  threai^ 
ened  and  offered  therewith  to  shoot  tlie 
plaintiff,  and  blow  out  his  brains."  lo 
this  the  defendant  pleaded  not  guilty,  and 
it  was  proved  that  the  parties  being  on 
board  a  ship,  the  defendant  (who  was  tie 
captain)  went  into  his  cabin  and  brought 
out  a  pistol  and  cocked  it,  and  presented 
it  at  the  plaintiff's  head  saying,  that  it' 
the  plaintiff  was  not  quiet,  he  would  blow 
his  brains  out: — Held,  that  if  the  defend- 
ant, at  the  time  he  presented  the  pistol, 
used  words  showing  that  it  was  not  his 
intention  to  shoot  the  plaintiff,  this  would 
be  no  assault: — Held,  also,  that  it  was 
incumbent  on  the  plaintiff  to  substantiate 
the  allegation  in  the  declaration,  that  the 
^  pistol  was  loaded  with  gunpowder,  ball, 
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and  shot,  and  that  unless  tho  jury  were 
satisfied  that  the  pistol  was  loaded,  they 
ought  to  find  for  the  defendant.  Blake 
T  Barnard,  626 

15.  On  an  indictment  for  attempting  to 
carnally  know  and  abuse  a  girl  under  ten 
years  of  age,  with  a  count  for  a  common 
jtssault  The  attempt  was  proved,  but  it 
could  not  be  shown  that  the  child  was  un- 
der ten  years  of  age,  and  it  also  appeared 
that  no  yiolence  was  used  by  the  prisoner, 
and  no  actual  resistance  made  by  the 
girl : — Hetd^  that  although  coMent  on  the 
part  of  the  ^rl  would  put  an  end  to  the 
charge  of  assault,  yet  that  there  was  a 
great  difference  between  consent  and  tub- 
misnanj  and  that  although  in  the  case  of 
an  adult  submitting  quietly  to  an  outrage 
of  this  kind  would  go  far  to  show  consent, 
yet,  that  in  the  case  of  a  child,  the  jury 
should  consider  whether  the  submission 
of  the  child  was  voluntary  on  her  part, 
or  was  the  result  of  fear  under  the  cir- 
cumstances in  which  she  was  placed. 
Reffina  v.  Day,  722 

ASSAULTING  A  GAMEKEEPER. 

An  indictment  for  assaulting  a  gamekeeper 
with  a  weapon  (under  the  stat.  9  Geo.  4, 
G.  64,  8.  2),  stated  that  the  defendants 
were  in  certain  land  of  J.  R.,  Earl  of  B., 
by  night,  armed  with  guns,  for  the  pur- 
pose of  destroying  game,  and  that  they 
were  "  then  and  there  in  the  said  land  by 
night  as  aforesaid  by  one  W.  R.,  the  ser- 
vant of  the  said  J.  R.,  Earl  of  B.,  then 
and  there  having  lawful  authority  to  seize 
and  apprehend  the  said  [defendants] 
found,"  and  that  the  defendants  with  the 
guns  assaulted  and  offered  violence  to  W. 
R. : — Jleldf  that  the  indictment  was  bad, 
as  it  did  not  sufficiently  show  that  the 
defendants,  when  found  by  W.  R.,  were 
committing  any  offence  against  the  stat 
9  Geo.  4,  c.  64.     Beff.  v.  Cumock,      730 

ASSAULTING  A  POLICEMAN. 
See  Assault,  7. 

ASSIGNMENT. 
See  Bill  of  Salb,  1,  2. — SHBRirr,  1,  2,  8. 

ASSUMPSIT. 
See  Plkadimo,  4,  5. 

ATTEMPTING   TO  DISCHARGE 
LOADED  ARMS. 

See  AssAiTLT,  11,  12,  13. 14.  3 

1.  If  a  person  intending  to  shoot  another, 
put  his  finger  on  the  trigger  of  a  loaded 
pistol,  but  is  prevented  from  pulling  the 
trigger,  this  is  not  an  attempt  to  discharge 
loaded  arms  **  by  drawing  a  trigger,  or  in 
any  other  manner,"  within  the  stat.  1  Vict 
c.  85,  Bs.  8  &  4,  as  the  words  **in  any 
other  manner"  in  that  statute,  mean 
something  analogous  to  drawing  the  trig- 
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ger,  which  is  the  proximate  cause  of  the 
loaded  arm  going  off.  Beyina  v.  St. 
George,  483 

.  The  applying  a  lighted  match  to  a  loaded 
match-lock  gun,  or  the  striking  the  per- 
cussion cap  of  a  percussion  gun,  would  be 
sufficient  attempts  within  these  enact- 
ments. Ibid, 

.  An  indictment  on  the  7  Will.  4  &  1  Vict. 
c.  86,  ss.  8  &  4,  charged  the  prisoner  with 
attempting  to  discharge  at  the  prosecutor  a 
certain  blunderbuss,  loaded  with  gun- 
powder and  divers  leaden  shots.  It  ap- 
peared that  the  prisoner,  on  a  refusal  by 
the  prosecutor  to  give  him  up  some  title- 
deeds,  addressed  him  in  these  words: 
**  Then  you  are  a  dead  man,"  and  imme- 
diately unfolded  a  great  coat  which  he 
had  on  his  arm,  and  took  out  a  blunder- 
buss, but  was  not  able  to  raise  it  to  his 
shoulder,  or  point  it  directly  at  the  prose- 
cutor, before  he  was  seized.  The  blun- 
derbuss was  found  to  be  very  heavily 
loaded,  but  the  flint  had  dropped  out,  and 
was  discovered  between  the  lining  of  the 
great  coat — Held,  that  the  evidence  was 
not  sufficient  to  sustain  the  charge  in  the 
indictment     Begina  v.  Levis,  628 

ATTESTATION. 

.  The  attestation  of  a  deed  was  in  the  fol- 
lowing form: — "Sealed  and  delivered  by 
the  within-mentioned  C.  A.,  in  the  pre- 
sence of  R.  P.  C."  It  was  proved  by  the 
attesting  witness  that  the  signature  R.  P. 

C.  was  of  his  handwriting,  and  that  he 
had  no  recollection  of  the  transaction,  but 
that  he  should  not  have  signed  the  attes- 
tation if  he  had  not  seen  the  deed  exe- 
cuted:— Held,  sufficient,  and  that  the 
fact  that  the  attesting  witness  was  neither 
an  attorney  nor  an  attorney's  clerk  made 
no  difference.  Doe  d.  Counsell  v.  Caper- 
ton,  112 

.  It  is  always  extremely  injudicious  to 
have  a  will  attested  by  marks,  on  account 
of  the  difficulty  of  proving  their  identity. 
A  will  was  attested  by  the  signature  T. 
B.  V.  and  the  marks  of  C.  and  M.  D. 
All  these  were  dead ;  the  signature  of  Mr. 
V.  was  proved,  and  the  daughter  of  C. 
and  M.  D.  proved  that  they  were  both 
dead,  and  that  when  alive  they  lived  near 
the  testator,  no  other  persons  of  those 
names  living  anywhere  in  that  neighbour- 
hood ;  and  this  witness  also  stated  that  M. 

D.  could  not  write,  and  C.  D.  could  write 
his  name  only: — Held,  sufficient       Ibid, 

.  Where  the  attestation  of  a  deed  is  in  the 
usual  form,  and  the  attesting  witness  re- 
collects seeing  the  party  sign  the  deed, 
but  does  not  recollect  any  other  form  be- 
ing gone  through,  it  will  be  for  the  jury 
to  say  on  this  evidence,  whether  the  deed 
was  not  duly  signed,  sealed,  and  deliver- 
ed, as  all  that  is  very  likely  to  have  oc- 
curred, though  the  witness  did  not  re- 
member it    Burling  t.  Faterson,        579 
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ATTESTING  WITNESS. 
See  WiTMSBB,  2,  8. 

ATTORNEY. 
See  CoMPAHT,  4.— EviDBNCB,  2,  16. — ^Te«a- 

80N,  6,  18. 

A.  accepted  a  bill  for  £16,  drawn  on  him 
by  B.,  which  B.  endorsed  to  C,  and  which 
was  dishonoured.  B.  owed  A.  a  balance 
of  £102,  and  seyeral  months  after,  on  B. 
&  C.  balancing  their  account,  a  small 
balance  was  found  to  be  in  favour  of  B., 
which  was  paid  by  C.  to  B.,  and  the  bill 
given  back  to  B.  After  this  M.  desired 
Messrs.  E.  &  W.  to  bring  an  action  on  the 
bill  in  the  name  of  C,  and  gave  them  the 
bill  and  a  letter  from  A.  to  C.  on  the  sub- 
ject of  it.  Messrs.  E.  &  W.  commenced 
an  action  against  A.  at  the  suit  of  C,  and 
A.  paid  them  the  amount  of  the  bill  and 
interest,  and  also  the  costs.  It  was 
proved  by  C.  that  he  had  never  ^ven  any 
authority  for  the  bringing  of  this  action : 
— Ihldy  that  A.  might  recover  back  the 
amount  of  the  bill,  and  interest  and  costs, 
from  Messrs.  E.  &  W.  in  an  action  for 
money  had  and  received;  and  that  their 
having  acted  bon&  fide  on  the  belief  that 
they  had  the  authority  of  C,  and  the  fact 
of  their  having  paid  over  the  amount  of 
the  bill  and  interest  to  M.,  were  no 
grounds  of  defence  to  such  an  action. 
Carman  v.  Edwards,  696 

ATTORNEY,  POWER  OP. 
8u  Eyidsncs,  2. 

AUCTIONEER'S  COMMISSION. 
The  plaintiff  was  employed  to  sell  ground 
rents  by  auction,  on  the  terms  of  receiv- 
ing a  commission  of  one  per  cent.  *<on 
sale."  After  he  had  advertised  the  sale, 
but  before  the  day  of  sale,  the  defendant 
sold  the  ground  rents  by  private  contract 
Three  auctioneers  proved  the  custom  of 
the  trade  to  be,  that  after  an  auctioneer 
was  employed  and  the  property  advertised 
by  him,  he  was  entitled  to  the  full  com- 
mission on  a  sale  being  effected,  although 
not  through  his  direct  agency.  The  ques- 
tion left  to  the  jury  was,  whether  this 
custom  was  90  notorious,  that  the  defend- 
ant must  have  known  it ;  and  that  if  so, 
it  was  engrafted  on  the  contract.  The 
jury/ound  for  thlT  plaintiff  for  the  full 
commission.     Rainy  v.  Vernon,  669 

AUTREFOIS  ACQUIT. 
See  BuROLABT  with  Yiolshcb. 

BAIL. 

See  A0OSS8AKT  BEFOBB  THB  FaCT,  1. — ^POST- 
PONING Trial. — Tbaysbsb. 

BAILEE. 
See  BuaoLABT,  1. 


BAILMENT. 
See  Goods  Lent. 

1.  If  A.  place  a  dog  with  B.,  and  the  dog 
be  received  by  B.,  to  be  kept  by  him  for 
reward,  to  be  paid  to  him  by  A.,  B.  is  not 
answerable  for  the  loss  of  the  dog  if  he 
took  reasonable  care  of  it ;  but  if  the  dog 
be  lost,  the  onus  lies  on  B.  to  acquit  him- 
self by  showing  that  he  was  not  in  fault 
with  respect  to  the  loss.  MaekentU  v. 
Cox,  632 

2.  Form  of  plea  that  the  defendant  did  not 
receive  the  goods  to  be  kept  for  reward. 

IbH 

BANKERS*  CHECK. 

See  Bill  or  Exchanob,  8,  4. — ^Plbadibos 
(Forms  of),  8,  4,  6,  6. 

BANKRUPT. 

1.  The  protection  given  by  the  stat.  2  &  8 
Vict.  c.  29,  s.  1,  to  contracts  with  bank- 
rupts, and  executions  against  their  pro- 
perty bonft  fide  executed  or  levied  before 
the  date  and  issuing  of  the  fiat  of  bank- 
ruptcy, is  not  receivable  in  evidence  in 
an  action  of  trover  by  the  assignee  against 
an  execution-creditor,  either  under  the 
plea  of  not  guilty,  or  a  plea  that  the 
plaintiffs  were  not  lawfully  possessed  of 
the  goods  as  assignees  at  the  time  of  the 
alleged  conversion.  By  ere,  Aseignee  of 
Clark,  V.  Southwell,  820 

2.  Semble,  also,  that  the  latter  plea  does  not 
render  it  necessary  for  the  plaintiffs  to 
prove  the  petitioning  creditor's  debt,   Jb, 

BEGIN,  RIGHT  TO. 

1.  In  an  action  on  a  bill  of  exchange  by 
endorsee  against  acceptor,  the  defendant 
pleaded  pleas  denying  the  acceptance  and 
the  endorsement,  and  also  two  pleas  of 
payment,  upon  aU  which  issue  was  joined. 
The  defendant's  counsel,  at  the  trial, 
offered  to  admit  the  acceptance  and  en- 
dorsement, and  wished  to  begin  : — Held, 
that  this  admission  of  all  the  facts,  the 
proof  of  which  was  on  the  plaintiff,  did 
not  entitle  the  defendAnt  to  begin.  Pott- 
U/ex  V.  JoUy,  202 

2.  In  assumpsit  for  wrongfully  dismiss- 
ing a  teacher  in  a  school  before  the  ex- 
piration of  the  year  for  which  he  was 
engaged,  the  defendant  pleaded  only  a 
special  plea  justifying  the  dismissal,  upon 
which  issue  was  taken: — Held,  that  on 
this  issue  the  defendant  was  entitled  to 
begin.     Hamett  v.  Johneon,  206 

8.  In  an  action  of  trespass  for  taking  the 
plaintiff's  goods,  the  defendant  plea4ed — 
1st,  as  to  part  of  the  goods,  that  he  took 
them  as  a  distress  for  an  annuity,  payable 
to  M.  A. ;  and,  secondly,  as  to  the  residue, 
he  justified  the  taking  as  a  distress  for 
rent  due  to  J.  A.  Replication  to  the  1st 
plea,  that  the  annuity  was  not  in  arrear ; 
and  to  the  2d,  non  tenuit: — Held,  that,  on 
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these  pleadings,  the  defendant  was  enti- 
tled to  begin.  A»ton  ▼.  Perkety  281 
4.  In  an  action  to  recover  damages  for  the 
n on- performance  of  several  contracts,  by 
mrhich  tke  defendants  undertook  to  deli- 
ver divers  quantities  of  spelter  within 
certaiu  specified  times.  The  defendant 
pleiiUcd,  Ist,  that  the  plaintiff  induced 
liitu  to  enter  into  the  contracts  by  fraud, 
covin,  and  misrepresentation;  and,  2d, 
that  he  would  have  delivered  the  spelter 
vitliin  the  times  specified,  but  was  hin- 
dered from  doing  so  by  the  fraud,  &c., 
of  the  phiintiff: — Held,  that  the  defend- 
ant had  the  right  to  begin.  SteinkelUr  y. 
Newton,                                                  818 

5.  As  to  the  right  to  begin  in  those  cases 
which  are  not  within  the  rule  of  the 
judges  as  to  personal  injuries,  libel,  and 
slundor,  but  where  the  affirmative  of  the 
isiue  is  on  the  defendant: — Held,  that  it 
must  be  left  to  the  judge  to  decide  in 
each  pnrticular  case,  whether  the  sub- 
stantial question  is  the  assessment  of 
damages,  and  if  it  is,  the  plaintiff  will  be 
entitled  to  begin.     Uoggett  v.  Exleg^    324 

6.  In  assumpsit  on  the  warranty  of  a  horse, 
where  the  plaintiff  in  his  declaration 
averred  that  the  horse  was  not  sound; 
and  the  defendant  only  pleaded  that  it 
was ;  upon  which  plea  issue  was  joined : 
— it  was  Held,  that  the  plaintiff  had  the 
right  to  begin.     Otbom  v,  Thompton,  837 

7.  A  declaration  on  a  check  on  a  banker, 
stated  that  the  plaintiff  drew  his  check  on 
W.  &  Co.,  and  delivered  it  to  B.  L.,  who 
transferred  it  to  the,  plaintiff.  The  de- 
fendant pleaded,  1st,  that  the  check  was 
given  to  B.  L.  as  the  nominal  value  of 
counters  to  play  at  an  unlawful  game,  as 
B.  L.  knew,  and  that  before  the  plaintiff 
took  the  check  he  had  notice  of  the  pre- 
mises ;  and,  2d,  a  similar  plea,  in  which, 
instead  of  an  averment  of  notice,  it  was 
averred  that  the  plaintiff  gave  no  value 
for  the  check.  Replication,  denying  the 
notice,  and  stating  that  the  plaintiff  gave 
a  good  consideration  for  the  check: — 
Hdd,  that  on  these  pleadings  the  defend- 
ant must  begin.     £mafuim  v.  Stanley, 

874 

8.  If  in  assumpsit  the  defendant  plead  his 
discharge  under  the  Insolvent  Debtors' 
Act,  and  no  other  plea,  and  the  plaintiff 
by  his  replication  deny  the  plea,  the  de- 
fendant must  begin.    Lambert  v.  ffale^  606 

9.  In  assumpsit  by  the  holder  against  the 
acceptor  of  a  bill  of  exchange,  the  decla- 
ration stated  that  the  drawer  endorsed  to 
the  plaintiff.  The  defendant  pleaded  that 
the  bill  was  drawn  and  accepted  for  his 
accommodation,  and  handed  to  the  drawer 
that  he  might  get  it  discounted ;  that  the 
drawer  endorsed  it  in  blank,  and  delivered 
it  to  one  A.  to  get  it  discounted,  who, 
against  good  faith,  delivered  it  to  the 
plaintiff  for  a  purpose  unknown  to  the 
defendant,  of  all  which  facts  the  plaintiff 
bad  notice : — Held,  that  on  this  state  of  1 


the  pleadings  the  defendant  must  begin. 
Lees  V.  Hoffstadt,  '  699 

10.  In  assumpsit  by  the  marshal  of  the 
Queen's  Bench  prison,  the  declaration 
stated  that  in  consideration  that  tlie  plain- 
tiff would  allow  J.  W.,  a  prisoner  for  debt, 
to  reside  within  the  rules,  the  defendant 
promised  to  indemnify  the  plaintiff  from 
any  escape  of  J.  W.  That  the  plaintiff 
did  allow  J.  W.  to  reside  in  the  rules,  and 
that  he  escaped,  and  the  plaintiff  was 
obliged  to  pay  the  amount  for  which  J. 
W.  was  imprisoned  and  other  expenses. 
Plea,  that  A.,  the  execution-creditor  and 
others,  conspired  to  cause  another  cre- 
ditor of  J.  W.  to  sue  out  a  bailable  writ 
against  J.  W.,  and  to  cause  him  (if  he 
should  go  beyond  the  rules)  to  be  arrested 
and  detained  out  of  the  rules  till  A.  could 
commence  an  action  against  the  marshal 
for  the  escape  of  J.  W.,  and  that  in  pur- 
suance of  that  conspiracy  a  bailable  writ 

-  was  sued  out  by  L.,  a  creditor  of  J.  W., 
and  a  warrant  granted  thereon,  upon 
which  J.  W.  was  arrested  and  detained 
out  of  the  rules  till  the  marshal  was  sued 
for  the  escape ;  and  that  J.  W.  could  and 
would  have  returned  into  the  rules  before 
any  action  could  have  been  commenced 
against  the  marshal  if  he  had  not  been  so 
arrested  j  and  that  the  plaintiff  well  knew 
the  premises,  and  would  not  plead  the 
same  as  a  defence  to  A.'s  action  against 
him,  and  would  not  allow  the  defendant 
to  defend  that  action.  Replication,  ad- 
mitting the  writ  and  warrant,  with  de 
injuria  as  to  the  residue : — Ueld^  that  on 
these  pleadings  the  defendant  should  be- 
gin, notwithstanding  that  the  plaintiff 
would  have  to  prove  the  amount  of  his 
damages  if  the  defendant  failed  in  proving 
his  plea.     Chapman  v.  Emden,  7lS 

11.  The  rule  of  the  judges  as  to  the  right 
to  begin  does  not  extend  to  actions  of  co- 
venant ;  and  semble,  that  it  does  not  ex- 
tend to  any  cases  of  contract.  Und, 

12.  Semble^  that  the  court  above  would  grant 
a  new  trial,  if  the  judge  allowed  a  party 
to  begin  who  had  not  a  right  to  do  so. 

Ibid, 
18.  In  an  action  of  covenant  the  declaration 
stated,  that  the  defendant  covenanted  to 
occupy  demised  premises  in  a  proper 
manner,  and  to  keep  «them  in  repair. 
Breaches— that  the  defendant  did  not  oo- 
cupy  in  a  proper  manner,  and  did  not 
keep  the  premises  in  repair.  Plea — that 
the  defendant  did  occupy  in  a  proper 
manner,  and  did  keep  the  premises  in  re- 
pair :  —  Held,  that  on  these  issues  the 
plaintiff  had  the  right  to  begin.  Doe  d. 
Trustees  of  Worcester  School  v.  Rowlands, 

784 

BIGAMY. 

1.  In  Ireland  the  marriage  of  two  Roman 
Catholics  by  a  Roman  Catholic  priest  ie 
good ;  and  if  a  person  at  the  time  of  such 
marriage  dechunes  himself  to  bo  a  Ronuui 
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Catholic,  and  the  woman  be  a  Roman  Ca- 
tholic, this  is  a  good  marriage  as  against 
him ;  and  if  he  be  afterwards  tried  for 
bigamy  on  this  marriage  (he  having  been 
before  married  to  another  wife  who  was 
Btill  alive),  he  will  not  be  allowed  to  set  up 
his  supposed  Protestantism  as  a  defence 
to  the  charge.     Regina  v.  OrgiU,  80 

2.  To  prove  such  a  marriage,  evidence  was 
given  that  the  Rev.  W.  O'S.  (who  offici- 
ated) acted  as  a  Roman  Catholic  priest, 
and  that  the  marriage  (as  was  usual)  took 
place  at  his  house,  and  he  asked  the  par- 
ties if  they  were  Roman  Catholics,  and 
that  they  said  they  were  so ;  that  part  of 
the  ceremony  was  in  English  and  part  in 
Latin,  and  that  having  asked  the  man  if 
he  would  take  the  woman  as  his  wife,  and 
the  woman  if  she  would  take  the  man  as 
her  husband,  and  each  having  answered 
in  the  affirmative,  he  pronounced  them 
married: — Ileld^  sufficient.  Ibid. 

8.  SembUf  that  the  true  construction  of  the 
22d  section  of  the  9  Geo.  4,  c.  31,  in  re- 
lation to  the  offence  of  bigamy,  is  this : 
not  that  the  party,  charged  to  be  deprived 
of  the  benefit  of  its  provision  as  a  defence, 
must  have  known  at  the  time  when  he 
contracted  the  second  marriage,  that  the 
first  wife  had  been  alive  during  the  seven 
years  preceding,  but  that  to  bring  him 
within  that  provision,  he  must  have  been 
ignorant  duiing  the  whole  of  those  seven 
years  that  she  was  alive.  Regina  t.  Cul- 
Utiy  681 

BILL  OF  EXCHANGE  AND  PROMIS- 
SORY NOTE. 
See  Begin,  Right  to,  7,  9— Evidescb,  6,  7. 

1.  In  an  action  on  a  promissory  note  the 
defendant  pleaded,  that  the  note  was 
given  under  a  parol  agreement  that  the 
defendant  should  renew  it  when  due,  by 
paying  discount  and  giving  another  note, 
and  that  he  offered  to  do  so ;  the  plaintiff 
took  issue  on  this  plea: — the  Judge  at 
the  trial,  as  the  plaintiff  had  taken  issue 
on  the  plea,  would  not  prevent  the  defend- 
ant from  going  into  evidence  in  support 
of  this  plea,  although  it  was  suggested 
that  the  plea  was  bad,  as  setting  up  a 
parol  agreement  to  vary  a  written  instru- 
ment    Holt  T.  Miersy  191 

2.  Where  a  defendant  pleaded  that  a  pro- 
missory note,  on  which  the  plaintiff  sued 
as  payee,  was  given  to  the  plaintiff  as 
trustee  for  W.,  and  that  W.  had  made  a 
bargain  for  its  renewal  on  certain  terms 
stated  in  the  plea,  and  the  plaintiff  took 
issue  on  this  plea : — Held,  that  evidence 
of  the  actual  bargain  made  by  an  agent 
of  the  defendant  with  W.  might  be  given 
in. evidence,  but  that  evidence  of  anything 
that  W.  said  at  any  other  time  was  not 
receivable.  .  Ibid. 

8.  A  declaration  on  a  check  on  a  banker, 
stated  that  the  plaintiff  drew  his  check 
on  W.  &  Co.,  and  delivered  it  to  B.  L., 


who  transferred  it  to  the  plaintiff.  The 
defendant  pleaded,  Ist,  that  the  check 
was  given  to  B.  L.  as  the  nominal  value 
of  counters  to  play  at  an  unlawful  game, 
as  B.  L.  knew,  and  that  before  the  plain- 
tiff took  the  check  he  had  notice  of  the 
premises;  and  2d,  a  similar  plea,  in 
which,  instead  of  an  averment  of  notice, 
it  was  averred  that  the  plaintiff  gave  no 
value  for  the  check.  Replication,  deny- 
ing the  notice,  and  stating  that  the  plain- 
tiff gave  a  good  consideration  for  the 
check: — Held^  that  on  these  pleadings 
the  defendant  must  begin.  Bingham  t. 
Stanley^  874 

4.  For  the  defendants  the  plaintiff's  attor- 
ney was  called,  who  was  also  the  attorney 
of  B.  L.  '.—Held,  that  he  might  be  asked 
where  he  last  saw  B.  L.,  and  whether  be 
had  ever  seen  B.  L.  and  the  plaintiff  to- 
gether ;  but  that  he  could  not  bo  asked 
whether  he  had  ever  seen  this  check  in 
B.  L.'8  possession.  Ibid. 

6.  A  party  being  entitled  to  notice  of  dis- 
honour of  a  bill  of  exchange  on  the  28th 
of  April,  and  all  the  parties  living  in 
town,  a  witness  stated  that  he  put  a  let- 
ter containing  the  notice  of  dishonour  into 
the  post  at  one  o'clock  p.  m.  on  the  28th. 
The  post  mark  on  the  letter  was  the 
29th : — Held,  that  if  the  jury  were  satis- 
fied that  the  letter  was  put  into  the  post 
sufficiently  early  for  the  party  in  the  or- 
dinai'y  course  of  the  post  to  have  received 
it  on  the  28th,  it  was  sufficient,  and  that 
its  having  been  delayed  in  the  post-office 
would  make  no  , difference.  SStocken  v. 
CoUiM,  653 

6.  A  notice  of  dishonour,  which  states  that 
a  bill  of  exchange  *^has  been  disho- 
noured," is  sufficient,  although  it  does 
not  state  that  the  bill  has  been  presented. 

Ibid. 

7.  A.  having  been  in  partnership  with  B., 
on  the  dissolution  undertook  to  collect 
and  pay  the  partnership  debts :  A.  &  B. 
during  the  partnership  had  kept  a  joint 
account  with  a  certain  Branch  Bank  ;  but 
after  the  dissolution  there  was  only  a  sin- 
gle account  of  A.  kept  there.  A.  iiaving 
greatly  overdrawn  that  account,  obtained 
a  promissory  note  for  £500  from  B.  his 
former  partner,  which  he  endoraed  to 
the  bank  as  a  security  fur  his  debt, 
just  previous  to  a  quarterly  inspection  of 
the  accounts  of  the  branch,  the  clerk  who 
managed  the  branch  promising  that  it 
should  not  be  presented.  He  however 
kept  it,  and  it  was  found  among  the  se- 
curities of  the  branch,  in  his  fortfolio, 
when  he  was  discharged  from  his  situa- 
tion:— Held,  that  the  directors  of  the 
bank  might  recover  the  amount  from  B. 
Boianquet  v.  Fortter,  659 

8.  A  customer  of  a  branch  belonging  to  the 
London*  and  Westminster  Bank,  having 
overdrawn  his  account,  previous  to  a 
quarterly  inspection  of  the  affairs  of  the 
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branch,  handed  oyer  to  the  clerk  who 
superintended  the  business  of  the  branch, 
and  who  was  his  friend,  a  check  for  £500, 
which  was  entered  to  the  credit  of  the 
customer ;  the  clerk  promising  that  it 
should* not  be  presented,  but  should  be 
returned  after  the  inspection  was  over. 
This  check  the  customer  had  obtained 
from  an  acquaintance,  giving  him  his  own 
check  for  the  same  amount  in  exchange. 
It  was  not  returned  by  the  clerk  to  the 
customer  according  to  his  promise,  but 
was  found  by  the  directors  of  the  bank 
among  the  papers  of  the  branch  in  the 
clerk's  portfolio,  after  he  had  been  dis- 
charged from  his  situation  : — Held,  that 
the  directors  might  recover  the  amount 
of  the  check  from  the  defendant  Bo- 
janquet  V.  CorteTf  664 

b  To  assumpsit  on  a  bill  of  exchange  for 
£150  by  the  executors  of  the  endorsee 
against  the  acceptors,  the  defendants 
pleaded,  that,  on  the  day  when  the  bill 
became  due,  they  duly  paid  and  honoured 
(t  when  presented,  according  to  the  tenor 
and  effect  of  it  and  of  their  promise,  and 
then  paid  the  said  sum,  to  wit,  £150,  the 
amount  made  payable  by  the  said  bill. 
It  appeared,  that,  before  the  bill  became 
due,  the  endorsee,  not  having  any  bank- 
er of  his  own,  handed  the  bill  to  a  friend, 
in  order  that  he  might  present  it  at  the 
bank  of  Messrs.  W.  and  Co.,  where  it  was 
made  payable.  This  friend  endorsed  the 
bill,  and  got  it  discounted  at  the  Bank  of 
England  ;  but  afterwards  receiving  an  in- 
timation from  the  party  from  whom  he 
received  it,  that  it  was  not  to  be  noted, 
sent  the  amount  of  the  bill  to  the  bank- 
ing-house at  which  it  was  payable,  on  the 
understanding  that  he  was  to  have  the 
bill  delivered  up  to  him.  The  acceptors 
kept  cash  at  that  banking-house,  and 
when  the  bill  had  been  paid,  the  trans- 
action was  entered  in  their  account  as  if 
the  money  to  meet  the  bill  had  been  paid 
by  them ;  but  the  bill  was  delivered  up 
to  the  party  who,  in  fact,  paid  in  that 
money.  The  jury  having  on  this  issue 
found  a  verdict  for  .the  defendants,  the 
Court  of  Common  Pleas  sot  it  aside,  on 
the  ground  that  this  payment  could  not, 
under  the  circumstances,  be  considered 
as  a  payment  by  or  on  the  behalf  of  the 
acceptors,  but  must  be  taken  to  have  been 
a  payment  for  the  honour  of  the  endorser. 
Deacon  v.  Stodhart,  685 

10.  The  defendants  also  pleaded  that  the 
acceptance  was  an  accommodation  accept- 
ance for  the  drawer,  with  the  knowledge 
of  the  endorsee ;  and  that  the  drawer  bo- 
came  insolvent,  and  the  endorsee,  the  de- 
fendants, and  two  other  creditors,  agreed 
among  themselves,  as  his  friends,  to  re- 
lease their  several  back  debts  and  liabili- 
ties. The  plea  averred  that  the  defendants 
and  the  two  other  creditors  did  diaeharge 
and  release  their  teveral  dehis^  jr.  ;  and  I 
then  went  on  to  state  that  the  endorsee,  | 


in  consideration  of  the  premises,  and  that 
certain  other  creditors  would  release, 
abandon,  and  never  enforce  payment  of 
their  debts,  agreed  with  the  defendants 
that  he  would  never  ask  for,  sue  for,  de- 
mand, or  enforce  payment  of  the  said  bill 
of  exchange.  There  was  then  an  aver- 
ment that  the  other  creditors  had  released 
their  debts.  The  replication  to  this  plea 
stated  that  the  endorsee  did  not  agree  in 
manner  and  form  as  in  the  plea  mentioned. 
The  evidence  was,  that  the  endorsee  at 
first  promised  to  sign  the  account,  if  some 
more  signatures  were  obtained  to  it ;  but, 
after  they  were  obtained,  he  refused  to 
sign  it,  but  said,  on  one  occasion,  that  he 
knew  the  bill  was  an  accommodation  bill, 
and  he  should  not  call  on  the  defendants 
to  pay  it ;  and  on  another,  that  the  bill 
should  not  come  against  any  of  the  par* 
ties,  but  that  he  himself  would  come  in  as 
the  rest  of  the  creditors.  The  agreement, 
signed  by  the  creditors,  contained  these 
words :  •*  We,  the  undersigned,  do  hereby 
agree  to  accept  of  a  release  from  the  said 
E.  A.  [the  drawer]  of  the  equity  of  re- 
demption, &c. ;  ana  «re  agree,  upon  the  exe- 
cution of  meh  deed,  to  execute  releasee,**  &c. 
The  endorsee  died,  and  the  action  on  the 
bill  was  brought  by  his  executors: — Ueld^ 
that  the  allegations  in  the  plea  were  not 
sustained  by  the  evidence.  Ibid, 

BILL  OF  SALE. 
See  SHERipr,  8. 

1.  Goods  were  taken  under  a  fi.  fa.  as  the 
goods  of  Sophia  W.,  and  on  an  issue  to 
try  whether  the  goods  were  the  property 
of  the  plaintiff,  it  was  proved  that  the 
goods,  prior  to  1836,  belonged  to  Martin 
W. ,  when  they  were  distrained  for  rent, 
and  the  sum  for  which  they  were  dis- 
trained paid  in  the  name  of  Sophia  W. 
with  the  money  of  the  plaintiff.  In  1887, 
Martin  W.  became  bankrupt,  and  the 
plaintiff  paid  £128  to  the  official  assignee 
for  Martin  W.'s  interest  in  the  goods. 
Early  in  1839,  Martin  W.  took  the  benefit 
of  the  Insolvent  Debtors'  Act,  but  his  as- 
signee never  claimed  the  goods.  In  No- 
vember, 1830,  Sophia  W.  executed  an 
assignment  of  the  goods  to  the  plaintiff, 
and  in  March,  1840,  the  goods  were  seiied 
under  a  fi.  fa.  against  Sophia  W.  The 
goods  always  had  remained  in  the  posses- 
sion of  Martin  W.  as  the  ostensible  owner  of 
them,  and  Sophia  W.  never  was  in  posses- 
sion of  them  :^IIeld,  that  the  plaintiff  had 
made  out  his  property  in  the  goods,  and 
that  as  Sophia  W.  had  never  been  in  the 
possession  of  the  goods,  and  never  could 
have  gained  false  credit  by  them,  there 
was  nothing  from  which  the  jury  ought  to 
infer  that  the  assignment  was  fraudulent. 
Burling  v.  Paterton^  570 

2.  Held,  also,  that  the  fact,  that  the  assign- 
ment was  kept  at  Martin  W.'s  house,  was 
immaterial,  and  that  it  was  also  immate- 
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rial  that  no  possession  of  the  goods  hud 
been  delivered  by  Sophia  W.  to  the  plain* 
tiff,  as  tlic  right  to  them  would  pass  by 
the  execution  of  the  deed.  Burling  y.  Pa- 
teraon,  570 

8.  If  a  person,  expecting  a  fieri  facias  will 
be  sued  out  against  him,  make  an  assign- 
ment by  deed  of  his  goods  to  trustees  for 
the  benefit  of  his  creditors,  iind  the  goods 
be  afterwards  taken  under  the  fieri  facias, 
and  an  action  of  trover  for  them  be 
brought  against  the  sheriff  by  the  as- 
signees, it  will  be  a  question  for  the  jury 
under  all  the  circumstances,  whether  the 
deed  was  fraudulent  or  not,  that  is,  whe- 
ther it  was  bona  fide  meant  to  convey  the 
goods  to  the  trustees  for  the  benefit  of  the 
creditors  generally,  or  whether  it  was  a 
pretext  only,  and  the  goods  were,  not- 
withstanding the  deed,  really  to  belong  to 
the  assignor,  and  this  is  a  question  of 
fact,  and  not  a  question  of  law.  Kiehea  v. 
Evans,  Eaq.  040 

4.  The  fact  that  a  deed  of  this  kind  was  exe- 
cuted with  intent  to  avoid  a  particular  exe- 
cution, does  not  in  point  of  law  make  it 
■void,  neither  will  the  fact  of  the  assignor 
remaining  in  possession,  according  to  the 
terms  of  the  deed,  set  it  up  if  the  jury 
think  that  the  deed  was  a  fraud.        Ibid, 

BIRMINGHAM. 
See  Pabisu. 

BOARD  AND  LODGING. 
Ste  Contract,  1. — Chil]>b£n,  1,  2. 

BRIDGE. 
See  Company,  7. 

BROKER'S  COMMISSION. 

See  Agent's  Commission.  — Auctioneee'b 
Commission. 

1.  Semble,  that  the  broker's  commission  on 
the  freight  of  a  ship  is  five  per  cent., 
unless  thera  be  a  special  agreement  or  the 
ship  be  chartered  upon  a  tender.  Brovme 
v.  Nairn,  204 

2.  Th«  usage  is,  that  when  a  broker  has  in- 
troduced the  captain  of  a  ship  and  a  mer- 
chant together,  and  they  by  his'  means 
enter  into  some  negotiation  as  to  the  in- 
tended voyage,  the  broker  is  entitled  to 
commission  if  a  charter-party  be  effected 
between  them  for  that  voyage,  even 
though  they  may  employ  another  broker 
io  prepare  the  charter-party,  or  may 
write  the  charter-party  themselves.  Bur- 
nett V.  Bouck^  620 

8.  If  a  broker  be  authorized  by  both  parties, 
and  acting  as  the  agent  of  each,  commu- 
nicates to  the  merchant  what  the  ship- 
owner charges,  and  also  communicates  to 
the  ship-owner  what  the  merchant  will 
give,  and  he  names  the  ship  and  the  par- 
ties so  as  to  identify  the  transaction,  and 
a  obarter-party  be  ulUmately  effected  for 


that  voyage,  this  broker  is  entitled  to  hia 
commission ;  but  if  he  does  not  mention 
the  names  so  as  to  identify  the  transaction, 
he  do«s  not  get  his  commission  to  the  ex- 
clusion of  another  broker,  who  afterwards 
introduces  the  parties  personally  to  each 
other.  Ibid. 

4.  A.,  a  broker,  introduced  a  merchant  and 
a  ship-owner  together  to  treat  for  a  char- 
ter-party :  they  finally  made  the  charter- 
party  through  B.,  another  broker.  In  an 
action  by  A.  for  his  commission,  the  par- 
ticulars of  demand  were  **for  commission 
due  to  the  plaintiff /or /wocMnwy  a  charter 
for  a  vessel  called  the  W.,"  &c.  i—Held, 
sufficient.  Ibid, 

BURGLARY. 

See  House  and  Goods  op  a  Convicted 
Felon. — Venue,  1. 

1.  A.  was  charged  with  breaking  into  the 
house  of  K.  and  stealing  the  goods  of  91. 
It  was  proved  by  M.  that  K.,  his  brother- 
in-law,  had  taken  the  house,  and  that  M. 
(who  lived  on  his  property)  carried  on  the 
trade  of  a  silversmith  for  the  benefit  of 
K.  and  his  family,  having  himself  neither 
a  share  in  the  profits  nor  a  salary.  M. 
stated  that  he  had  authority  to  sell  any 
part  of  the  stock,  and  might  take  money 
from  the  till,  but  he  should  tell  K.  of  it, 
and  that  he  sometimes  bought  goods  for 
the  shop,  and  sometimes  K.  did  it: — 
Held,  that  M.  was  a  bailee,  and  that  the 
goods  in  the  shop  might  properly  be  laid 
as  his  property.     Reyina  v.  Bird^  44 

2.  It  being  proved  as  to  the  breaking  that 
the  glass  of  the  window  had  been  cut 
about  a  month  before,  but  that  every  por- 
tion of  the  glass  remained  in  its  place  till 
the  prisoner  pushed  it  in  and  stole  the 
goods: — Heldf  a  sufficient  breaking.  Ibid. 

BURGLARY,  WITH  VIOLENCE. 
If  a  party  charged  with  the  crime  of  mur- 
der, committed  in  the  perpetration  of  a 
burglary,  be  generally  acquitted  on  that 
indictment,  he  cannot  afterwards  be  con- 
victed of  the  burglary  with  violence,  as 
the  general  acquittal  on  the  charge  of 
murder  would  be  an  answer  to  that  part 
of  the  indictment  containing  the  allegation 
of  violence.     Regina  v.  Oould,  864 

BURNING. 
See  Ahson. 

BUTTY  COLLIERS. 
See  CoLLiSBB. 

CALLS. 
See  Railway,  1. 

CARPENTER. 

1.  The  plaintiff,  a  journeyman  carpenter, 
sued  his  master  on  the  custom  of  the 
trade,  by  which  the  master,  when  the 
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Joumejinan  is  aeot  to  work  in  the  country, 
has  to  pay  the  coach  fare  of  the  man  back 
to  London,  and  also  the  back  carriage  of 
his  tools.  It  appeared  that  this  custom 
did  not  apply  where  the  man,  while  in  the 
country,  was  dismissed  for  misconduct,  or 
dismissed  himself.  The  declaration  was 
founded  on  a  supposed  general  custom 
without  these  exceptions ;  but  the  judge 
at  Nisi  Prius  allowed  the  declaration  to 
be  amended  by  inserting  these  exceptions, 
and  adding  averments  that  the  plaintiff 
was  not  dismissed  for  cause,  and  did 
not  dismiss  himself,  the  plaintiff  paying 
the  costs  occasioned  by  this  amendment. 
Ready.  Dunsmore,  588 

2.  If  a  master  carpenter  sends  his  men  from 
London  to  work  at  a  gentleman's  house, 
in  the  country,  he  may  dismiss  them  for 
improper  conduct,  although  it  does  not 
amount  to  either  moral  misconduct,  wil- 
.  ful  disobedience,  or  habitual  neglect ;  and 
where,  in  such  a  case,  a  journeyman  was 
found  in  one  of  the  preserves  of  the  gen- 
tleman at  whose  house  the  work  was  done, 
after  a  caution  had  been  given  to  him  to 
keep  the  paths,  and  upon  complaint  by 
the  gentleman,  the  master  dismissed  the 
journeyman,  the  judge  left  it  to  the  jury 
to  say  whether  the  master  was  not  justi- 
fied in  such  dismissal.  Ibid. 

8.  Forms  of  declaration  and  plea.         Ibid, 

CARRIER. 

1.  In  an  action  against  the  proprietors  of  a 
steam-vessel,  to  recover  compensation  for 
damage  done  to  goods  sent  by  them  as 
carriers,  if,  on  the  whole,  it  be  left  in 
doubt  what  the  cause  of  the  injury  was, 
or,  if  it  may  as  well  be  attributable  to 
perils  of  the  seas  as  to  negligence,  the 
plaintiff  cannot  recover ;  but  if  the  perils 
of  the  seas  required  that  more  care  should 
be  used  in  the  stowing  of  the  goods  on 
board  than  was  bestowed  on  them,  that 
will  be  negligence,  for  which  the  owners 
of  the  vessel  will  be  answerable.  Muddle 
V.  Stride,  880 

2.  Whether,  in  such  a  case,  on  the  arrival, 
and  detention  by  foul  weather,  of  the  ves- 
sel at  a  place  from  which  the  goods  could 
be  conveyed  by  land  to  their  destination, 
the  captain  of  the  vessel  is  bound  to  give 
notice  to  the  consignee  of  the  fact,  to  en- 
able him,  if  he  think  proper,  to  obtain  the 
goods  earlier  by  sending  for  them — 
Qwere  9  Ibid, 

CATTLE. 
See  PouKD-KsBPiB,  4,  6,  6,  7. 

CENTRAL  CRIMINAL  COURT. 
See  VsMUS,  1. 

CERTIFICATE  FOR  COSTS. 
8u  Costs — ^Ejictxikt,  &— Libel. 


CHALLENGE. 

1.  The  provisions  of  the  stat.  6  Geo.  4,  c. 
50,  s.  29,  with  respect  to  challenging 
jurors  by  the  crown,  is  a  mere  re-enact- 
ment of  the  law  on  this  subject,  as  it  was 
before  the  passing  of  that  statute.  Regi^ 
na  V,  Frott,  136 

2.  The  challenge  of  a  juror,  either  by  the 
crown  or  by  the  prisonTer,  must  be  before 
the  oath  is  commenced.  The  moment  the 
oath  is  begun  it  is  too  late.  The  oath  is 
begun  by  the  juror  taking  the  book,  hav- 
ing been  directed  by  the  officer  of  the 
court  to  do  so ;  but  if  the  juror  takes  the 
book  without  authority,  neither  party 
wishing  to  challenge  is  to  be  prejudiced 
thereby.  Id.  187 

8.  On  the  trial  of  an  action  to  recover  a 
£500  penalty  for  bribery,  alleged  to  have 
been  committed  at  the  election  of  mem- 
bers of  Parliament  for  the  borough  of  L., 
which  was  to  be  tried  by  a  special  jury 
the  attorney  on  each  side  had  given  to 
the  associate  a  list  of  names  of  certain 
common  jurors  whom  he  did  not  wish  to 
be  called.  With  the  omission  of  those 
jurors  and  those  who  did  not  appear, 
there  were  not  sufficient  common  jurors 
to  make  up  a  full  jury  when  a  tales  had 
been  prayed : — Held,  that  the  case  should 
not  stand  over,  but  that  all  the  common 
jurors  should  be  called  over  in  the  usual 
way,  and  that  no  challenge  could  be  al- 
lowed except  for  cause.  Marsh  v.  Cop- 
pock,  480 

4.  Beldy  also,  that  it  was  no  cause  of  chal- 
lenge that  a  juror  was  a  tenant  of  a  no- 
bleman whose  interest  in  the  borough  was 
supposed  to  be  affected,  or  that  he  had 
been  foreman  of  another  jury,  who  had 
tried  another  action  between  other  parties 
for  bribery,  alleged  to  have  been  commit- 
ted at  the  same  election.  Ibid, 

5.  If  on  the  trial  of  a  case  of  felony  the  pri- 
soner peremptorily  challenge  some  of  the 
jurors,  and  the  counsel  for  the  prosecu- 
tion also  challenge  so  many  that  a  full 
jury  cannot  be  had,  the  proper  course  i^ 
to  call  over  the  whole  of  the  panel  in  the 
same  order  as  before,  only  omitting  those 
who  have  been  peremptorily  challenged 
by  the  prisoner,  and  as  each  juror  then 
appears,  for  the  counsel  for  the  prosecu- 
tion to  state  their  cause  of  challenge,  and 
if  they  had  no  cause  and  the  prisoner 
does  not  challenge,  for  such  a  juror  to  Ix^ 
sworn.     Regina  v.  Qeach,  491» 

6.  It  is  no  cause  of  challenge  of  a  juror  by 
the  counsel  for  the  prosecution  in  a  case 
of  felony,  that  the  juror  is  a  client  of  the 
prisoner  who  is  an  attorney.  Ibid, 

7.  Nor  that  the  juror  has  visited  the  pri- 
soner as  a  friend  since  he  has  been  in 
prison.  Ibid, 

8.  In  a  case  of  felony,  after  a  prisoner  has 
challenged  twenty  of  the  jurors  peremp- 
torily, he  may  stUl  examine  any  other  of 
the  jurors  (who  are  subsequently  called) 
AB  to  their  qualification.  Ibid, 
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CHANCERY  (ORDER  OF  THE 
COURT  OF). 

See  EviDEMOB,  8. 

CHECK. 

8u  Bill  ot  Exchange,  3,  4,  8 — Plbaduvgs 
(Forms  of),  8,  4,  5,  6. 

CHELSEA  PENSION. 

1  Th'Y  provisions  of  the  slat.  7  Geo.  4,  c. 
16,  8.  88,  extend  to  the  forging  and  utter- 
ing a  receipt  or  other  document,  relating 
to  a  Chelsea  pension,  supposed  to  be  paya- 
ble; and  are  not  confined  to  cases  of  forg- 
ing and  uttering  receipts,  and  other  docu- 
ments, relating  to  pensions  in  actual 
existence.     Regina  ▼.  Pringle^  408 

2.  An  indictment  on  that  statute  charged 
the  prisoner  with  having  forged  and  ut- 
tered ^*a  certain  receipt,  relating  to  and 
concerning  the  payment  of  a  certain  pen- 
sion, to  wit,  Al,  11 «.  OJd.,  supposed  to  be 
payable  to  one  N.  M.,  as  an  out-pensioner 
of  the  Royal  Hospital  for  soldiers  at  Chel- 
sea, in  the  county  of  Middlesex: — Held, 
good.  Ibid. 

CHILDREN. 

1.  No  one  is  bound  to  pay  another  for 
maintaining  his  children,  either  legiti- 
mate or  illegitimate,  except  he  has  en- 
tered into  some  contract  to  do  so.  Sea- 
borne V.  Maddy^  497 

£.  Every  man  is  to  maintain  his  own  chil- 
dren as  he  himself  shall  think  proper,  and 
it  requires  a  contract  to  enable  another 
person  to  do  so,  and  charge  him  for  it  in 
an  action.  Ibid. 

COIN. 

1.  An  indictment  for  uttering  counterfeit 
coin,  knowing  it  to  be  counterfeit  (after 
a  previous  conviction)  charged  that  the 
prisoner  did  utter  a  counterfeit  half- 
crown  to  E.  H.,  "knowing  the  same  to 
be  false  and  counterfeit :" — Held,  that  the 
allegation  of  the  scienter  was  sufficient, 
and  that  the  word  "knowing,"  must  be 
taken  to  apply  to  the  prisoner,  and  not  to 
£.  H.,  who  was  the  last  antecedent,  and 
that  the  scienter  must  be  taken  to  apply 
to  the  time  of  the  uttering,  although  it 
was  not  stated  to  be  "then  and  there." 
Regina  v.  Page^  766 

2.  An  indictment  stated,  that  at  the  assizes 
holden  at  H.,  on  the  3d  of  August,  4  Will. 
4,  "  C.  P.  (the  present  prisoner),  together 
ftith  one  T.  P..  by  the  name  and  descrip- 
tion of  C.  P.,  late  of  B.,  in  the  county  of 
H.,  labourer,  and  T.  P.,  late  of  the  same, 
labourer,  was  in  due  form  of  law  tried  and 
convicted,"  by  a  certain  jury  duly  taken, 
"between  our  said  late  lord  the  king 
and  the  said  C.  P.  and  T.  P.,"  upon  an 
indictment  against  them  for  uttering 
counterfeit  coin,  they  having  other  coun- 
terfeit coin  in    their  possession,    "and 


thereupon  it  was  considered  by  the  court 
there  that  the  said  C.  P.  should  be  impri- 
soned for  two  years."  The  record  of  the 
conviction  of  C.  P.  stated  his  conviction, 
and  the  acquittal  of  T.  P.  :—//<•/</,  tliat 
this  was  no  variance,  and  that  this  allega- 
tion in  the  indictment  did  not  import  that 
T.  P.  was  convicted.  Ibid. 

3.  Form  of  indictment  for  uttering  counter- 
feit coin  after  a  previous  conviction.  IbiiL 

4.  An  indictment  for  knowingly  uttering 
counterfeit  coin,  twice  on  the  same  day, 
charged  an  uttering  of  a  counterfeit  half- 
crown,  and  that  the  defendants  on  the 
same  day. "one  other  piece  of  false  and 
counterfeit  [omitting  the  word  'coin']  re- 
sembling, and  apparently  intended  to  re- 
semble and  pass  for  a  piece  of  the  queen's 
current  silver  coin,  called  a  half-crown, 
unlawfully."  &c.,  "did  utter  and  put  off 
to  one  S.  A.,  the  wife  of  W.  G.,  knowing 
the  same  to  be  false  and  counterfeit ; — 
Held,  that  the  omission  of  the  word 
"coin,"  did  not  render  the  indictment 
bad,  as  the  words  "false  and  counterfeit" 
might  be  rejected  as  surplusage,  and  the 
indictment  would  then  be,  "one  other 
piece  resembling,  and  apparently  intended 
to  resemble  and  pass  for  a  piece  of  the 
queen's  current  silver  coin,  called  a  half- 
crown:" — Ileld^  also,  that  the  allegation 
of  the  scienter  was  sufficient,  and  that  the 
word  "knowing"  must  be  taken  to  apply 
to  the  prisoner  and  not  to  "S.  A.,  the 
wife  of  W.  G.,"  who  was  the  last  antece- 
dent, and  that  the  scienter  must  be  taken 
to  apply  to  the  time  of  the  uttering,  al- 
though it  was  not  stated  to  be  "then  and 
there."     Regina  v.  Jones,  761 

5.  On  an  indictment  for  a  joint  uttering  of 
counterfeit  coin,  where  both  defendants 
are  not  present  at  the  time  of  the  utter- 
ing, the  true  question  seems  to  be,  whe- 
ther the  one  was  so  near  the  other  as  to 
help  the  other  to  get  rid  of  the  counter- 
feit coin.  Ibid 

COLLIERS. 

The  custom  is  that  when  butty  colliers  leave 
off  working  a  coal  mine,  without  giving 
notice,  they  are  not  entitled  to  be  paid  for 
gate  roading,  air  heading,  or  coals  under- 
gone; but  if  they  leave  after  having  given 
notice,  they  are  entitled  to  be  paid  for 
these  things  by  the  owner  of  the  mine  ; 
and  if  the  mine  be  not  worked,  they  are 
not  bound  to  wait  till  the  working  is  re- 
commenced, and  to  be  then  paid  by  the 
succeeding  butty  collier.  Bannister  v. 
Bannister,  743 

COMMISSION. 

See  Agent's  Commibsioit. — Auctionbbr's 
CoHMissioN. — Broker's  Commission. 

COMPANY. 

1.  By  the  Cheltenham  and  Great  Western 
Union  Railway  Act,  6  Will.  4,  c.  Ixxvii,  it 
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IB  enacted,  that  in  an  action  for  calls  on 
shares  in  that  company,  the  book  of 
shares,  under  the  seal  of  the  company, 
shall  be  prima  facie  evidence  that  a  party 
is  proprietor  of  shares.  It  appeared  that 
a  call  was  made  in  October,  1836,  and  that 
the  book  of  shares,  which  contained  the 
name  of  the  defendant  as  a  shareholder, 
iras  made  up  before  the  end  of  September, 
1836,  from  claims  sent  in  by  diflferent  par- 
ties, but  that  the  seal  was  not  affixed  to 
it  till  November,  ISZQ:— Held,  that  this 
book  was  no  evidence  that  the  defendant 
was  a  proprietor  of  shares  at  the  time  of 
the  call  in  October,  1836.  The  Chelten- 
ham Union  Railway  Co,  t.  Price,  55 

2.   Form  of  declaration,  Ibid. 

8.  Form  of  plea  that  the  defendant  was  not 
a  proprietor,  ^    Ibid. 

4.  In  an  action  by  the  solicitor  of  an  intend- 
ed company  for  preparing  their  co-part- 
nership deed,  a  person  may  be  liable  with- 
out being  one  of  the  directors.  The  per- 
sons who  are  directors  are  liable,  and 
other  persons  may  be  liable  also,  if  they 
interfere  in  the  management,  and  hold 
themselves  out  as  persons  giving  the 
order;  and  in  such  a  case  the  question 
will  be,  whether  such  persons  as  were  not 
directors  so  acted  as  to  become  employers 
of  the  solicitor  in  preparing  the  deed. 
BeU  V.  Francis^  66 

5.  Where  a  local  committee  is  formed  for 
the  purpose  of  forwarding  the  project  of 
an  intended  railway,  they  are  the  persons 
who  are  liable  to  pay  the  salaries  of  their 
secretary,  &c.,  unless  it  be  shown  that  the 
secretary,  Ac,  agreed  to  look  to  some 
other  fund  for  payment  Kerridge  v. 
Ueue,  200 

6.  And  where  the  defendant  was  not  a  mem- 
ber of  the  local  committee  at  the  time  the 
plaintiff  was  first  engaged  as  secretary, 
but  became  so  while  the  plaintiff  con- 
tinued secretary,  it  will  be  for  the  jury  to 
say  whether  the  defendant  did  not  con- 
tinue to  employ  the  plaintiff  on  the  same 
terms  on  which  he  was  originally  engaged. 

Ibid. 

7.  A  corporation  aggregate,  or  a  railway 
company,  are  liable  to  bo  indicted  for 
breaches  of  duty,  such  as  the  non-repair 
of  bridges,  which  it  is  their  duty  to  re- 
pair. If  they  are  indicted  in  Q.  B.,  they 
can  appear  by  attorney,  but  if  they  are 
indicted  at  the  a^isizes,  temble^  that  they 
cannot  appear  there  by  attoniey,  but 
should  apply  for  a  writ  of  certiorari,  and 
appear  by  attorney  in  Q.  B. ;  and  if  they 
do  not^  there  may  be  a  distress  ad  infini- 
tum against  them.  Regina  v.  The  Bir- 
mingham and  Gloucester  Railway  Co.    469 

COMPOUNDING  FELONY. 
See  FouKooiNO  a  Peosecution. 


CONCEALMENT  OF  BIRTH. 
On  an  indictment  for  child  murder,  no  one 
VOL.  XXXVIII.  60 


but  the  mother  can  be  convicted  of  the 
concealment  of  the  birth  of  the  child. 
Regina  y.  Wright,  754 

CONFESSION. 
See  Deposition,  3. 

1.  On  the  trial  of  the  indictment  for  the 
rape,  it  was  proposed  to  put  in  the  depo- 
sitions of  each  of  the  prisoners  taken  on 
oath  at  the  inquest  held  on  the  party 
alleged  to  have  been  ravished.  It  ap- 
peared that  each  of  the  prisoners  was  in 
custody  at  the  inquest ;  that  no  induce- 
ment t#  confess  was  held  out,  and  that 
each  was  asked  if  he  wished  to  make  a 
statement,  and  said  that  he  did.  The 
judge  received  the  statements  in  evidence, 
but  said  he  would  reserve  the  point  if  it 
should  become  necessary.  Regina  t. 
Owen,  88 

2.  Where  anything  is  found  in  consequence 
of  a  statement  made  by  a  prisoner  under 
circumstances  which  preclude  its  being 
given  generally  in  evidence,  such  part  of 
it  as  relates  to  the  thing  found  in  conse- 
quence is  receivable,  and  ought  to  be 
proved.     Regina  t.  Gould,  864 

CONSPIRACY. 

See  Tbrason,  15. — Unlawful  Assembly. 

1.  On  the  trial  of  an  indictment  for  a  con- 
spiracy to  procure  large  numbers  of  per- 
sons to  assemble,  for  the  purpose  of  ex- 
citing terror  in  the  minds  of  her  majesty's 
subjects,  evidence  was  given  of  several 
meetings  at  which  the  defendants  were 
present,  and  it  was  proposed  to  ask  a  wit- 
ness, who  was  a  superintendent  of  police, 
whether  persons  complained  to  him  of 
being  alarmed  by  these  meetings : — Held, 
that  the  evidence  was  receivable,  and  that 
it  was  not  necessary  to  call  the  persons 
who  made  the  complaints.  Regina  v.  Vin- 
cent, 276 
A.  was  charged  with  haring  conspired 
with  W.  J.  and  others  unknown,  to  raise 
insurrection  and  obstruct  the  laws.  It 
was  proved  that  A.  and  W.  J.  were  mem- 
bers of  a  Chartist  lodge,  and  that  A.  and 
W.  J.  were  at  the  house  of  the  latter  on 
a  certain  day,  on  the  evening  of  which  A. 
directed  people  assembled  at  the  house  of 
W.  J.  to  go  to  the  race-course  at  P., whither 
Vf.  J.  and  other  persons  had  gone: — 
Held,  that  on  the  trial  of  A.,  evidence 
was  receivable  that  W.  J.  had,  at  an  ear- 
lier part  of  the  same  day,  directed  other 
persons  to  go  to  the  race-course ;  and  it 
being  proved  that  W.  J.  and  an  armed 
party  of  the  persons  assembled  went  from 
the  race-course  to  the  New  Inn,  it  was 
held,  that  evidence  might  be  given  of 
what  W.  J.  said  at  the  New  Inn,  it  being 
all  one  transaction.     Regina  y.  Shellard, 

277 
CONSTABLE. 

See  Special  Constable. 
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CONTRACT. 
See  Childrkn. 

1.  A.  and  his  wife  boarded  and  lodged  in 
the  house  of  B.  the  brother  of  A.,  and 
both  A.  and  his  wife  assisted  B.  in  carr^*- 
ing  on  his  business.  A.  brought  an  action  i 
for  the  services,  to  which  B.  pleaded  a  8et- 
o£f  for  board  and  lodging : — /Jeldt  that 
neither  the  services  on  the  one  hand,  nor 
the  board  and  lodging  on  the  other,  could 
be  charged  for  unless  the  jury  were  satis- 
fied that  the  parties  came  together  on  the 
terms  that  they  were  to  pay  and  to  be 
paid ;  but,  that  if  that  were  not  so,  no  ex 
post  facto  charge  could  be  made  on  either 
Bide.     Vavies  v.  Davies,  87 

2.  A.  sued  B.,  C,  and  D.  in  a  joint  action 
for  an  attorney's  bill.  B.  plead  nunquam 
indebitatus,  and  C.  and  D.  suffered  judg- 
ment by  default: — Held,  that  in  order  to 
entitle  A.  to  a  verdict  against  B.  the  jury 
must  be  satisfied  that  there  was  a  joint 
contract  with  A.  by  B.,  C,  and  D.^j'ointiy^ 
and  that  it  was  not  sufficient  to  show  that 
there  was  a  separate  contract  between  A. 
and  B.  only,  even  though  the  evidence 
would  have  been  sufficient  to  have  sup- 
ported an  action  by  A.  against  B.  alone. 
Mobeson  v.  Ganderton^  476 

CONVICTION. 
See  Pbsyious  Conviction. 

1.  Magistrates  having  convicted  a  party 
under  the  Highway  Act,  they  drew  up  a 
conviction  and  returned  it  to  the  clerk  of 
the  peace,  and  on  an  action  being  brought 
against  them,  they  put  in  the  conviction 
returned  to  the  clerk  of  the  peace  (which 
waa  open  to  some  formal  objections),  and 
also  another  conviction  drawn  up  after- 
wards in  a  more  formal  shape : — Semble, 
that  there  is  no  impropriety  in  this  course 
of  proceeding,  provided  the  latter  convic- 
tion is  according  to  the  truth  and  sup- 
ported by  the  facts  jof  the  case.  Seltcoud 
y.  Mountf  Esq.  75 

2.  SembUy  that,  on  deciding  a  case,  magis- 
trates ought  not  to  take  an  indemnity,  as 
it  has  the  effect  of  enabling  them  to 
decide  more  safely  in  favour  of  a  party 
who  is  able  to  give  an  indemnity,  than  of 
one  who  cannot  do  so.  Ibid, 

COPARTNERS. 
See  COMPAJiT. 

CORONER. 
See  MANSLAUQHTKa,  4,  5. 

CORONER'S  INQUISITION. 

See  MaK SLAUGHTER,  6. 

CORPORATION. 
See  CoMPAMT. 
1.  Prim&  facie,  it  must  be  presumed  that 
the  books  of  a  corporation,  which  existed 


before  the  Municipal  Reform  Act,  are  in 
the  possession  of  the  new  corporation 
which  succeeded  them  under  that  act; 
but  if  it  be  shown  that  thti  old  corporation, 
before  their  dissolution,  deposited  them 
with  a  banker,  and  that  from  his  handa 
they  passed  into  the  Master's  office  of  the 
Court  of  Chancery,  this  rebuts  the  pre- 
sumption. Corporation  of  Ludlow  v.  Charl- 
ton, Esq,  242 

2.  In  an  action  brought  by  the  new  corpo- 
ration, it  appeared  that  the  defendant  had 
presented  a  petition  to  the  vice-chancellor 
to  allow  the  production  of  these  books  on 
the  present  trial,  which  petition  was  op- 
posed by  the  present  plaintiffs,  and  dis- 
missed with  costs:  —  Held,  that  under 
these  circumstances  the  defendant  was 
entitled  to  give  parol  evidence  of  the  con- 
tents of  the  books.  Ibid, 

3.  A  corporation  came  to  a  vote  that  if  C. 
would  alter  the  site  of  a  house,  the  corpo- 
ration would  pay  him  X500. — This  reso- 
lution was  entered  in  the  corporation 
book,  and  C.  altered  the  site  of  the 
house : — Held,  that  the  resolution  was  not 
valid,  as  it  was  not  onder  the  corporate 
seal.  Ibid. 

4.  An  old  corporation,  before  the  Municipal 
Reform  Act^  were  trustees  of  a  charity, 
and  a  tenant  of  the  charity  had  paid  rent 
to  the  secretary  to  the  old  corporation  up 
to  Lady-day,  1886  z^IIeld,  that  this  was 
a  good  payment,  and  might  be  taken  ad- 
vantage of  in  an  action  brought  by  the 
new  corporation  for  the  rent.  Ibid, 

COSTS. 

See  HiQHWAT,  1,  2,  8. — Disobbdienxb  of 
Order  fob  Costs. — Ejectmknt,  6. — 
Libel,  10. 

Certificate  as  to  cost  of  several  pleas  under 
the  Stat  4  Anne,  c.  16,  s.  5.  Mead  v. 
ThoyUf  615 

COUNSEL. 
See  Treason,  4,  8. 

1  Where  a  special  plea  has  been  demurred 
to,  the  defendant's  counsel  has  no  right 
at  the  trial  to  allude  to  the  statements  in 
it  in  his  address  to  the  jury.  Ingram  v. 
Lawson,  826 

2.  The  counsel  for  the  prosecution,  in  open- 
ing a  case  of  murder,  has  a  right  to  pat 
hypothetically  the  case  of  an  attack  upon 
the  character  of  any  particular  witness 
for  the  Crown,  and  to  state,  that  if  such 
attack  should  be  made,  he  shall  be  pre- 
pared to  rebut  it.  He  has  also  a  right 
to  read  to  the  jury  the  general  observa* 
tions  of  a  learned  Judge,  made  in  a  case 
tried  some  years  before,  on  the  nature 
and  effect  of  circumstantial  evidence — ^if 
he  adopts  them  as  his  own  opinions  and 
makes  them  part  of  his  own  address  to 
the  jury.     Regina  v.  Courvoiiier,  862 
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8  If  additional  eyidcnce  be  discovered  dur- 
ing the  progress  of  6,  case,  the  counsel 
for  the  prosecution  is  not  at  liberty  to 
open  the  nature  of  such  evidence  in  an 
additional  address  to   the  jury.     iZeiTjna 

4.  Where  a  Queen's  counsel  was  instructed 
'  to  argue  a  criminal  case  for  a  defendant, 
on  a  point  reserved  for  the  consideration 
of  the  fifteen  Judges,  but  at  the  time 
fixed  for  the  argument  had  not  obUined 
a  Ucense  from  her  Majesty  to  argue 
against  the  Crown,  but  .only  a  certificate 
from  the  Secretary  of  State's  office,  the 
Court  directed  the  argument  to  stand  over 
for  such  Ucense  to  be  obtained.  ^^9^^ 
Y,Jont»,  ^^    ,^     ^^ 

6.  Where  no  counsel  is  engaged  for  the  pro- 
gecution,  and  the  depositions  are  handed, 
by  direction  of  the  Court,  to  a  gentleman 
at  the  bar,  he  should  consider  himself  as 
counsel  for  the  Crown,  and  act  in  all  re- 
spects as  he  would  if  he  had  been  instruct- 
ed by  the  prosecutor  ;  and  should  not 
consider  himself  merely  as  acting  in  as- 
sistance of  the  Judge,  by  examining  the 
witnesses.     Reffina  v.  Littleton,  6/ 1 

6  The  fifteen  Judges,  on  a  case  reserve^, 
will  not  hear  counsel  for  the  prosecuUon 
if  no  counsel  appears  for  the  pri«oner 
Regina  v.  Davies,  ^^ 

COURT  ROLL. 
See  EviDBSCK,  2,  8. 

COVENANT. 
Su  Landloud  and  Tenant,  6,  7,  8,  9,  10. 

COVENANT  TO  INSURE. 
St€  Landlobd  and  Tenant,  9,  10. 

COVENANT  TO  REPAIR. 
See  Landlord  and  Tinant,  6,  8. 


CROSS-EXAMINATION. 
1  On  the  trial  of  an  information  by  the  At- 
torney-General for  penalties,  the  defend- 
ant (who  had  been  held  to  bail)  had 
subpajnaed  the  officer  from  the  Qnecn  s 
Remembrancer's  Office  to  produce  the  affi- 
davit on  which  he  had  been  held  to  bail, 
with  a  view  of  being  able  to  give  it  m 
evidence  to  cross-examine  the  person  who 
had  made  the  affidavit,  if  he  should  be 
called  as  a  witness  on  the  trial.  The  per- 
son who  made  the  affidavit  was  called  as 
a  witness  on  the  trial,  and,  for  the  pur- 
pose of  cross-examining  him  the  defend- 
ant's counsel  wislied  to  put  in  the  affida- 
Tit-— /Wrf,  that  the  officer  was  bound  to 
produce  it,  and  that  the  defendant  had  a 
right  to  make  use  of  it  in  this  way ;  but 
that  if  the  affidavit  was  made  by  another 
deponent  besides  the  witness,  and  related 
to  other  persons  besides  the  defendant, 
the  latter  would  be  only  entitled  to  use 
Bo  much  of  the  affidavit  as  was  sworn  by 


the  witness,  and  as  related  to  the  defend- 
ant himself.  The  AiK^mey- General  v. 
Bond,  ,  ,    1^^ 

2.  On  an  application  for  a  new  trial,  one 
of  the  witnesses  made  an  affidavit.  The 
same  witness  was  called  on  the  second 
trial.  It  was  proposed  to  cross-examine 
the  witness  from  an  office  copy  of  her 
affidavit,  which  was  ordered  by  a  Judge's 
order  (in  the  usual  form)  to  be  admitted 
as  a  true  copy: — Held,  that  this  might 
be  done,  and  that  it  was  not  necessary  to 
have  the  original  affidavit  to  cross-examine 
upon.     Daviee  v.  Daviet,  252 

8.  If  it  be  shown  that  depositions  were  re- 
gularly returned  by  the  magistrate  to  the 
proper  officer,  and  it  be  proved  by  the 
latter  that  they  cannot  be  found,  after 
diligent  search,  the  prisoner's  counsel 
may  cross-examine  from  copies  of  them, 
those  copies  being  proved  to  be  correct 
by  the  magistrate's  clerk.  Regina  v. 
SKeUard,  277 

4.  A  prisoner's  counsel  has  no  right  to  ask 
a  witness  for  the  prosecution,  whether  he 
has  alwayt  told  the  same  story,  the  ques- 
tion ought  to  bo—"  Have  you  always  said 
so  except  before  the  magistrates?"   Hid. 

5.  On  the  trial  of  A.,  for  attempting  to  dis- 
charge loaded  arms  atB.,  B.,  with  a  view 
to  discredit  his  evidence,  was  cross-ex- 
amined as  to  whether  he  had  not  used 
violent  language  towards  his  father,  which 
he  admitted :  Held,  that  on  re-examina- 
tion, B.  might  be  asked  as  to  how  his 
father  had  acted  towards  him  before  he 
used  the  language  that  had  been  cross- 
examined  to.     Regma  v.  Su  George,    488 

6.  It  was  proposed  to  ask  a  witness  as  to 
what  another  witness  had  said  on  other 
occasions  than  that  which  was  the  subject 
of  the  trial:— -ffeW,  that  that  could  not 
be  done,  as  what  a  witness  has  said  at 
other  times,  is  only  matter  for  the  cross- 
examination  of  the  witness  himself.  Ibid, 

7.  In  a  case  of  rape  it  appeared  that  the 
prisoner  had  been  taken  before  the  mayor 
of  N.,  charged  with  this  oflFence,  and  that 
the  prosecutrix  was  then  sworn  and  her 
statement  taken  down  by  the  mayor,  who 
then  asked  her  some  further  questions, 
the  answers  to  which  were  not  taken 
down,  and  the  prisoner  was  discharged. 
That  which  was  taken  down  by  the  may- 
or was  not  read  over  to  the  prosecutrix, 
neither  was  it  signed  by  her  or  by  the 
mayor.  The  prisoner  was  afterwards 
committed  for  trial  by  other  magistrates : 
-—Held,  that  at  the  trial  the  prisoner's 
counsel  might  cross-examine  the  prosecu- 
trix as  to  what  she  said  before  the  mayor 
of  N.  without  the  production  of  that  which 
was  taken  down  in  that  examination. 
Regina  v.  Gnffitht,       '  746 

8.  A  witness  at  the  trial  gave  evidence 

which  was  different  from  her  deposition 

before   the  magistrate.     The  deposition 

*  was  signed  by  a  mark  which  she  denied 
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to  be  hers.  Neither  the  magistrate  nor 
his  clerk  were  at  the  trial ;  but  a  consta- 
ble proved  that  he  was  at  the  examination, 
and  heard  her  deposition  read  over  to  her, 
and  saw  her  with  a  pen  in  her  hand,  but 
did  not  see  her  make  her  mark.  He  also 
proved  the  magistrate's  signature,  and, 
after  reading  the  deposition  (which  pre- 
ceded his  own  which  he  had  signed),  he 
stated  that  he  believed  that  that  was  the 
deposition  which  was  read  over  to  the  wit- 
ness:— Held,  that  this  deposition  might 
be  read  to  the  witness  by  the  -officer  of 
the  Court  for  the  Judge  to  examine  her 
upon  it.     Regina  v.  BaUett,  748 

CRUELTY  TO  ANIMALS. 
See  P0DMD-KSBPE&,  4,  6,  6,  7. 

CUSTOM  OF  TRADE. 

See  Agent's  Commission — ^Auctioneek'b 
Commission — Broker's  Commission — 
Cabpe^ter — Colliers. 

CUTTING. 

See  Wounding. 

DAMAGES. 
See  Apprentice — Landlord  and  Tenant,  6 

— NsaLlOENCB,  8. 

DAMAGES.  MITIGATION  OP. 
See  Plsadino,  6. 

DECLARATION  IN  ARTICULO  MOR- 
TIS. 

See  Dtinq  Declaration. 

DEED. 
See  Attestation. — ^Forobrt,  7. 

DEMOLISHING  HOUSES. 

1.  A.  and  others  were  indicted  for  felo- 
niously demolishing  the  house  of  B.  It 
was  proved  that  A.  and  a  mob  of  persons 
assembled  at  II. ;  A.  there  addressed  the 
mob  in  violent  language,  and  led  them  in 
a  direction  towards  a  police-office  about  a 
mile  from  H.,  some  of  the  mob  from  time 
to  time  leaving  and  others  joining.  At  the 
police-office  the  mob  broke  the  windows, 
and  then  went  and  attacked  the  house  of 
B.,  and  set  it  on  fire — A.  not  being  pre- 
sent at  the  attack  on  the  house  or  at  the 
fire : — lleld,  that  on  this  state  of  facts  A. 
ought  not  to  be  convicted  of  the  demoli- 
tion, as  it  did  not  sufficiently  appear  what 
the  original  design  of  the  mob  at  H.  was, 
nor  whether  any  of  the  mob,  who  were  at 
H.,  were  the  persons  who  demolished  B.'s 
house.     Regina  v.  IloweUj  437 

2.  If  rioters  attack  a  house,  and  have  begun 
to  demolish  it,  but  leave  off  of  their  own 
accord  after  having  gone  a  certain  length, 
and  before  the  act  of  demolition  is  com- 
pleted, this  is  evidence  from  which  a  jury 
might  infer  that  they  did  not  intend  to 


demolish  the  house ;  but  if  the  mob  were 
prevented  from  going  on  by  the  inter- 
ference of  the  police  or  any  other  force, 
that  would  be  evidence  to  show  that  they 
were  compelled  to  desist  from  that  which 
they  had  designed,  and  it  would  be  for 
the  jury  to  infer  that  they  had  begun  to 
demolish  within  the  stat.  7  &  8  Geo.  4,  c. 
80,  s.  8.     Regina  v.  Howeil,  437 

2.  Destroying  movable  shop-shutters  is  not 
a  beginning  to  demolish  within  that  sta- 
tute, as  they  are  not  part  of  the  freehold. 

Ibid. 

4.  If  rioters  destroy  a  honse  by  fire,  that  is 
as  much  a  demolition  within  the  stat.  7  & 
8  Geo.  4,  c.  80,  s.  8,  as  if  any  other  mode 
of  destruction  were  used.  Ibid, 

5.  If  a  part  of  the  object  of  rioters  be  to 
demolish  a  house,  it  makes  no  difTerence 
that  they  also  acted  with  another  object, 
such  as  to  injure  a  person  who  had  taken 
refuge  there.  Ibid. 

DEMURRAGE. 

If  there  be  no  contract  as  to  demurrage  a 
ship-owner  cannot,  on  a  common  count 
for  demurrage,  recover  for  the  detaining 
of  the  ship  for  an  unreasonable  time  in 
loading  and  unloading,  but  must  declare 
specially.     Horn  v.  Benttuan,  709 

DEPOSITION. 

See  Confession,  1. — Cross-Examination, 
3,  7,  8. — Treason,  6. 

1.  In  a  case  affecting  the  life  of  a  party,  it 
is  very  desirable  that  the  magistrate  who 
took  the  depositions  against  a  prisoner 
with  his  own  hand,  should  be  called  as  a 
witness  before  the  depositions  are  read  to 
prove  the  correctness  of  what  he  took 
down ;  but  it  is  not  absolutely  necessary, 
in  point  of  law,  that  he  should  be  called, 
and  the  depositions,  if  admissible  in  other 
respects,  may  be  read  on  proof  of  his 
handwriting.     Regina  t.  Pikesiet/,         124 

2.  Where  a  magistrate  returns  with  the  de- 
positions that  a  prisoner  was  sworn  and 
made  a  statement,  the  statement  cannot  be 
received  in  evidence  against  him,  although 
a  witness  state  that  he  was  not  in  fact 
sworn.  Ibid. 

3.  On  a  trial  for  murder,  the  deposition  on 
oath  of  the  prisoner,  taken  before  the 
coroner,  on  the  inquest  held  on  the  body 
of  the  deceased,  is  not  receivable  in  evi- 
dence.    Regina  v.  Owen,  238 

4.  The  deposition  of  a  witness  taken  before 
the  coroner  on  an  inquiry  touching  the 
death  of  a  person  killed  by  a  collision 
between  a  brig  and  a  barge,  is  receivable 
in  evidence  in  an  action  for  the  negligent 
management  of  the  brig,  if  the  witness 
be  shown  to  be  beyond  sea.  Sills  v. 
BrotPfi,  601 

DEPOSITION  ON  INTERROGATORIES. 

See  Perjvrt,  2,  5. 
1.  It  ifl  no  objection  at  Niai  Prias  to  the  re> 
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cepUon  of  depositions  taken  on  interroga- 
tories, that  there  was  an  alleged  breach 
of  faith  on  the  part  of  the  defendant  in 
examining  witnesses  on  interrogatories  at 
all.  But  if  there  was  any  irregularity  in 
proceeding  with  the  commission,  as  for 
instance,  if  it  were  executed  without  any 
notice  to  the  plaintiff  to  enable  him,  if  he 
pleased,  to  put  cross-interrogatories,  such 
irregularity  is  a  good  objection  to  the  ad- 
missibility of  the  depositions,  and  the 
court,  if  they  have  been  received  at  Nisi 
Prius,  will  grant  a  new  trial,  and  direct 
a  fresh  commission  to  be  issued.  Stein- 
kelUr  V.  Newton,  813 

2.  To  enable  a  witness  to  use  a  paper  writ- 
ten by  himself  for  the  purpose  of  refresh- 
ing his  memory,  it  must  be  shown  that 
the  paper  was  written  contemporaneously 
with  the  transaction  it  refers  to;  and 
where  a  witness,  who  had  been  examined 
on  interrogatories  in  a  foreign  country, 
stated  in  one  of  his  answers  the  contents 
of  a  letter  which  was  not  produced: — 
Held^  on  the  trial  of  the  cause  in  England, 
that  so  much  of  the  answer  as  related  to 
the  contents  of  the  letter  was  not  receiva- 
ble in  evidence,  although  it  was  urged  in 
support  of  its  admissibility  that  there 
were  no  means,  as  the  witness  was  out  of 
the  jurisdiction  of  the  English  courts,  of 
compelling  the  production  of  the  letter. 

Ibid, 

A    DESTROYING  MINING  ENGINES. 
See  Mining  Engines. 

DESTROYING  A  WILL. 
See  Will,  sscbxting. 

DISCLAIMER. 
See  Landlord  and  Tenant,  11,  12. 

DISOBEDIENCE  OP  AN  ORDER  FOR 
COSTS. 

The  quarter  sessions  of  a  county  made  re- 
gulations as  to  the  expenses  to  be  allowed 
in  cases  of  felony,  and  by  one  of  them 
directed  that  the  taxed  bill  of  costs  should 
be  annexed  to  the  order  for  their  pay- 
ment These  regulations  were  confirmed 
by  a  judge  under  the  stat.  7  Geo.  4,  c.  64, 
8.  26.  In  a  case  of  felony  the  clerk  of 
assize  made  out  the  items  of  the  costs 
allowed,  and  on  the  other  half  of  the 
same  sheet  of  paper  wrote  the  order  for 
payment  of  their  amount.  The  attorney 
for  the  prosecution  tore  oiF  the  first  half 
of  the  paper,  which  contained  the  items, 
and  presented  the  other  half  to  the  county 
treasurer  for  payment  The  treasurer 
refused  4o  pay : — Held^  that,  on  account 
of  the  mutilation  of  the  order,  the  trea- 
surer was  not  indictable  for  this  refusal. 
Regina  t.  Jonet,  401 


DYING  DECLARATION. 

1.  A  boy  between  10  and  11  years  of  age 
was  mortally  wounded,  and  died  tlte  uest 
day.  On  the  evening  of  the  day  on 
which  he  was  wounded,  he  was  told  by 
a  surgeon  that  he  could  not  recover.  The 
boy  made  no  reply,  but  appeared  dejected. 
It  appeared  from  his  answers  to  questions 
put  to  him  thai  he  was  aware  that  he 
would  be  punished  hereafter  if  he  said 
what  was  untrue  : — Ueld^  tliat  a  declara- 
tion made  by  him  at  this  time  was  receiv- 
able in  evidence  on  the  trial  of  a  person 
for  killing  him,  as  being  a  declaration  in 
articulo  mortis.     Reffina  v.  Perkine,     896 

2.  In  a  case  of  murder,  it  appeared  that 
two  days  before  the  death  of  the  deceased, 
the  surgeon  told  her  that  she  was  in  a 
very  precarious  state;  and  that  on  the 
day  before  her  death,  when  she  had  be 
come  much  worse,  she  said  to  the  surgeon 
that  she  found  herself  growing  worse,  and 
that  she  had  been  in  hopes  she  would  have 
got  better,  but  at  she  vas  getting  vorse^  she 
Uiought  it  her  duty  to  mention  what  had 
taken  place.  Immediately  after  this  she 
made  a  statement : — Ileldy  that  this  state- 
ment was  not  receivable  in  evidence  as  a 
declaration  in  articulo  mortis,  as  it  did 
not  sufficiently  appear  that,  at  the  time 
of  the  making  of  it,  the  deceased  was 
without  hope  of  recovery.  Regina  7. 
Megson,  418 

EASEMENT. 

1.  To  an  action  of  trespass  on  land  the  de- 
fendant pleaded  that  for  20,  30,  40,  and 
60  years  he  and  the  occupiers  of  a  mill 
had  (as  an  easement)  gone  on  the  land  to 
repair  the  banks  of  a  stream  which  flowed 
to  the  mill.  Replication,  denying  the 
rights  claimed. 

«  It  appeared  that  within  40  years  B.  had 
been  lessee  of  the  mill  under  one  land- 
lord, and  of  the  land  under  another: — 
Held,  that  this  was  such  a  unity  of  pos- 
session as  prevented  his  having  an  ease- 
ment on  the  land.     Clay  t.  Thackrah,  47 

2.  ffeldf  also,  that  this  unity  of  possession 
need  not  be  specially  replied :  and  that 
without  a  special  replication  the  lease  of 
the  land  to  B.,  and  letters  written  by  B. 
while  lessee  of  the  mill,  and  before  he 
became  lessee  of  the  land,  were  receiva- 
ble in  evidence.  Ibid, 

8.  Held,  also,  that  B.'s  lease  of  the  land 
having  expired  more  than  80  years  ago, 
the  acts  of  the  occupiers  of  the  mill  in 
repairing  the  banks  ever  since  that  time, 
without  any  leave  asked  by  them,  or  any 
notice  from  the  other  side  of  any  adverse 
claim,  must  be  taken  to  be  done  as  of 
right  Ibid, 

4.  Form  of  plea  and  replication.  Ibid, 

EJECTMENT. 

See  Landloxd  and  Tenant. 

1.  In  ejeotment  the  lessor  cf  the  plaintiiT 
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made  out  his  title  as  the  heir  of  W.  G. 
The  defendant  put  in  the  ^U  of  W.  0. 
made  in  1887,  deTiauig  the  property  to 
the  lessor  of  the  plaintiff  and  T.  0. : — 
Beldy  that  the  lessor  of  the  plaintiff  might 
put  in  another  will  of  W.  G.  made  in 
1888,  deyising  the  whole  property  to  the 
lessor  of  the  plaintiff,  and  that  the  lessor 
of  the  plaintiff  was  not  bound  to  make 
this  wiU  part  of  his  original  case.  Doe 
d.  GogUev.  OotUey  46 

2.  Under  these  circumstances  the  defend- 
ant's counsel  will  be  allowed  to  reply  on 
the  new  case  set  up  by  the  lessor  of  the 
plaintiff,  and  the  counsel  for  the  plaintiff 
has  the  general  reply.  Ibid, 

8.  A.  in  the  year  1819  agreed  to  purchase 
lands  of  B.  for  £670,  and  paid  a  deposit 
of  £10.  The  agreement  did  not  contain 
any  stipulation  that  A.  should  be  let  into 
possession,  but  in  fact  he  was  so  at  Mich- 
aelmas in  the  year  1819.  A.  continued 
in  possession,  and  neither  paid  any  more 
of  the  purchase-money  nor  any  rent  or 
interest,  and  in  1822  A.  out  down  timber, 
and  in  5  Geo.  4,  levied  a  fine  with  procla- 
mations, and  mortgaged  the  property,  and 
after  that  died,  leaving  the  property,  sub- 
ject to  the  mortgage,  to  his  daughters : — 
J/eld,  that  these  facts  were  no  bar  to  B. 
in  ejectment  brought  within  twenty  years 
after,  Michaelmas,  1889,  as  A.  coming  in 
under  an  intended  purchase  was  inequity 
the  owner  of  the  land,  with  a  liability  to 
pay  the  purchase-money,  and  his  cutting 
trees  was  consistent  with  his  holding  in 
that  character,  and  not  adversely  to  the 
rights  of  the  vendor,  to  whom  at  law  he 
was  tenant  at  will.  Doe  d.  CoutueU  t. 
Caperton,  112 

4.  In  ejectment  by  parish  officers  to  recover 
a  cottage,  entries  in  the  books  of  a  de- 
ceased tradesman,  of  charges  for  the 
building  of  the  cottage,  which  are  there 
stated  to  have  been  paid  by  the  lord  of 
the  manor,  are  not  admissible  in  evidence 
on  the  part  of  the  defendant.  Doe  d. 
Uaden  v.  Burton,  254 

6.  If  A.  be  put  into  possession  of  a  cottage 
by  parish  officers,  and  the  lord  of  the  ma- 
nor prevail  on  A.  to  give  up  the  possession 
of  the  cottage  to  him  and  the  lord  of  the 
manor  put  B.  into  possession,  and  the  pa- 
rish officers  bring  an  ejectment  against 
B.,  B.  cannot  set  up  a  title  in  the  lord  of 
the  manor,  as  under  these  circumstances 
neither  the  lord  of  the  manor  nor  B.  can 
set  up  any  title  which  A.  could  not  set 
up  ;  and  if  the  cottage  really  belonged  to 
the  lord  of  the  manor,  he  must  bring  an 
ejectment  for  it.  Ibid, 

6.  Whether  in  ejectment  the  lessor  of  the 
plaintiff  must  have  a  certificate  under  the 
sUt.  8  &  4  Vict.  0.  24,  to  entitle  him  to 
costs — qwtre.     Doe  d.  Hughes  v.  Derry^ 

494 

7.  A.  was  possessed  of  lands  for  more  than 
20  years,  and  died  in  1817.  His  widow 
had  possession  from  that  time  till  her 


death  in  1888.  B.  was  the  eldest  son  of 
A.  and  his  wife: — Held,  that  though  B. 
could  not  recover  in  ejectment  as  the  heir 
of  his  father,  because  more  than  20  years 
had  elapsed  from  the  death  of  his  father, 
yet  that  the  jury  might  infer  that  the 
property  belonged  to  B.*s  mother,  and 
survived  to  her  on  the  death  of  his  father, 
and  descended  to  B.  as  her  heir  on  her 
death  in  1838.    Doe  d.  Beimett  v.  Long. 
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EMBEZZLEMENT. 

See  Labcknt,  1. 

ENGINES  FOR  WORKING  MINES, 
DESTROYLVG. 

See  MufiMO  Enoinks. 

ENGRAVING  FORGED  FOREIGN  NOTE 
PLATES. 

See  FoROERT,  1,  9. 

ESTATE. 
Su  Ejbctmbkt,  7. 

EVIDENCE. 

See  Adhissioh. — Biqamt. — CoMPAirr,  1. — 
CoMFsssioN.  —  Conspiracy.  —  Corpora- 
tion, 1,  2. — Cross-sxaiiination. — Depo- 
sition.— Easement,  8. — Examination  or 
Witnesses.  —  Libel,  4,  6,  8. — Neoli- 
OENCE,  8. — NoN -Parochial  Registers. 
— Notice  to  produce. — ^I'lbadino,  1,  4, 
6. — Previous  Conviction. — Rape,  6,  7. 
— School. — Sheriff,  1,  2. — Witness. 

1.  In  an  action  against  the  directors  of  an 
intended  company,  it  was  proved,  (in  or- 
der to  let  in  secondaiy  evidence  of  their 
minute-books,  called  for  under  a  notice 
to  produce),  that  four  months  before  the 
trial,  the  late  secretary  had  the  books  in 
a  desk  at  the  office  of  the  Company,  and 
that  he  then  gave  up  the  key  of  the  desk 
to  the  manager  of  the  Company,  who 
acted  for  the  directors : — Held,  sufficient 
Bell  V.  Frande,  66 

2.  A  court  roll  stating  that  a  surrender  was 
by  power  of  attorney,  would  be  secondary 
evidence  of  the  power  of  attorney  if  the 
power  of  attorney  cannot  be  found  after 
a  sufficient  search.  Doe  cL  Couneetl  v. 
Caper  ton,  112 

8.  The  steward  of  a  manor  proved  that 
where  a  surrender  was  by  power  of  attor- 
ney, the  practice  was  to  keep  the  power 
of  attorney  with  the  court  rolls.  The 
power  in  question  which  was  for  a  sur- 
render in  1814,  could  not  be  found  either 
with  the  court  rolls  or  any  where  in  the 
office  in  which  the  court  rolls  had  been 
kept  ever  since  1814,  both  by  the  present 
steward  and  his  predecessor,  who  was 
steward  in  1814  .-—Held,  sufficient  to  let 
in  secondary  evidence.  Ibid, 

4.  In  a  former  action  between  the  same 
parties,  in  which  the  plaintiff  sued  in  per- 
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BOD,  certiun  statements  ivere  made  Id  the 
defendant's  plea  which  were  not  denied 
by  the  replication,  which  only  denied 
other  parts  of  the  plea ;  there  had  been  a 

•  trial,  but  no  judgment :  Held,  that  nei- 
ther the  issue  delivered  by  the  plaintiff 
himself,  nor  the  Nisi  Prius  recoM  in  the 
former  action,  was  admissible  in  evidence, 
as  proof  of  an  admission  of  the  facts  stat- 
ed in  the  plea  in  the  former  action,  and 
not  denied  by  the  replication.  Bolt  v. 
Miert,  191 

6.  A  letter  written  by  a  party  is  not  admis- 
sible in  evidence  in  his  own  favour,  ex- 
cept as  a  notice  or  a  demand.  Richards 
y.  Frankum^  221 

6.  On  the  trial  of  an  action  of  detinue  for  a 
promissory  note,  the  note  was  called  for 
by  the  plaintiff's  counsel,  and  produced  by 
the  defendant's  counsel,  and  had  on  the 
back  this  memorandum:  —  "This  draft 
was  signed  in  my  presence,  on  the  date 
within  named.  (Signed)  N.  D.  :"^Held, 
that  the  plaintiff  must  call  N.  D.  to  prove 
the  making  of  the  note : — Held^  also,  that 
if  the  plaintiff  had  the  note  read  in  evi- 
dence, he  was,  if  required  by  .the  other 
side,  bound  to  read  an  endorsement  on 
the  note  as  well  as  what  was  written  on 
the  face  of  it  Ilnd. 

7.  The  note  was  endorsed  by  the  plaintiff  as 
follows : — *'  I  hereby  assign  this  draft,  and 
all  benefit  of  the  money  secured  thereby, 
to  J.  0.,  of,  &c.,  and  order  the  within- 
named  T.  F.  H.  [the  maker  of  the  note] 
to  pay  him  the  amount  thereof,  and  all  in- 
terest in  respect  thereof.  (Signed  H.  0. 
B. :" — Held,  that  this  endorsement  did  not 
require  a  stamp.  find. 

8.  The  document  delivered  out  by  the  regis- 
trar of  the  Court  of  Chancery,  as  the 
order  of  the  court,  is  the  original  order, 
and  to  make  it  evidence  it  is  not  necessary 
that  it  should  be  compared  with  any  book 
of  the  orders  of  the  court.  Corporatio  n  of 
Ludlow  V.  Charlton,  242 

a.  In  ejectment  by  parish  officers  to  recover 
a  cottage,  entries  in  the  books  of  a  de- 
ceased tradesman  of  charges  for  the  build- 
ing of  the  cottage  which  are  there  stated 
to  have  been  paid  by  the  lord  of  the 
manor  are  not  admissible  in  evidence  on 
the  part  of  the  defendant.  Doe  d.  Haden 
T.  Burton,  264 

10.  It  is  no  objection  at  Nisi  Prius  to  the 
reception  of  depositions  taken  on  interro- 
gatories, that  there  was  an  alleged  breach 
of  faith  on  the  part  of  the  defendant  in 
examining  witnesses  on  interrogatories  at 
all.  But  if  there  was  any  irregularity  in 
proceeding  with  the  commission,  as  for 
instance,  if  it  were  executed  without  ony 
notice  to  the  plaintiff  to  enable  him,  if  he 
pleased,  to  put  cross  interrogatories,  such 
irregularity  is  a  good  objection  to  the  ad- 
missibility of  the  depositions,  and  the 
court,  if  they  have  been  received  at  Nisi 
Prius,  will  grant  a  new  trial,  and  direct  a 


fVesh  comnussion  to  be  issued.     Stemkeller 
V.  Newton,  818 

11.  To  enable  a  witness  to  use  a  paper  writ- 
ten by  himself  for  the  purpose  of  refresh- 
ing his  memory,  it  must  be  shown  that 
the  paper  was  written  contemporaneously 
with  the  transaction  it  refers  to.  A  wit- 
ness, who  had  been  examined  on  interro- 
gatories in  a  foreign  country,  stated  in 
one  of  his  answers  the  contents  of  a  letter 
which  was  not  produced: — Held,  on  the 
trial  of  the  cause  in  England,  that  so 
much  of  the  answer  as  related  to  the  con- 
tents of  the  letter  was  not  receivable  in 
evidence,  although  it  was  urged  in  sup- 
port of  its  admissibility  that  there  were 
no  means,  as  the  witness  was  out  of  the 
jurisdiction  of  the  English  courts,  of  com- 
pelling the  production  of  the  letter.    Ibid, 

12.  A  declaration  on  a  check  on  a  banker, 
stated  that  the  plaintiff  drew  his  check  on 
W.  &  Co.,  and  delivered  it  to  B.  L.,  who 
transferred  it  to  the  plaintiff.  The  de- 
fendant pleaded,  1st,  that  tiie  check  was 
given  to  B.  L.,  as  the  nominal  value  of 
counters  to  play  at  an  unlawful  game,  as 
B.  L.  knew,  and  that  before  the  plaintiff 
took  the  check  he  had  notice  of  the  pre- 
mises; and  2d,  a  similar  plea,  in  which, 
instead  of  an  averment  of  notice,  it  was 
averred  that  the  plaintiff  gave  no  value 
for  the  check.  Replication,  denying  the 
notice,  and  stating  that  the  plaintiff  gave 
a  good  consideration  for  the  check.  For 
the  defendants  the  plaintiff's  attorney  was 
called,  who  was  also  the  attorney  of  B. 
L. : — Held,  that  he  might  be  asked  where 
he  last  saw  B.  L.,  and  whether  he  had 
ever  seen  B.  L.  and  the  plaintiff  together; 
but  that  he  could  not  be  asked  whether 
he  had  ever  seen  this  check  in  B.  L.'b 
possession.     Bingham  v.  Stanley,         874 

18.  A  prisoner  was  taken  into  custody  at 
the  house  of  his  brother  on  a  charge  of 
abduction.  When  he  was  taken  a  letter 
was  found  in  a  writing-desk,  in  the  room 
in  which  he  and  his  brother  were.  The 
letter  was  directed  to  a  person  in  the 
neighbourhood  of  the  prisoner's  late  resi- 
dence. The  police  officer  was  going  to 
open  it,  when  the  prisoner  told  him  it  had 
nothing  to  do  with  the  business  that  he 
had  come  about: — Held^  that  the  letter 
was  receivable  in  evidence  on  the  trial  of 
the  prisoner  for  the  abduttion.  Regina 
V.  Barrati,  887 

14.  A.  and  B.  were  separately  indicted  for 
publishing  the  same  libel.  Both  indict- 
ments contained  the  same  prefatory  alle- 
gations. A.  was  tried  first ;  and  on  the 
trial  of  B.  such  of  the  witnesses  as  had 
been  also  examined  on  the  trial  of  A., 
had  (by  consent)  their  evidence  read  over 
to  them  from  the  judge's  notes,  U.  being 
allowed  to  further  cross-examine  them. 
Regina  v.  Lovett,  462 

15.  It  was  proved,  that,  before  the  bringing 
of  the  action  Mr.  L.,  who  was  the  plain* 
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tiff's  attorney  on  the  record,  had  written 
to  the  defendant  for  payment  of  the  debt 
for  which  the  action  was  brought,  and  it 
was  proposed  on  the  part  of  the  defend- 
ant to  give  eyidence  of  what  Mr.  L.  had 
said  after  he  had  so  written,  and  before 
the  action : — Held^  that  this  eyidence  was 
not  receivable  without  further  proof  of 
the  agency  of  Mr.  L.     Pope  t.  Andrews, 

664 

16.  The  depositions  of  a  witness  taken  be- 
fore the  coroner  on  an  inquiry  touching 
the  death  of  a  person  killed  by  a  collision 
between  a  brig  and  a  barge,  is  receivable 
in  eyidence  in  an  action  for  the  negligent 
management  of  the  brig,  if  the  witness  be 
shown  to  be  beyond  sea.     SHU  y.  Browfiy 

601 

17.  A  nautical  witness  cannot  be  asked  on 
the  trial  of  an  action  for  the  negligent 
management  of  a  ship,  whether  he  thinks 
haying  heard  the  evidence  in  the  cause, 
that  Uie  conduct  of  the  captain  was  cor- 
rect or  not.  Ibid, 

18.  Evidence  of  a  practice  in  contravention 
of  a  by-law  is  not  receivable.  Ibid. 

19.  A  witness  cannot  be  called  to  contradict 
another  with  respect  to  a  statement  sug- 
gested to  have  been  made,  if  there  be  not 
an  express  denial  by  the  party  who  is  sup- 
posed to  have  made  it,  of  his  having  done 
80.     Long  v.  Hitchcock,  619 

20  The  plaintiff  is  to  prove  his  case  to  the 
aatisfaction  of  the  Jury;  and,  if  he  leaves 
it  doubtful,  either  from  the  circumstances 
which  surround  it,  or  from  the  chitracter 
of  his  witness,  the  defendant  is  entitled  to 
the  verdict.  Ibid, 

21.  A  plaintiff  declared  specially  in  assump- 
sit, that  in  consideration  that  the  plain- 
tiff had  sold  and  delivered  twenty  tons  of 
best  Dutch  lead  to  the  defendant,  the  lat- 
ter had  promised  to  deliver  to  the  plain- 
tiff prussiate  of  potash  to  the  same  amount ; 
and  the  plaintiff  averred  the  delivery  of 
the  twenty  tons  of  best  Butch  lead,  and 
stated  as  a  breach,  that  the  defendant 
would  not  deliver  the  full  quantity  of  pot- 
ash. The  defendant  pleaded  non  assump- 
sit:— Ueldy  that  as  the  defendant  had  not 
pleaded  that  the  plaintiff  had  not  delivered 
best  Dutch  lead,  he  could  not  go  into  evi- 
dence to  show  that  the  lead  was  of  in- 
ferior quality.     Pegg  v.  Stead,  686 

21.  On  a  count  for  a  quantum  valebant,  the 
plaintiff  may  give  evidence  of  an  a^«ed 
price  for  the  goods,  and  the  defendant,  in 
such  a  case,  on  a  plea  of  non  assumpsit, 
may  also  go  into  evidence  to  induce  the 
iury  not  to  give  that  price,  by  showing 
that  the  articles  delivered  were  inferior  to 
those  that  the  price  was  agreed  to  be  paid 
for.  Ibid, 

EVIDENCE  IN  REPLY. 

See  Thbason,  18. 

EXAMINATION  OF  WITNESSES. 
In  criminal  oases,  though  the  counsel  for 


the  prosecution  may  content  himself  with 
putting  into  the  box  a  witness  whose 
name  is  on  the  back  of  the  bill,  irithout 
asking  him  any  questions  on  the  part  of 
the  prosecution;  yet,  eemble,  that  it  ifl 
better  that  he  Hhould  be  examined,  whe- 
ther his  evidence  be  favourable  to  the  pro- 
secution or  not,  as  the  only  object  of  the 
investigation  is  to  discover  the  truth. 
Regina  v.  BuU,  22 

EXECUTION. 
See  Bill  or  Salk. 

EXPENSES  OF  PROSECUTIONS. 
See  DisoBBDiENCE  or  Obdeb  for  Costs.^ 

HlOBWAT,  1,  2,  3. 

EXPENSES  OF  WITNESS. 
See  Witness,  5. 

FALSE  IMPRISONMENT. 
Su  Imp&isonxbkt. 

FALSE  PRETENCES. 

An  indictment  for  false  pretences  charged, 
in  the  first  count,  that  the  defendant 
"  unlawfully  did  falsely  pretend  to  one  J. 
B.,  that  he,  the  said  J.  T.  was  sent  by  W. 
P.  for  an  order  to  go  to  J.  B.  for  a  pair 
of  shoes,"  by  means  of  which  false  pre- 
tence he  did  obtain  from  J.  B.  a  pair  of 
shoes  of  the  goods  and  chattels  of  J.  B., 
with  intent  to  defraud  J.  L.  of  the  price 
of  the  said  shoes,  to  wit,  nine  shillings, 
of  the  moneys  of  J.  L.  The  second  count 
charged,  that  he  falsely  pretended  to  J.  L. 
that  W.  P.  had  said  that  J.  L.  was  to  give 
him,  the  said  J.  T.  (the  defendant),  an 
order  to  go  to  J.  B.  for  a  pair  of  shoes, 
by  means  of  which  false  pretence  he  did 
obtain  from  J.  B.,  in  the  name  of  J.  L.,  a 
pair  of  shoes  of  the  goods  of  J.  B.,  with 
intent  to  defraud  J.  L.  of  the  same: — 
Held,  that  both  these  counts  were  bad,  in 
arrest  of  judgment^  as  neither  of  them 
charged  a  sufficient  false  pretence  within 
the  Stat  7  &  8  Geo.  4,  c.  29,  s.  53.  Re- 
gina y.  TuUg  227 

FATHER. 
See  Childben. 

FELON'S  GOODS, 

Se$  House  and  Goods  or  a  Coittictbo 
Felok. 

FELONY,  COMPOUNDING. 
See  Forbgoinq  a  Pbosbcutiok. 

FELONY  WHICH  INCLUDES   AN  AS- 
SAULT. 

See  Assault,  6,  7,  8,  10, 11,  12,  18,  14. 

FIGHTING. 
All  straggles  in  anger,  whether  by  fighting 
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or  wrestling,  or  any  other  mode,  are  un-    6. 
lawful,  and  death  occasioned  by  them  is 
manslaughter  at  least.    Regma  t.  Canniff, 

FIRE. 

See  Abson. 

FOOD  SUPPLIED  TO  IMPOUNDED 
CATTLE. 

See  Pound-Keep^k,  4,  6,  6,  7. 

FOREIGN  NOTE-PLATE,  FORGED. 
See  FoBOBRT,  1-9. 

FORFEITURE. 
See  Landlord  and  Tenant,  9,  10,  11,  12. 

FORGERY. 
See  Chelsea  Pension. 

1.  The  18th  section  of  the  stat.  11  Geo.  & 
1  Will.  4,  c.  66,  applies  to  plates  of  pro- 
missory notes  of  persons  carrying  on  their 
business  of  bankers  in  the  province  of    8. 
Upper  Canada.    Regina  y.  Hannon,         1 1 

2.  A  paper  in  the  following  form  hel4  to  be 
a  request  for  the  delivery  of  goods,  though 
not  addressed  to  any  one: — "Augt.  8, 
'39 — One  16-in.  helmet  scoop — one  4  qt. 
kettle — Jas.  Hay  ward."  Regina  v.  Pul- 
brook,  37 

3.  A  prisoner  was  indicted  on  the  stat.  2  & 
8  Will.  4,  0.  123,  s.  8,  for  forging  a  war- 
rant for  the  payment  of  money  (not  set- 
ting it  out).  The  forged  paper  was  as 
follows :—"  This  is  to  satisfy  that  R.  R. 
as  swept  the  flues  and  cleaned  the  bilges, 
and  repaired  four  bridges  of  the  Princess 
Victoria  (signed),  J.  N.  41.  10«.  Od."  It 
was  proved,  that,  by  the  -sourse  of  dealing 
between  the  parties,  this  voucher,  if  genu-  9, 
ine,  would  have  authorized  L.  &  Co.  to 
pay  41.  10*..  Od. : — Held,  that  it  is  not  ne- 
cessary that  a  warrant  for  the  payment 
of  money  should  be  addressed  to  any  par- 
ticular person ;  and  that  as  it  appeared 
that  this  document,  if  genuine,  would 
have  been  a  voucher  for  the  payment  of 
the  money  mentioned  in  it,  that  was  a 
sufficient  proof  of  the  allegation  that  it 
was  a  warrant  for  the  payment  of  money. 
Regina  v.  Rogers^  41 

4.  If,  in  an  indictment  for  forgery,  the  in- 
strument be  described  and  not  set  out,  it 
is  matter  of  evidence  whether  the  instru- 
ment comes  within  the  designation  given 
of  it  in  the  indictment  or  not ;  and  aver- 
ments to  show  that  the  document  comes 
fTithin  the  designation  given  of  it  in  the 
indictment,  are  now  (in  this  form  of  in- 
dicting) unnecessary.  Ibid. 

6.  A  forged  paper,  in  the  following  form, — 
**  Please  let  the  lad  have  a  hat,  and  I  will 
answer  for  the  money.  E.  B.,"  is  a  forged 
request  for  the  delivery  uf  goods,  and  is 
not  the  less  so  because  it  may  also  be  a 
forged  undertaking  for  the  payment  of 
money.     Regina  y.  White,  28'J 
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A  count  in  an  indictment  for  forging  a 
request  for  the  delivery  of  goods,  which 
describes  the  forged  instrument  as  "a 
certain  forged  recjuest  for  the  delivery  of 
goods  to  one  J.  R.."  la  good  under  tlic  stat. 
2  &  3  Will.  4,  c.  1-2-2,  s.  2,  and  is  not  too 
general.     Regina  v.  Robeon,  423 

A  count  in  an  indictment  for  uttering  a 
forged  deed  described  it  as  *•  a  certain  deed, 
purporting  to  be  made  on  the  Ist  day  of 
March,  1837,  between  R.  W.  of  the  one 
part,  and  D.  G.  of  the  other  part,  pur- 
porting to  be  an  under-lease  by  the  said 
R.  W.  to  the  said  D.  G.  of  certain  lands, 
tenements,  and  premises  therein  men- 
tioned, subject  to  the  payment  of  tlie 
yearly  rent  of  £8,  payable  on  the  1st  day 
of  Msirch  in  every  year,  and  purporting 
to  contain  a  covenant  by  the  said  D.  G. 
with  the  Siiid  11.  W.  for  the  payment,  by 
the  said  ...  G.  to  the  said  R.  W.,  of  the 
yearly  rent  of  £8:" — Held,  good,  under 
the  stat.  2  &  3  Will.  4,  c.  123,  s.  2.  Regina 
V.  Davies,  427 

If  a  person  knew  the  acceptance  of  ^ 
bill  of  exchange  to  be  forged,  and  uttered 
it  as  true,  and  believed  that  his  bankers 
to  whom  he  uttered  it,  would  advanct 
money  on  it,  which  they  would  not  other- 
wise, that  is  ample  evidence  of  an  intent 
to  defraud,  and  evidence  upon  which  a 
jury  ought  to  act ;  and  a  person  is  not  the 
less  guilty  of  forgery  because  he  may  in- 
tend ultimately  to  take  up  the  forged  bill, 
and  may  suppose  that  the  party  whose 
name  is  forged  will  be  no  loser,  and  the 
fact  that  the  bill  has  been  since  paid  by 
the  prisoner  will  make  no  difference,  if 
the  offence  has  once  been  complete  at  the 
time  of  the  uttering.     Regina  v.  Oeach, 

499 

Three  prisoners  (foreigners)  were  in- 
dicted for  feloniously  engraving  and  mak- 
ing two  parts  of  a  promissory  note  of  the 
Emperor  of  Russia.  The  indictment  was 
framed  upon  the  stat.  11  Geo.  4  &  1  Will. 
4,  c.  00,  s.  19.  The  plates  were  engraved 
by  an  Englishman,  who  was  an  innocent 
agent  in  the  transaction.  It  appeared 
that  two  of  the  prisoners  only  were  pre- 
sent at  the  time  when  the  order  was  given 
for  the  engraving  of  the  plates,  but  they 
said  they  were  employed  to  get  it  done  by 
a  third  person,  and  there  was  some  evi- 
dence to  connect  the  third  prisoner  with 
the  other  two  in  subsequent  parts  of  the 
transaction.  The  questions  left  to  the 
jury  were,  1st,  whether  the  two  who  gave 
the  order  for  the  engraving  knew  the  na- 
ture of  the  instrument;  and,  2dly,  whe- 
ther all  three  concurred  in  the  order 
given.  Tlie  judge  told  the  jury  that  in 
order  to  find  all  three  guilty,  they  muht 
be  satisfied  that  they  jointly  employed  the 
engraver,  but  that  it  wajs  not  necess^iry 
that  they  should  all  be  present  when  the 
order  was  given,  as  it  would  be  Hufficiont 
if  one  first  communicated  to  the  other 
two,  and  that  all  three  concurred  in  the 
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emplojrnent  of  the  engntTer.  His  lord- 
ship also  saidi  that  he  was  inclined  to 
think  that  if  the  prisoners,  by  means  of 
the  engraver,  caused  the  plates  to  be  en- 
graved, they  would  be  within  the  provi- 
sions of  the  statute,  whether  they  knew 
the  nature  of  the  instrument  engraved  or 
not ;  but  intimated  that,  if  it  became  ne- 
cessary, that  matter  might  be  made  the 
subject  of  further  consideration.  The 
jury  found  the  two  guilty  who  gave  the 
order,  and  added  that  they  considered 
they  knew  the  nature  of  the  instrument. 
The  third  prisoner  was  acquitted.  Regina 
v.  Mazeau,  676 

FOREGOING  A  PROSECUTION. 

The  law  does  not  authorize  a  private  person 
to  forego  a  prosecution  upon  any  terms ; 
and  even  if  a  promise  be  given  and  broken 
in  such  a  manner  as  a  jury  wotfld  consider 
scandalous,  yet,  in  point  of  law,  that  will 
not  make  any  difference.     Regina  v.  Daly^ 

842 
FRAUD. 

8ee  Bill  or  Sale. 

FRAUDS,  STATUTE  OF. 
See  Goods  Sold. 

FREIGHT. 
See  BaoKJtB's  Commission. 

GOODS  OF  A  CONVICTED  FELON. 
See  HousB  akd  Goods  or  a  ookyiotbd 

FiLON. 

GOODS  LENT. 
A  horse  being  for  sale,  A.  asked  the  agent 
of  the  vendor  to  let  him  have  the  horse 
for  the  purpose  of  trying  it,  and  the  agent 
did  so: — Uddy  that  A.  was  entitled  to  put 
a  competent  person  on  the  horse  for  the 
purpose  of  trying  it,  and  was  not  limited 
to  merely  trying  it  himself.  Lord  Camoye 
v.  Scurr,  883 

GOODS  SOLD. 
See  Pleading,  4,  5. 
In  assumpsit  for  goods  sold  and  delivered, 
where  the  price  is  above  £10,  and  nothing 
was  paid  as  earnest  to  bind  the  bargain, 
nor  was  there  any  memorandum  in  writ- 
ing, signed  by  the  defendant  or  his  agent: 
two  things  must  be  proved  to  entitle  the 
plaintiff  to  recover ;  first,  that  the  defend- 
ant in  fact  ordered  the  goods;  and  second- 
ly, that  he  accepted  them  with  an  intent 
to  take  to  them  as  owner.     Smith  v.  Rolt^ 

696 

GRAND  JURY. 

1.  The  Grand  Jnry  had  come  into  court  and 
had  been  discharged  and  had  left  the 
court,  but  had  neither  left  the  building 
nor  separated.  The  judges  directed  them 
to  be  sent  for  back  into  court,  and  directed 
another  bill  of  indictment  (the  witnesses 


on  which  yren  going  abroad)  to  be  sent 
before  them.  Regina  v.  UoUoway^  48 
2.  K  one  of  the  grand  jurors  be  a  Qnmker, 
the  indictments  should  commence,  "The 
jurors  for  our  lady  the  queen  upon  their 
oath  and  affirmation  present."  &c.         78 

GUARANTEE. 

In  an  action  for  goods  sold  the  defendant 
pleaded  that  the  defendant  and  M.  had 
agreed  with  the  plaintiffs  that  M.  should 
give  a  guarantee  for  payment  of  the  debt 
by  instalments,  and  that  the  guarantee 
was  given  and  was  accepted  by  the  plain- 
tiffs in  satisfaction.  Replication — deny- 
ing the  agreement,  and  denying  that  the. 
plaintiffs  had  accepted  the  guarantee  in 
satisftTction.  It  appeared  that,  before  the 
bringing  of  the  action,  Mr.  L.,  who  was 
the  plaintiff's  attorney  on  the  record,  had 
written  to  the  defendant  for  payment  of 
the  debt,  and  it  was  proposed  to  g;ive  evi- 
dence of  what  Mr.  L.  had  said  after  he 
had  so  written  and  before  the  action: — 
Heldy  that  such  evidence  was  n<it  receiva- 
ble without  further  proof  of  the  agency  of 
Mr.  L.  It  was  afterwards  proved  by  Mr. 
L.  that  M.  had  asked  him  to  propose  to 
the  plaintiff  to  accept  his  guarantee,  and 
that  Mr.  L.  having  consented  to  do  so,  M. 
signed  a  guarantee,  which  was  on  the 
next  day  sent  by  Mr.  L.  to  the  plaintiffs, 
who  kept  it  three  weeks  and  then  re- 
turned it. 

Held,  that  if  the  plaintiffs  did  not  return  the 
guarantee  within  a  reasonable  time,  they 
must  be  taken  to  have  accepted  it,  and 
that  unexplained — three  weeks  was  an 
unreasonable  time: — Held^  also,  that  if  M. 
was  worth  nothing,  and  was  a  mere  man 
of  straw,  that  fact  would  make  no  differ- 
ence on  these  pleadings,  as  the  plaintiffs 
had  not  replied  fraud,  but  had  denied  that 
they  had  accepted  the  guarantee.  Pope 
T.  Andrewe,  664 

HABEAS  CORPUS  ACT. 
See  Postponing  Tbial,  6. 

HIGH  TREASON. 
See  Treason. 

HIGHWAY. 
1.  A  prosecutor  had  obtained  a  summons 
under  the  94th  section  of  the  Highway 
Act,  6  &  6  Will.  4,  c.  60,  calling  on  the 
parish  surveyors  to  show  cause  why  h 
highway  should  not  be  repaired.  The 
surveyors  denied  the  liability  of  the  pa- 
rish to  repair,  and  the  migistrates  (under 
I  the  96th  section)  ordered  an  indictment 
I  against  the  inhabitants  of  the  parish, 
which  was  preferred,  and  was  tried  as  a 
traverse  on  the  crown  side  of  the  assiies, 
and  the  defendants  found  guilty : — ffeU, 
that  the  prosecutor  was  entitled  to  an 
order,  under  the  96th  section,  to  have  his 
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eoBts  paid  ont  of  the  highway  rate,  and 
that  the  statute  as  to  this  was  imperatiTOf 
and  left  no  discretion  whatever  in  the 
judge.     Regina  y.  InhabUanU  of  TarkfuU, 

218 

2  A  complaint  was  made  to  magistrates, 
under  the  94th  section  of  the  Highway 
Act,  5  &  6  Will.  4,  c.  60,  that  a  way  al- 
leged to  be  a  highway  was  oat  of  repair; 
the  magistrates  ordered  an  indictment 
against  the  inhabitants  of  the  parish, 
which  was  found,  and  removed  by  certio- 
rari, and  on  the  trial  of  it  the  defendants 
were  acquitted,  on  the  ground  that  it  was 
not  a  highway.  The  prosecutor  applied 
for  costs  to  be  paid  out  of  the  highway 
•  rate,  under  the  95th  section  of  the  act 
It  was  objected  that  this  provision  as  to 
costs,  only  applied  where  the  existence  of 
a  highway  was  not  disputed,  and  also  that 
it  did  not  apply  when  the  indictment  was 
Removed  by  certiorari.  The  judge  refused 
the  order.     Regina  v.  Inhab.  of  Chedworth^ 

285 

8.  SembU,  that  the  95th  section  of  the  act 
as  to  payment  of  costs  out  of  the  high- 
way rate,  and  the  98th  section  as  to  costs 
to  be  paid  by  any  defendant  where  the 
defence  is  frivolous,  are  distinct  in  their 
operation,  and  are  not  to  be  connected. 

Ibid, 

4.  SembU,  that  the  magistrates  are  not 
bound  to  make  their  order  in  terms  ex- 
actly following  those  contained  in  the  in- 
formation. Ibid. 

HORSE-STEALING. 

A.,  who  intended  to  sell  his  mare,  sent  his 
servant  with  her  to  M.  f£ir,  the  servant 
having  no  authority  either  to  sell  the  mare 
or  deal  with  her  in  any  way.  The  pri- 
soner asked  the  servant  the  price,  and  de- 
sired the  servant  to  trot  her  out,  and  the 
prisoner  then  went  to  two  men,  and  hav- 
ing talked  to  them  went  away.  These 
two  men  then  came  up  and  persuaded  the 
servant  to  exchange  the  mare  for  a  horse 
they  had,  and  they  would  give  £24  for 
the  chop.  They  changed  the  saddles,  and 
without  giving  any  money  rode  away  with 
the  mare,  leaving  the  servant  with  a  horse 
of  little  value.  Four  days  after  the  pri- 
soner sold  the  mare  at  B.,  stating  that  he 
bad  got  her  in  a  chop  at  M.  fair : — Held, 
that  as  the  servant  had  the  mere  charge 
of  the  mare,  and  had  no  right  to  deal  with 
the  property  in  her,  the  prisoner  ought  to 
be  convicted  of  stealing  her,  provided  that 
the  jury  were  satisfied  that  the  prisoner 
was  in  league  with  the  two  other  men, 
and  that  they  three,  by  a  fraud  in  which 
each  of  them  was  to  take  his  part,  and 
did  take  his  part,  induced  the  servant  to 
part  with  the  possession  of  the  mare 
under  colour  of  an  exchange,  but  they 
intending  all  the  while  to  steal  the  mare. 
Regina  v.  Shejjpard,  121 


HOUSE  AND  GOODS  OF  A  CONVICTED 
FELON. 

A  prisoner  was  indicted  for  breaking  into 
the  house  of  Elizabeth  A.  and  stealing 
her  goods.  There  was  a  second  count, 
laying  the  property  of  the  goods  in  the 
queen.  It  was  shown  by  proof  of  the  re- 
cord that  the  husband  of  Elizabeth  A.  had 
been  convicted  of  felony,  and  it  was  also 
proved  that  he  was  still  in  prison  under 
his  sentence,  and  that  the  articles  stolen 
were  his  before  his  cofiviction,  and  had 
remained  in  the  house  from  the  time  of 
his  apprehension,  and  that  the  wife  conti- 
nued in  the  possession  of  the  house  and 
goods  till  they  were  stolen  by  the  prisoner : 
— Held,  that  the  prisoner  might  be  properly 
convicted  of  larceny  on  the  second  count, 
which  laid  the  property  of  the  goods  in 
the  queen,  although  there  had  been  no 
office  found,  and  that  he  could  tiot  be  con- 
victed of  housebreaking,  as  that  part  of 
the  indictment  which  laid  the  goods  and 
the  house  to  be  those  of  Elizabeth  A. 
could  not  be  supported.  Regina  v.  WfuU- 
head,  429 

HOUSEBREAKING. 

See  Housi  akd  Goods  or  a  Cosyictid 
Felon. 

HUSBAND  AND  WIFE. 

1.  The  general  rule  is,  that  a  wife  cannot 
bind  her  husband  by  her  contract  except 
as  his  agent ;  but  in  cases  of  orders  given 
by  the  wife  in  those  departments  of  her 
husband's  household  which  she  has  under 
her  control,  or  of  orders  for  articles  which 
are  necessary  for  the  wife,  such  as  clothes, 
the  jury  (if  the  wife  be  living  with  the 
husband)  ought  to  infer  agency,  if  nothing 
appear  to  the  contrary ;  but  if  the  order 
is  excessive  in  point  of  extent,  and  such 
as  the  husband  never  would  have  autho- 
rised, that  will  alone  be  sufficient  to  repel 
the  inference  of  agency.  Freestone  v. 
Butcher,  643 

2.  If  it  be  proved  that  the  wife  has  a  sepa- 
rate income,  that  of  itself  goes  to  repel 
the  inference  of  agency;  and  evidence 
that  the  plaintiff  has  made  out  the  in- 
voices to  the  wife,  and  has  drawn  bills  of 
exchange  on  her  for  part  of  the  amount, 
which  she  has  accepted  in  her  own  name, 
payable  at  her  own  bankers'  from  her 
separate  funds,  also  goes  to  prove  that 
the  wife  was  not  acting  as  the  agent  of 
the  husband;  and  the  fact  that  the  hus- 
band sold  some  of  the  goods  which  were 
supplied  to  the  wife  and  received  the 
money  for  them,  will  not  of  itself  make 
the  husband  liable  in  point  of  law  to  pay 
for  them ;  but  it  is  a  fact  for  the  consider- 
ation of  the  jury  in  determining  whether 
the  goods  were  supplied  on  the  credit  of 
the  husband,  and  whether  the  wife  was 
the  agent  of  her  husband.  Ibit*^ 
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IMPRISONMENT. 

1.  Proof  of  annoyance  and  disturbance  by 
a  person  present  at  a  meeting,  such  as 
crying  **  hear,  hear,"  and  putting  ques- 
tions to  a  speaker,  and  making  observa- 
tions on  his  statements,  will  not  justify 
the  chairman  of  the  meeting  in  giving 
such  person  in  charge  to  the  police ;  but, 
to  justify  such  a  course  of  proceeding,  it 
must  be  shown  that  what  was  done 
amounted  to  a  breach  of  the  peace.  Wood- 
ing V.  Ozley,  1 

2.  A.  telling  a  policeman  to  take  charge  of 
B.,  is  the  same  as  his  telling  a  policeman 
to  take  B.  into  custody,  and  is  sufficient 
tj)  support  an  action  for  false  imprison- 
ment by  B.  against  A.    WheeUr  v.  Wkking, 

262 
8.  Scmbhy  that  in  an  action  for  false  imprison- 
ment, a  plea  that  the  defendant  was  pos- 
sessed of  a  house,  and  that  the  plaintiff 
was  there  making  a  great  disturbance, 
and  refused  to  depart  when  requested, 
and  was  in  great  heat  and  fury,  ready 
and  desirous  to  make  an  afifray,  and  cause 
a  breach  of  the  peace,  whereupon  the  de- 
fendant gave  the  plaintiff  into  custody,  is 
bad.  Ibid. 

INDEMNITY. 
See  Conviction,  2. 

INDICTMENT. 

See    ACCE.SSART   BEFORE   THE   FaCT,    8,    4. — 

Amendment,  7,  8,  9. — Assaulting  a 
Gamekeeper. — Burglary,  1. — Chelsea 
Pension.— Coin. — Company,  7. — False 
Pretenoes. — Forgery,  4,  6,  7. — High- 
way, 1. — Perjury,  2,  5. — Rape,  8. — Re- 

CEITERS,  1. — RoBSERY. — VeNUE. — WiLl, 
SECRETING. 

A.  and  B.  were  indicted  for  the  offence  of 
robbery.  The  jury  found  that  A.  took 
the  property  of  the  prosecutor  from  him 
by  violence,  and  that  B.  was  present  dur- 
ing part  of  the  time,  and  that  he  was  a 
party  with  A.  to  a  design  to  bring  the 
prosecutor  to  the  place  where  he  was  rob- 
bed by  A.,  and  to  obtain  property  from 
him  on  a  false  charge  of  an  unnatural 
crime,  but  that  he  was  not  aiding  or  as- 
sisting in  or  privy  to  the  taking  of  the 
property  from  the  prosecutor  by  violence : 
— Heldy  by  all  the  judges,  that  in  order  to 
convict  B.,  the  indictment  should  have 
been  framed  on  the  statute  1  Vict.  o.  87, 
s.  4.  and  that  he  could  not  since  the  pass- 
ing of  that  statute,  under  the  circum- 
stances of  this  case,  be  convicted  on  an 
indictment  charging  the  offence  of  rob- 
bery.    Regina  v.  Uenry^  309 

Indictments,  Forms  of 

[Those  marked  (*)  were  cither  ^icld  lo  be 
not  good,  or  to  be  open  to  objection.] 

1.  For  having  a  forged  foreign  note-plate, 

11 


2.  For  forging  a  warrant  for  the  payment 
of  money  (not  setting  it  out),  41 

3.  For  forging  a  request  for  the  delivery  of 
goods,  282,  423 

4.  For  forging  a  deed  (not  setting  it  oat), 

427 

5.  For  stealing  and  for  destroying  a  will,  89 

6.  For  concealing  a  will,*  89 

7.  For  conspiring  to  excite  discontent  an*  I 
disaffection,  91,  275,  277 

8.  For  an  unlawful  assembly,  \*l 

9.  For  an  attempt  to  abuse  a  female  child,* 

215 

10.  For  false  pretences  in  ordering  goods,* 

227 

11.  For  attempting  to  procure  abortion  by 
means  of  an  instrument,  236 

12.  For  obtaining  money  as  a  composition 
for  forbearing  to  prosecute  on  a  penal 
statute,  368 

13.  For  forging  a  receipt  as  to  a  Chelsea 
pension,  408 

14.  For  attempting  to  discharge  loaded 
arms,  483 

15.  For  manslaughter  caused  by  negligently 
navigating  a  vessel,  G72 

16.  For  assaulting  a  gamekeeper  (on  the 
Stat.  9  Geo.  4,  c.  69,  s.'  2),*  730 

17.  Indictment  for  uttering  counterfeit  coin 
after  a  previous  conviction,  757,  n. 

18.  Averment  of  materiality  on  an  indict- 
ment for  perjury  before  commissioners.* 

78G 
INFORMATION. 
See  Threatening  to  lay  an  Information, 

AND   OBTAINING    MONET  THEREBY. 

INJURIES  BY  RIOTERS. 
See  Demolishing  Houses. 

INNKEEPER. 
See  Lien. 

INSANITY. 
See  Practice. — Treason,  25,  26. 

INSOLVENT. 
See  Begin,  Right  to,  8. 

1.  If  an  insolvent  debtor  in  his  schedule 
describe  a  debt  due  by  him  to  be  for 
**  drawing  deeds,"  that  will  be  taken  to 
include  not  the  mere  drawing  only,  but 
also  the  stamps,  journeys,  taking  instruc- 
tions, and  everything  else  respecting 
them.     f,ambert  v.  Hale,  ^fi) 

2.  If  an  insolvent  in  his  schedule  state  a 
debt  due  from  him  to  be  £10,  and  it  be 
really  £42,  whether  this  mis-statement, 
if  arising  firom  mistake,  be  aided  by  the 
63d  section  of  the  Insolvent  Debtors'  Act. 
7  Geo.  4,  c.  51—Qutere.  Ibid. 

INSURANCE. 
See  Landlord  and  Tenant,  9,  10. 
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INTENT. 
See  FoRQERY,  8. — Libel,  6. 

I.  0.  U. 

See  Stamp,  8. 

.  JOINT  CONTRACT. 
See  Contract. 

JURORS. 
Su  Challsmos. — Treason,  9,  10,  11. 

JURY. 
See  Q&AND  Jury. 

LANDLORD  AND  TENANT. 

Set  Sheriff,  1,  2,  8. 

A.,  himself  a  leaseholder  of  a  house,  entered 
into  an  agreement  with  B.  to  grant  him 
an  under-lease  of  the  house  for  twenty 
years  and  a  fraction,  from  Midsummer, 
1836,  B.  entered  into  possession,  and 
paid  rent  to  A.,  and  underlet  a  portion  of 
the  house  to  C.  from  Michaelmas,  18B6, 
and  receiyed  from  C.  the  first  quarter's 
rent,  due  at  Christmas,  1886.  On  the 
11th  January,  1837,  B.,  wishing  to  part 
with  his  interest  before  the  execution  of 
the  lease,  wrote  \A  A.  requesting  him  to 
insert  the  name  of  D.  instead  of  his.  D., 
a  few  days  after,  sent  to  A.  a  written 
consent  to  become  his  tenant,  on  the  same 
terms  as  B.  had  agreed  to ;  and,  in  con- 
sequence, the  lease  was,  on  the  15th  of 
March,  1837,  granted  by  A.  to  D.,  instead 
of  to  B.  D.  brought  an  action  for  use 
and  occupation  against  C,  to  whom  B. 
had  underlet  a  part  of  the  house,  and 
claimed  the  quarter's  rent  due  at  Lady- 
day,  1837 1— Held,  that  he  was  entitled  to 
recover.     Or^.en  v.  London  Cemetery ^       6 

2.  A  party  actually  occupied  premises  which 
had  been  let  to  him  under  a  written  agree- 
ment ;  in  the  course  of  his  tenancy  a  nui- 
sance occurred,  which  put  an  end  to  the 
comfortable  occupation  of  the  premises; 
this  nuisance  was  not  remedied  by  the 
landlord,  and  the  tenant  quitted  as  soon 
as  he  could  obtain  other  premises : — Held^ 
that  he  was  not  liable  to  rent  for  the 
period  between  the  time  of  the  occur- 
rence of  the  nuisance  and  that  at  which 
he  quitted  the  premises.  Cotcie  y.  Good- 
vin,  378 

3.  A  notice  to  quit  "on  St.  Michaelmas 
Day,"  is  prim^  facie  a  notice  to  quit  at 
New  Michaelmas;  but  if  tftc  holding  be 
from  Old  Michaelmas,  it  will  be  a  suffi- 
cient notice  to  quit  at  that  time.  Doe  d. 
Willie  y.  Perrin,  467 

4.  A.  being  owner  of  a  farm,  let  it  for  seyen 
years  to  B. ;  and  by  a  written  agreement 
of  the  same  date  it  was  agreed,  that  A. 
should  manage  the  farm  for  B.,  allowing 
A.  12«.  a  week,  **and  allowing  him  and 


his  family  to  reside  and  haye  the  use  of 
thfi  dwelling-house  and  furniture  therein, 
free  of  rent,"  and  this  agreement  was  to 
be  put  an  end  to  by  three  months'  notice 
or  three  months'  wages: — //p/rf,  that  this 
agreement  did  not  require  a  lease  stamp, 
as  it  did  not  contain  a  demise  of  the 
house,  the  occupation  of  it  being  a  mere 
remuneration  for  services.  Doe  d.  Jlughex 
y.  Derry,  494 

6.  Hdd^  also,  that  no  notice  to  quit  was  ne- 
cessary, if  the  service  was  put  an  end  to. 

Ibid, 

6.  In  an  action  of  covenant  for  non-repair  of 
premises,  held  by  the  defendant  under  a 
lease  which  has  several  years  to  run,  the 
proper  measure  of  damages  is  not  the 
amount  that  would  be  required  to  put  the 
premises  into  repair,  but  the  amount  to 
which  the  reversion  is  injured  by  the  pre- 
mises being  out  of  repair.  Doe  d.  Trut^ 
teea  of  Worcester  School  v.  Rowlands^     734 

7.  A  tenant's  allowing  a  footpath  to  be 
made  across  a  part  of  demised  premises, 
is  no  breach  of  a  covenant  to  occupy  the 
premises  in  a  proper  manner.  Ibid. 

8.  A  covenant  "  forthwith"  to  put  premises 
into  complete  repair,  must  receive  a  rea- 
sonable construction,  and  is  not  to  be  li- 
mited to  any  specific  time;  and  therefore 
it  will  be  for  the  jury  to  say  upon  the  evi- 
dence, whether  the  defendant  has  done 
what  he  reasonably  ought  in  the  perform- 
ance of  it    Doe  d.  Pittman  v.  Sutton,  706 

9.  A  lessee  covenanted  to  insure,  and  the 
premises  were  uninsured  for  a  week: — 
Jleld^  in  an  ejectment  for  a  forfeiture  for 
a  breach  of  this  covenant,  that  the  lessor 
could  not  recover  if  he,  by  his  conduct, 
had  led  the  lessee  to  believe  that  the  pre- 
mises were  properly  insured  by  himself. 

Ibid, 

10.  A  lease  (among  other  covenants)  con- 
tained a  covenant  by  the  lessee  to  insure, 
with  a  proviso  that  if  he  did  not  do  so  the 
lessor  might  insure  and  distrain  on  the 
lessee  for  the  premiums.  The  lease  con- 
tained the  usual  proviso  as  to  forfeiture. 
Whether  the  lessee's  omitting  to  insure 
would  incur  a  forfeiture — Qucere.       Ibid. 

11.  B.  had  concurred,  with  other  members 
of  his  family,  in  letting  land  to  C.  as 
tenant  from  year  to  year,  and  it  was 
agreed  that  the  rent  should  be  paid  to  D. 
as  agent  for  the  family.  B.,  to  whom 
alone  the  land  really  belonged,  demanded 
rent  of  C,  who  said,  **You  are  not  my 
landlord."  B.  then  demanded  possession, 
which  C.  refused  to  give  up : — Held,  that 
if  the  jury  were  satisfied  that  the  fair 
meaning  of  this  was,  that  C.  asserted  that 
B.  and  himself  were  not  in  the  relation  of 
landlord  and  tenant,  this  was  a  disclaimer ; 
and  that  C.  was  not  entitled  to  notice  to 
quit.     Doe  d.  Bennett  v.  Lonff,  773 

12.  If  in  ejectment  the  lessor  of  the  plain- 
tiff rely  on  a  disclaimer,  it  will  be  no  o\y 
Jection  to  his  recovering,  that  the  dis* 
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claimc^r  was  on  the  day  of  the  demise  laid 
«in  the  declaration.  Ibid. 

LARCENY. 

See  Horse-stealing.  —  House  and  Goods 
OP  A  convicted  Felon.  — Market  overt. 
— Kecsivbrs,  3. 

1.  A  was  indicted  for  embezzlement  as  clerk 
and  servant  to  the  prosecutor,  and  B.  was 
charged  as  accessary.  It  appeared  that 
A.  was  only  employed  as  a  town  traveller 
and  collector  to  go  round  and  take  orders 
from  customers,  and  enter  them  in  the 
books,  and  receive  the  money  for  the 
goods  supplied  in  consequence;  but  he 
had  no  authority  whatever  to  take  or  di- 
rect the  delivery  of  goods  from  the  shop. 
A  customer  having  ordered  two  articles  of 
A.,  he  entered  only  one  in  the  order  book ; 
but  B.,  who  was  the  prosecutor's  carman, 
delivered  both  articles  to  the  customer. 
An  invoice  was  made  out  by  the  prosecu- 
tor for  the  first  article,  amounting  to  6«. 
Qd.,  and  B.  entered  the  second  article  at 
the  bottom  as  4«.  6d.  A  afterwards  re- 
ceived of  the  customer  the  whole  of  the 
11«.,  but  only  accounted  to  the  prosecutor 
for  the  6*.  Qd.:—JIeld,  that  the  offence 
committed  was  not  embezzlemetit,  but  lar- 
ceny.    Regina  v.  Wilton^  27 

2.  A  person  who  steals  goods  in  France, 
cannot  be  tried  in  England  for  the  offence, 
though  he  be  found  in  possession  of  the 

-stolen  property  there.     Regina  v.  Madge, 

29 
8.  If  a  person,  not  being  the  servant  of  the 
party  who  intrusts  him,  receive  a  parcel 
containing  notes  to  take  to  a  coach-office, 
and  abstract  the  notes  on  his  way  there, 
and  apply  them  to  his  own  use,  he  is 
guilty  of  larceny.  Regina  v.  Jenkins,  88 
4.  Where  a  person  went  into  a  shop  for  the 
purpose  of  purchasing  a  ruby  pin,  and 
after  selecting  one,  which  was  put  into  a 
box,  while  the  young  man  who  was  serv- 
ing him  was  absent  for  a  minute,  took  it 
out  of  the  box  and  put  it  into  his  stock, 
and  afterwards  went  into  the  shawl  de- 
partment of  the  shop  to  purchase  other 
articles,  saying  that  he  would  return  and 
pay  for  boUi  together,  but  was  allowed  to 
go  away  without  inquiry  being  made  as  to 
whether  he  had  paid  in  the  shawl  depart- 
ment, and  a  bill,  including  the  price  of 
r  the  pin,  was  sent  the  next  day  to  the 
house  where  he  was  residing: — Held,  on 
the  trial  of  the  prisoner  for  stealing  the 
pin,  that,  under  these  circumstances,  it 
was  for  the  jury  to  say  whether  there  was 
any  intention  to  steal  the  pin,  and  whe- 
ther there  was  or  was  not  credit  given  for 
it,  and  also  that  the  prosecutors  ought  to 
have  called  the  person  who  served  in  the 
shawl  department,  and  that  their  not  do- 
ing so  was  a  circumstance  which  would 
justify  the  jury  in  looking  with  some  sus- 
picion at  the  case.  Regina  v.  Box,  126 
6.  Though  to  make  a  thing  the  sul^ect  of 


an  indictment  for  larceny,  it  must  be  of 
some  value,  and  stated  to  be  so  in  the  in- 
dictment, yet  it  need  not  be  of  the  value 
of  some  coin  known  to  the  law,  that  ia  to 
say,  of  a  farthing  at  the  least.  Regina  v. 
Morris,  849 

6.  If  the  owner  of  goods  employ  a  person, 
not  in  his  service,  to  take  them  to  a  par- 
ticular place,  show  them  to  a  customer, 
and  bring  them  back,  without  authorizing 
him  to  sell  them  to,  or  leave  them  witii 
the  customer,  and  he,  instead  of  taking 
the  goods  to  the  specified  place,  sell  them 
for  his  own  advantage,  he  will  be  guilty 
of  larceny,  inasmuch  as  the  felonious  in- 
tent came  upon  him  at  a  time  when  he 
had  the  custody  only,  and  not  the  posses- 
sion of  the  goods.     Regina  v.  Harvey,  853 

7.  The  defence  to  a  charge  of  stealing,  that 
the  prisoner  pledged  the  property,  intend- 
ing to  redeem  it  and  restore  it,  is  a  de- 
fence not  to  be  generally  encouraged; 
though,  if  clearly  made  out  in  proof,  it 
may  be  allowed  to  prevail.  The  rule  for 
the  jury's  guidance  in  such  a  case  seems 
to  be,  that  if  it  clearly  appear  that  the 
prisoner  only  intended*  to  raise  money 
upon  the  property  for  a  temporary  pur- 
pose, and,  at  the  time  of  pledging  the  ar- 
ticle, had  a  reasonable  and  fair  expecta- 
tion of  being  enabled  shortly  by  the  receipt 
of  money  to  take  it  out  and  restore  it,  he 
ought  to  be  acquitted,  but  otherwise  not 
Regina  v.  Pketheon,  652 

8.  A.  was  treating  B.  at  a  beer-house,  and 

A.  wishing  to  pay  put  down  a  sovereign 
desiring  the  landlady  to  give  him  change ; 
she  could  not  do  so,  and  B.  said  that  be 
would  go  out  and  get  change.  A.  said 
"You  won't  come  back  with  fiie  change." 

B.  replied,  "Never  fear."  A.  allowed  B. 
to  take  up  the  sovereign,  and  B.  never 
returned  either  with  it  or  the  change : — 
Hdd,  no  larceny,  as  A.,  having  permitted 
the  sovereign  to  be  taken  away  for  the 
purpose  of  being  changed,  he  could  never 
have  expected  to  receive  back  the  specific 
coin,  and  had  therefore  divested  himself 
of  the  entire  possession  of  it.  Regina  v. 
Thomas,  741 

9.  On  an  indictment  for  larceny  it  appeared 
that  a  landlord  went  to  his  tenant  (who 
had  removed  all  his  goods)  to  demand 
rent  amounting  to  12/.  10«.,  taking  with 
him  a  receipt  ready  written  and  signed; 
the  tenant  gave  him  £2,  and  asked  to 
look  at  the  receipt  It  was  given  to  him. 
and  he  refused  to  return  it  or  to  pay  the 
remainder,  of  the  rent.  It  was  proved  hy 
the  landlord  that  at  the  time  he  gave  the 
prisoner  the  receipt,  he  thought  the  pri- 
soner was  going  to  pay  him  the  rent;  and 
that  he  should  not  have  parted  with  the 
receipt  unless  he  had  been  paid  all  the 
rent,  but  that  when  he  put  the  receipt 
into  the  prisoner's  hands  he  never  ex 
pected  to  have  the  receipt  again,  and  that 
he  did  not  want  the  receipt  again,  hot 
wanted  his  rent  to  be  paid: — lleld^  a  Itf 
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eenj,  and  that  the  fact  of  the  tenant  giv 
ing  the  £2  made  no  difference.  Regina  v. 
Rodway,  784 

LARCENY  IN  A  FOREIGN  COUNTRY. 
See  Labosrt,  2. 

LARCENY  (BY  A  SERVANT). 

If  a  servant  take  his  master's  property  and 
hand  it  over  to  another  as  a  gift,  it  is  as 
much  a  felony  as  if  he  sell  it  or  take  it  to 
a  pawnbroker's  and  pledge  it  Reyina  v. 
WhUe,  844 

LARCENY  IN  A  SHOP. 

A  shop  to  be  within  the  stat.  7  &  8  Qeo.  4, 
c.  29,  s.  15,  and  1  Vict.  90,  (as  to  break- 
ing into  shops),  must  be  a  shop  for  the 
sale  of  goods,  and  a  mere  workshop  will 
not  be  sufficient     Regina  t.  SanderSy     79 

LEASE. 
See  Landlord  amd  Tenant. 

LENT  GOODS. 
See  Goods  Lknt. 

LIBEL. 

1.  In  an  action  for  a  libel  upon  a  ship,  im- 
puting unseaworthiness,  the  plaintiff  may 
give  evidence  of  special  damage,  although 
he  has  not  averred  it  in  his  declaration, 
because  a  libel  upon  a  chattel  is  not  ac- 
tionable, unless  the  owner  sustain  some 
damage  thereby.     Ingram  v.  Laicaon,  820 

2.  \Vhere  a  libel  was  published  in  a  news- 
paper on  the  81st  of  October,  and  the 
plaintiff  commenced  his  action  on  the  4th 
of  November,  it  was  Held,  that  in  the  es- 
timate of  damages  the  jury  need  not  con- 
fine themselves  to  the  damage  which  ac- 
crued between  the  publication  and  the 
bringing  of  the  action.  Ibid. 

8.  Every  man  has  a  right  to  give  every  pub- 
lic matter  a  candid,  full,  and  free  discus- 
sion; but  although  the  people  have  a 
right  to  discuss  any  grievances  they  have 
to  complain  of,  they  must  not  do  it  in  a 
way  to  excite  tumult:  and  if  a  party  pub- 
lish a  paper  on  any  such  matter,  and  it 
contain  no  more  than  a  calm  and  quiet 
discussion,  allowing  something  for  a  little 
feeling  in  men's  minds,  that  will  be  no 
libel ;  but  if  the  paper  go  beyond  tliat, 
and  be  calculated  to  excite  tumult,  it  is  a 
libel.     Rfgina  v.  CoUint,  460 

4.  A  defendant  was  tried  for  publishing  a 
letter,  purporting  to  be  the  resolutions  of 
a  body  of  persons  calling  themselves  the 
General  Convention,  and  in  one  part  of  it 
stated  that  an  outrage  had  been  committed 
on  the  people  of  Birmingham  by  a  force 
"acting  under  the  authority  of  men  who, 
when  out  of  office,  sanctioned  and  took 
part  in  the  meetings  of  the  people."  A 
witness  for  the  Crown  stated  in  his  cross- 


examination,  that  he  had  formerly  be- 
longed to  the  Couveiition,  but  had  since 
resigned,  and  bad  become  a  town  coun- 
cillor of  Birmingham.  It  was  proposed 
to  ask  him  further  in  cross-examination, 
as  to  what  he  said  at  a  meeting  at  which 
tlie  Convention  was  agreed  on,  but  which 
took  place  nearly  a  year  before  the  publi- 
cation of  the  alleged  libel : — fJeid,  that  this 
could  not  be  done.    Rrgijta  v.  CoUitie,  460 

5.  If  the  manuscript  of  a  libel  be  proved  to 
be  in  the  handwriting  of  the  defendant, 
and  it  be  also  proved  to  have  been  printed 
and  published,  this  is  evidence  to  go  to 
tlie  jury  that  it  was  published  by  the  de- 
fendant, although  there  be  no  evidence 
given  to  show  that  the  printing  and  pub- 
lication were  by  the  direction  of  the  de- 
fendant— Regina  v.  Lovelt^  402 

6.  If  a  paper,  published  by  the  defendant, 
has  a  direct  tendency  to  cause  unlawful 
meetings  and  disturbances,  and  to  lead  to 
a  violation  of  the  laws,  it  is  a  seditious 
libel ;  and  with  respect  to  the  intent  every 
one  must  be  taken  to  intend  the  natural 
consequences  of  what  he  has  done.     lUJ. 

7.  A.  and  B.  were  separately  indicted  for 
publishing  the  same  libel.  Both  indict- 
ments containing  the  same  prefatory  al- 
legations. A.  was  tried  first,  and  on  the 
trial  of  B.  such  of  the  witnesses  as  had 
been  also  examined  on  the  trial  of  A.  had 
(by  consent)  their  evidence  read  over  to 
them  from  the  Judge's  notes,  B.  being 
allowed  to  further  cross-examine  thcni. 

'Jbid, 

8.  In  an  action  for  a  libel  which  imputed 
that  the  plaintiff's  house  was  opened  as  a 
gaming-house,  under  the  leadership  of  a 
woman  of  notorious  character.  The  plain- 
tiff alleged  in  his  declaration  that  his 
house  was  a  club-house,  and  that  divers 
persons  paid  annual  subscriptions.  The 
payment  of  subscriptions  was  denied  by 
one  of  the  defendant's  pleas,  and  evidence 
was  given  that  a  book  was  kept  for  sub- 
scribers' names,  and  that  two  gentlemen 
wrote  their  names  in  this  book ;  but  nu 
evidence  was  given  of  the  payment  of  any 
subscription : — Ileldy  that  there  was  evi- 
dence to  go  to  the  jury  in  support  of  the 
allegation  in  the  declaration.  The  de- 
fendant pleaded  several  pleas,  but  none 
of  them  at  all  referring  to  the  plaintiff's 
wife : — Heldy  that  the  plaintiff  could  not 
go  into  evidence  to  show  that  his  wife  was 
a  respectable  person,  as  on  these  plead- 
ings she  must  be  taken  to  be  so : — J/eld^ 
also,  that  the  plaintiff  could  not  go  into 
evidence  to  show  that  his  wife  had  become 
ill  and  died  soon  after  the  publication  of 
the  libels.     Oug  v.  Qregory^  584 

9.  In  an  action  for  a  libel  the  declaration 
stated,  that  the  defendant  published  a 
libel,  ^*  contained  in^  and  being  an  article 
in,  a  certain  weekly  printed  publication,  or 
paper,  called  the  Paul  Fry."  At  the  trial 
it  was  proved  that  the  defendant  gave  a 
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printed  slip  of  paper,  which  appeared  to 
have  been  cut  from  the  Paul  Pry,  to  seve- 
ral persons  for  them  to  read,  and  that  thej 
read  it :  Ileld^  that  the  Judge  at  the  trial 
might  properly  allow  the  record  to  be 
amended  by  striking  out  the  above  men- 
tioned allegation,  that  the  libel  was  con- 
tained in,  and  was  an  article  in,  the  Paul 
l»ry.     Foster  v.  Pointer,  718 

10.  The  Stat.  8  &  4  Vict.  c.  24,  applies  to 
cases  of  libel,  and  therefore  if  in  a  case 
of  libel  nominal  damages  be  given,  and 
the  Judge  certifies  that  the  grievance  was 
wilful  and  malicious,  the  plaintiff  will  be 
entitled  to  his  costs.  Ibid, 

LIEN. 

1.  An  innkeeper  has  no  lien  on  a  horse 
placed  in  his  stable  for  the  amount  of  its 
keep  unless  it  be  placed  there  by  a  guest. 
Binm  v.  Pigott,  208 

2.  If  a  person  is  stopped  with  a  horse  under 
suspicious  circumstances,  and  the  horse 
be  placed  at  an  inn  by  the  police,  the  inn- 
keeper has  no  lien  on  the  horse  for  its 
keep ;  and  if  an  auctioneer,  by  the  di- 
rection of  the  innkeeper,  sell  the  horse 
for  ltd  keep,  he  is  liable  to  be  sued  in  tro- 
ver by  the  owner  of  the  horse.  Ibid. 

LIMITATIONS. 

1.  The  acknowledgment  in  writing  to  take 
a  case  out  of  the  Statute  of  Limitations 
must  either  amount  to  a  distinct  promise 
to  pay,  or  to  a  distinct  acknowledgment 
that  the  sum  is  due.     Bucket  v.  Churchy 

209 

2.  Scmble,  that  there  is  some  doubt  whether 
it  is  a  (juestion  for  the  Judge  or  for  the 
jury  to  determine  whether  a  letter  written 
by  the  defendant  be  or  be  not  a  sufficient 
acknowledgment  for  this  purpose ;  and 
till  that  point  is  settled,  the  learned  Judge 
will,  to  save  the  parties  expense,  express 
liis  own  opinion  with  respect  to  the  docu- 
ment, and  also  leave  it  to  the  jury.    Ibid. 

LOADED  ARMS,  ATTEMPTING  TO 
DISCHARGE. 

See  Attrmpting  to  discuargb  loaded 
Arms. 

LUNATIC. 
See  Practice. — Treason,  25,  26. 

MAINTENANCE. 
See  Children. 

MANSLAUGHTER. 

See  Murder. — Suooting. 

1.  The  killing  of  a  man  on  the  highway  is 
not  justifiable  homicide,  unless  there  was 
an  intention  on  the  part  of  the  person 
killed  to  rob  or  murder,  or  do  some  dread- 
ful bodily  injury  to  the  person  killing; 
or,  in  other  words,  the  conduct  of  th^ 


party  must  be  such  as  to  render  it  neres- 
sartfy  on  the  part  of  the  party  killing,  to 
do   the   act  in  self-defence.     Regina  v. 
BuU,  '22 

2.  All  struggles  in  anger,  whether  by  fight- 
ing or  wrestling,  or  any  other  mode,  are 
unlawful,  and  death  occasioned  by  them 
is  manslaughter  at  least.  Regina  v.  C'tn- 
nifff  yol> 

8.  Those  who  navigate  the  river  Thames 
improperly,  either  by  too  much  speed  or 
by  negligent  conduct,  are  as  much  liable, 
if  death  ensues,  as  those  who  cause  it  on 
a  public  highway  on  land,  either  by 
furious  driving  or  by  negligent  conduct. 
Regina  v.  Taylor,  1372 

4.  In  a  case  of  manslaughter,  it  is  the  duty 
of  the  coroner  to  bind  over  all  those  wit- 
nesses who  prove  any  material  fact  against 
the  party  accused,  and  not  those  who  are 
called  for  the  purpose  of  exculpating  him. 

Ibid. 

5.  However,  if  the  coroner  bind  over  all  the 
witnesses  on  both  sides,  no  blame  is  im- 
putable to  the  clerk  of  indictments  if  he 
require  them  all  to  be  put  on  the  back  of 
the  bill,  and  examined  before  the  grand 
jury.  Ibid. 

6.  A  prisoner  who  is  tried  for  manslaughter 
on  the  coroner's  inquisition  may  be  con- 
victed of  an  assault  under  the  11th  sect, 
of  the  Stat.  1  Vict  c.  85.  Regina  v. 
Pool,  728 

MARKET  OVERT. 
A  sale  of  goods,  being  those  in  which  he 
usually  deals,  made  to  a  tradesman  in  his 
warehouse  or  shop,  in  the  city  of  London, 
is  a  sale  in  market  overt,  not witL standing 
the  construction  of  the  premises  be  such, 
that  a  person  from  the  outside  cannot  see 
what  is  going  on  within.  Lyoiu  v.  I)e 
PaiBf  08 

MARRIAGE. 
Set  Bigamt,  1,  2. 

MASTER  AND  SERVANT. 
See  AprREUTiCB.  —  Carpenter.  —  Negli- 
gence. 

MEETING,  PUBLIC. 

See  Conspiracy. — Imprisonment,   1. — Un- 
lawful Assembly. 

MINING-ENGINES,  DESTROYING. 
I.  The  bottom  of  the  shaft  of  a  mine  had 
water  in  it,  and  the  owner  of  the  mine 
had  caused  a  scaffold  to  be  erected  at 
some  distance  above  the  bottom  of  the 
mine,  for  the  purpose  of  working  a  vein 
of  coal  which  was  on  a  level  with  the 
scaffold : — Held,  that  tliis  scaffold  was  an 
"erection  used  in  conducting  the  busi- 
ness" of  a  »*mine,"  within  the  stat.  7  &8 
Geo.  4,  c.  30,  s.  7,  and  that  the  damaging 
it  with  intent  to  destroy  it,  or  to  render  it 
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useless,  was  felony.     Rtgina  v.  Whitting- 
ham,  234 

2.  A  coal-mine  was  worked  by  a  steam- 
engine  which  caused  a  cylinder  called  a 
drum  to  revolve  and  take  up  the  rope  as 
the  coal  was  drawn  up  from  the  mine : — 
Jfeidf  that  proof  of  damaging  the  drum 
would  not  support  an  indictment  which 
charged  the  damaging  of  a  steam-engine 
used  in  working  a  mine.  Ibid. 

3.  A  steam-engine  used  in  draining  and 
working  a  mine,  had  been  stopped  and. 
locked  up  for  the  night.  The  prisoner 
got  into  tiie  engine-house  and  set  it  going, 
and  there  being  no  machinery  attached, 
the  engine  went  with  great  velocity,  and 
received  damage : — Held,  that  this  was  a 
damaging  of  the  engine  within  the  stat.  7 
&  8  Geo.  4,  c.  80,  s.  7.     Eegina  v.  Norris, 

241 

MISDEMEANOR. 

Kvery  attempt  (not  every  intention,  but 
every  attempt)  to  commit  a  misdemeanor 
ia  a  misdemeanor.     Regina  v.  Martin,  216 

MONEY  FOUND  ON  A  PRISONER. 
8u  Tbrason,  8. 

MONEY  HAD  AND  RECEIVED. 
8u  Attornst,  1. — ^Witness,  6. 

MURDER. 

See    B0BOLABT     WITB    ViOLBHCB.  —  DtINO 

Declabation. — Mamslauohteb.  —  Prin- 
cipals IN  FeLONT. — SUOOTINQ. — SPECIAL 

Constable. — Suicide. 

1.  If  a  child  be  killed  after  it  has  wholly 
come  forth  from  the  body  of  the  mother, 
but  is  still  connected  with  her  by  means 
of  the  umbilical  cord,  it  seems  that  such 
killing  will  be  murder.     Regina  v.  Reeves, 

25 

2.  On  a  trial  for  murder,  the  deposition  on 
oath  of  the  prisoner,  taken  before  the 
coroner,  on  the  inquest  held  on  the  body 
of  the  deceased,  is  not  receivable  in  evi- 
dence.    Regina  v.  Otcen,  238 

8.  A  prisoner  was  indicted  for  the  murder 
of  her  infant  child  by  poison.  It  appeared 
that  she  purchased  a  bottle  of  laudanum, 
and  directed  the  person  who  had  the  care 
of  the  child  to  give  it  a  tea-spoonful 
every  night.  That  person  did  not  do  so, 
but  put  the  bottle  on  the  mantel-piece, 
where  another  little  child  found  it,  and 
gave  part  of  the  contents  to  the  prisoner's 
child,  who  soon  after  died: — Held,  that 
the  administering  of  the  laudanum  by  the 
child  was,  under  all  the  circumstances  of 
the  case^  as  much,  in  point  of  law,  an  ad- 
ministenng  by  the  prisoner,  as  if  she  had 
herself  actually  administered  it  with  her 
own  hand.     Regina  v.  Michael,  856 

4.  On  a  charge  of  child  murder,  it  appeared 


that  the  child  must  have  died  before  it 
had  an  independent  circulation: — Held, 
that  as  the  child  had  never  had  an  inde- 
pendent circulation,  the  charge  of  murder 
could  not  be  [sustained.    Regina  v.  Wright, 

764 

5.  On  an  indictment  for  child  murder,  no 

one  but  the  mother  can  be  convicted  of  a 

concealment  of  the  birth  of  the  child.   lb, 

NEGLIGENCE. 

See  Bailment. — Carrier,  1,  2. — SniPPiNb 
7,  8,  9,  10,  11,  12,  13.— Verdict,  1. 

1.  The  question  in  what  is  called  a  runniug 
down  case,  is,  whether  the  plaintiff,  by  his 
negligence  or  improper  conduct,  substan- 
tially contributed  to  the  occurrence  of  the 
injury  of  which  he  complains ;  not  to  the 
amount  of  it,  but  to  its  occurrence.  There- 
fore, where  a  brig  was  carrying  the  anchor 
in  a  position  contrary  to  the  by-laws  of 
the  River  Thames,  at  the  time  when  she 
came  in  collision  with  a  barge,  it  was 
held,  that  the  improper  carrying  of  the 
anchor  would  not  of  itself  be  sufficient  tc 
make  the  owner  of  the  brig  responsible 
in  damages,  if  the  barge,  by  departing 
from  the  known  rule  of  the  river,  brought 
herself  into  the  situation  in  which  the 
brig  struck  her,  although  but  for  the  po- 
sition of  the  anchor  the  collision  would 
not  have  produced  the  injury  complained 
of.     Silla  V.  Brown,  601 

2.  The  deposition  of  a  witness  taken  before 
the  coroner  on  an  inquiry  touching  the  death 
of  a  person  killed  by  the  collison,  is  re- 
ceivable in  evidence  in  the  action  for  da- 
mages, if  the  witness  be  shown  to  be  be- 
yond the  sea.  Ibid. 

3.  A  nautical  witness  cannot  be  asked  whe- 
ther he  thinks,  having  heard  the  evidence 
in  the  cause,  that  the  conduct  of  the  cap- 
tain was  correct  or  not.  Ibid, 

4.  Evidence  of  a  practice  in  contravention  of 
a  by-law,  is  not  receivable.  Ibid, 

5.  The  rule  of  the  river  is,  that,  if  a  light 
vessel  is  going  free,  and  a  loaded  vessel  is 
coming  close  hauled  to  the  wind,  it  is  the 
duty  of  the  loaded  vessel  to  keep  her 
course,  and  of  the  vessel  going  free  to 
bear  away.  Ibid, 

6.  If  a  servant  without  his  master's  know- 
ledge take  his  master*s  carriage  out  of 
the  coach-house,  and  with  it  commit  an 
injury,  the  master  is  not  liable ;  because 
he  has  not  in  such  ca^e  entrusted  the 
servant  with  the  carriage.  But  whenever 
the  master  has  entrusted  the  servant  with 
the  control  of  the  carriage,  it  is  no  answer 
that  the  servant  acted  improperly  in  the 
management  of  it;  but  the  muster  in 
such  case  will  be  liable,  because  he  has 
put  it  in  the  servant's  power  to  mismanage 
the  carriage,  by  entrusting  him  with  it. 
Therefore,  where  a  servant,  having  set  his 
master  down  in  Stamford  street,  was  di- 
rected by  him  to  put  up  in  Castle  Btreet| 
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Leieeiiter  Square ;  but  insteiid  of  bo  doing 
irent  to  deliYer  a  parcel  of  his  own  in  the 
Old  Street  Road,  and  in  returning  along 
it  droye  against  an  old  woman  and  injured 
her ;  it  was  held,  that  the  master  was  re* 
sponsible  for  his  servant's  act.  SUath  v. 
WiUon,  607 

7.  A  van  was  standing  at  the  door  of  A., 
from  which  A.'s  goods  were  unloading, 
and  A.'s  gig  was  standing  behind  the  Tan. 
B.'s  coachman,  who  was  driving  B.'s  car- 
riage, came  up,  and  there  not  being  room 
for  the  carriage  to  pass,  the  coachman 
got  off  his  box  and  laid  hold  of  the  ran 
horse's  head :  this  caused  the  van  to 
move,  and  thereby  a  packing  case  fell  out 
of  the  van  upon  the  shafts  of  the  gig  and 
broke  them : — ffeld^  that  B.  was  not  liable 
for  this,  as  the  coachman  was  not  acting 
in  the  employ  of  B.  at  the  time  this  mat- 
ter occurred.  Lamb  v.  Lady  EUzabeth 
PaVc,  629 

8.  In  an  action  for  negligence  in  not  pro- 
perly securing  a  cow  of  the  defendant  in 
a  slaughter-house,  the  declaration  stated, 
that  by  means  thereof  the  cow  "  ran  at, 
butted  at,  gored,  kiUcd  and  dettroye^*  a 
cow  of  the  plaintiff.  Plea,  a  payment  of 
30«.  into  court,  and  that  the  plaintiff  had 
sustained  no  greater  damages.  Replica- 
tion, that  the  plaintiff  had  sustained 
greater  damages : — Held^  that  the  defend- 
ant could  not  go  into  evidence  to  show 
that  his  cow  had  not  killed  the  plaintiff's 
cow,  as  the  contrary  was  admitted  by  the 
defendant's  plea.     Lloyd  v.  Walkey,     771 

NEW  TRUL. 
See  Begin,  Right  to,  12. 

NON-PAROCHIAL  REGISTERS. 

1.  A  list  of  the  non-parochial  registers  which 
have  been  made  evidence  under  the  stat 
8  &  4  Vict.  c.  92.  798 

2.  Mode  of  giving  those  registers  and  ex- 
tracts from  them  in  evidence,  in  the  Courts 
of  Common  Law,  and  at  the  Sessions. 

Ibid. 
8.  Places  of  deposit  of  the  registers  of  the 
Jews,  the  India  registers,  and  the  regis- 
ters of  British  Embassies  and  factories 
abroad.  Ibid, 

NOTE,  FORGED  FOREIGN  PLATE. 
See  Forgery,  1. 

NOTICE  OF  ACTION. 

See  Pound-Keeper,  1 — 3. 

A  private  person,  who  gives  another  into 
custody  on  a  charge  of  having  committed 
an  offence  against  the  stat.  7  &  8  Geo.  4, 
c.  29,  (the  Larceny  Consolidation  Act),  is 
not  entitled  to  notice  of  action  under  the 
76th  section  of  that  act,  as  that  section 
only  applies  to  constables  and  other  offi- 
cers, and  persons  of  that  kind.  Brooker 
t,Jfield,  6^   I 


NOTICE  OF  TRIAL. 
See  Traverse,  1. 

NOTICE  TO  PRODUCE. 

1.  A  notice  to  produce  a  letter  from  the  de- 
fendant to  the  plaintiff,  was  served  on  the 
plaintiff's  attorney  at  a  quarter  before 
nine  on  the  night  before  the  trial.  It  was 
a  letter  on  the  subject  of  the  promissory 
note  on  which  the  action  was  brought, 
and  was  an  answer  to  a  letter  from  the 
plaintiff  to  the  defendant  on  the  same 
subject: — ffeld^  that  the  notice  to  pro- 
duce was  served  teo  late.    Boli  y.  Miert, 

191 

2.  A  cause  was  tried  at  the  assizes  on  a 
Monday,  the  commission-day  being  on  the 
Thursday  before.  A  paper  was  called 
for  under  a  notice  to  produce,  which  was 
served  on  the  Saturday  before  the  trial. 
The  attorney  on  whom  the  notice  to  pro- 
duce was  served,  and  also  the  party  who 
was  his  client,  lived  in  the  assize  town : 
— Meld,  that  the  service  of  the  notice  to 
produce  was  not  too  late,  and  that  4he 
question  in  such  cases  is,  whether,  un- 
der all  the  circumstances,  reasonable  no- 
tice has  been  given.    Firkin  y.  Edwards, 

478 
8.  In  a  town  cause,  a  notice  to  produce  a 
paper  that  would  be  in  the  hands  of  the 
opposite  attorney,  was  served  at  8  p.  m. 
on  the  evening  before  the  trial,  at  his 
office,  on  one  of  his  clerks,  who  had  the 
management  of  the  cause  : — Held,  that 
the  service  was  not  too  late,  and  the  pa- 
per not  being  produced,  secondary  evi- 
dence was  given  of  its  contents.  Gibbons 
v.  Powell,  634 

4.  Where  none  of  the  parties  lived  in  the 
assize  town,  the  plaintiff's  attorney  served 
the  defendant's  attorney  in  the  assize 
town,  on  the  commission  day,  with  notice 
to  produce  a  paper,  and  offered  the  ex- 
penses of  going  to  fetch  it  The  defend- 
ant's attorney  said,  that  that  was  of  no 
use,  as  the  paper  was  not  in  existence: 
— Beld,  that  the  plaintiff  on  the  trial  might 
give  secondary  evidence  of  the  contents 
of  the  paper,  as  the  statement  of  the  de- 
fendant's attorney,  that  the  paper  was 
not  in  existence,  got  rid  of  any  objections 
as  to  the  lateness  of  the  service  of  the 
notice  to  produce.     Fotter  v.  PoinUr,  718 

NOTICE  TO  QUIT. 
See  Landlord  and  Tenant,  8,  5,  11. 

NUISANCE. 

A  partv  actually  occupied  premises  which 
had  been  let  to  him  under  a  written  agree- 
ment ;  in  the  course  of  his  tenancy  a  noi- 
rance  occurred,  which  put  an  end  to  the 
jomfortable  occupation  of  the  premises ; 
this  nuisance  was  not  remedied  by  the 
landlord,  and  the  tenant  quitted  as  soon 
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MB  he  could  obtftin  other  premises : — Held, 
that  he  was  not  liable  to  rent  for  the  pe- 
riod between  the  time  of  the  occurrence 
of  the  nuisance  and  that  at  which  he 
quitted  the  premises.     Cowie  ▼.  Ooodtcin, 

878 

OPENING  SPEECH. 

See  CouNSiL. 

ORDER  OF  COURT  OF  CHANCERY. 
See  EviDENCB,  8. 

PARENT  AND  CHILD. 
See  Childben. 

PARISH. 

A  house  is  properly  described  as  "in  the 
parish  of  Birmingham/'  although,  for  cer- 
tain ecclesiastical  purposes  that  parish 
is  div^'led  into  three  diyisions,  each  called 
a  parish.     Regina  v.  Howell^  437 

PARISH  HOUSE. 
See  Ejicthint,  4,  5. 

PARTICULARS  OF  DEMAND. 

A.,  a  broker,  introduced  a  merchant  and  a 
ship-owner  together  to  treat  for  a  charter- 
party  :  they  finally  made  the  charter-party 
through  B.,  another  broker.  In  an  action 
by  A.  for  his  commission,  the  particulars 
of  demand  were  **for  commission  due  to 
the  plaintifif  for  procuring  a  charter  for  a 
Tcssel  called  the  W:" — Held,  sufficient. 
Burnett  ▼.  Bouch,  620 

PARTNERS. 

See   Bill  or  EzcHANaE,   7. — Company. — 
CoNTEACT,  2. — ^Witness,  4. 

PATENT. 

1.  To  an  action  for  the  infHngement  of  a 
patent  for  certain  improvements  in  a 
cabriolet,  three  pleas  were  pleaded:  1st, 
the  general  issue;  2d,  that  the  alleged 
improvements  were  not  new;  and  Sd, 
that  the  plaintiffs  were  not  the  true  and 
first  inventors  of  the  improvements; — 
Held^  that  on  tliis  state  of  the  pleadings 
it  could  not  be  contended  that  the  patent 
was  illegal,  as  being  a  monopoly.  GH- 
Utty.  Wtlbtf,  884 

2.  Held,  also,  that  though  all  the  improve- 
ments claimed  must  be  shown  to  be  new, 
yet  it  need  not  be  shown  that  the  defend- 
ant's cabriolet  was  an  imitation  of  the 
whole  of  them,  but  an  imitation  of  one 
was  sufficient    to    maintain  the  action. 

Ibid, 
S.  Heldy  also,  that  the  validity  of  the  patont 
might  be  considered  as  having  come  in 
question  under  the  2d  plea,  so  as  to  entitle 
the  plaintiff  to  a  certificate  to  that  effect 
under  the  8d  section  of  the  stat.  6  &  6 
Wm.  4,  c.  88.  Ibid. 


PAYMENT. 
See  CoRPOKATiON,  4. 

PENSION. 
See  Chelsea  Pension. 

PERJURY. 
See  Tkavebsb. 

1.  A.  was  indicted  for  peijury,  alleged  to 
have  been  committed  on  the  trial  of  B 
for  perjury.  The  indictment  against  A. 
averred  that  the  evidence  he  gave  on  the 
trial  of  B.  was  material,  and  that  B.  was 
convicted.  It  appeared  that  B.  was  con- 
victed and  sentenced,  but  that  the  judg- 
ment against  B.  was  afterwards  reversed 
on  writ  of  error : — Held,  that  the  reversal 
of  the  judgment  against  B.  was  no  ground 
of  defence  for  A.,  as  showing  that  his  evi- 
dence could  not  have  been  material,  and 
that  it  did  not  negative  the  allegation  that 
B.  had  been  convicted.     Regina  v.  Meek, 

618 

2.  On  a  charge  of  peijury,  alleged  to  have 
been  committed  before  commissioners  to 
examine  witnesses  in  a  Chancery  suit,  the 
indictment  stated  that  the  four  commis- 
sioners were  commanded  to  examine  the 
witnesses.  Their  commission  was  put  in, 
and  by  it  the  commissioners,  or  any  three 
or  two  of  them,  were  commanded  to  ex- 
amine the  witnesses : — Held,  a  fatal  vari- 
ance, and  the  judge  would  not  allow  it  to 
be  amended  under  the  stat  9  Geo.  4,  c. 
15.     Regina  v.  Hetoina,  786 

8.  Amendments  in  criminal  cases  should  be 
made  very  sparingly;  one  objection  to 
amending  an  indictment  being,  that  it  is 
an  alteration  of  a  presentment  on  the  oath 
of  the  grand  jury.  Hid, 

4.  The  judges  are  unwilling  to  allow  the 
amendment  of  variances,  which  might 
have  been  avoided  by  ordinary  care.  Ibid. 

5.  In  an  indictment  for  peijury,  charged  to 
have  been  committed  before  commissioners 
to  examine  witnesses  in  a  chancery  suit, 
it  was  alleged  that  a  suit  was  depending, 
and  that  a  commission  was  issued  for  the 
examination  of  witnesses,  and  that  interro- 
gatories were  exhibited  (the  9th  of  which 
was  set  out);  and  it  was  averred  that 
<*  upon  the  examination  of  the  said  J.  H. 
[the  defendant]  upon  the  said  interroga- 
tories, it  became  and  was  material  to  as- 
certain the  truth  of  the  matters  herein- 
after alleged  to  have  been  sworn  to,  and 
stated  by  the  said  J.  H.  upon  his  oath,  in 
answer  to  the  said  9th  interrogatory." — 
Whether  this  is  a  sufficient  averment  of 
materiality — Qwxre  9  Ibid, 

PLATE,  FORGED  NOTE. 
See  FoBGEBT  1,  9. 

PLEA  DEMURRED  TO. 
Where  a  special  plea  has  been  demurred  to, 
the  defendant's  counsel  has  no  right  at 
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the  trial  to  allude  to  the  statements  in  it 
in  his  address  to  the  jury.  Ingram  v. 
Lawson,  826 

PLEA  IN  FELONY. 

1  A.  was  indicted  for  felony  in  using  an 
instrument  to  procure  abortion,  and  B. 
was  indicted  with  him  as  an  accessary  be- 
fore the  fact.  A.  did  not  appear  to  take 
his  trial,  but  B.,  who  was  on  bail  ap- 
pciu*ed. 

Held,  that,  under  these  circumstances, 
B.  was  not  compellable  to  plead  to  the  in- 
dictment, and  the  judge  allowed  B.  to  be 
admitted  to  baiL     Regina  v.  AshmaU^  286 

2  A  prisoner  who  has  pleaded  guilty  to  a 
charge  of  larceny,  and  upon  whom  sen- 
tence has  been  passed,  cannot  afterwards 
be  allowed  to  retract  his  plea,  and  plead 
not  guilty.     Regina  v.  SeU,  846 

PLEADING. 

&«  Bankrupt,  1,  2.  —  Demubbagb.  —  Im- 
prisonment, 8. — NEGLiaENCB,  8. — Pa- 
tent, 1,  8. 

1.  Where  a  plaintiff  sues  on  a  quantum 
meruit  for  work  and  labour,  the  defend- 
ant may  (without  pleading  a  set-off)  give 
in  evidence,  that  he  provided  the  plain- 
tiff*s  men,  who  did  the  work,  with  their 
beer,  as  it  may  be  that  the  plaintiff  de- 
serves to  be  paid  the  less,  because  his 
men  had  their  beer  provided  for  them  by 
the   defendant.      Grainger  v.    Raybould, 

856 

2.  If  a  defendant  plead  not  guilty  "by 
statute"  to  the  declaration,  that  plea  also 
extends  to  a  new  assignment.  Mason  v. 
Newland,  675 

3.  If  a  defendant  does  not  add  the  words 
**by  statute"  on  the  margin  of  the  plea 
of  not  guilty,  he  cannot  give  special  mat- 
ter in  evidence  to  bring  himself  within  an 
act  of  Parliament  which  allows  a  plea  of 
not  guilty;  but  if  it,  at  the  end  of  the 
plaintiff's  case,  appear  that  the  defend- 
ant was  entitled  to  notice  of  action  and  to 
have  the  venue  laid  in  the  proper  county, 
and  the  plaintiff  gave  no  notice  of  action, 
and  the  venue  be  in  a  wrong  county,  this 
is  not  aided  by  the  defendant  having 
omitted  to  add  the  words  "by  statute"  on 
the  margin  of  his  plea.  Mason  v.  Neic- 
land,  67o 

4.  A  plaintiff  declared  specially  in  assump- 
sit, that  in  consideration  that  the  plain- 
tiff ha<l  sold  and  delivered  twenty  tons  of 
best  Dutch  lead  to  the  defendant,  the  lat- 
ter had  promised  to  deliver  to  the  plain- 
tiff prii.s}?iatc  of  potash  to  the  same  amount, 
and  the  plaintiff  averred  the  delivery  of 
the  twenty  tons  of  best  Dutch  lead,  and 
stated  as  a  breach  that  the  defendant 
would  not  deliver  the  full  quantity  of  pot- 

.  ash.  The  defendant  pleaded  non  assump- 
sit:— Held,  that  as  tlte  defendant  had  not 
pleaded  that  the  plaintiff  had  not  delivered 
best  Dutch  lead,  he  could  not  go  into  evi- 


dence to  show  that  the  lead  was  of  inferior 
quality.     Fcgg  ▼.  Stead,  636 

5.  On  a  count  for  a  quantum  valebant  the 
plaintiff  may  give  evidence  of  an  agreed 
price  for  the  goods,  and  the  defendant  on 
a  plea  of  non  assumpsit  may  in  such  a 
case  also  go  into  evidence  to  induce  the 
jury  not  to  give  that  price,  by  showing 
that  the  articles  delivered  were  inferior  to 
those  that  the  price  was  agreed  to  be  paid 
for.  Ibid. 

6.  In  an  action  by  a  banker  as  endorsee,  * 
against  his  customer  as  acceptor  of  a  bill 
of  exchange  for  £67,  the  defendant  plead- 
ed to  the  whole  declaration  a  plea  of  set-off 
for  money  had  and  received.  It  was 
proved  that  the  banker  had  a  balance  of 
£37  in  his  hands  belonging  to  the  defend- 
ant, for  which  latter  amount  the  banker 
refused  to  honour  the  defendant's  check, 
alleging  that  he  held  the  £37  on  account 
of  tibis  overdue  acceptance: — Held,  that 
the  issue  on  the  plea  of  setoff  must  be 
found  for  the  plaintiffs,  because  it  was 
pleaded  to  the  whole  declaration,  and  not 
pleaded  as  to  £87  only,  but  that  the  jury 
ought  to  allow  the  £87  in  reduction  of 
the  damages.     Bamet  v.  Butcher,        725 

PLEADING,  FORMS  OP. 

1.  Plea  of  an  easement  to  repair  the  banks 
of  a  mill-stream,  48,  n. 

2.  Replication  thereto.  Ibid, 
8.  Declaration  for  calls  on  railway  shares, 

66,  n. 

4.  Plea  thereto,  that  the  defendant  was  not 
a  proprietor  of  shares.  Ibid. 

5.  Plea  in  an  action  on  a  bill  of  exchange 
by  endorsee  against  acceptor,  that  the 
biU  was  not  given  for  counters  to 'play  at 
an  unlawful  game,  and  that  the  plaintiff 
knew  it,  375,  n. 

6.  The  like  plea,  stating  that  the  plaintiff 
gave  no  consideration  instead  of  averring 
knowledge.  Ibid, 

7.  Replication  to  the  plea  No.  5,  denying 
the  knowledge,  Ibid, 

8.  Replication  to  the  plea  No.  6,  alleging 
that  the  plaintiff  gave  consideration,  Ibid. 

9.  Declaration  for  not  taking  proper  care  of 
goods  lent,  883 

10.  Plea  by  a  person  who  had  caused  cattle 
to  be  impounded,  justifying  the  impound- 
ing on  a  taking  damage  feasant,     576,  n. 

11.  Plea  in  the  same  case  by  another  de- 
fendant, justifying  as  pound-keeper.  Ibid. 

12.  Declaration  for  dismissing  a  journeyman 
carpenter  sent  into  the  country  to  work, 
and  not  paying  his  expenses  back  accord- 
ing to  the  usage  of  the  trade,  588 

13.  Plea  thereto,  that  the  plaintiff  had  mis- 
conducted himself,  690,  n. 

14.  Declaration  for  negligently  managing  a 
carriage,  so  that  it  ran  against  another 
carriage,  from  which  goods  fell  on  the 
shafts  of  a  gig  and  broke  them,  629 

15.  Declaration  against  a  bailee  for  reward 
for  loss  of  the  goods  from  negligence. 
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16.  Plea  thereto  by  the  bailee,  that  he  did 
not  recelYe  the  goods  to  be  kept  for  re- 
'ward,  682,  n. 

17.  Declaration  in  special  assumpsit,  for 
not  delivering  pnissiate  of  potash  in  ex- 
change for  Dutch  lead,  636 

1 8.  Plea  to  a  declaration  on  a  bill  of  exchange, 
that  the  holder  agreed  not  to  enforce  pay- 
ment in  consideration  of  the  defendant 
giving  up  his  claim  on  another  person, 

686 

19.  Declaration  for  not  properly  securing  a 
cow  in  a  slaughter-house,  in  consequence 
of  which  another  cow  was  killed,         771 

20.  Statement  of  future  damage,  in  conse- 
quence of  an  injury  done  to  the  plaintiff's 
apprentice,  63 

21.  Statement  of  special  damage  to  a  dis- 
senting minister,  by  his  being  dismissed 
from  his  situation  in  consequence  of  slan- 
derous words,  766 

For  the  forms  of  indictment,  see  Indict- 
fnentf  Fomu  of. 

PLEAS. 
Certificate  for  costs  under  the  stat.  4  Anne, 
c.  16,  8.  5.     Bead  v.  ThoyU,  616 

POACHING. 
See  AsSAULTiMO  a  Gamekkbpeb. 

POISON,  ADMINISTERING. 
See  MuBDEB,  8. 

POLICEMAN,  ASSAULTING. 
See  Assault,  9. 

POOR. 
See  Ejbotmbnt,  4,  6. 

POSSESSION,  ADVERSE. 
See  Ejbotmekt,  8,  7. 

POSTPONING  TRIAL. 

1.  SembUj  that  where  there  are  seyeral  in- 
dictments against  prisoners,  on  all  of 
which  they  have  been  arraigned,  the  pro- 
secutor having  tried  some  of  the  indict- 
ments, vaiAfaUedm  obtaining  a  conviction, 
ought  not  to  be  allowed  to  postpone  the 
trial  of  the  remaining  cases  till  the  next 
session.     Regina  v.  FuUer,  36 

2.  Three  prisoners  were  charged  with  rape 
and  murder,  and  being  acquitted  of  the 
rape,  the  counsel  for  the  prosecution 
moved  to  put  off  the  trial  for  the  murder 
till  it  could  be  ascertained  whether  the 
Crown  would  pardon  a  person  convicted 
of  bigamy,  to  whom  it  was  alleged  that 
one  of  the  prisoners  had  made  an  import- 
ant statement.  The  Judge  postponed  the 
trial,  and  would  not  admit  the  prisoners 
to  bail.     Regina  v.  Owen,  83 

8.  A  true  bill  was  found  against  several 
prisoners  for  a  rape.  The  prisoners  had 
been  on  ball,  and  the  prosecutrix  did  not 


appear  either  before  Vje  grand  jury,  or 
to  give  evidence  on  the  trial ;  and  an  ap- 
plication being  made  to  the  Judge  to  post- 
pone the  trial,  founded  on  afiidnvit,  stat- 
ing, that,  in  the  belief  of  the  deponent, 
the  prosecutrix  was  kept  out  of  the  way 
in  coDsequence  of  money  having  been 
given  to  her  by  some  of  the  prisouerp,  the 
Judge  postponed  the  trial,  and  would  not 
admit  the  prisoners  to  bail.  Regina  v. 
Guttridge,  228 

4.  A.  had  been  committed  for  more  than 
twenty  days  on  a  chnrge  of  riot.  At  the 
assizes  he  was  indicted  for  feloniously  de- 
molishing a  house :  A.'s  counsel  applied 
to  postpone  the  trial,  and  to  have  a  state- 
ment of  the  evidence  of  several  witnesses, 
whose  names  were  on  the  back  of  the  in- 
dictment, but  who  were  not  examined  be- 
fore the  magistrates.  Tlie  Judge  post- 
poned the  trial  till  the  next  day,  and  held 
that  the  prisoner  was  only  entitled  to  a 
copy  of  the  depositions  taken  before  the 
magistrates.     Regina  v.  HoweU,  437 

6.  B.  had  been  committed  for  less  than 
twenty  days  on  a  charge  of  riot,  and  was 
indicted  for  felonious  demolition.  His 
counsel  stated  that  he  had  intended  to 
traverse,  and  was  wholly  unprepared  to 
try.  The  Judge  postponed  the  trial  for 
two  days,  and  would  not  postpone  the 
trial  till  the  next  assizes,  as  the  general 
nature  of  the  charge  was  not  so  different 
that  the  prisoner  must  be  taken  to  be 
wholly  ignorant  of  it.  Ibid. 

6.  Before  the  Spring  Assizes,  1840,  A.  was 
committed  to  take  his  trial  for  robbing 
and  shooting  B.  at  those  assizes.  The 
trial  was  postponed  to  the  Summer  As- 
sizes, on  the  ground,  that  B.  was  too  ill 
from  his  wounds  to  be  able  to  attend  to 
give  evidence.  Before  the  Summer  As- 
sizes B.  died,  and  at  those  assizes  a  true 
bill  for  the  murder  of  B.  was  found  against 
A.,  and  application  was  made  on  the  part 
of  the  prosecution  to  postpone  the  trial 
to  the  next  Spring  Assizes,  on  the  ground 
of  the  illness  of  a  material  witness.  The 
Judge  granted  the  application,  and  hehi 
that  A.  was  not  entitled  to  his  discharge 
under  the  7th  section  of  the  Habeas  Cor- 
pus Act.     Regina  v.  Bowen^  609 

.  POUND-KEEPER. 

1.  A  mare  was  distrained,  damage  feasant, 
by  A.,  and  detained  in  the  ponn<l  by  the 
pound-keeper  B.  for  several  dnys.  B. 
supplied  the  mare  with  food  whiie  in  the 
pound,  and  A.  &  B.  joined  in  selling  the 
mare  for  the  keep: — Held,  in  an  action 
of  trover  by  the  owner  of  the  mare  .ijrainpt 
A.  &  B.,  that  if  they  bona  fide  and  ho- 
nestly intended  to  sell  the  mare  under  the 
provisions  of  the  stat.  6  &  6  Will.  4,  c. 
69,  B.  4  (the  cruelty  to  animals'  act),  they 
were  entitled  to  notice  of  action,  and  to 
have  the  venue  laid  in  the  proper  county ; 
but  on  these  facts  the  Judge  would  not 
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nonsuit,  bat  left  it  to  the  jorj  to  say 
whether  the  defendants  meant  bona  fide 
to  act  upon  the  provisions  of  that  statute, 
and  til  at  if  they  did  the  defendants  were 
entitled  to  their  ver^ct.  Mason  v.  yew- 
land,  675 

2.  If  a  defendant  plead  not  gnilty  "  by  sta- 
tute" to  the  declaration,  that  plea  also 
extends  to  a  new  assignment  Ibid. 

8.  If  a  defendant  does  not  add  the  words 
"  by  statute"  on  the  margin  of  his  plea 
of  not  guilty,  he  cannot  give  special  mat- 
ter in  evidence  to  bring  Mmself  within  an 
act  of  Parliament,  wldch  allows  a  plea 
of  not  guilty ;  but  if  at  the  end  of  the 
plaintiff's  case  it  appear  that  the  defend- 
ant was  entitled  to  notice  of  action,  and 
to  have  the  venue  laid  in  the  proper  coun- 
ty, and  the  plaintiff  gave  no  notice  of 
action,  and  the  venue  be  in  a  wrong  coun- 
ty, this  is  not  aided  by  the  defendant 
having  omitted  to  add  the  words  "by  sta- 
tute" on  the  margin  of  his  plea.        Ibid, 

4.  Semblf,  that  under  the  4th  section  of  the 
Stat.  5  &  6  Will.  4,  o.  59,  the  person  who 
is  bound  to  supply  food  to  impounded 
cattle  is  the  distrainer  orperson  at  whose 
suit  they  are  impounded,  and  not  the 
pound-keeper ;  but  if  the  pound-keeper 
supplies  the  food  at  the  request  of  the 
distrainer,  or  the  distrainer  joins  with  the 
pound-keeper  in  a  subsequent  sale  of  the 
cattle  under  this  act,  t^e  pound-keeper 
and  the  distrainer  are  for  this  purpose  to 
be  considered  as  one.  Ibid. 

6.  Semble,  that  the  4th  section  of  this  sta- 
tute excludes  any  right  in  the  owner  of 
the  cattle  to  supply  ^em  with  food  while 
in  the  pound.  Under  the  provisions  of 
this  statute  the  distrainer  who  supplies 
the  food,  may  either  apply  to  a  magistrate 
to  allow  any  sum  not  exceeding  double 
the  value  of  the  food,  or  may  sell  the  cat- 
tle; but  no  magistrate  ought  to  allow 
more  than  the  actual  value  of  the  food, 
if  the  owner  of  the  cattle  was  willing  to 
supply  the  food  himself.  Ibid. 

6.  If  cattle  be  sold  under  this  provision  of 
the  Stat.  5  &  6  Will.  4,  c.  69,  the  dis- 
trniner  can  only  get  the  single  value  of 
the  food,  and  not  the  amount  of  the  da- 
mage for  which  the  cattle  were  distrained, 
as  all  the  overplus  beyond  the  value  of 
the  food,  and  the  expenses  of  the  sale,  is 
to  be  returned  to  the  owner  of  the  cattle. 

Ibid. 

7.  The  6th  section  of  the  stat.  5  &  6  Will.  4, 
c.  69,  does  not  give  any  person  a  right  to 
any  payment ;  it  merely  allows  charitable 
persons  to  supply  food  to  impounded  cat- 
tle without  being  liable  to  an  action  for 
doing  so.  Ibid. 

8.  Forms  of  pleas  by  a  person  causing  cat- 
tle to  be  impounded,  and  by  the  pound- 
keeper.  Ibid. 

POWER  OF  ATTORNEY. 
See  Eyiduici,  2,  8. 


PRACTICE. 

See  Bboin,  Right  to. — Counsel. — ^Eject- 
ment, 1,  2. — ^EXAMIITATIOH  OF  WITNESSES. 

—  Notice    to    Pkoducb.  —  Postpomino 
Trial. — Teeasoh. — Trial. — Witki;8b,  1. 

A  man  was  indicted  for  shooting  at  his  wife 
with  intent  to  murder  her,  &c.  Previous 
to  the  commencement  of  his  trial,  he  ap- 
plied to  the  judge  to  know  whether  his 
wife  was  to  be  produced  as  a  witness  for 
the  prosecution,  stating  that  her  presence 
was  necessary  for  his  interests :  the  coun- 
sel for  the  prosecution  stated  that  he 
should  not  call  her;  and  the  judge  told 
the  prisoner  that,  although  she  was  a 
competent  witness  against  him,  yet  her 
presence  was  not  indispensable.  The  pri- 
soner was  defended  by  counsel,  who  set 
np  for  him  the  defence  of  insanity.  The 
prisoner,  however,  objected  to  such  a  de- 
fence, asserting  that  he  was  not  insane ; 
and  he  was  allowed  by  the  judge  to  sug- 
gest questions  to  be  put  by  his  lordship 
to  the  witnesses  for  the  prosecution  to 
negative  the  supposition  that  he  was  in- 
sane; and  his  lordship  also,  at  the  re- 
quest of  the  prisoner,  allowed  additional 
witnesses  to  be  called  on  his  behalf  for 
the  same  purpose.  They,  however,  failed 
in  showing  that  the  defence  was  an  incor- 
rect one,  and,  on  the  contrary,  their  evi- 
dence tended  to  establish  it  more  clearly, 
and  the  prisoner  was  acquitted  on  the 
ground  of  insanity.   Regina  v.  Pearce^  667 

PRECEDENCE  OF  SERJEANTS  AT  LAW, 
371,  n.  (a). 

PRETENCES. 
See  False  Pretences. 

PREVIOUS  CONVICTION. 
In  order  to  prove  the  identity  of  a  prisoner 
who  is  named  in  a  certificate  of  a  previous 
conviction,  it  is  not  necessary  to  call  a 
witness  who  was  present  at  the  trial  to 
which  the  certificate  relates :  it  is  suffi- 
cient to  prove  that  the  prisoner  is  the 
person  who  underwent  the  sentence  men- 
tioned in  the  certificate,  Regina  v.  CrofU, 

219 
PRINCIPAL  AND  ACCESSARY. 
See  Accessary  after  the  Fact. — Accbs- 

SART   BEFORE  THE  FaCT. — PRINCIPALS  IN 

FsLONT. — Receivers. 

PRINCIPAL  AND  AGENT. 
Bm  Agent's  Commission. 

PRINCIPALS  IN  FELONY. 
1.  All  those  who  assemble  themselves  toge- 
ther with  an  intent  even  to  commit  a  ties- 
pass,  the  execution  whereof  causes  a 
felony  to  be  committed,  and  continue  to- 
gether abetting  one  another  till  they  have 
actually  pat  their  design  into  execation, 
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and  also  all  those  who  are  present  when 
a  felony  is  committed,  and  abet  the  doing 
of  it,  are  principals  in  the  felony.  Regina 
T.  nov:eU,  487 

2.  Where  persons  combine  to  stand  by  one 
another  in  a  breach  of  the  peace,  with  a 
general  resolution  to  resist  all  opposere, 
and  in  the  execution  of  their  design  a 
murder  is  committed,  all  of  the  company 
are  equally  principals  in  the  murder, 
though  at  the  time  of  the  fact  some  of 
them  were  at  such  a  distance  as  to  be  out 
of  yiew.  Ibid, 

PROMOTIONS. 
188,  371,  717. 

PUBLIC  MEETING. 

8u  CONSFIBAOY. — IXPBISONMSNT. — UnLAW- 

ruL  Assembly. 

PURCHASER. 
See  Sjbctmbht,  3. 

QUAKER, 
Su  Gbamd  Juby,  2. 

QUANTUM  MERUIT. 
See  Plbadino,  1. 

QUANTUM  VALEBANT. 
See  Plbadihq,  4,  5. 

QUARTER  SESSIONS. 

Wh^re  the  quarter  sessions  of  a  county 
occur  while  the  judge  of  assise  is  pro- 
ceeding with  the  trial  of  prisoners  in  that 
county  after  the  grand  jury  at  the  assizes 
haye  been  discharged,  the  better  course  is 
for  the  quarter  sessions  not  to  proceed 
with  the  trial  of  any  prisoners,  but  to 
dispose  of  all  their  other  business,  and 
then  to  adjourn  to  a  future  day.  792 

QUEEN'S  COUNSEL. 
See  CouNSBL,  4. 

QUIT,  NOTICE  TO. 
See  Landlobd  and  Tenant,  8,  5,  11. 

RAILWAY. 
See  Company. 

RAPE. 

fi^  Abusing  Female  Childbek. — ^Auavlt. 
— Reply. 

1.  In  a  case  of  rape,  since  the  passing  of 
the  statute  9  Geo.  4,  c.  81,  s.  18,  the  only 
question  for  the  jury  is,  whether  the  pri- 
yate  parts  of  the  man  did  or  did  not 
enter  into  the  person  of  the  woman ;  and 
the  reason  for  the  limitation  to  that  single 
inquiry  seems  to  be,  that  it  was  thought 


that  the  law  was  holding  itself  up  to  con- 
tempt by  having  the  subtle  and  critical 
subjects  of  emission,  &c.,  discussed  before 
judges  and  juries.  Therefore,  though  it 
appear  from  the  evidence,  bey6nd  all 
possibility  of  doubt,  that  the  party  was 
disturbed  immediately  after  penetration, 
and  before  the  completion  of  his  purpose, 
yet  he  must  be  found  guilty  of  having 
committed  the  complete  offence  of  rape. 
Regina  v.  AUen^  81 

2.  A  boy  under  14  years  of  age  cannot,  by 
law,  be  convicted  of  feloniously  carnally 
knowing  and  abusing  a  girl  under  ten 
years  old,  even  though  it  be  proved  that 
he  has  arrived  at  the  full  state  of  puberty. 
Regina  v.  Jordan,  118 

8.  To  constitute  penetration  on  a  charge  of 
this  offence,  the  parts  of  the  male  must 
be  inserted  in  those  of  the  female ;  but^ 
at  matter  of  law,  it  is  not  essential  that 
the  hymen  should  be  ruptured.  Ibid. 

4.  In  a  case  of  rape,  if  there  has  been  pene- 
tration, the  jury  ought  to  convict  of  the 
capital  offence,  even  though  the  penetra- 
tion has  not  proceeded  to  the  rupture  of 
the  hymen.     Regina  v.  Hughe*,  752 

6.  If  on  a  trial  of  an  indictment  for  a  rape, 
it  appear  that  the  prisoner  was  under  14 
years  of  age  at  the  time  he  committed  the 
offence,  he  must  be  acquitted  of  the  rape, 
but  the  jury  may  convict  him  of  an  as- 
sault under  the  stat.  1  Vict.  c.  86,  s.  11. 
Regina  v.  Brimilow,  86(> 

6.  On  the  trial  of  an  indictment  for  a  rape, 
it  appeared  that  the  person  alleged  to 
have  been  ravished  (but  who  was  since 
dead),  had  come  home  evidently  suffering 
from  recent  violence.  It  was  proved  that 
on  her  return  home  she  made  a  statement 
as  to  the  injury  she  had  received,  and 
named  the  persons  who  had  committed  it: 
— Held,  that  the  particulars  of  this  state- 
ment could  not  be  given  in  evidence,  as 
independent  evidence,  to  show  who  were 
the  persons  who  committed  the  offence, 
and  that  statements  of  this  kind  were  only 
admisfiole  to  confirm  the  evidence  of  the 
prosecutrix,  by  showing  that  she  made  a 
recent  complaint  of  the  injury  she  had  re- 
ceived.    Regina  v.  Megson,  420 

7.  In  a  case  of  rape,  if  it  were  proved  on 
the  part  of  the  prosecution  that  the  party 
alleged  to  have  been  ravished  has  been 
kept  out  of  the  way  by  the  prisoner,  the 
judge  would  allow  her  deposition  before 
the  magistrate  to  be  given  in  evidence ; 
but  where  that  was  not  proved,  and  the 
prosecutrix  was  not  at  the  trial,  evidence 
of  complaints  made  by  uer  recently  after 
the  outrage  was  rejected,  as  such  evidence 
is  received  as  confirmatory  evidence  onl^. 
Regina  v.  Outtridges,  471 

8.  A  prisoner  was  convicted  on  an  indict- 
ment for  a  rape,  which  charged  that  the 
prisoner,  "in  and  upon  E.  F.,"  "feloni- 
ously and  violently  did  make  [omitting 
the  words  <an  assault,']  and  her,  the  said 
£.  F.,  then  «nd  there  «nd  against  her  will 
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Tiolently  and  feloniouslj  did  ravish  and 
carnally  know;  against  the  form  of  the 
statute,  &c. : — held,  that  the  omission  of 
the  words  **an  assault,"  was  no  ground 
for  arresting  the  judgmenL  Regina  v. 
Alien,  521 

9.  If  in  a  case  of  rape  the  jury  are  satisfied 
that  non-resistance  on  the  part  of  the 
prosecutrix  proceeded  merely  from  her 
being  overpowered  by  actual  force,  dr 
from  her  not  being  able  from  want  of 
strength  to  resist  any  longer,  or  that  from 
the  number  of  persons  attacking  her  she 
cpnsidered  resistance  dangerous  and  ab- 
solutely useless,  the  jury  ought  to  convict 
the  prisoner  of  the  capital  charge ;  but  if 
they  think  from  the  whole  of  the  circum- 
stances that,  although  when  the  prosecu- 
trix was  first  laid  hold  of  it  was  against  her 
will,  yet  that  she  did  not  resist  afterwards 
because  she  in  some  degree  consented  to 
what  was  afterwards  done  to  her,  they 
ought  to  acquit  the  prisoners  of  the  capital 
charge,  and  convict  them  of  an  assault 
only.     Rcgina  v.  JIalleU,  748 

10.  A  witness  at  the  trial  gave  evidence 
which  was  different  from  her  deposition 
before  the  magistrate.  The  deposition 
was  signed  by  a  mark,  which  she  denied 
to  be  hers.  Neither  the  magistrate  nor 
his  clerk  were  at  the  trial ;  but  a  consta- 
ble proved  that  he  was  at  the  examina- 
tion, and  heard  her  deposition  read  over 
to  her,  and  saw  her  with  a  pen  in  her 
hand,  but  did  not  see  her  make  her  mark. 
He  also  proved  the  magistrate's  signature, 
and  after  reading  the  deposition  (which 
preceded  his  own  which  he  had  signed) 
he  stated  that  he  believed  that  that  was 
the  deposition  which  was  read  over  to  the 
witness : — Heldf  that  this  deposition  might 
be  read  to  the  witness  by  the  officer  of 
the  court  for  the  judge  to  examine  her 
upon  it.  Ibid. 

REASONABLE  TIME., 

See  GUAKANTIB. 

RECEIPT. 
See  Chslsea  Pension. — Stamp,  1. 

RECEIVERS. 

1.  Three  persons  were  charged  with  a  lar- 
ceny, and  two  others  as  accessaries  in 
separately  receiving  portions  of  the  stolen 
goods.  The  indictment  also  contained 
two  other  counts,  one  of  them  charging 
each  of  the  receivers  separately  wifli  a 
6ul)stantive  felony  in  separately  receiving 
a  portion  of  the  stolen  goods.  The  prin- 
cipals were  acquitted : — //rW,  that  the  re- 
ceivers mijrht  be  convicted  on  the  last  two 
counts  of  the  indictment.  Regina  v.  Pul- 
ham,  280 

I  An  indictment  stated  that  a  certain  evil- 
diifpoged  person  stole  certain  goods ;  that  L. 
C.  incited  him  to  do  so  ;  that  E.  C.  did  the 
same ;  that  £.  M.  received  a  portion  of  the 
property  knowing  it  to  have  been  stolen ; 


it  also  charged  A.  A.  and  the  before-men- 
tioned E.  C.  as  receivers.  All  the  pri- 
soners having  been  found  guilty  by  the 
jury,  the  conviction  was  held  good  against 
all  except  L.  C.  who  was  merely  charged 
as  accessary  before  the  fact,  and  judgment 
was  given  upon  the  charges  of  receiving 
only.     Regina  v.  Caspar,  289 

3.  An  ostler  assisted  in  removing  from  a 
wagon,  which  stopped  at  the  inn  where 
he  was  employed,  a  quantity  of  hay  which 
had  been  taken  by  the  wagoner  from  his 
master's  stables  and  put  into  the  wagon, 
syck  hay  not  being  allowed  for  the  horses  on 
the  Journey: — Jleid,  that  the  ostler  was 
properly  indicted  for  receiving,  because. 
as  the  hay  was  not  allowed  by  the  master 
for  the  horses,  the  moment  it  was  removed 
by  the  wagoner  from  the  stable  to  the 
wagon  animo  furandi,  the  larceny  was 
complete.     Regina  v.  Gruncell,  865 

REGISTERS. 

See  NON-PABOCHIAL  RiOISTEBS. 

REPAIR. 
See  Landlord  and  Tenant,  6,  8. 

REPLY. 
See  Ejectment,  2. 
A.  was  charged  with  feloniously  carnally 
knowing  and  abusing  a  girl  under  ten. 
B.  was  charged  with  being  present,  aiding 
and  abetting.  A.'s  counsel  called  no  wit- 
nesses. B.,  who  had  no  counsel,  called  a 
witness  to'  prove  an  alibi  for  A. : — Ileld, 
that  this  evidence  was  in  effect  evidence 
for  A.,  and  that  in  strictness  the  counsel 
for  the  prosecution  had  a  right  to  reply 
on  the  whole  case,  but  that  it  was  sum- 
mum  jus,  and  ought  to  be  exercised  with 
great  forbearance.     Regina  v.  Jordan,  118 

RETR.\CTINO  PLEA. 
See  Pleas  in  Felony,  3. 

RIOT. 

See  CoNSPiKACT. — Demolishing  Houses. — 
Unlawful  Assembly. — Treason,  1. 

RIOTERS,  DEMOLITION  OF  HOUSES 
BY. 

See  Demolishing  Houses. 

ROBBERY. 

A.  and  B.  were  indicted  for  the  offence  of  rob- 
bery. The  jury  found  that  A.  took  the 
property  of  the  prosecutor  from  him  by 
violence,  and  that  B.  was  present  during 
part  of  the  time,  and  that  he  was  a  party 
with  A.  to  a  design  to  bring  the  prosecu- 
tor to  the  place  where  he  was  robbed  by 
A.,  and  to  obtain  property  from  him  on  a 
false  charge  of  an  unnatural  crime,  but 
that  he  was  not  aiding  or  assisting  in  or 
privy  to  the  taking  of  the  property  from 
the  prosecutor  by  violence : — Meld,  by  all 
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the  jadges,  that  in  order  to  conyict  B.,  the 
indiotment  should  haye  been  framed  on 
the  Btat.  1  Vict.  c.  87,  s.  4,  and  that  he 
could  not  since  the  passing  of  that  statute, 
under  the  circumstances  of  this  case,  be 
eonricted  on  an  indictment  charging  the 
offence  of  robbery.     Regina  t.  Henry ^  809 

BOBiAN  CATHOLIC  MARRIAGE. 

8U  BlQAXT,  1,  2. 

SCHOOL. 
In  an  action  for  a  quarter's  salary,  for  tak- 
ing away  a  child  from  a  school  without  a 
quarter's  notice,  evidence  was  given  on 
the  part  of  the  plaintiff,  that  a  prospectus 
was  given  to  the  defendant  when  he  came 
to  inquire  the  terms  of  the  school,  and 
that  it  was  usual  to  send  a  prospectus  of 
the  terms  of  the  school  with  each  child 
who  went  home  for  the  holidays ;  and  it 
was  proposed,  on  the  part  of  the  defend- 
ant, to  call  a  witness  to  prove  that  she 
had  taken  her  children  from  the  pluntiff 's 
school  without  notice,  and  wi^out  being 
called  on  for  the  quarter's  salary : — Heidy 
that  this  evidence  was  not  admissible; 
but  that  the  witness  might  be  asked,  whe- 
ther she  had  ever  received  any  prospectus 
when  her  children  came  home  for  the  holi- 
days.   DeiamotU  v.  LatUf  261 

SECONDARY  EVIDENCE. 
8u  Eyidihos,  1,  2,  8.— NonoB  to  Pbo- 


SBCRETING  A  WILL. 
SeeWujst  BKOBiTnro. 

SEDITIOUS  LIBEL. 
See  LiBBL,  8,  4. 

SERJEANTS  AT  LAW,  PRECEDENCE 
OF,  871  (n). 

SERVANT. 
Su  Appxbntiob,  1. — Cabpbmtbb. — COB- 

TBAOT,  1. — ^NbGUOBBOB. 

SERVICES. 
See  Cohtbaot,  1. 

SET-OFF. 
See  Plbadibo,  1,  6. 

SHAREHOLDER. 

See  COKPABT.— WiTBBSS,  4, 

SHERIFF. 
See  Bill  of  Salb. 
1.  In  an  action  agunst  a  sheriff  for  temor- 
ing  goods  taken  under  a  fi.  fa.  without 
paying  a  year's  rent,  which  was  due  to 

VOL.  xxxvin.  68 


the  landlord,  the  tenant  against  whom  the 
execution  issued  is  a  competent  witness 
fbr  the  plaintiff.     Read  v.  Thoytt,        615 

2.  In  such  an  action  the  defendant  pleaded 
that  no  rent  was  in  arrear,  and  that  the 
sheriff  had  no  notice  that  any  rent  was 
in  arrear,  thus  admitting  the  execution 
and  the  taking  by  the  defendant  It  was 
proved  that  the  goods  were  actually  taken 
by  M.,  and  had  never  been  taken  except 
on  that  occasion: — ffeld,  that  as  there 
had  been  no  other  seizure,  this  sufficiently 
showed  M.  to  have  acted  by  the  authority 
of  the  defendant,  without  proof  of  any  war- 
rant Ibid, 

8.  In  such  an  action  there  was  in  addition 
to  the  special  count,  a  count  in  trover  to 
which  the  defendant  pleaded  not  guilty^ 
and  that  the  plaintiff  was  not  possessed  ; 
and  the  plaintiff  in  addition  to  the  proof 
that  a  year's  rent  was  due,  gave  in  evi- 
dence an  absolute  bill  of  sale,  by  which 
the  tenant,  before  any  rent  had  become 
due,  assigned  all  his  goods  (including  those 
taken  in  the  fi.  fa.)  to  the  plaintiff  for  a 
debt,  the  tenant  remaining  in  possession 
of  the  goods : — ffeld,  that  there  being  no 
evidence  on  the  latter  count  to  connect 
the  sheriff  with  the  taking  of  the  goods, 
the  plaintiff  must  fail  on  that  count ;  but 
that  if  the  jury  thought  the  bill  of  sale 
void,  as  against  the  execution  creditor, 
they  might  find  for  the  plaintiff  on  the 
first  count  for  the  amount  of  the  year's 
rent ;  and  the  jury  having  found  for  the 
plaintiff  on  the  first  count,  and  for  the 
defendant  on  the  second  count,  the  judge 
would  not  certify  under  the  stat  4  Anne, 
c.  16,  s.  6,  to  exempt  the  defendant  from 
costs  on  the  pleas  pleaded  by  him  to  the 
first  count  of  the  declaration.  Ibid, 

SHIPPING. 
See  Dbxubbagb. 

1.  Semble,  that  the  broker's  commission  on 
the  freight  of  ships  is  five  per  cent,  un- 
less there  be  a  special  agreement  on  the 
ship  he  chartered  upon  a  tender.  Brown 
T.  ^otrne,  204 

2.  The  usage  is,  when  a  broker  has  intro- 
duced the  captain  of  a  ship  and  a  mer- 
chant together,  and  they  by  his  means.enter 
into  some  negotiation  as  to  the  intended 
voyage,  the  broker  is  entitled  to  commis- 
sion if  a  charter-party  is  effected  between 
them  for  that  Toyage,  even  though  they 
may  employ  another  broker  to  prepare 
the  charter-party,  or  may  write  the  char* 
ter-par(y  themselves.    Burnett  v.  Baueh, 

.  620 
8.  If  a  broker  be  authorized  by  both  parties, 
and  acting  as  the  agent  of  each,  commu- 
nicates to  the  merchant  what  the  ship- 
owner  charges,  and  also  communicates  to 
the  ship-owner  what  the  merchimt  wiU 
give,  and  he  names  the  ship  and  the  par- 
ties so  as  to  identify  the  transaction,  anc 
a  charter-party  be  ultimately  effected  fbr 

2t2 
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that  Toyage,  this  broker  is  entitled  to  his 
commission ;  but  if  he  does  not  mention 
Ihe  names  so  as  to  identify  the  transaction 
he  does  not  get  his  commission  to  the  ex- 
clusion of  another  broker,  who  afterwards 
introdnces  the  parties  personally  to  each 
other.     BurruU  ▼.  Boueh^  620 

4.  A.,  a  broker,  introduced  a  merchant  and 
a  ship-owner  together  to  treat  for  a  char- 
ter-party; they  finally  made  the  char- 
ter-party through  B.,  another  broker.  In 
an  action  by  A.  for  his  commission,  the 
particulars  of  demand  were  "  for  commis- 
sion due  to  the  plaintiff  for  procuring  a 
charter  for  a  vessel  called  the  W. :'' — 
Held,  sufficient  Ibid, 

6.  In  an  action  for  a  libel  upon  a  ship  im- 
puting unseaworthiness,  the  plaintiff  may 
give  evidence  of  special  damage,  although 
he  has  not  avowed  it  in  his  declaration, 
because  a  libel  upon  a  chattel  is  not 
actionable,  unless  Uie  owner  sustain  some 
damage  thereby.    Ingram  ▼.  Lawton,  826 

6.  Where  a  libel  was  published  in  a  news- 
paper on  the  81st  of  October,  and  the 
plaintiff  commenced  his  action  on  the  4th 
of  November,  it  was  hdd,  that  in  the  esti- 
mate of  damages  the  jury  need  not  con- 
fine themselves  to  the  damage  which  ac- 
crued between  the  publication  and  the 
bringing  of  the  action.  Ibid. 

7.  In  an  action  against  the  proprietors  of  a 
steam  vessel,  to  recover  compensation  for 
damage  done  to  goods  sent  by  them  as 
carriers,  if,  on  the  whole,  it  be  left  in 
doubt  what  the  cause  ef  the  iigury  was, 
or,  if  it  may  as  well  be  attributable  to 
perils  of  the  seas  as  to  negligence,  the 
plaintiff  cannot  recover ;  but  if  the  perils 
of  the  seas  required  that  more  care  should 
be  used  in  the  stowing  of  the  goods  on 
board  than  was  bestowed  on  them,  that 
will  be  negligence,  for  which  the  owners 
of  the  vessel  will  be  answerable.  MuddU 
V.  Stride,  880 

8.  Whether,  in  such  a  case,  on  the  airival, 
and  detention  by  foul  weather  of  the  ves- 
sel at  a  place  from  which  the  goods  could 
be  conveyed  by  land  to  their  destination, 
the  captain  of  the  vessel  is  bound  to  give 
notice  to  the  consignee  of  the  fact)  to 
enable  him,  if  he  think  proper,  to  obtain 
the  goods  earlier  by  sending  for  them— - 
Qwtre.  Ibid. 

0.  The  question  in  what  is  called  a  running 
down  case  is,  wh«^ther  the  plaintiff  by  his 
negligence  or  improper  conduct  substan- 
tiidly  contributed  to  the  occurrence  of 
the  injury  of  which  he  complains,  not  to 
the  amount  of  it,  but  to  its  occurrence. 
Therefore,  where  a  brig  was  carrying  the 
anchor  in  a  position  contrary  to  the  by- 
laws of  the  River  Thames,  at  the  time 
when  she  came  in  collision  with  a  barge, 
it  was  held,  that  the  improper  canrying 
of  the  anchor  would  not  of  itself  be  suffi-^ 
cient  to  make  the  owner  of  the  brig  re- 
sponsible in  damages,  if  the  barge,  by  de- 
parting from  the  known  role  of  the  river, 


brought  herself  into  the  ritoatiim  In 
which  the  brig  struck  her,  although  but 
for  the  position  of  the  anchor  the  collision 
would  not  have  produced  the  injury  com- 
plained of.     Sills  V.  Brown,  601 

10.  The  deposition  of  a  witness  taken  be- 
fore the  coroner  in  an  inquiry,  touching 
the  death  of  a  person  killed  by  the  col- 
lision, is  receivable  in  evidence  in  an  ac- 
tion for  damages,  if  the  witness  be  shown 
to  be  beyond  the  sea.  Ibid, 

11.  A  nautical  witness  cannot  be  asked, 
whether  he  thinks,  having  heard  the  evi- 
dence in  the  cause,  that  the  conduct  of 
the  captain  was  correct  or  not  Ibid, 

12.  Eridence  of  a  practice  in  contravention 
of  a  by-law  is  not  receivable.  Ibid, 

18.  The  rule  of  the  river  is,  that  if  a  light 
vessel  is  going  free,  and  a  loaded  vessel 
is  coming  close-hauled  to  the  wind,  it  is 
the  duty  of  the  loaded  vessel  to  keep  her 
course,  and  of  the  vessel  going  free  to 
bear  away.  Ibid. 

SHOOTING. 

8e$  Attimptiiio  to  disobabob  loadsd 
Arms. 

1.  Whether  on  a  count  charging  a  shooting 
with  intent  to  murder,  it  is  essential  that 
the  Jury  should  be  satisfied  that  tiiat 
intent  existed  in  the  mind  of  tlie  prisoner 
at  the  time  of  the  offence,  or  whether  it 
is  sufficient  that  it  would  have  been  a  case 
of  murder  if  death  had  ensaed — Quare, 
But  if  it  be  necessary  that  the  jury  diould 
be  satisfied  of  the  intent,  the  circumstance 
that  it  would  have  been  a  case  of  murder 
if  death  had  ensued,  would  of  itself  be  a 
good  ground  from  which  the  Jury  might 
infer  the  intent,  as  every  one  must  be 
taken  to  intend  the  necessary  conse- 
quences of  his  own  acts.    Begma  v.  Jonee, 

258 

2.  A.  was  night-poaching  in  a  wood  belong- 
ing to  B.,  and  B.  came  up  to  A.,  and  pre- 
sented a  pistol  at  him,  saying,  "Damn 
you,  surrender;"  A.  said,  "Now,  don't 
you,"  and  raised  an  aii^gun,  and  dis- 
charged it,  and  wounded  B.  Semble,  that 
if  B.  had  died,  it  would  not  have  been  a 
case  of  murder.  Ibid. 

SHOP. 
See  Labckmt  iir  ▲  Shop. 

SOLICITOR'S  BILL. 
See  Company,  4. 

SPECIAL  CONSTABLE. 

1.  If  persons  duly  called  upon  by  the  ma- 
gistrates to  serve  as  special  constables  re- 
fuse to  do  so,  the  magistrates  ought  to 
cause  them  to  be  incOcted.  BegUa  ▼. 
Vincent,  Ul 

2.  A  special  constable  duly  appointed  under 
the  Stat  1  &  2  Will.  4,  c.  41,  is  appointed 
for  an  indefinite  time,  and  remains  a  con- 
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«table  till  Iub  services  are  either  deter- 
mined or  suspended  under  the  9th  section 
of  that  statute,  and,  being  so  appointed 
under  that  statute,  he  has  all  the  autho- 
rity of  an  ordinary  constable  until  his 
services  are  either  determined  or  suspend- 
ed.    Htyina  v.  Forter,  778 

STAMP. 
Set  Landlord  and  Tenant,  4. 

1.  A  paper  in  the  following  form,  signed 
*by  the  party,  "Memorandum,  30th  April, 

1886,  Settled  all  accounts  of  law  business 
up  to  this  day,  and  will  give  a  receipt  in 
full  of  all  demands  when  called  for, 
(signed)  J.  T.  ;"  stamped  with  an  agree- 
ment stamp,  is  receiTable  in  evidence 
without  a  receipt  stamp.  TebbuU  ▼.  Amb- 
Itr,  60 

2.  A  promissory  note  was  endorsed  as  fol- 
lows;— "I  hereby  assign  this  draft,  and 
all  benefit  of  the  money  secured  thereby, 
to  J.  G.,  of,  &c.,  and  order  the  within- 
named  T.  F.  H.  [the  maker  of  the  note] 
to  pay  him  the  amount  thereof,  and  all 
interest  in  respect  thereof.  (Signed)  H. 
0.  R. :" — HeUL,  that  this  endorsement  did 
not  require  a  stamp.  Richards  v.  Frank- 
urn,  221 

8.  An  I  0  U,  which  contains  special  terms 
that  the  sum  to  be  paid  shall  be  reduced 
in  a  certain  event,  and  that  part  of  the  sum 
shall  be  disposed  of  in  a  particular  man- 
ner, will  require  an  agreement  stamp, 
unless  it  relate  to  an  amount  under  £20. 
Evaiu  V.  PhilpotU,  270 

STATUTE  OF  FRAUDS. 
See  Goods  bold. 

STATUTE  OF  LIMITATIONS. 
Su  Limitations. 

STATUTE,  PLEA  BY. 
Su  Plsadino,  2,  8. 

STEAM-ENGINES  USED  IN  MINES, 

DESTROYING. 

8e€  Minino-Enginsb. 

STOLEN  GOODS. 
See  Market  Oyirt. 

SUBSCRIBING  WITNESS. 
See  Attbbtation. — ^Withsbb,  2,  8. 

SUGAR. 
The  object  of  the  legislature  in  passing  the 
Stat.  8  &  4  WilL  4,  c.  68,  was  to  insure 
that  double-refined  sugar  should  be  pure 
gugar:  and,  though  it  says  that  the  single- 
refined  sugar  from  which  it  is  made  must 
be  of  a  uniform  whiteness  throughout, 
that  must  be  taken  to  mean  of  a  uniform 
whitenesB  according  to  the  subject-matter  ,- 


and  does  not  mean  that  every  loaf  or  lump 
must  be  free  from  all  discoloration.  By 
that  statute  standard  samples  must  be 
provided  for  the  purpose  of  comparing 
double  refined  sugar  with  them  ;  and 
these  standard  samples  must  be  made 
from  single-refined  sugar  of  a  uniform 
whiteness  throughout,  and  double-refined 
sugar  entered  for  the  bounty,  if  it  be  not 
of  a  quality  equal  to  the  standard  sample, 
may  be  seized : — But  there. is  not,  in  point 
of  law,  any  right  to  seize  such  sugar  on 
account  of  a  discoloration  which  prevents 
it  from  being  of  a  uniform  whiteness,  if 
it  be  in  fact  equal  in  quality  to  the  stand- 
ard sample,  and  the  discoloration  does 
not  arise  from  impurities.  Waekerhath 
V.  Rich,  699 

SUICIDE. 

A  person  cannot  be  tried  for  inciting  another 
to  commit  suicide,  although  that  other 
commit  the  suicide.  Rf.gina  v.  Ledding^ 
torh  79 

THREATENING  TO  ACCUSE,  OBTAIN- 
ING MONEY  BY. 

A.  &  B.  were  indicted  for  the  offence  of 
robbery.  The  jury  found  that  A.  took 
the  property  of  the  prosecutor  from  him 
by  violence,  and  that  B.  was  present  dur- 
ing part  of  the  time,  and  that  he  was  a 
party  with  A.  to  a  design  to  bring  the 
prosecutor  to  the  place  where  he  was 
robbed  by  A.,  and  to  obtain  property  from 
him  on  a  false  charge  of  an  unnatural 
crime,  but  that  he  was  not  aiding  or  as- 
sisting in  or  privy  to  the  taking  of  the 
property  from  the  prosecutor  by  violence : 
— Held,  by  all  the  Judges,  that  in  order 
to  convict  B.,  the  indictment  should  ha^e 
been  framed  on  the  statute  1  Vict.  c.  87, 
s.  4,  and  that  he  could  not  since  the  pass- 
ing of  that  statute,  under  the  circom- 
Btances  of  this  case,  be  convicted  on  an 
indictment  charging  the  offence  of  rob- 
bery.    Regina  v.  Henry,  809 

THREATENING  TO  LAY  AN  INFORMA- 
TION, OBTAINING  MONEY  BY. 

A.  threatened  B.  that  he  would  infonoL 
against  him  for  Belling  spirits  without  a 
license,  unless  B.  would  give  him  a  sum 
of  money.  B.  had  not,  in  fact,  sold  any 
BpiritB ;  but  he  gave  A.  the  money  to  pre- 
Tent  an  information : — Held,  that  A.  was 
indictable  under  the  stat  18  Eliz.  e.  6,  8. 
4,  although  B.  had  not  committed  any 
offence,  and  although  no  information  was 
ever  preferred  nor  any  process  sued  out. 
Regina  ▼.  Beet^  868 

TIME,  REASONABLE. 
Su  Guarantee. 

TRADE,  USAGE  OF. 
Su  Aqbht'b  CoimiBBIOM. — Avotionbbb's 
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Commission.  —  Broker's  Commission.  — 
Carpsntsr.  — Colliers. 

TRAVERSE. 
Set  Postponing  Trial,  4,  5. 

1,  A.  was  indicted  at  the  assizes  for  perjury ; 
he  bad  neither  been  in  custody  nor  on  bail. 
After  the  bill  was  found,  A.'8  counsel  ap- 
plied to  have  the  case  tried  at  the  same 
assizes  at  which  the  bill  was  found.  The 
counsel  for  the  prosecution  objected,  and 
stated  that  no  notice  had  been  given  by 
the  defendant  to  the  prosecutor  of  his  in- 
tention to  try  at  these  assizes,  except  the 
present  application : — Held^  that  the  pro- 
secutor could  not  be  compelled  to  try  at 
these  assizes,  and  the  case  therefore  stood 
over  to  the  next  assizes.  Regina  v.  Trm- 
field,  284 

2.  If  a  person  be  indicted  for  a  misdemeanor, 
and  it  be  a  different  misdemeanor  from 
that  for  which  he  has  been  committed  or 
held  to  bail,  he  is  entitled  to  traverse, 
although  he  has  been  committed  or  bailed 
more  than  twenty  days.  Regina  jr.  How- 
eU,  437 

TREASON. 

See  Conspiracy. 

1.  To  constitute  the  treason  of  levying  war 
against  her  majesty  within  the  realm, 
there  must  be  an  insurrection,  there  must 
be  force  accompanying  that  insurrection, 
and  it  must  be  for  an  object  of  a  general 
nature ;  and  if  a  person  act  as  the  leader 
of  an  armed  body  who  enter  a  town,  and 
their  object  be  neither  to  take  the  town 
nor  attack  the  military,-  but  merely  to 
make  a  demonstration  to  the  magistracy 
of  the  strength  of  their  party,  either  to 
procure  the  liberation  of  certain  prisoners 
convicted  of  some  political  offence,  or  to 
procure  for  those  prisoners  some  mitiga- 
tion of  their  punishment,  this,  though  an 
aggravated  misdemeanor,  is  not  high  trea- 
son.    Regina  v.  IVost,  129 

2.  In  a  case  of  high  treason  the  prisoner  is 
not  bound  of  necessity  to  show  what  was 
the  object  or  meaning  of  the  acts  done. 
The  offence  charged  must  be  made  out  by 
those  who  make  the  charge.  Ibid. 

8.  The  court  will  not  order  that  money  taken 
from  a  prisoner  charged  with  high  treason 
be  restored  to  him,  unless  it  be  made  ap- 
pear to  the  court  that  the  money  forms  no 
part  of  the  proof  against  him.     Id,      181 

4.  Counsel  may  be  assigned  for  a  prisoner 
charged  with  high  treason  upon  an  appli- 
cation made  to  the  clerk  of  the  crown 
during  an  acyoumment  of  the  commission 
between  the  finding  of  the  indictment  and 
the  arraignment,  or  the  prisoner  will  be 
allowed,  if  he  wishes  it.  to  delay  naming 
liis  counsel  till  he  is  brought  up  to  be 
tried.     Id,  182 

6.  Prisoners  charged  with  high  treason  will 
be  allowed  copies  of  the  depositions 
against  them  on  the  terms  prescribed  by 
the  Stat  6  &  7  WilL  4,  o.  114,  a.  8.  Ibid. 


6.  A  person  charged  with  high  treason  can- 
not be  allowed  by  the  court  before  which 
he  is  tried  to  have  two  attorneys  xmleas 
they  be  partners.  Ibid. 

7.  The  court  before  whom  a  prisoner  is 
charged  with  high  treason  will  not  order 
that  papers  taken  from  his  honse  shonld 
be  restored  to  him,  neither  will  they  order 
that  he  shall  be  furnished  with  copies  of 
them.     Id.  183 

8.  The  only  counsel  in  a  case  of  high  trea- 
son who  are  recognised  by  the  court  are 
the  two  counsel  who  are  assigned  by  the 
court,  and  the  court  will  not  take  notice 
of  any  assistant  counsel.     Id.  134 

9.  In  a  case  of  treason  where  the  prisoner's 
counsel  asked  that  the  names  of  the  jurors 
should  be  t^ken  from  a  ballot-box  instead 
of  being  called  over  in  the  order  in  which 
they  stood  in  the  panel,  which  was  alpha- 
betical, and  this  proposition  was  acqui- 
esced in  by  the  attorney-general,  the 
court  allowed  the  names  of  the  jurors  to 
be  taken  from  a  ballot-box;  but  if  the 
attorney-general  had  objected,  the  court 
would  not  have  granted  the  application. 
Id.  185 

10.  The  provisions  of  the  stat.  6  Geo.  4,  c 
60,  s.  29,  with  respect  to  challenging  of 
jurors  by  the  crown,  is  a  mere  re-enact- 
ment of  the  law  on  this  subject  as  it  was 
before  the  passing  of  that  statute.    Id. 

186 

11.  The  challenge  of  a  jnror,  either  by  the 
crown  or  by  the  prisoner,  must  be  before 
the  oath  is  commenced.  The  moment  the 
oath  has  begun  it  is  too  late.  The  oath 
is  begun  by  the  juror  taking  the  book, 
having  been  directed  by  the  oflScer  of  the 
court  to  do  so ;  but  if  the  juror  takes  the 
book  without  authority,  neither  party 
wishing  to  challenge  is  to  be  prejudiced 
thereby.    Id.  187 

12.  In  charging  a  jury  with  a  prisoner  in  a 
case  of  high  treason,  it  is  not  necessary 
to  read  the  whole  of  the  indictment  at 
length  to  the  jury,  unless  the  prisoner  or 
his  counsel  wish  it ;  it  is  sufficient  for  the 
clerk  of  the  crown  to  state  the  substance 
of  it.     Id.  138 

18.  During  a  trial  for  high  treason,  which 
was  expected  to  last  several  days,  the 
court  onlered  that  the  prisoner's  attorney 
should  have  access  to  him  every  day  after 
the  rising  of  the  court,  till  10  p.  m.,  and 
before  the  sitting  of  the  court  from  7  a. 
m.,  although  it  was  stated  by  the  governor 
of  the  prison  that  the  prison  was  not  open 
for  any  other  purpose  till  half-past  7  a.  m., 
and  was  shut  for  the  night  at  9  p.  m.  Ibid. 

14.  In  a  case  of  high  treason  a  witness  was 
described  in  the  list  of  witnesses  as  "S. 
S.,  of  the  parish  of  St  W.,  in  the  borough 
of  N.,  in  the  county  of  M.,  labourer. "  N. 
was  a  place  with  6,000  inhabitants,  and 
formed  only  a  part  of  the  pariah  of  St  IV., 
which  was  a  large  parish  extending  be- 
yond the  borough  of  N. : — ffeld,  sufficient, 
and  that  it  was  neither  a  misdescriptioa 
nor  too  generaL    Id.  147 
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15.  In  a  case  of  high  treason  or  conspiracy 
the  proaeoutor  may  either  prove  the  con- 
spiracy which  renders  the  acts  of  the  co- 
conspirators admissible  in  eridence,  or  he 
may  prove  the  acts  of  the  different  per- 
sons, and  thus  prove  the  conspiracy; 
therefore,  in  a  case  of  high  treason,  where 
it  appeared  that  a  party  met,  which  was 
joined  by  the  prisoner  on  the  next  day, 
the  counsel  for  the  prosecution  was  al- 
lowed to  ask  what  directions  one  of  the 
party  gave  on  the  day  of  their  meeting  as 
to  where  they  were  to  go,  and  for  what 
purpose.     Regina  v.  Froti,  149 

16.  On  a  trial  for  high  treason  a  witness 
was  described  in  the  list  of  witnesses  as 
"of  Cross-y-Cylog,  in  the  parish  of  L." 
The  witness  stated  that  he  lived  near 
Cross-y-Cylog  (which  means  Cross-of-the- 
Cock),  and  that  there  were  two  public- 
houses,  each  so  called,  and  that  his  house 
was  between  them  and  sixty  yards  from 
each.  It  was  also  proved  that  there  was 
a  cluster  of  houses  at  this  place,  and  that 
a  witness  had  directed  invoices  to  one  of 
them  as  Cross-y-Cylog: — Ueld,  that  the 
witness  was  not  properly  described.     Id. 

150 

17.  In  a  case  of  high  treason  a  witness  was 
described  in  the  list  of  witnesses  as  **  M. 
J.,  of  P.,  in  the  parish  of  St.  W.,  in  the 
county  of  M.,  sometimes  abiding  at  the 
house  of  his  son  J.  J.,  in  the  parish  of  B., 
in  the  said  county."  The  witness  occu- 
pied a  house  at  P.,  in  the  parish  of  St 
W.,  in  which  his  wife  resided,  he  going  to 
work  with  his  son  and  returning  to  his 
house  at  P.  about  three  days  in  every  two 
months.  The  son's  house  was  in  the  pa- 
rish of  M.  and  not  in  the  parish  of  B. : — 
JIdd,  that  if  the  witness  had  been  de- 
scribed as  of  P.,  in  the  parish  of  St.  W., 
that  would  have  been  sufficient,  but  that, 
as  the  latter  part  of  the  description  was 
incorrect,  it  vitiated  the  whole.     Id,    151 

18.  In  a  case  of  high  treason  evidence  had 
been  given  for  the  prosecution  that  an 
armed  party  attacked  the  W.  hotel,  in 
which  the  magistrates  and  troops  were 
stationed.  To  show  that  the  intention  of 
the  party  was  not  treasonable,  but  was 
merely  to  procure  the  release  of  certain 
prisoners,  a  witness  was  called  to  prove 
that  on  the  party  arriving  at  the  hotel 
gate,  they  were  asked  by  a  special  con- 
stable what  they  wanted,  when  one  of 
them  answered,  "Surrender  up  your  pri- 
soners." It  was  proposed  to  call  evidence 
in  reply  to  show  that  that  was  not  said  at 
the  hotel  gate : — IMd,  that  this  was  pro- 
perly evidence  in  reply.     Id.  159 

19.  In  a  case  of  high  treason,  where  the 
Crown  gave  evidence  in  reply,  the  witness 
in  reply  was  called  before  the  second 
counsel  for  the  prisoner  addressed  the 
jury,  and  the  leading  counsel  for  the  pri- 
soner commented  on  the  evidence  in  reply 
also  before  the  second  counsel  for  the  pri- 
soner addressed  the  jury.     Id,  160 


20.  On  a  trial  for  high  treason  it  was  ob- 
jected, after  the  jury  had  been  charged 
with  the  prisoner,  but  before  the  first 
witness  was  examined,  that  the  prisoner 
had  had  no  list  of  witnesses  delivered  to 
him  under  the  stat.  7  Anne,  c.  21.  It 
appeared  that  the  indictment  was  found 
on  the  11th  of  December,  and  that  on  the 
12th  of  December  a  copy  of  it  and  of  the 
panel  of  the  jurors  intended  to  be  returned 
by  the  sheriff,  were  delivered  to  the  pri- 
soner, and  that  on  the  17th  of  December 
the  list  of  witnesses  was  delivered  to  him. 
The  prisoner  was  arraigned  on  the  81st 
of  December.  The  objection  to  the  de- 
livery of  the  list  of  witnesses  was,  that 
the  copy  of  the  indictment  and  the  lists  of 
jurors  and  witnesses  should  have  been  all 
delivered  at  the  tame  time  wimul  et  scmel : 
— Held  J  by  a  majority  of  the  Judges,  that 
the  delivery  of  the  list  of  witnesses  was 
not  a  good  delivery  in  point  of  law,  but 
that  the  objection  to  the  delivery  of  the 
list  of  witnesses  was  not  made  in  due  time, 
and  the  Judges  agreed  that  if  the  objec- 
tion had  been  made  in  due  time,  the  effect 
of  it  would  have  been  a  postponement  of 
the  trial  in  order  to  give  time  for  a  proper 
delivery  of  the  list.     Id.  162 

21.  If,  in  a  case  of  high  treason,  a  point  be 
reserved  for  the  opinion  of  the  fifteen 
Judges,  their  Lordships,  if  the  point  be 
argued,  will  only  hear  one  counsel  on 
each  side ;  and  as  the  counsel  are  in  the 
nature  of  amici  curisd,  their  Lordships 
will  hear  counsel  who  were  not  assigned 
at  the  trial.     Id,  165 

22.  If  cases  be  reserved  for  two  different 
prisoners  on  the  same  point,  and  both  are 
argued,  the  Judges  will  hear  each  case 
quite  separately,  unless  the  counsel  con- 
sent to  some  other  arrangement.         Ihid, 

23.  On  a  trial  for  high  treason  any  objection 
to  the  description  of  the  witness  in  the 
list  of  witnesses  must  be  taken  on  the 
voire  dire,  and  comes  too  Inte  after  the 
witness  is  sworn  in  chief.     Id,  188 

24.  If,  in  an  indictment  for  treason,  it  be 
stated  as  an  overt  act  that  the  prisoner 
discharged  at  the  Sovereign  a  pistol  load' 
ed  with  powder  and  a  certain  bullet^  and 
thereby  made  a  direct  attempt  on  the  life 
of  the  Sovereign :  the  jury  must  be  satis- 
fied that  the  pistol  was  a  loaded  pistol : 
that  is,  that  there  was  something  in  it 
beyond  the  powder  and  wadding ;  but  it 
seems  it  is  not  necessary  for  them  to  be 
satisfied  that  it  was  actually  loaded  with 
that  which  is  generally  known  by  the 
name  of  a  bullet.     Regina  v.  Oxford,    526 

25.  If  to  such  a  charge  the  defence  set  up 
be  insanity,  the  question  for  the  jury  will 
be  whether  the  prisoner  was  labouripg 
under  that  species  of  insanity  which  satis- 
fies them  that  he  was  quite  unaware  of 
the  nature,  character,  and  consequences 
of  the  act  he  was  committing  :  or,  in 
other  words,  whether  he  was  under  the 
influence  of  a  diseased  mind,  and  WM 
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really  aticonscious  at  the  time  he  was 
oomniitting  the  act  that  it  was  a  crime.' 
Regina  y.  Oxford^  525 

20.  If  the  jury  in  such  a  case  are  of  opinion 
that  the  prisoner  did  not  in  fact  do  all 
that  the  law  deems  essential  to  constitute 
the  offence  charged,  thej  must  find  him 
not  guilty  generally  ;  and  the  Court  have 
no  power  to  order  his  detention  under  the 
89  &  40  Geo.  3,  c.  94,  s.  2,  although  the 
jury  should  be  clearly  of  opinion  that  the 
prisoner  was  in  fact  insane,  such  a  state 
of  circumstances  appearing  to  be  casus 
omissus  in  the  act  Ibid. 

TRUL. 
Stt  Tbave&se. 

1.  A  defendant,  who  surrenders  to  take  his 
trial  on  a  charge  of  misdemeanor,  need 
not  stand  at  the  bar  to  be  tried,  but  may 
be  allowed  a  place  at  the  table  of  the 
Court.     Regina  v.  Lotaett,  402 

2.  A  person  who  surrenders  to  take  lys  trial 
on  a  charge  of  felony  at  the  assizes,  must 
be  tried  at  the  bar  of  the  Court,  and  can- 
not take  his  trial  in  any  other  part  of  the 
Court,  even  with  the  consent  of  the  pro- 
secutor.    Regina  t.  SL  George,  483 

TRIAL,  POSTPONING. 
See  Bail,  1. — Postpohino  Tbial. 

TROVER. 
See  Lien. 

UNDERLETTING. 
Su  Landlord  and  Tenant,  1. 

UNITY  OF  POSSESSION. 
iSee  Easkhbnt,  1. 

UNLAWFUL  ASSEMBLY. 
See  Conspiracy. 

1.  Any  meeting  assembled  under  such  cir- 
cumstances as,  according  to  the  opinion 
of  rational  and  firm  men,  are  likely  to 
produce  danger  to  the  tranquillity  and 
peace  of  the  neighbourhood,  is  an  unlaw- 
ful assembly  ;  and  in  viewing  this  ques- 
tion, the  jury  should  take  into  their  con- 
sideration the  hour  at  which  the  parties 
met,  and  the  language  used  by  the  persons 
assembled  and  by  those  who  addressed 
them,  and  then  consider  whether  firm  and 
rational  men,  having  their  families  and 
property  there,  would  have  reasonable 
ground  to  fear  a  breach  of  the  peace;  as 
the  alarm  must  not  be  merely  such  as 
would  frighten  any  foolish  or  timid  per- 
son, but  must  be  such  as  would  alarm 
persons  of  reasonable  firmness  and  cou- 
rage.    Regina  ▼.   Vif^cent,  91 

2.  Any  assembly  of  persons  attended  with 
circumstances  calculated  to  excite  alarm 
is  an  unlawful  assembly,  and  it  is  not  only 
"*awful  for  magistrates  to  disperse  an  un- 

»wful  assembly,  even  when  no  riot  has 


occurred  ;  but  if  they  do  not  do  so,  and 
are  guilty  of  criminal  negligence  in  not 
putting  down  any  unlawful  assembly, 
they  are  liable  to  be  prosecuted  for  a 
breach  of  their  duty.     Regma  ▼.  NtaU^ 

431 
3.  The  mode  of  dispersing  an  unlawful  a»> 
sembly  may  be  very  different  according  to 
the  circumstances  attending  it  in  each 
particular  case ;  and  an  unlawful  assem- 
bly  may  be  so  far  verging  towards  a  riot, 
that  it  may  be  the  bounden  duty  of  the 
magistrates  to  take  immediate  steps  to 
disperse  the  assembly ;  and  there  may  bo 
cases  where  the  magistrates  will  be  bound 
to  use  force  to  disperse  an  unlawful  as- 
sembly. Ibid. 

USAGE  OF  TRADE. 

Su  Agent's  Commission.  —  Auctioneu's 
Commission.  —  Broker's  Commission.  — 
Carpenter. — Colliers. 

USE  AND  OCCUPATION. 
See  Landlord  and  Tenant,  1,  2. 

VARIANCE. 
See  Amendment. — Coin,  2. 

VENUE. 

See  Parish. 

At  the  Central  Criminal  Court  a  person  was 
indicted  for  a  burglary  in  a  house,  which 
was  stated  in  the  indictment  to  be  "at 
the  parish  of  W."  The  prosecutor  stated 
that  the  correct  name  of  the  parish  was 
St,  Mary  W,  In  the  statute  4  &  6  Will.  4, 
c.  36  (the  Central  Criminal  Court  Act),  s. 
2,  this  parish  is  called  "the  parish  of 
TT. :"— iWrf,  sufficient  Regina  v.  Sl 
John,  40 

VERDICT. 

1.  In  an  action  against  the  owner  of  a  brig 
for  an  injury  done  to  a  sloop  belonging  to 
the  plaintiff,  the  amount  of  damage  proved 
was  upwards  of  £500 — the  jury  gave  a 
verdict  for  £250  only,  and  on  being  asked 
how  they  made  up  their  verdict,  replied 
that  in  their  opinion  there  were  faults  on 
both  sides: — Ileld,  that  notwithstanding 
this  the  plaintiff  was  entitled  to  the  ver- 
dict, as  there  might  be  faults  in  the  plain- 
tiff to  a  certain  extent,  and  yet  not  to 
such  an  extent  as  to  prevent  his  recover- 
ing.    Raisin  v.  Mitchell,  613 

2.  The  plaintiff  is  to  prove  his  case  to  the 
satisfaction  of  the  jury ;  and  if  he  leaves 
it  doubtful  either  from  the  circumstances 
which  surround  it  or  from  the  character 
of  his  witness,  the  defendant  is  entitled 
to  the  verdict     Long  v.  Bitc/u»ck^      619 

WARRANTY. 
See  Beqin,  Right  to,  6. 

WILL. 
See  Attestation,  2. — Will,  Sbcrstino^ 
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WILL,  SECRETINa. 

1.  SembUj  that  in  an  indictment  under  the 
BUt  7  &  8  Geo.  4,  e.  29,  s.  22,  for  de- 
stroying or  concealing  a  will  for  any 
fraudulent  purpose,  the  purpose  ought  to 
be  stated  in  the  indictment  ReyUia  ▼. 
MorriSy  89 

2.  If  a  defendant  concealed  a  will,  and  the 
money  which  ought,  by  the  will,  to  have 
gone  to  A.  and  B.,  and  with  it  paid  the 
debts  of  the  husband  of  the  next  of  kin 
to  whom  he  was  a  creditor,  this  would  be 
a  firaudulent  purpose  within  the  stat  7  & 
8  Geo.  4,  c.  29,  s.  21.  Jhid, 

WITNESS. 

See  AccsssAKT  BEro&a  ths  Fact,  8. — ^Eti- 
DBNCB,  6. — SHauvr,  1. — T&babon,  14, 16, 
17,  28. 

1.  The  calling  of  a  witness,  whose  name  is 
on  the  back  of  the  indictment  for  the 
other  side,  to  cross-examine,  is  by  no 
means  of  course.  It  is  discretionary 
even  in  felony,  but  it  is  a  discretion 
always  exercised,  and  it  seems  that  the 
same  discretion  may  well  be  exercised  in 
misdemeanor.     Regina  ▼.  Vmeent^  91 

2.  A  subscribing  witness  who  resides  in 
Dublin  is  out  of  the  jurisdiction  of  the 
courts  of  this  country  so  as  to  let  in 
proof  of  his  handwriting,  the  same  as  if 
he  were  dead.  Dot  d.  CounaeU  t.  Captr^ 
ton,  112 

8.  If,  since  the  execution  of  a  deed,  the 
subscribing  witness  to  it  has  become 
blind,  a  party  suing  on  the  deed  must,  if 
non  est  factum  be  pleaded,  call  the  sub- 
scribing  witness,  and  it  is  not  enough  to 
prove  the  handwriting  of  the  parties  exe- 
cuting the  deed  and  of  the  subscribing 
witness.     Onmk  t.  lUth^  197 


4.  A  butcher  sued  three  of  the  directors  of 
a  Zoological  Society  for  goods  supplied 
for  the  animals.  For  the  defence  a  wit- 
ness was  called  to  prove  that  the  plaintifT 
was  a  shareholder  in  the  society.  The 
witness  was  himself  a  shareholder,  and 
had  been  released  by  one  of  the  defend- 
ants:— Held^  that  the  witness  was  not 
competent  without  being  released  by  all 
the  three  defendants,  but  that  he  would 
be  so,  if  released  by  all  three  defendants, 
without  being  released  by  the  other  share, 
holders.     BetU  ▼.  Jontt,  199 

6.  A.,  an  attorney,  caused  B.  to  be  subpco- 
.  naed  as  a  witness  in  a  cause  in  which  A. 
was  attorney,  and  B.,  before  he  went  to 
the  assixes,  asked  A.  who  was  to  pay  him  ? 
and  A.  said  he  would  do  so.  After  the 
assixes,  at  which  B.  attended  and  was 
examined,  A.'8  clerk,  by  the  direction  of 
A.,  gave  B.  an  I  0  U  for  the  amount  of 
B.'s  expenses  and  loss  of  time,  which 
amount  A.  received  Arom  the  opposite 
party  after  the  costs  in  the  cause  had  been 
taxed: — Held^  that  B.  might  recover  the 
amount  from  A.  on  a  declaration  contain- 
in^t  counts  for  money  had  and  received, 
and  on  an  account  stated.  Evanu  v.  PMU- 
potta,  270 

WOUNDING. 

See  Assault,  6,  10,  11,  12,  18. — Attuipt- 

INO      TO     DiSCHABOS     LOAOSD     AbMS.  -* 

SHOonMO. 

On  a  charge  of  feloniously  cutting  with  in- 
tent to  do  grievous  bodily  harm,  it  is 
immaterial  whether,  if  death  had  ensued, 
the  crime  would  have  been  murder  or 
manslaughter.    Medina  t.  NiehoUe^     267 
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JUDGES 

or 

THE   COURT   OF  REVIEW, 

DURING  THE  PERIOD  OF  THE  REPORTS  CONTAINED  IN  THIS  VOLUME. 

Sir  THOMAS  ERSKINE,  Chief  Judge. 
Sir  J.  CROSS,  Judge. 
Sir  G.  ROSE,  Judge. 


MEMORANDA. 

On  the  23d  April,  1835,  Lord  Lyndhurat  resigned  the  Great  Seal, 
which  was  thereupon  put  into  commission,  and  on  the  following  day 
delivered  to  the  Right  Hon.  Sir  Charles  Christopher  Pepys,  Knt, 
Master  of  the  Rolls,  the  Right  Hon.  Sir  Lancelot  Shadwell,  Knt., 
Vice-Chancellor,  and  the  Right  Hon.  Sir  John  Bernard  Bosanguet, 
Knt,  one  of  the  Judges  of  the  Court  of  Common  Pleas,  as  Lords  Com- 
missioners. 

In  Hilary  Term,  1836,  the  Lords  Commissioners  resigned  the  custody 
of  the  Great  Seal,  which  was  thereupon  delivered  to  the  Right  Hon. 
Sir  Charles  Christopher  Pepys^  who  was  appointed  Lord  High  Chan- 
cellor of  England,  and  raised  to  the  peerage  by  the  title  of  Baron  Cot-- 
tenhamy  of  Cottenham,  in  the  county  of  Cambridge. 

Henry  Bickersteth,  Esq.,  one  of  his  majesty's  counsel,  was  appointed 
Master  of  the  Rolls,  in  the  place  of  Sir  Charles  Christopher  Pepys, 
and  was  also  raised  to  the  peerage,  by  the  title  of  Baron  Longdate,  of 
Laogdale,  in  the  county  of  Westmoreland. 

Their  lordships  took  their  seats  in  their  respective  courts  on  Tues- 
day, the  19th  January,  1836. 


611 


CASES    IN   BANKRUPTCY 

ARGUED  AND  DETERMINED 
IN 


Ex  parte  WILLIAM  LIVING.— In  the  matter  of  JOHN  TOMBS  and 
THOMAS  TOMBS.— p.  1. 

A  legal  mortgagee  is  not  entitled  to  the  rents  of  the  mortgaged  premises,  until  he  enters ;  and 
the  commissioner's  order  for  the  sate  of  the  property  is  not  equivalent  for  this  purpose. 

This  was  the  petition  of  a  legal  mortgagee,  for  liberty  to  bid  at  the 
sale  of  the  mortgaged  property,  and  to  receive  the  rents  and  profits 
which  had  already  become  due,  or  would  fall  due  previous  to  the  sale. 

On  the  21st  February,  1834,  theljankrupts  being  then  indebted  to  the 
petitioner  in  the  sum  of  2263/.  6,9.  3d.,  executed  a  mortgage  to  him  of 
several  leasehold  houses  for  securing  the  payment  of  that  sum,  subject, 
however,  as  to  part  of  the  property  which  was  comprised  in  one  of  the 
leases,  to  a  lien  of  Warburton  &  Co.,  for  the  sum  of  500/.,  and  to  a  certain 
under-lease  thereof  granted  by  the  bankrupts  to  one  George  Vicatt;  and 
subject  also,  as  to  other  parts  of  the  property,  which  were  comprised  in 
another  of  the  indentures  of  lease,  to  a  prior  mortgage  to  one  W.  Teape, 
3S  well  as  to  an  under-lease  to  the  wardens  of  St.  Saviour's,  Southwark. 

On  the  26th  Januar>^,  1835,  a  fiat  issued  against  the  bankrupts,  when 
the  whole  of  the  principal,  with  an  arrear  of  interest,  was  due  to  the 
petitioner  on  the  mortgage ;  and  on  the  12th  March  following,  the 
commissioner,  after  certifying  that  2323/.  9s.  was  then  due  to  the 
;^titioner  on  thatmortgage,  ordered  the  interest  of  the  petitioner  in  that 
portion  of  the  property  on  which  there  was  no  previous  encumbrance,  to 
be  sold;  and  that  out  of  the  moneys  arising  from  the  sale,  as  well  as  out 
of  the  residue  of  the  proceeds  of  the  sale  of  the  property  mortgaged  to 
H.  Teape,  after  the  satisfaction  of  H.  Teape's  mortgage,  there  should  be 
paid  to  the  petitioner  what  the  commissioner  had  so  found  due  to  him. 

It  appeared,  that  rents  to  a  considerable  amount  became  due  on  the 
25th  March,  from  the  tenants  of  the  mortgaged  property;  which  the 
petitioner  contended  ought  to  be  applied  in  payment  or  reduction  of  the 
interest  due  upon  the  mortgages,  in  the  first  place,  and  then  in  liquida- 
tion of  the  principal  due  thereon  respectively,  as  far  as  the  same  would 
extend. 

Mr.  Moore,  in  support  of  the  petition. 

Mr.  Monteath,  contra.  This  being  the  case  of  a  legal  mortgage,  the 
mortgagee  is  not  entitled  to  the  rents  and  profits  before  he  makes  an 
entry.  He  has  not  done  this,  nor  has  he  given  any  notice  to  the  tenants 
The  mere  order  of  sale  by  the  commissioner  gives  him  no  right  to  leceive 
the  rents,  for  such  order  is  not  equivalent  to  an  entry  for  the  forfeiture 
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The  court  said  there  was  no  doubt,  that  in  ordinary  cases,  an  entry 
on  the  mortgaged  premises  was  necessary  to  entitle  the  mortgagee  to 
demand  the  rents,  and  that  the  order  of  the  commissioner  for  the  sale 
of  the  property  was  not  equivalent  for  this  purpose.  Supposing  no 
bankruptcy  had  intervened,  and  the  parties  had  agreed  between  them- 
selves for  a  sale,  the  mortgagee  would  in  that  case  not  be  entitled  to  the 
rents  until  he  had  entered.  An  equitable  mortgagee  cannot  enter  on 
the  premises,  and  is  therefore  obliged  to  apply  for  the  interposition  of 
this  court  to  direct  a  sale ;  and  he  is  held  to  be  entitled  to  the  rents  from 
the  time  of  the  order  for  sale,  because  he  might  then  have  a  receiver 
appointed  the  moment  he  asked  it ;  and  the  order  of  sale,  therefore,  is 
considered  as  equivalent  to  the  appointment  of  a  receiver.  But  a  legal 
mortgagee  can  enter,  if  he  chooses,  immediately  on  the  forfeiture,  and 
must  stand  on  his  legal  right ;  he  has  already  sufficient  advantages  over 
the  other  creditors. 

Order  made  for  leave  to  bid,  but  refused  as  to  the  rents. 


Ex  parte  WILLIAM  BARRINGTON  the  vounger.— In  the  matter  of 
WILLIAM  BARRINGTON  the  elder.— p.  3. 

Notwithstanding  a  trader  take  the  benefit  of  the  Ihsolvent  act,  and  the  debt  of  a  creditor  be  duly 
inserted  in  the  schedule,  the  debt  is  still  a  good  petitioning  creditor's  debt  to  support  a  subse- 
quent fiat 

This  was  an  original  petition  to  the  Lords*  Commissioners  of  the 
Great  Seal,  praying  for  an  order  to  annul  the  fiat,  on  the  ground  that 
there  was  not  a  good  petitioning  creditor's  debt  It  appeared,  that  in 
the  year  1829,  the  bankrupt  took  the  benefit  of  the  insolvent  debtors' 
act,  7  Geo.  4,  c.  16 ;  when  he  owed  a  debt  to  one  John  Lowe,  whose 
name  was  inserted  in  the  schedule,  but  who  died  before  the  notice  was 
sent  to  him  which  is  required  by  the  42d  section  of  that  act,  leaving  E. 
L.  Sidebotham  and  another  person  his  executors.  In  February,  1833, 
the  executors  issued  a  fiat  against  the  bankrupt  on  the  debt  included  in 
the  schedule  delivered  into  the  Insolvent  Court.  At  a  sale  of  the  bank- 
rupt's estate  under  the  fiat,  the  petitioner  was  declared  the  purchaser 
of  some  land  which  formed  a  portion  of  the  bankrupt's  property ;  but  he 
objected  to  the  title,  and  refused  to  complete  the  purchase.  On  a  peti- 
tion, however,  that  was  presented  by  the  assignee  to  the  Court  of  Review, 
the  petitioner  was  ordered  to  complete  the  purchase; (a)  which  decision 
was  afterwards  confirmed  on  appeal  to  the  lords'  commissioners.  (A) 
The  question  was,  whether  the  debt  of  the  petitioning  creditors  was 
sufficient  to  support  the  fiat. 

Mr.  Jacobs  and  Mr.  Bethell^-  in  support  of  the  petition.  The  present 
case  is  distinguishable  from  that  of  Jellis  v.  Mountford^  4  B.  &  Aid.  256, 
(6  E.  C.  L.  R.  420,)  which  may  be  cited  by  the  other  side,  and  in  which 
it  was  held,  that  a  creditor  of  an  insolvent  trader  may  issue  a  commission 
against  him,  after  his  discharge  under  the  insolvent  act,  notwithstanding 
the  creditor's  debt  was  included  in  the  schedule.  But  that  case  was 
decided  under  the  53  Geo.  3,c.  102,  which  differs  from  the  last  insolvent 
act  of  7  Geo.  4,  c.  16.     If  the  present  fiat  is  allowed  to  stand,  the  con- 

(a)  See  Ex  parte  Sidebotham,  3  Dea.  &.  Cb.  818. 
ib)  See  Ex  parte  Barrington,  4  Dea.  &  Ch.  461. 
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sequence  will  be,  that  the  old  debts,  from  which  the  bankrupt  was 
exonerated  by  his  discharge  under  the  insolvent  act,  will  be  revived, 
and  proveable  against  his  estate.  That  the  old  creditors  are  not  entitled 
to  a  dividend  pari  pa^su  with  the  new  creditors,  appears  manifest  from 
ihe  case  of  Barton  v.  Tattersall,  1  Russ.  &  M.  237.  There  a  person  had 
taken  the  benefit  of  the  insolvent  act  on  two  different  occasions ;  first  in 
1814,  and  then  in  1820 ;  he  died  in  1826,  leaving  assets  more  than  suf- 
ficient for  payment  of  all  the  debts  which  he  had  contracted  subsequent 
to  the  second  insolvency ;  and  the  coiurt  decided,  that  the  assets  should 
be  applied,  first,  in  payment  of  those  subsequent  debts ;  secondly,  of  the 
debts  under  the  second  insolvency ;  and  lastly,  of  the  debts  under  the 
first  insolvency.  If  it  should  be  objected,  that  the  petitioner  in  this  case 
has  not  a  sufficient  interest  to  entitle  him  to  petition  to  annul  the  fiat,  the 
answer  is,  that  he  is  aggrieved  by  having  an  estate  forced  on  him  as  a 
purchaser,  to  which  he  insists  the  assignees  can  make  no  title ;  and  it  is 
settled  in  Ex  parte  Lane,  Mont.  12,  that  any  injured  party  may  petition 
to  supersede.  The  1 3th  section  of  the  insolvent  act,  7  Geo.  4,  c.  57,  pro- 
vides, that  notwithstanding  the  insolvency,  a  commission  of  bankrupt 
may  be  taken  out  within  two  months.  The  inference  is,  therefore,  that 
after  that  period  a  commission  cannot  be  issued,  and  that  the  assignment 
under  the  insolvency  must  stand  good.  If  that  is  the  c^mstruction  of  the 
insolvent  act,  what  property  can  be  affected  by  the  fiat  ?  If  there  is  no 
estate  on  which  it  can  operate,  it  is  a  nullity,  as  in  the  case  of  a  third 
commission  being  issued  against  a  bankrupt ;  Fowler  v.  Coster,  10  B.  & 
C.  427,  (21  E.  C.  L.  R.  104.)  There  can  be  no  good  petitioning  credit- 
or's debt,  unless  an  action  at  law  can  be  brought  for  the  recovery  of  it ; 
and  the  language  of  the  bond  given  by  the  petitioning  creditor  implies, 
that  his  debt  is  one  which  would  support  an  action  at  law.  A  mere 
equitable  debt  will  not  sustain  a  fiat.  The  insolvent  act  declares  that 
all  future  estate  is  to  vest  in  the  assignees  under  the  insolvency;  but  if  a 
subsequent  fiat  is  permitted  to  operate  on  the  insolvent's  estate,  that 
declaration  is  of  no  effect.  The  real  object  of  a  fiat  is  to  give  execution 
to  those  creditors,  who,  if  a  fiat  had  not  issued,  could  by  legal  or  equi- 
table remedies  have  compelled  payment. 

Mr.  Swanston,  Mr.  Teed,  and  Mr.  J.  Russell,  for  the  assignee.  The 
petitioner  in  this  case  cannot  be  heard  to  invalidate  the  fiat.  He  is  not 
a  creditor  of  the  bankrupt,  but  merely  a  purchaser  of  land  under  the  fiat, 
and  he  now  applies  to  annul  the  fiat,  because  he  dislikes  his  purchase. 
With  respect  to  the  arguments  founded  on  the  bankrupt's  discharge 
under  the  insolvent  debtors'  act,  7  Geo.  4,  c.  57,  it  is  clear  that  that 
statute  did  not  intend  to  exclude  the  right  of  a  creditor  to  issue  a  com- 
mission of  bankruptcy  against  the  insolvent.  For  the  61st  section,  in 
enumerating  the  suits  and  executions,  which  the  bankrupt  is  protected 
from,  specifies  any  writ  of  fieri  facias,  or  elegit,  on  a  judgment — any 
action  on  a  new  promise,  or  on  any  statute  or  recognisance,  but  makes 
no  mention  of  a  commission  of  bankrupt.  The  rule  in  the  construction 
of  the  statutes  must  therefore  prevail  in  this  instance,  namely,  expressio 
unius  est  exclusio  alterius  Then  as  to  the  debt  of  the  petitioning  cre- 
ditor being  inserted  in  the  insolvent's  schedule,  this  is  not  enough  to 
bind  the  creditor ;  for  the  7  Geo.  4,  c.  57,  s.  42,  requires  notice  to  be 
given  to  the  creditors  of  the  insolvent's  intention  to  take  the  benefit  of 
the  act.  Here,  neither  the  petitioning  creditors,  nor  their  testator,  had 
any  such  notice ;  notwithstanding  an  affidavit  made  in  the  Insolvent 
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Court  states  that  the  notice  was  served  personally  on  John  Lowe  on  the 
9th  January,  1830,  the  very  day  on  which  the  executors  were  able  to 
produce  a  certificate  that  Mr.  Lowe  was  buried.  The  affidavit,  also,  is 
not  signed  (a)  by  the  deponent,  by  whom  it  purports  to  have  been 
ntiade.  [Lord  Commissioner  Shadwell.  By  the  42d  section  of  the 
Insolvent  Act,  notice  is  to  be  given,  as  the  court  shall  direct.  Is  there 
any  general  rule  of  the  Insolvent  Court  requiring  an  alBdavit  ?]  There 
is.  The  service  of  the  notice  is,  indeed,  the  main  protection  of  the  insol- 
vent against  the  claims  of  the  creditor.  But  in  the  present  case,  if  the 
petitioning  creditor  had  brought  an  action  against  the  bankrupt,  and  the 
latter  had  moved  to  stay  proceedings  by  reason  of  his  discharge  under 
the  insolvent  debtors'  act,  the  court  could  make  no  order,  inasmuch  as 
the  bankrupt  could  not  prove  the  service  of  the  notice  upon  the  creditor. 
The  case  oi  Jellis  v.  Mountford,  4  B.  &  Aid.  2^,  (6  E.  C.  L.  R.  420.) 
is  conclusive  in  favour  of  the  validity  of  the  present  fiat ;  for  no  material 
diiference  exists  between  the  then  insolvent  act,  and  that  which  is  now 
in  force.  And  with  respect  to  Fowler  v.  Coster^  and  that  class  of  cases, 
which  decide  that  the  lord  chancellor  has  no  power  to  issue  a  second 
commission,  before  the  bankrupt  has  obtained  his  certificate  under  tht* 
first,  they  were  all  overruled  by  Lord  Brouoham  m  Ex  parte  Welch^ 
Mont.  276. 

Mr.  Jacoby  in  reply.  It  has  been  contended  by  the  other  side,  that 
the  petitioner  in  this  case  has  no  interest,  that  can  enable  him  to  apply 
to  annul  the  fiat.  But  the  order  made  against  him  by  the  Court  of  Re- 
view, for  the  specific  performance  of  an  agreement  to  purchase  under  a 
fiat, — supposing  it  to  be  invalid, — is  sufiicient  to  give  him  a  locu^  standi 
in  court,  for  the  purpose  of  setting  it  aside.  It  is  admitted,  that  the  peti- 
tioning creditors  in  this  case  had  no  notice  within  the  terms  of  the  42d 
section  of  the  insolvent  act ;  but  that  is  a  question  for  the  Insolvent 
Court,  which  may,  if  it  please,  on  that  ground  revoke  the  insolvent's 
discharge.  The  creditor  cannot  avail  himself  of  the  objection  in  another 
court.  Suppose,  an  order  of  the  Court  of  Chanceiy  was  given  in  evi- 
dence on  a  trial  at  law,  and  it  was  objected  that  the  adverse  clerk  in 
court  had  not  been  served  with  a  subpoena  to  hear  judgment,  there  being 
no  affidavit  of  such  service, — would  that  nullify  the  order,  or  render  it 
inadmissible  in  evidence  ?  Clearly  not ;  it  must  be  regularly  set  aside, 
before  it  can  be  impeached  in  any  other  court. 

Lord  Commissioner  Shadwell. — The  question  we  have  to  determine 
in  this  case  is,  whether  a  fiat  can  be  supported  against  a  party,  which  is 
issued  after  he  has  obtained  his  discharge  under  the  insolvent  debtors' 
act,  the  debt  of  the  petitioning  creditors  having  been  included  in  tlie 
insolvent's  schedule.  It  has  been  insisted,  that  after  such  insertion  of 
,  the  debt  and  name  of  the  creditor  in  the  schedule,  the  debt  is  gone  and 
destroyed  for  all  purposes  whatever.  The  question  entirely  depends 
upon  t5he  construction  of  the  insolvent  act,  7  Geo.  4,  c.  57.  Now,  on 
looking  into  the  act,  the  first  thing  that  strikes  one  is,  that  the  legislature 
has  nowhere  in  positive  terms  declared  the  debt  to  be  extinguished  for 
all  purposes,  nor  that  no  commission  shall  be  afterwards  issued ;  on  the 
contrary,  the  13th  and  14th  sections  of  the  act  expressly  contemplate 
the  taking  out  a  commission  of  bankrupt.     For  the  1 3th  section  declares, 

(a)  Thig  turned  out  to  be  the  fact  For  on  Lord  Commissioner  Shadwell  sending  for  the 
original  affidavit  from  the  Insolvent  Debtors'  Court,  it  appeared  to  have  been  sworn  at  Man- 
chester, before  an  official  peiaon,  but  without  any  signature  of  the  deponent 
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*«  that  the  filing  of  the  petition  of  every  person  in  actual  custody,  who 
shall  be  subject  to  the  laws  concerning  bankrupts,  and  who  shall  apply 
V>y  petition  to  the  said  court  for  his  or  her  discharge  from  custody,  ac- 
cording to  this  act,  shall  be  accounted  and  adjudged  an  act  of  bank- 
ruptcy, from  the  time  of  filing  such  petition."  And  the  14th  section 
directs,  that  where  the  assignment  to  the  provisional  assignee  of  the  In- 
solvent Court  shall  become  void  by  reason  of  the  insolvent  being  declared 
bankrupt,  within  the  period  limited  by  the  act,  the  assignment  and 
schedule  shall  nevertheless  be  filed,  and  the  court  proceed  to  adjudicate. 
These  sections  must  be  taken  to  apply  to  cases,  where  the  act  of  bank- 
ruptcy has  been  committed,  before  the  party  has  petitioned  to  take  the 
benefit  of  the  act.  Then  the  14th  section  goes  on  to  provide,  that  if, 
after  the  execution  of  such  assignment  by  the  insolvent,  he  shall  obtain 
his  certificate  under  any  such  commission  of  bankrupt,  the  right  and 
interest  of  the  provisional  assignee  in  any  property,  real  or  personal, 
whatsoever,  "  remaining  to  such  prisoner  after  the  obtaining  of  such 
certificate,  or  thereafter  in  any  way  coming  to  him,"  shall  be  the  same 
as  if  the  assignment  had  been  valid  at  the  time  of  the  execution  thereof. 
It  is  perfectly  plain,  therefore,  a^  it  appears  to  me,  that  the  legislature 
contemplated  that  a  remedy  might  be  had  for  the  payment  of  debts  by 
means  of  a  commission  of  bankruptcy,  notwithstanding  the  discharge 
of  the  party  under  that  act. 

The  nth  section  of  the  act  directs,  that  the  insolvent  shall,  at  the  time 
of  subscribing  his  petition,  execute  a  conveyance  and  assignment  to  the 
provisional  assignee  of  all  his  right  and  interest  in  all  his  real  and  per- 
sonal estate,  and  of  all  future  estate  and  effects,  which  the  prisoner  may 
purchase,  or  which  may  revert,  descend,  be  devised  or  bequeathed,  or 
come  to  him,  before  he  shall  become  entitled  to  his  final  discharge,  in 
pursuance  of  the  act.  This  section,  therefore,  provides  for  one  species 
of  future  estate,  namely,  such  as  may  come  to  the  insolvent  after  the 
execution  of  the  conveyance,  and  before  the  operation  of  his  final  dis- 
charge, leaving  property  afterwards  acquired  open  to  the  operation  of  a 
subseq^uent  clause. 

The  46th  section  enacts,  that  upon  the  insolvent  swearing  to  the  truth 
of  his  schedule,  and  executing  such  warrant  of  attorney  as  is  directed 
by  the  act,  the  court  may  adjudge  that  he  shall  be  discharged  from  cus- 
tody, at  such  time  as  the  court  shall  direct,  as  to  the  several  debts  due  at 
the  time  of  filing  his  petition  to  the  several  persons  named  in  his  sche- 
dule as  creditors.  That  section  seems  to  point  to  this,  that  the  insolvent 
shall  be  discharged  from  prison,  and  that  his  person  shall  be  protected 
as  to  the  debts  therein  mentioned. 

The  57th  section  enacts,  that  before  any  adjudication  shall  be  made, 
the  court  shall  require  the  insolvent  to  execute  a  warrant  of  attorney  to 
authorize  the  entering  up  of  a  judgment  against  him  in  the  name  of  the 
assignee,  for  the  amount  of  the  debts  stated  in  the  schedule ;  and  if  at 
any  time  it  shall  appear  that  the  insolvent  is  of  ability  to  pay  such  debts, 
or  that  he  is  dead,  leaving  assets  for  that  purpose,  the  court  may  permit 
execution  to  be  taken  out  upon  such  judgment  for  such  sum  as  the  court 
shall  order,  to  be  distributed  rateably  amongst  his  creditors,  as  in  the 
case  of  a  dividend ;  and  such  further  proceedings  may  be  had  upon  such 
judgment,  from  time  to  time,  until  the  whole  of  the  debts  shall  be  fully 
paid  and  satisfied.     The  debts  here  alluded  to,  are  the  debts  specified  in 
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the  insolvent's  schedule ;  which,  therefore,  in  the  contemplation  of  the 
statute,  still  exist,  notwithstanding  his  discharge. 

The  58th  section  provides,  that  where  the  insolvent  shall,  after  his 
discharge,  become  entitled  to  property,  which  cannot  be  taken  in  execu- 
tion under  the  judgment,  and  the  insolvent  refuses  to  convey  it  to  the 
assignee,  the  assignee  may  apply  to  the  court ;  which  may  order  the  in- 
solvent to  be  imprisoned  until  he  does  convey  it. 

Now,  it  is  very  remarkable,  that  the  legislature  should  contemplate  a 
proceeding  for  the  satisfaction  of  the  insolvent's  debts,  by  a  legal  process 
against  his  future  property,  and  yet  provide  for  the  recovery  of  it  in  this 
vague  and  collateral  manner.  If  the  insolvent  become  subsequently 
entitled  to  stock,  there  is  nothing  to  prevent  that  from  vesting  in  his 
assignees,  the  same  as  any  other  chattel ;  for  that  is  expressly  provided 
for  by  the  59th  section.  The  legislature,  therefore,  could  never  mean 
that  property  subsequently  acquired  by  the  insolvent  should  not  be  lia- 
ble to  the  payment  of  his  debts ;  notwithstanding  the  provisions  of  the 
61st  section,  which  I  shall  come  to  presently. 

The  60th  section  of  the  act  declares,  that  no  person  who  shall  have 
become  entitled  to  the  benefit  of  the  act,  shall  at  any  time  thereafter  be 
imprisoned,  by  reason  of  the  judgment  so  as  aforesaid  entered  up  against 
him,  or  by  reason  of  any  debt  or  sum  of  money,  or  costs,  with  respect  to 
which  such  person  shall  have  become  so  entitled,  or  by  reason  of  any 
judgment,  decree,  or  order  for  payment  of  the  same ;  but  tliat  upon 
every  arrest  or  detainer  in  prison  upon  any  such  judgment  so  entered 
up  as  aforesaid,  or  by  reason  of  any  such  debt,  &c.,  it  shall  and  may  be 
lawful  for  any  judge  of  the  court,  from  which  any  process  shall  have 
issued  in  respect  thereof,  upon  proof  made  to  his  satisfaction  that  the 
cause  of  such  arrest  or  detainer  is  such  as  hereinbefore  mentioned,  to 
release  such  prisoner  from  custody ;  unless  it  shall  appear  to  the  judge, 
that  such  adjudication  as  aforesaid  was  made  without  due  notice  (where 
notice  is  by  the  act  required)  being  given  to  or  acknowledged  by  the 
plaintiff,  or  being  by  him  dispensed  with  by  the  acceptance  of  a  dividend 
luider  the  act,  or  otherwise;  and  the  judge  has  also  a  discretionary 
power  to  order  costs  to  be  paid  to  the  prisoner,  which  are  incurred  on 
such  occasion.  This  section  plainly  confines  the  benefit  to  the  exemp- 
tion of  the  insolvent's  person  from  arrest. 

Then  the  61st  section  enacts,  that  after  any  person  shall  become  enti- 
tled to  the  benefit  of  the  act,  no  writ  of  fieri  facias,  or  elegit,  shall  issue 
on  any  judgment  obtained  against  him,  for  any  debt  or  sum  of  money 
to  which  he  shall  have  so  become  entitled,  nor  in  any  action  upon  any 
new  contract,  or  security  for  payment  thereof,  except  upon  the  judgment 
entered  up  against  the  insolvent  according  to  the  act ;  and  that  if  any 
suit  or  action  should  be  brought,  or  any  scire  facias  be  issued  against 
such  person,  his  heirs,  executors,  or  administrators,  for  any  such  debt  or 
sum  of  money,  &c.,  it  shall  be  lawful  for  him  or  them  to  plead  generally 
that  such  person  was  duly  discharged  according  to  the  act,  and  that  such 
order  remains  in  force,  without  pleading  any  other  matter  specially ; 
whereto  the  plaintiff  may  reply  generally,  and  deny  the  matters  pleaded 
as  aforesaid,  or  reply  any  other  matter  or  thing  which  may  show  the 
defendant  not  to  be  entitled  to  the  benefit  of  the  act,  or  that  he  was  not 
duly  discharged  according  to  the  provisions  thereof,  in  the  same  manner 
as  the  plaintiff  might  have  replied,  in  case  the  defendant  had  pleaded 
specially. 
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Now,  it  appears  to  me,  from  reading  this  last  section,  that  it  only  ap- 
plies to  legal  proceedings ;  for  though  the  word  "  suit"  might,  without 
any  thing  further,  mean  a  suit  in  equity,  yet  an  action  at  law  is  also 
denominated  a  suit ;  and  when  the  section  provides  that  the  party  may 
"reply  generally,"  it  could  not  contemplate  a  suit  in  equity,  to  whicii 
the  expression  would  be  inapplicable.  But  the  whole  language  of  tlie 
statute  evidently  points  to  this,  that  notwithstanding  the  discharge  of  the 
insolvent,  the  debt  was  intended  to  exist,  and  continue  still  a  legal  debt, 
until  satisfaction  by  payment ;  and,  consequently,  it  is  one  sufficient  to 
support  a  fiat  in  bankruptcy. 

I  think  it  unnecessary  to  refer  to  the  case  of  Jellis  v.  Movntfordy  A 
B.  &  Aid.  256,  (6  E.  C.  L.  R.  420,)  as  that  was  decided  under  a  different 
act  of  parliament ;  but  it  is  a  complete  authority  for  the  decision  of  the 
present  case,  so  far  as  the  rcasonuig  in  regard  to  the  operation  of  the 
then  act  is  applicable  to  that  which  is  now  in  force. 

Upon  the  whole  of  the  case,  therefore,  my  opinion  is,  that  the  fiat  is 
valid,  and  that  the  petition  ought  to  be  dismissed  with  costs. 

Lord  Commissioner  Bosanquet. — I  am  also  of  opinion  that  this  peti- 
tion must  be  dismissed.  Ishall  not  go  into  the  first  question,  namely, 
whether  the  debt  of  the  petifioning  creditor  was  sufficiently  described  in 
the  insolvent's  schedule;  for  my  opinion  proceeds  on  the  same  grounds 
as  have  been  stated  by  my  brother  lord  conmiissioner.  It  has  been 
laid  down,  however,  by  several  judges,  that  the  clause  in  the  act  relating 
to  description  is  to  be  construed  liberally.  It  has  been  contended,  that 
the  notice  required  by  the  act  of  parliament  to  be  given  by  the  insolvent 
was  insufficient ;  and  four  or  five  cases  were  cited  in  support  of  that 
position.  I  think  it  unnecessary,  however,  to  consider  that  question ; 
because,  even  admitting  the  sufficiency  of  the  notice,  and  that  the 
description  of  the  debt  in  the  insolvent's  schedule  is  correct,  I  think 
there  is  a  sufficient  debt  remaining  due  to  the  petitioning  creditors  to 
support  the  fiat.  That  it  was  a  good  debt  owing  to  their  testator,  John 
Lowe,  at  the  time  of  the  bankrupt  taking  the  benefit  of  the  insolvent 
act,  there  is  no  doubt  whatever ;  and  the  question  is,  whether  that  debt 
has  been  discharged  by  the  provisions  of  the  7  Geo.  4,  c.  57.  Now, 
what  is  the  benefit  to  which  the  insolvent  is  entitled  under  the  provisions 
of  this  act?  By  the  46th  section  it  is  declared,  that  upon  the  insolvent 
doing  certain  things  therein  specified,  the  court  may  adjudge  "  that  such 
prisoner  shall  be  discharged  from  custody ^  as  to  the  several  debts  and 
sums  of  money  due  or  claimed  to  be  due  at  the  time  of  filing  such  pri- 
soner's petition."  What  that  section  provides,  therefore,  is,  that  the 
insolvent  shall  be  discharged  from  arrest ;  not  that  he  shall  be  dis- 
charged from  his  debts.  Then,  if  we  look  to  the  60th  and  61st  sections 
of  the  act,  the  same  construction  applies  to  them.  Thus,  the  60th  sec- 
tion enacts,  that  no  person,  who  shall  become  entitled  to  the  benefit  of 
the  act,  shall  at  any  time  thereafter  be  imprisoned ;  but  that  upon  every 
arrest  or  detainer  in  prison,  a  judge  may  release  such  prisoner  from 
custody.  And  the  61st  section  enables  the  insolvent,  in  case  of  any 
suit  or  action  being  brought  against  him,  to  plead  generally, "  that  he  was 
duly  discharged  according  to  this  act  by  the  order  of  adjudication." 
The  question  then  arises,  what  is  that  discharge  ?  Does  the  act  intend 
to  discharge  him  from  the  debt?  If  so,  it  is  very  inaccurately  worded  ; 
for  it  was  easy  to  have  said,  "  shall  be  discharged  from  the  debt."  That 
the  statute  contemplated  the  issuing  of  a  commission  of  bankruptcy 
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after  the  discharge  of  the  insolvent,  plainly  appears  from  the  language 
of  the  13th  and  14th  sections.  A  question  similar  to  the  present  was 
decided  in  the  case  already  referred  to  of  Jellis  v.  Mountfordy  4  B.  & 
Aid.  256,  (6  E.  C.  L.  R.  420 ;)  which,  though  it  did  not  turn  on  the  con- 
struction of  the  last  insolvent  act,  arose  out  of  an  act  in  pari  materia^ 
namely,  the  53  Geo.  3,  c.  102,  which  contained  expressions  much 
stronger  in  favour  of  the  absolute  discharge  of  the  insolvent,  than  the 
present  act  contains ;  and  in  that  case,  the  Court  of  King's  Bench  held, 
that  the  debt  was  not  discharged,  but  was  still  capable  of  supporting  a 
commission.  One  of  the  judges  there  observes,  that  although  the  insol- 
vent debtor's  act  may  be  a  bar  to  an  action,  yet  the  creditor  is  not 
thereby  deprived  of  all  legal  remedy.  There  are  some  words  intro- 
duced into  the  last  act,  which  are  not  in  the  former:  thus,  in  the  61st 
section  it  is  declared,  that  the  insolvent  shall  be  discharged  from  "  any 
new  contract ;"  whicli  seems  to  imply  that  the  old  debt  must  still  exist,  as 
a  consideration  for  such  new  contract.  It  seems  to  me,  as  Lord  Tenter- 
den  remarked  in  Jellis  v.  Mouniford^  that  "  if  the  legislature  had  in- 
tended to  exluiguish  the  debt,  one  word  would  have  been  sufficient ; 
but  no  such  word  is  found  in  the  act  of  Parliament.  On  the  contrary, 
for  all  purposes  of  obtaining  relief  and  ultimate  payment,  in  common 
with  the  rest  of  the  creditors,  the  debt  is  still  recognised  as  in  existence.'' 
I  think,  therefore,  that  the  debt  in  the  present  instance  is  a  good  debt  to 
support  the  fiat.  Petition  dismissed  with  costs. 


Ex  parte  HARE  and  others.— In  the  matter  of  WILLIAM  FEAR 
and  HENRY  COWARD;  and  in  the  matter  of  JAMES  COW^ 
ARD.— p.  16. 

H.  takes  a  house  in  his  own  name,  and  puts  his  own  furniture  therein,  for  the  use  of  the  firm  of 
H.  and  J. ;  the  rent  and  other  expenses  are  paid  hy  the  partnership,  the  apprentices  are 
hoarded  and  lodged  there,  and  the  house  is  occupied  entirely  for  the  purposes  of  the  trade ; 
J.  living  in  the  house,  and  H.  himself  residing  elsewhere:  Htld^  that  the  furniture  must  be 
considered  as  in  the  reputed  ownership  of  H.  and  J.,  and  as  forming  part  of  the  joint  capital 
and  stock  of  the  partnership. 

This  was  the  petition  of  the  assignees  of  Fear  and  Coward  for  the 
delivering  up  of  household  furniture  and  other  effects  claimed  by  them 
as  belonging  to  the  bankrupt,  Henry  Coward,  under  the  following 
circumstances : — 

Some  time  previous  to  the  10th  August,  1833,  Henry  Coward,  James 
Coward,  and  one  Richard  Moore,  carried  on  the  business  of  linen-dra- 
pers in  partnership,  at  No.  20,  Bond  Street,  Bath,  under  the  firm  of 
Cowards  and  Moore.  Henry  Coward  also  carried  on  the  business 
of  an  upholsterer  at  Bath,  in  copartnership  with  William  Fear,  imdcr 
the  firm  of  Fear  and  Co.,  from  January,  1832,  till  the  4th  December, 
1833.  On  the  10th  August,  1833,  the  copartnership  between  Cowards 
and  Moore  was  dissolved  by  mutual  consent,  as  far  as  regarded  Moore, 
and  thenceforth  Henry  Coward  and  James  Coward  carried  on  the  busi- 
ness in  copartnership  till  the  time  of  their  bankruptcy.  On  the  4th  De- 
cember, 1833,  a  joint  fiat  in  bankruptcy  was  issued  against  William 
Fear  and  Henry  Coward,  under  which  they  were  duly  declared  bank- 
rupt, and  the  petitioners  were  chosen  assignees. 

On  the  10th  December,  1833,  a  separate  fiat  was  issued  against  James 
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Coward,  under  which  he  was  also  duly  declared  a  bankrupt;  upon 
which  his  assignees  possessed  themselves  of  certain  household  furniture, 
linen,  and  china,  found  in  the  house.  No.  20,  Bond  Street,  Bath,  to  the 
value  of  308/.  18^.,  insisting  that  the  same  wsis  not  distributable  among 
the  separate  creditors  of  Henry  Coward.  The  petitioners,  on  the  con- 
trary, contended,  that  the  whole  of  these  effects  were  the  bona  fide  pro- 
perty of  Henry  Coward,  and  that  the  same  never  formed,  nor  were 
considered  part  of  the  partnership  property  of  either  of  the  firms  of 
Cowards  and  Moore,  or  Henry  Coward  and  James  Coward. 

The  prayer  was,  that  the  assignees  of  James  Coward  might  be 
ordered  to  deliver  up  to  the  petitioners  the  household  furniture,  linen, 
and  china,  or  to  pay  to  them  the  proceeds  thereof,  for  distribution  among 
the  separate  creditors  of  Henry  Coward ;  and  that  the  costs  of  this 
application  might  be  paid  by  the  assignees  of  James  Coward. 

In  support  of  the  claim  of  the  petitioners,  it  was  sworn  by  Henry 
Coward,  that  he  bought  the  furniture  with  his  own  money,  in  1824,  and 
kept  it  at  his  then  dwelling-house  in  Bath,  until  1832,  when  he  removed 
it  to  the  house  in  Bond  Street,  which  he  took  himself,  and  for  which  he 
was  alone  rated  to  the  poor-rate;  that  the  name  of  "H.  Coward"  ap- 
peared singly  on  the  outside  of  the  house  until  February,  1833,  when 
the  letter  "H"  was  struck  out,  and  the  letter  "s"  added  to  the  word 
"  Coward ;"  that  he  daily  took  his  meals  there,  and  occasionally  slept 
there ;  and  that  it  was  well  known  throughout  Bath,  that  the  furniture 
appertaining  to  the  house  belonged  to  himself. 

On  behalf  of  the  respondents,  it  was  sworn  by  James  Coward,  that 
although  the  lease  was  taken  in  the  name  of  Henry  Coward,  it  was 
really  taken  by  him  for  the  use  of  the  partnership  of  Cowards  and 
Moore,  and  ^hat  half  the  rent  and  the  expenses  of  the  house  were  paid 
by  the  firm  of  Cowards  and  Moore,  until  the  10th  August,  1833 ;  when 
James  Coward,  who  had  previously  lived  with  Henry  Coward  at  an- 
other house  in  Bath,  removed  to  the  house  in  Bond  Street ;  that  from 
that  period  all  the  expenses  of  housekeeping  were  paid  by  the  partner- 
ship, and  the  apprentices  were  boarded  and  lodged  there,  and  that  part 
oi  the  stock  in  trade  was  kept  in  the  two  drawing-rooms ;  that  on  the 
dissolution  of  the  partnership  between  Cowards  and  Moore,  it  was  pro- 
vided by  a  clause  in  the  articles  of  dissolution,  that  all  the  fiurniture, 
goods,  linen,  and  other  effects  which  had  been  supplied  tp  Moore  from 
the  business,  for  the  use  of  the  house,  should  be  considered  to  belong  to 
the  continuing  partnership  between  H.  and  J.  Coward ;  that  Henry 
Coward  did  not  sleep  in  the  house  after  June,  1832 ;  and  that  James 
Coward  continued  in  possession  of  the  furniture  and  effects  until  De- 
cember, 1833,  when  he  became  a  bankrupt.  It  was  sworn  also  by 
Moore,  that  when  he  entered  into  partnership  with  Henry  Coward,  it 
was  agreed  between  him  and  Henry  Coward,  that  Moore  should  buy 
the  furniture  of  Henry  Coward,  but  that  no  valuation  was  made  of  it, 
nor  was  the  purchase  completed.  And  it  was  sworn  by  the  collector 
of  the  poor-rate,  that  in  the  year  1833,  the  house  was  rated,  generally, 
in  the  name  of  "  Coward." 

The  affidavits  in  reply  stated,  that  after  the  removal  of  the  furniture 
from  Henry  Coward's  former  residence,  and  before  the  dissolution  of 
the  partnership  of  Cowards  and  Moore,  Henry  Coward  often  slept  in 
the  house  in  Bond  Street,  to  which  the  furniture  was  removed;  and  that 
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James  Coward,  in  his  examination  before  the  commissioners,  stated  that 
the  furnitm-e  was  the  property  of  Henry  Coward. 

Mr.  Swanston^  and  Mr.  Ayrton^  in  support  of  the  petition.  This  is 
entirely  a  question  of  reputed  ownership,  and  we  contend  that  Henry 
Coward  was  the  real  owner  of  this  property,  there  being  no  suggestion 
that  it  was  reputed  to  be  the  separate  property  of  James  Coward.  It 
will  be  absurd  to  contend,  as  the  respondents  must  do  in  this  case,  that 
the  mere  circumstance  of  placing  goods  and  chattels  belonging  to  A.,  in 
premises  occupied  by  A.  and  B.,  is  sufficient  to  give  a  reputation  of 
ownership  to  B.  Even  supposing  that  James  Coward  had  the  furniture 
in  his  possession,  the  case  does  not  come  within  the  72d  section  of  the 
bankrupt  act;  for  he  was  not  the  reputed  owner;  and  that  section, 
however  beneficial  it  may  be  in  some  cases,  ought  not  to  be  applied  to 
any  that  do  not  come  within  the  very  words  of  it ;  Greening  v.  Clark j 
4  B.  &  C.  316,  (10  E.  C.  L.  R.  341.)  In  Storer  v.  Hunter,  3  B.  &  C. 
376,  (10  E.  C.  L.  R.  115—118,)  Lord  Tenterden  says,  that  if  the  pes- 
session  of  things  is  consistent  with  the  fact  of  a  person  being  absolute 
owner,  and  also  of  his  not  being  absolute  owner,  the  mere  possession 
of  such  things  ought  not  to  raise  an  inference  in  the  mhid  of  any  cau- 
tious person,  that  the  person  in  possession  is  the  owner.  In  the  present 
case,  if  James  Coward  had  any  interest  in  this  funiiture,  it  could  only 
be  as  tenant  in  common  with  Henry  Coward ;  and  it  was  said  by  Lord 
Hardwicke,  in  the  case  oi  Ex  parte  Flyn,  1  Atk.  185,  that  the  posses- 
sion of  one  of  several  tenants  in  common  is  iK)t  evidence  of  a  separate 
property  in  himself,  the- possession  of  one  being  the  possession  of  all. 
An  important  distinction  is  drawn  by  Mr.  Justice  Bayley,  in  Lingard 
V.  Messiter,  1  B.  &  C.  308,  (S  E.  C.  L.  R.  83,)  as  to  the  operation  of  the 
clause  relating  to  the  order  and  disposition  of  property  in  the  possession 
of  the  bankrupt  at  the  time  of  his  bankruptcy.  He  says,  "  There  are 
two  classes  of  cases,  where  property  demised  to  the  bankrupt  has  been 
held  to  pass  to  his  assignees,  under  the  statute  21  Jac.  1,  c.  19 ;  the  first 
is,  where  the  bankrupt  has  once  been  the  owner,  the  other  where  he 
has  not.  The  evidence  required  to  establish  reputed  ownership  in  each 
of  these  cases  is  different.  In  the  fonner  case,  when  it  is  once  proved 
that  the  bankrupt  has  been  the  owner,  and  has  continued  hi  possession 
till  the  time  of  the  act  of  bankruptcy,  the  presumption  is,  that  he  has 
then  continued  in  possession  in  the  character  of  owner ;  and,  therefore, 
proof  of  those  facts  is  prima  facie  evidence  that  the  bankrupt  is  both 
reputed  and  real  owner.  In  the  latter  case,  the  mere  possession  of  the 
things  demised  may  not  of  itself  be  sufficient  tt)  show  that  the  bankrupt 
was  the  reputed  owner  of  them ;  and  it  may  then  be  necessary  for  the 
assignees  to  establish  that  fact  by  other  circumstances."  Mr.  Justice 
HoLROYD,  also,  in  the  same  case,  thus  expresses  himself:  "The  pro- 
perty in  this  case  was  demised  to  a  person  who  had  been  the  owner, 
and  contiiuied  in  his  possession  till  the  time  of  his  act  of  bankruptcy.  If 
it  had  been  demised  to  a  person  who  never  had  been  the  owner,  and  he 
afterwards  became  bankrupt,  the  mere  possession  might  not  be  sufficient 
to  show  that  he  was  either  the  real  or  reputed  owner.  The  same  dis- 
tinction is  taken  by  this  court  in  Ex  parte  PViggins,  2  Deac.  &  Chit, 
270,  in  which  the  chief  judge  says, "  Inasmuch  as  there  has  been  no 
proof  in  this  case,  that  the  horse  was  ever  the  property  of  the  bank- 
rupts, slight  circumstances  will  be  sufficient  to  show  that  it  did  not  really 
belong  to  them."     And  Sir  J.  Cross  also  observes,  "  No  one  witness  has 
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been  called  on  the  part  of  the  assignees,  to  say,  that  he  ever  gave  the 
bankrupts  credit,  as  being  the  owners  of  the  horse."  Tiiere  are  also 
various  other  cases,  in  which  the  mere  possession  of  property  does  not 
carry  with  it  the  reputation  of  ownership,  as  in  the  case  of  ready  fur- 
nished lodgings ;  which  is  an  instance  put  by  Mr.  Justice  Ashurst,  in 
Walker  v.  Burnell,  1  Doug.  317.  And  Mr.  Justice  Buller,  ui  the 
same  case,  says,  "  Possession  of  goods  exposed  for  sale  in  a  shop  may 
be  within  the  statute ;  but  the  possession  of  furniture  in  a  house  is  no 
more  evidence  of  a  right  to  that  furniture,  than  of  a  right  to  the  house." 

Mr.  Spence,  and  Mr.  Bellamy^  for  the  respondents.  Where  the  proper- 
ty of  one  of  two  partners  is  in  their  joint  possession,  it  must  be  considered 
as  in  the  order  and  disposition  of  each  of  the  partners.  [Sir  J.  Cross. 
Has  it  ever  been  decided,  that  where  the  separate  property  of  one  partnei 
happens  to  be  in  the  possession  of  the  two,  it  is  to  be  considered  the 
property  of  the  partnership,  when  the  property  itself  does  not  consist  of 
stock  in  trade  ?]  [Sir  G.  Rose.  The  question  is,  whether  by  the  mode 
of  dealing,  as  between  themselves,  the  furniture  is  not  to  be  considered 
in  this  particular  instance  as  the  goods  and  chattels  of  the  partnership.] 
Here  there  was  an  express  stipulation,  in  the  articles  of  dissolution  of  the 
partnership  of  Cowards  and  Moore,  that  all  the  furniture  and  other  elTects, 
which  had  been  supplied  to  Moore,  should  be  considered  as  belonging  to 
the  continuing  partnership  between  H.  and  J.  Coward.  It  cannot  be 
denied,  that  the  furniture  was  used  by  James  Coward  for  the  purposes 
of  the  partnership.  But  whether  it  was  in  the  reputed  ownership  of 
James  Coward,  or  considered  to  be  the  joint  property  of  Henry  Coward 
and  James  Coward,  the  petition  must  be  in  either  case  dismissed. 

Mr.  Swanston^  in  reply.  The  clause  in  the  articles  of  dissolution, 
relied  on  by  the  other  side,  as  to  the  furniture  supplied  to  Moore,  cannot 
be  intended  to  relate  to  the  bulk  of  the  furniture  in  the  house,  which 
was  originally  the  property  of  Henry  Coward.  The  clause  in  the  bank- 
rupt act  relating  to  reputed  ownership,  it  is  admitted  on  all  hands,  is  a 
harsh  law,  and  one  which  ought  not  to  be  extended.  The  state  of  cir- 
cumstances on  which  the  statute  is  to  operate  is,  when  the  property  is 
left  in  the  entire  order  and  disposition  of  the  bankrupt  at  the  time  of  the 
act  of  bankruptcy.  The  respondents  must  therefore  show,  that  at  the 
time  of  the  act  of  bankruptcy  of  James  Coward,  the  furniture  was 
reputed  to  be  his  separate  property.  Tliey  are  bound  to  show,  also, 
what  the  state  of  circumstances  was,  when  Henry  Coward  committed 
an  act  of  bankruptcy.  But  this  is  altogether  a  case  in  which  the  statute 
.  does  not  apply ;  for  in  no  instance  has  it  been  determined,  that  property 
belonging  to  one  of  two  parties,  because  it  happens  to  be  in  the  joint 
possession  of  the  two,  is  to  be  considered  in  the  order  and  disposition  of 
the  other  partner.  There  are  only  two  questions  in  this  case  for  the 
consideration  of  the  court, — ^the  real  ownership  of  the  property,  and  the 
reputed  ownership.  Either  the  goods  were  the  real  property  of  Henry 
Coward,  or  the  reputed  property  of  H.  and  J.  Coward.  [Erskine,  C.  J. 
In  Ex  parte  Hunter^  2  Rose,  382,  where  two  of  three  partners  claimed 
an  exclusive  interest  in  the  property  of  the  partnership,  alleging  that  the 
third  was  only  entitled  to  a  small  share  of  the  profits,  not  of  the  capital, 
Lord  Eldon  observed,  "  There  is  scarcely  a  partnership,  in  which  the 
members  of  it  are  not  entitled  in  different  interests ;  and  yet,  upon  a 
bankruptcy,  their  creditors  take  it  as  the  promiscuous  joint  property  of 
them  all.     It  may  be,  perhaps,  diificult  to  say,  how  ihe  rule  obtained  at 
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first;  but  it  is  now  too  well  established  to  be  controverted."     That 
seems  to  be  the  point  to  which  you  should  apply  your  argument.]    I  do 
not  question  tlie  propriety  of  the  decision  in  that  case ;  which  did  not, 
however,  depend  so  much  upon  bankruptcy,  as  upon  contract.     [Er- 
sKiNE.  C.  J.     It  was  there  decided,  that  as  between  the  partnership  and 
the  creditors,  the  property  in  dispute  was  to  be  considered  as  partnership 
property.]    I  submit,  that  that  case  has  no  application  to  the  present ;  foi 
there  is  no  suggestion  here,  that  the  furniture  was  partnership  property, 
but  the  property  of  one  of  the  partners.     Lord  Eldon  never  said  in  tlial 
case,  that  the  property  had  become  the  property  of  the  three  partners. 
[EusKixE,  C.  J.     He  held,  that  the  creditors  of  the  partnership  were 
to  take  it  as  the  property  of  the  three.]     I  do  not  deny,  that  if  one  of 
several  partners  has  property,  which,  by  agreement,  is  to  be  used  for  the 
purposes  of  the  partnership,  it  must  in  that  case  be  taken  to  be  in  the 
order  and  disposition  of  all  the  partners.     But  that  is  not  the  present 
case.     [Sir  G.  Rose.     From  the  mode  of  dealing  of  the  members  of  a 
partuei*ship,  a  chattel,  or  even  real  property,  may  be  taken  to  be  the 
property  of  the  partnership.]     [Sir  J.  Cross.     There  may  possibly  be  a 
distinction  in  this  case,  that  the  property  here  was  not  stock  in  trade.] 
In  all  the  cases,  where  the  property  of  one  of  several  partners  has  been 
hold  to  belong  to  the  partnership,  it  has  been  on  the  ground  of  contract 
As  to  the  statement  of  part  of  the  stock  in  trade  being  deposited  in  the 
drawing-rooms,  what  evidence  is  there  that  the  tables  and  chairs  in  those 
rooms  were  considered  to  be  the  property  of  the  partners  ?    But  the 
question  of  reputed  ownership  cannot  be  entered  into,  without  referring 
to  the  time  of  the  act  of  bankruptcy;  and  here  no  evidence  of  that  kind 
has  boon  given.     No  such  result,  as  is  contended  for  by  the  respondents 
in  this  case,  could  possibly  arise,  witliout  a  contract ;  and  there  is  no 
sugijestion  here  that  the  property  of  one  partner  was  hy  contract  to  be 
consulerod  as  partnership  property,  and  for  partnership  purposes. 
Ekskine,  C.  J. — It  seems  agreed  on  all  hands,  that,  as  between  the 

Imrtners  themselves,  this  furniture  would,  but  for  the  bankruptcy,  have 
)elonged  to  Henry  Coward.  But  the  question  of  property  in  this  case, 
is  not  a  question  between  partners  in  a  state  of  solvency,  but  one  between 
the  creditors  of  one  bankrupt  partner,  and  the  creditors  of  the  other  bank- 
rupt partner.  Then,  was  the  furniture  here  in  the  reputed  ownership 
of  Henry  Coward? — or  was  it  reputed  to  be  the  joint  property  of  the 
partnei-ship  ?  The  house  in  which  it  was  deposited,  it  is  very  true,  was 
tuketi  by  Henry  Coward,  but  the  rent  and  other  expenses  were  paid  by 
the  firm.  The  furniture  was  put  into  the  house  by  Henry  Coward,  but 
the  house,  together  with  the  furniture,  was  occupied  for  partnership 
piui)oses.  The  apprentices  were  boarded  and  lodged  in  the  house,  and 
indeed  in  every  other  respect  the  house  appears  to  have  been  in  the 
ji>iiit  occupation  of  the  partnership,  for  the  purposes  of  their  trade. 
The  drawing-rooms  were  used  as  show-rooms;  and  Moore,  as  long  as 
he  continued  a  partner  in  the  concern,  resided  in  the  house.  It  appears 
to  nu\  Tiuit  by  the  arrangeuients  made  between  these  parties,  the  furni- 
ture naist  be  ivusulered  as  part  of  the  joint  capital  and  stock  of  the  two 
jmvtnirs,  ami  nmst  be  distributed  between  the  joint  creditors  of  Heury 
auil  Jaiues  Coward,  I  therefore  think  the  assignees  of  Fear  and  H. 
Cow  aid  iiuve  not  made  out  their  case,  and  that  this  petition  must  be 
di^uiivMHl, 

Su  J.  t^Hoss, — This  case  depends  upon  a  nice  question  of  fact,  which 
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has  not  been  distinctly  proved.  It  was  stated,  first,  that  this  house  was 
taken  and  furnished  by  one  of  the  partners,  and  was  lent  by  him  to  the 
others,  for  the  purposes  of  the  partnership.  If  the  furniture  had  been 
really  lent  by  one  partner  to  the  other,  and  that  circumstance  had  been 
satisfactorily  established  in  evidence,  it  might  have  made  some  distinc- 
tion in  the  case.  But  upon  what  express  terms  the  furniture  was  so 
lent,  does  not  in  any  way  appear ;  it  might  probably  be  supplied  by  him 
as  part  of  his  capital  in  the  business.  But  in  whatever  manner  it  got 
into  the  house,  it  does  not  appear  that  Henry  Coward  had  any  right  to 
remove  the  furniture,  if  he  had  wished  to  do  so.  It  was  used  in  com- 
mon by  all  the  partners ;  and  when  Moore  goes  out  of  the  partnership, 
every  thing  remains  as  before,  with  only  one  exception,  namely,  that 
the  addition  which  Moore  had  made  to  the  furniture  should  be  con- 
sidered as  belonging  to  the  continuing  partnership  between  H.  and  J. 
Coward.  This,  therefore,  became  partnership  property,  independently 
of  the  operation  of  the  statute ;  but  I  think  the  whole  of  the  furniture 
was  in  the  reputed  ownership  of  H.  and  J.  Coward. 
Sir  J.  Rose  concurred. 

Petition  dismissed. 


Ex  parte  JOHN  LEE   BENHAM  and  Others.— In  the  matter  of 
CHARLES  BRAMWELL.— p.  26. 

A  commi^ioner  finds  that  one  of  two  agsignees  retained  in  his  hands  a  sum  of  money  for  a  cer- 
tain period,  without  paying  it  into  the  hands  of  the  bankers  chosen  by  the  creditors,  and  then 
charges  both  assignees  with  interest  thereon  at  20/.  per  cent,  per  annum,  under  the  6  G.  4, 
c.  16,  s.  104: — Htld,  that  the  commissioner  had  no  right  to  charge  both  assignees  for  the 
retainer  of  one,  unless  he  found  that  the  other  assignee  "knowingly  permitted^  the  retainer; 
nor  was  the  commissioner  justified  in  charging  even  the  one  who  retained  the  money,  unless 
he  found  that  it  was  culpably  retained  by  him. 

Where  the  accounts  of  the  assignees  have  been  audited  by  the  commissioner,  in  which  certain 
items  have  been  allowed,  the  accounts  cannot  be  reopened  fur  the  purpose  of  disallowing 
those  items,  without  an  order  of  the  court 

Where  the  solicitors  to  the  commission  received  from  the  assignees  the  amount  of  their  bill  of 
costs,  which  had  been  bona  fide  incurred,  for  defending  a  suit  in  Chancery  brought  against 
the  assignees ;  and  the  major  part  of  the  creditors  and  the  official  assignee  applied  for  an  order 
on  the  solicitors  to  refund  the  amount,  on  the  ground  that  the  commiraioner  had  certified  that 
the  suit  was  improvidently  defended,  and  that  he  had  disallowed  the  amount  of  the  costs  in 
the  assignees'  accounts ;  the  petition  was  dismissed  with  costs,  except  as  against  the  official 
assignee. 

Where  petitioners  come  voluntarily  before  the  court,  to  enforce  an  illegal  order  made  by  a  com- 
missioner, they  will  not  be  protected  by  such  order  from  having  their  petition  dismissed  with 


This  was  the  petition  of  the  major  part  in  number  and  value  of  the 
creditors  who  had  proved  under  the  commission,  and  the  official  assii^nee ; 
praying  that  the  creditors'  assignee,  and  the  solicitor  to  the  commission, 
might  be  directed  to  pay  certain  suras  of  money  to  the  official  assignee, 
pursuant  to  an  order  of  Mr.  Commissioner  Fane^  which  was  made  under 
the  following  circumstances. 

The  commission  issued  on  the  15th  of  April,  1826;  under  which  John 
Wheeler  and  Henry  Butler  were  chosen  assignees,  who  appointed 
Messrs.  Mayhew  and  Johnston  solicitors  to  the  commission.  In  July, 
1830,  J.  Wheeler,  one  of  the  assignees,  became  bankrupt,  and  subse- 
quently left  England,  and  contmued  to  reside  abroad.    On  the  23d  Sep- 
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tember,  1831,  the  other  assignee,  H.  Butler,  attended  a  meeting  of  the 
commissioners  for  the  purpose  of  auditing  the  assignees'  accounts ;  when 
the  same  were  duly  audited  by  the  commissioners,  who  found  that  there 
was  then  a  balance  of  625/.  16*.  in  the  hands  of  the  assignees.  The 
account  rendered  by  Butler  at  this  audit  meeting  contained  an  item  of 
27/.  Is,  for  taxed  Chancery  costs  to  December,  1828,  and  another  item 
of  50/.  9*.  6d.  for  other  taxed  Chancery  costs. 

On  the  nth  February,  1833,  the  petitioner,  Whitmore,  was  appointed 
official  assignee ;  when  Mr.  Commissioner  Fane,  to  whom  the  commis- 
sion had  been  transferred  under  the  provisions  of  the  Bankruptcy  Court 
act,  ordered  the  existing  assignees  to  pay  and  deliver  over  all  moneys, 
books,  papers,  and  effects  in  their  possession  to  the  official  assignee  ;  in 
consequence  of  which  order  a  sum  of  168/.  9s.  lid.  was,  on  the  22d 
July,  1823,  paid  by  Messrs.  Mayhew  and  Jolmslon,  the  solicitors,  to 
the  official  assignee. 

On  the  8th  March,  1834,  another  audit  meeting  was  held,  by  adjourn- 
ment after  two  previous  meetings,  before  Mr.  Commissioner  Fane; 
when  an  account  was  exhibited  by  Butler,  containing,  among  other 
items,  a  snm  of  68/.  7*.  8d.  for  the  amount  of  the  costs  of  a  Chancery 
suit  by  the  London  Dock  Company  against  the  assignees,  which  account 
was  allowed  by  the  commissioner. 

On  the  8th  January*  1835,  a  third  audit  meeting  was  held  before  Mr. 
Commissioner  Fane,  who  upon  that  occasion  signed  the  follo^"ing  me- 
morandum, which  he  ordered  to  be  entered  on  the  proceedings : — 

"  In  the  Court  of  Bankruptcy,  &c.,  8th  January,  1835. 

"  Memorandum,  that  I,  the  luidersigned  Commissioner  of  the  Court 
of  Bankruptcy,  did  sit  at  the  time  and  place  above-mentioned,  for  the 
purpose  of  further  considering  the  account  of  Henry  Butler  and  John 
Wlicelcr,  assignees  of  the  estate  and  effects  of  the  above-named  Charles 
Bramwell,  when  the  said  Henry  Butler  appeared  before  me,  and  insisted 
that  he  and  his  co-assignee  had  fully  accounted  for  the  said  estate.  But 
it  appearing  to  me,  that  the  said  Henry  Butler  retained  in  his  hands  tlie 
sum  of  24G/.  18*.  Id.  (being  the  remainder  of  the  sum  of  625L  15«.  !(/., 
admitted  by  him  to  be  in  his  hands  on  the  23d  September,  1831,  after, 
deducting  the  sums  of  je65  and  313/.  17*.,  claimed  to  be  due  to  the  soli- 
citors for  their  bills,)  from  tlie  23d  September,  1831,  up  to  the  23d  July, 
1833,  without  paying  the  same  into  the  hands  of  the  bankers  chosen  by 
the  creditors,  I  have  charged  them  with  the  sum  of  90/.  10*.  7d.,  being 
mteresi  at  tlie  rate  of  d820  per  cent  per  annum  upon  the  said  sum  of 
246/.  18*.  Id.  for  the  period  aforesaid.  And  it  appearing  to  me,  that 
the  expenses  of  a  certain  interpleading  suit  in  Chancery,  to  which  the 
said  assignees  were  made  defendants,  in  consequence  of  a  claim  made 
by  them  to  certain  wines  in  the  custody  of  the  London  Dock  Company, 
were  occasioned  by  the  conduct  of  the  said  assignees,  in  refushig  to 
abandon,  and  yet  taking  no  step  to  enforce  such  claim  from  the  year 
1826  down  to  the  present  time ;  and  it  appearing  to  me,  that  such  ex- 
penses ought  not,  under  the  circumstances  aforesaid,  to  be  allowed  as 
against  the  estate,  I  have  recharged  the  said  assignees  with  the  sums 
of  27/.  1*.  and  50/.  9*.  6d.y  for  which  they  have  taken  credit  in  an  ac- 
count rendered  to  the  conunissioners  on  the  23d  day  of  September,  1881, 
as  payments  made  to  the  solicitors  for  their  bills  of  costs  in  sucli  suit; 
and  I  have  also  recharged  them  with  the  sum  of  68/.  7*.  Sd.,  for  which 
'^'-edit  is  takeu  in  the  account  (marked  B.,  filed  with  these  proceedings) 
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f  the  6th  day  of  March,  1834,  as  a  payment  made  to  the  solicitors,  for 
iheir  further  charges  in  the  same  suit.  And  it  appearing  to  me,  that 
there  is  an  overctiarge  in  the  sum  of  65/.  charged  to  the  said  account 
(marked  B.)  of  6/.  13*.  6d.,  and  an  overcharge  in  the  sum  of  313/.  17jf. 
charged  to  the  same  account  of  12/.  8*.  lOrf.,  and  an  overcharge  in  the 
sum  of  14/.  5s,  charged  to  the  same  account  of  3/.  11*.  8rf.,  I  have  fur- 
ther charged  the  said  assignees  with  the  said  sums  of  6/.  13*.  6rf.,  12/. 
8*.  lOd.j  and  3/.  Us.  Sd.  And  I  find,  that  there  is  now  due  from  the 
said  assignees  the  sum  of  259/.  2s.  9d. ;  the  particulars  of  which  are  set 
forth  in  the  account  hereunto  annexed,  (marked  C.;)  and  I  direct  the 
said  assignees,  and  each  of  them,  to  pay  the  said  sum  to  Mr.  William 
Whitmore,  the  official  assignee  in  this  matter. 

JR.  G.  C.  Fane,  Commissioner." 

In  pursuance  of  this  order,  the  official  assignee  applied  to  Mr.  Butler 
for  the  payment  of  the  sum  of  259/.  2s.  9d.,  and  to  Messrs.  Mayhew 
and  Johnston  for  the  payment  of  168/.  12*.  2d. ;  who  disputed  their  lia- 
bility to  pay  either  of  these  sums. 

No  dividend  had  ever  been  made  under  the  commission ;  and  the 
only  money  applicable  to  a  dividend  was  the  sum  of  168/.  9s.  lid.  paid 
into  the  hands  of  the  official  assignee,  under  the  order  of  the  commis- 
sioner ;  the  remainder  of  the  bankrupt's  estate,  which  was  considerable, 
having  been  consumed  in  law  expenses. 

The  petition  prayed,  that  Butler,  and  Mayhew  and  Johnston,  might 
be  directed  to  pay  to  the  official  assignee  the  sum  of  168/.  12*.  2d.,  and 
that  Butler  might  be  also  directed  to  pay  the  sum  of  .90/.  10*.  7d.^ 
making  together  the  sum  of  259/.  2*.  9d.,so  found  by  the  commissioner 
to  be  due  to  the  bankrupt's  estate ;  and  that  the  costs  of  the  application 
might  be  directed  to  be  paid  by  the  assignee,  and  the  solicitors,  per- 
sonally. 

The  respondents  admitted  their  liability  to  repay  the  sums  of  6/.  13*. 
6rf.,  12/.  8*.  lOt/.,  and  31.  lis.  Sd.,  as  these  sums  had  been  overcharged 
by  mistake,  but  they  contended  they  were  not  liable  to  refund  the  other 
sums  specified  in  the  commissioner's  order. 

Mr.  J.  Russell,  and  Mr.  Bacon,  in  support  of  the  petition.  As  the 
respondents  have  not  excepted  to,  or  appealed  from,  the  order  of  the 
commissioner,  it  seems  to  be  a  matter  of  course  that  this  court  should 
grant  its  own  order,  for  the  purpose  of  having  that  order  carried  into 
effect.  The  respondents  all  agree,  that  the  balance  specified  in  the 
commissioner's  certificate  remains  in  the  hands  of  Mayhew  and  John- 
ston. With  regard  to  the  bills  already  Jtaxed,  it  is  admitted  that  the 
^ourt  will  not  review  the  taxation,  or  go  into  the  question  of  quantum, 
but  merely  deal  with  such  objections  as  are  founded  upon  principle. 
The  respondents,  it  is  presumed,  will  contend  that  the  commissioner  had 
no  jurisdiction  to  recharge  the  assignees  with  the  sums  specified  in  his 
order,  because  the  former  commissioner  had  allowed  these  sums  on  a 
previous  audit.  But,  unless  the  court  determine  that  one  audit  is  con- 
clusive, and  can  never  be  reopened,  the  court  will  correct  any  error  in 
that  audit,  which  may  be  injurious  to  the  bankrupt's  creditors.  The 
present  commissioner  is  not  bound  by  the  mere  signatures  of  the  former 
commissioners  to  the  memorandum  of  what  was  then  due  to  the  solici- 
tors. In  Ex  parte  Jipplegarth,  2  Deac.  &  Chit.  101,  it  was  decided, 
that  although  an  audit-meeting  has  closed,  and  the  accounts  of  the 
assignees  are  then  settled,  yet  the  commissioner,  at  any  future  meeting, 
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has  power  to  examine  the  assignees  as  to  moneys  received  before,  and 
not  included  in,  such  accounts,  and  to  reinvestigate  those  accounts  gene- 
rally, if  need  be.  Upon  that  occasion  the  chief  judge  said,  that  "  the 
duty  of  commissioners  was  progressive  and  continuous,  and  tliat  the 
legislature  never  meant  to  screen  assignees  in  this  wise,  and  to  shut  out 
the  power  of  setting  accounts  right,  upon  the  disclosure  of  other  prior 
receipts  by  agents."  [Sir  G.  Rose.  Supposing  the  order  of  the  com 
missioner  is  correct,  how  can  you  enforce  your  claim  against  the  soUci- 
tors  ?  The  commissioner's  certificate  limits  the  demand  expressly,  as 
against  the  assignees.']  Upon  the  general  jurisdiction  of  the  court,  and 
the  situation  in  which  the  soUcitor  stands  as  an  officer  of  the  court.  It 
appears,  too,  from  Mr.  Mayhew's  own  afiidavit,  that  he  acknowledges 
the  sum  of  168/.  12^.  2d.  to  be  still  in  his  hands;  and  therefore  the 
court  has  power  to  order  him  to  pay  the  money  to  the  party  entitled  to 
it.  The  assets  of  a  bcinkrupt  are  in  the  nature  of  trust-moneys ;  and  if 
trust-money  comes  into  the  hands  of  another  person,  he  is  bound  lo 
refund  it  according  to  the  trusts.  He  becomes  himself  a  trustee  of  all 
assets  in  his  hands,  knowing  them  to  be  assets.  If,  in  a  case  of  this 
description,  the  solicitor  was  not  to  be  held  jointly  liable  with  the 
assignees,  the  result  would  be  most  detrimental  lo  the  administration  of 
justice  in  bankruptcy.  The  amoimt  of  the  debts  proved  under  this  com- 
mission is  only  £1500 ;  and  yet  the  bills  of  costs  of  Mayhew  and  John- 
ston, including  the  messenger's  bill,  amount  to  more  than  de900.  The 
solicitors  ought  not  to  have  suffered  the  assignees  to  be  engaged  in  a 
suit  in  Chancery,  without  any  communication  with  the  commissioner  or 
the  creditors ;  for  it  was  their  duty  to  know  the  provisions  of  the  bank- 
rupt act  in  this  respect.  [Erskine,  C.  J.  If  the  solicitor  gives  the 
assignees  bad  advice,  he  may  be  liable  to  them;  but  this  is  not  an 
application  by  the  assignees  against  the  solicitor.]  The  solicitor  is 
responsible  to  the  creditors,  as  well  as  to  the  assignees. 

Erskine,  C.  J. — As  to  a  portion  of  the  prayer  of  the  petition,  the 
court  is  of  opinion,  that  the  petitioners  have  not  made  out  their  com- 
plauit,  and  will  therefore  relieve  the  respondents  from  the  necessity  of 
arguing  that  part  of  the  case.  The  charge  is,  on  the  finding  of  the  com 
missioner,  that  the  assignees  have  retained  in  their  hands  the  sum  of 
246/.  18*.  Id,  from  the  23d  September,  1831,  to  the  23d  July,  ISSr. 
and  that  they  are  therefore  liable  to  be  charged  je20  per  cent,  on  tha* 
sum,  within  the  meaning  of  the  104th  section  of  the  bankrupt  act ;  which 
provides,  "  that  if  any  assignee  shall  retain  in  his  hands,  or  employ  for 
his  own  benefit,  or  knowingly  permit  any  co-assignee  so  to  retain  or 
employ  any  sum,  to  the  amount  of  jBIOO  or  upwards,  part  of  the  estate 
of  the  bankrupt,  &c.,  every  such  assignee  shall  be  liable  to  be  charged 
in  his  accounts  with  such  sum  as  shall  be  equal  to  interest  at  the  rate  of 
^620  per  cent.,  on  all  such  money,  for  the  time  duruig  which  he  shall 
have  so  retained  or  employed  the  same,  or  permitted  the  same  to  be  so 
retained  or  employed,  &c.,  and  the  commissioners  are  hereby  required 
to  charge  every  such  assignee  in  his  accounts  accordingly."  Now,  on 
referring  to  the  order  of  the  commissioner,  it  appears  that  he  finds  that 
Henry  Butler  alone  had  retained  in  his  hands  the  sum  of  246/.  18*.  Id.y 
while  the  charge  of  the  £20  per  cent,  is  upon  both  the  assignees.  But 
there  is  no  admission  by  Butler  that  it  was  improperly  retained  by  him 
in  particular;  non  constat,  but  that  it  may  have  been  retained  b\ 
Wheeler,  the  other  assignee,  who  the  petitioner  alleges  has  become 
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bankrupt.  Before,  therefore,  we  can  be  called  upon  to  enforce  the  order 
as  to  the  £20  per  cent.,  we  must  be  satisfied  that  it  was  properly  made. 
The  commissioner  could  not  charge  both  assignees  for  the  retainer  of 
one,  unless  he  found  in  the  words  of  the  act  that  that  one  assignee 
*^  knowingly  permitted"  the  other  to  retain.  A  further  part  of  th« 
prayer  of  the  petition  is,  that  Butler,  and  Mayhew,  and  Johnston,  may 
be  directed  to  pay  the  sum  so  charged  to  the  official  assignee.  But 
there  is  nothing  on  the  face  of  the  commissioner's  order  to  justify  the 
court  in  enforcing  the  payment  of  this  money  by  the  solicitors.  If  the 
assignee,  Butler,  was  insolvent,  then  indeed  the  court  might  be  induced 
to  secure  the  furid,  by  making  such  an  order  on  the  solicitors,  on  a  pro- 
per petition  for  that  purpose.  But,  in  the  present  case,  there  are  no 
grounds  for  such  interference  of  the  court.  Therefore,  as  to  the  charge 
of  dg20  per  cent,,  and  that  part  of  the  prayer  which  aflfects  the  solicitors, 
I  am  of  opinion  that  the  petitioners  have  laid  no  foundation  for  their 
claim. 

Sir  J.  Cross. — It  is  only  necessary  to  refer  to  the  terms  of  the  com- 
missioner's order,  to  show  that  such  an  order  cannot  be  enforced.  He 
finds  that  Butler  retains  the  money,  and  then  charges  both  assignees  with 
the  20/.  per  cent. ;  without  finding  the  fact,  that  the  other  assignee  know- 
ingly permitted  Butler  to  retain  the  money  in  his  hands.  The  court  does 
not  decide,  whether  or  not  the  commissioner  can  charge  the  assignees  in 
any  other  way  with  the  ^20  per  cent. ;  it  only  declares,  that  the  charge, 
as  now  made,  is  invalid. 

Sir  G.  Rose. — As  the  petitioners  have  not  sustained  the  allegation  in 
their  petition,  as  to  the  charge  of  ^620  per  cent,,  my  own  opinion  is,  that 
that  part  of  their  petition  ought  to  be  dismissed  with  costs. 

Mr.  Sivanston,  for  Butler,  the  solvent  assignee.  This  is  a  very  harsh 
proceeding  against  the  assignee ;  who  had  good  reason  to  think  that  he 
had  been  discharged  from  all  further  claims,  after  his  accounts  had  been 
passed  and  audited  by  the  former  commissioners.  Ex  parte  Apple- 
garth^  which  has  been  cited  by  the  other  side,  has  no  application  to  the 
present  case.  There  the  court  only  decided,  that  the  commissioner  had 
power  to  examine  the  assignees,  as  to  the  receipt  of  moneys  which  had 
been  omitted  to  be  included  in  their  account  at  the  time  of  the  audit,  and 
that  he  was  not  prevented  from  setting  the  accounts  right  upon  the  dis- 
closure of  such  previous  receipts.  But  here  no  such  omission  al)pears 
There  is  this  objection,  also,  to  the  present  petition.  It  is  an  application  to 
the  jurisdiction  of  this  court,  where*  there  is  no  necessity  to  apply  for  its 
order.  If  the  assignee  had  these  sums  of  money  in  his  hands,  the  com- 
missioner should  have  made  an  order  of  dividend  for  their  distribution 
amongst  the  creditors ;  and  if  the  assignee  had  refused  to  act  under  the 
order  of  dividend,  it  would  have  been  then  time  enough  to  come  for  the 
order  of  this  court.  [Erskine,  C.  J. — I  suppose  what  they  proceed  upon 
is  the  14ih  section  of  the  bankrupt  act,  6  Geo.  4,  c.  16,  whereby  it  is 
provided,  that  any  creditor  who  shall  have  proved  to  the  amount  of  ^620 
or  upwards,  if  ha  be  dissatisfied  with  the  settlement  of  the  solicitor's 
bill  by  the  commissioners,  may  have  the  bill  settled  by  a  master  in  Chan- 
cery.] The  audit  of  the  former  commissioners  was  a  final  disposition 
of  the  question  then  before  them,  and  not  subject  to  review.  [Erskine, 
C.  J. — You  may  be  relieved  from  your  argument  as  to  the  two  sums  of 
50/.  9ar.  6^.,  and  27/.  U.,  which  were  the  subjects  of  the  former  audit, 
and  which,  we  think,  the  commissioner  had  no  jurisdiction  to  review, 
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without  an  order  from  this  court]  Then,  with  respect  to  the  charge  of 
68/.  7*.  8d.y  we  say  that  this  sum  had  been  previously  allowed  by  the 
commissioner  himself;  that  the  account,  containing  the  items  of  which 
it  was  composed,  was  upon  that  occasion  before  him,  and  w^as  then 
duly  taxed ;  and  that  it  was  not  competent  for  him  afterwards  to  sit  as 
a  court  of  appeal  on  himself.  Mr.  Swanston  was  then  proceeding  to 
discuss  the  merits  of  the  case,  when  he  was  finally  stopped  by  the  court. 

Mr.  6.  R.  Richardsj  and  Mr.  Bethell^  who  appeared  for  May  hew  and 
Johnston,  were  also  stopped  by  the  court. 

Mr.  J.  Busseilj  in  reply. — ^The  case  of  Ex  parte  j9ppiegariA  de- 
cides that  you  may  insert  items  in  an  account,  which  lias  beea  previ- 
ously audited,  if  they  were  omitted  in  the  previous  audit  This  shows 
that  the  conmiissioner,  in  the  present  instance,  had  power  to  re-exainitie 
the  account  after  the  former  audit ;  for  if  you  open  the  account  for  one 
purpose,  you  may  open  it  for  another.  It  is  always  competent  to  the 
commissioner  to  rectify  any  error  or  mistake  that  may  have  crept  into 
the  former  account  The  court  has  decided,  that  you  may  surcharge  an 
accomit :  then,  if  so,  why  may  you  not  falsify  it  ?  If  the  court  is  to  neu- 
tralize the  exertions  of  the  commissioners  to  save  the  estates  of  bankrupts 
from  the  ruinous  expense  occasioned  by  improvident  Chancery  suits,  the 
most  injurious  consequences  will  follow.  In  the  bills  for  50/.  9^.  6«/., 
and  27/.  1*.,  which  it  is  alleged  have  been  audited,  the  same  thing  is 
charged  twice  over,  as  in  the  instance  of  the  charge  for  abbreviating 
pleadings ;  and  this  is  not  the  only  case  of  that  kind. 

With  regard  to  the  question  of  costs,  the  commissioner  has  charged 
the  assignees  with  the  £20  per  cent ;  they  refuse  to  pay  the  charge  ;  and 
the  commissioner  authorizes  the  petitioners  to  come  here  to  enforce  his 
order.  It  is  a  doctrine  quite  unheard  of,  to  contend  that  a  party,  coming 
to  enforce  the  judgment  of  an  inferior  tribunal,  is  to  be  made  to  pay  the 
costs;  and  more  especially  on  an  occasion  of  this  kind,  where  the  appli- 
cation was  directed  by  the  commissioner.  The  master  of  the  rolls,  in  a 
recent  case,  where  it  was  stated  that  an  application  to  the  court  had  been 
directed  by  a  master,  allowed  the  matter  to  stand  over  for  the  purpose 
of  ascertaining  that  fact,  before  he  would  make  any  order  as  to  the  costs. 

Mr.  Swanston  observed,  that  whatever  might  have  been  the  direc- 
tions of  the  commissioner,  the  petition  ought  never  to  have  been  pre- 
sented ;  and  that  that  part  of  the  petition  which  was  dismissed  without 
hearing  the  respondents,  ought,  as  a^  matter  of  course,  to  be  dismissed 
with  costs. 

Erskine,  C.  J. — ^This  is  a  petition  presented  by  certain  creditors  of 
the  bankrupt,  and  by  the  official  assignee,  praying  the  court  to  enforce 
an  order  of  the  commissioner.  And  if  the  question  depended  upon  the 
personal  respect  which  I  bear  for  that  commissioner,  I  should  without 
hesitation  confirm  the  order  he  has  made ;  but  the  judgment  of  this 
court  must  not  be  influenced  by  any  consideration  of  private  feeling.  It 
appears  to  me,  that  this  order  ought  not  to  have  been  made.  The  order 
declares,  that  the  sum  of  259/.  2s.  9d.  is  due  from  the  assignees  to  the 
bankrupt's  estate,  and  directs  them  to  pay  that  siun  to  the  official 
assignee.  The  commissioner  finds  that  H.  J.  Butler,  who  is  one  of  the 
assignees,  retained  in  his  hands  24 GL  ISs.  Id.  from  the  23d  September, 
1831,  to  the  23d  July,  1833;  and  he  then  charges  both  assignees  Mnth 
£20  per  cent  per  annum  on  this  sum,  under  the  provision  of  the  104tli 
section  of  the  6  Geo.  4,  c.  16.     With  respect  to  the  sum  of  90/.  10*.  9rf., 
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being  the  amount  of  this  charge  of  jeso  per  cent.,  and  which  forms  part 
of  the  sum  directed  to  be  paid  by  both  the  assignees,  I  have  already 
disposed  of  this  question.  It  is  true,  the  commissioner  finds  that  the 
246/.  IBs.  Id.  Avas  retained  hi  Butler's  hands  for  nearly  two  years,  but 
it  is  not  found  to  have  been  culpably  retained  by  him.  All  that  the 
commissioner  does,  is  to  find,  simply,  that  Butler  retained  it  in  his  hands. 
The  next  item  is  27/.  U.,  the  amount  of  a  bill  of  costs  in  a  Chancery 
suit  from  1827  to  1828; — the  commissioner  has  disallowed  the  whole 
of  this  simi,  on  the  ground  that  the  assignees  improperly  defended  a 
suit  commenced  on  a  bill  of  interpleader,  in  which  they  would  neither 
abandon  nor  enforce  their  claim.  But  it  seems  extraordinary,  that  the 
creditors  should  have  never  made  any  objection  to  defending  this  suit, 
whilst  the  proceedings  were  going  on ;  and  it  is  still  more  remarkable, 
that  the  creditors  should  now  come  forward  for  the  first  time  to  impeach 
this  account,  which  was  the  subject  of  the  commissioner's  audit  so  long 
ago  as  1831.  Then,  as  to  the  bill  for  50/.  9*.  6d,,  it  appears  that  there 
was  an  order  of  the  Court  of  Chancery  to  bring  an  action  against  the 
assignees,  for  the  purpose  of  determining  the  validity  of  their  claim  to 
the  wines  in  the  London  Doclts ;  and  that  the  dividend  was  suspended 
until  the  action  was  determined.  There  is  one  very  short  objection, 
however,  to  the  commissioner's  disallowance  of  these  two  sums,  namely, 
that  the  account  in  which  they  are  both  included  has  been  already 
audited,  and  ought  not  therefore  to  be  opened  again,  with  the  view  of 
falsifying  or  surcharging  it,  without  the  leave  of  this  court.  There 
might  be  no  end  of  vexation  to  assignees,  if  accounts  once  audited 
could  be  reopened  whenever  commissioners  pleased,  without  the  pre- 
vious sanction  of  this  court.  With  respect  to  tlie  bill  for  68/.  7*.  8flf.— 
which  was  not  allowed  by  the  former  commissioners,  but  was  brought 
before  Mr.  Fane  himself  in  July,  1833,  and  then  allowed  by  him, — I 
think  that  after  the  commissioner  had  so  taxed  and  allowed  it,  and  the 
amount  had  been  introduced  by  the  assignees  as  an  item  in  their  ac- 
counts, the  commissioner  ought  not  afterwards  to  have  disallowed  that 
account,  without  the  like  order  of  this  court.  And  it  is  further  to  be 
observed,  that  all  these  sums  were  disallowed,  without  any  inquiry  as 
to  the  necessity  of  defending  the  suit  in  Chancery.  There  are  other 
small  items,  which  are  almost  too  trifling  in  amount  to  support  a  petition 
of  this  nature.  It  seems,  however,  that  the  payment  of  these  sums  would 
not  have  been  resisted,  if  the  petition  had  been  confined  to  them.  The 
mere  circumstance,  therefore,  of  the  petitioners  succeeding  as  to  these 
sums,  which  appear  to  have  been  overcharged  by  mistake,  is  not  suffi- 
cient, I  think,  to  sustain  their  present  petition ;  when  the  respondents 
were  willing  to  set  any  errors  right.  But  the  petitioners  have  made 
the  solicitors  parties  to  this  petition,  and  have  called  on  them  to  repay 
the  sum  of  168/.  12*.  2d,  It  may  be,  that  there  are  improper  items  in 
their  bills  of  costs — it  may  be,  that  the  assignees  should  not  have  de- 
fended the  suit  in  Chancery;  but  that  is  not  enough  to  render  the  solici- 
tors liable  to  refund  to  the  creditors  the  amount  of  the  costs  which  thev 
have  received,  and  which  have  been  bond  fide  incurred.  The  solicitors 
were  employed  by  the  assignees ;  and  if  any  persons  were  to  be  liabie 
for  instituting  or  defending  improvident  suits,  it  would  be  the  assignees, 
and  not  the  solicitors ;  though  I  think,  under  the  circumstances  of  this 
case,  the  assignees  could  not  be  considered  liable.  As  against  the  sou- 
citors,  therefore,  this  petition  must  be  dismissed  with  costs;  with  regard 
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to  the  assignees,  I  confess  I  was  at  dne  time  doubtful  whether  the 
petition,  as  to  them,  should  be  dismissed  with  costs;  as  the  peti- 
tioners have  come  here  to  enforce  an  order  of  the  commissioner.  The 
general  rule  is,  certainly, — though  that  rule  has  exceptions, — that  costs 
are  not  given  on  a  petition  against  an  order  of  the  commissioners,  as 
against  the  parties  who  are  made  respondents  to  such  a  petition,  ana 
are  compelled  to  defend  tlie  order.  But  when  a  petitioner  comes 
voluntarily  to  enforce  such  an  order,  and  brings  parties  unnecessarily 
before  the  court,  I  see  no  reason  why  he  shoidd  not  be  visited  with 
costs,  if  unsuccessful,  like  any  other  party.  The  petition  must,  there- 
fore, be  dismissed  with  costs  against  all  parties,  except  the  official 
assignee ;  as  he  has  no  interest  in  the  matter,  and  merely  joined  in  the 
petition  in  his  official  character.  , 

Sir  J.  Cross. — I  should  have  thought,  in  this  case,  that  the  court 
would  have  been  bound  to  act  in  furtherance  of  the  commissioner's 
order,  if  nothing  had  appeared  to  show  the  circumstances  under  which 
the  order  was  made.  But  how  does  the  matter  really  stand  ?  With 
respect  to  the  simis  of  27/.  1.9.,  and  50/.  9^.  Cc/.,  the  commissioner  says 
that'he  has  charged  the  assignees  with  these  sums,  because  they  set  up 
a  claim  which  they  neither  persevered  in  nor  abandoned.  But,  with 
the  greatest  respect  for  the  commissioner,  I  do  not  thinlc  that  tliis  is  a 
sufficient  reason;  more  especially  when  he  had  the  sanction  of  the 
former  commissioners  for  the  allowance  of  these  sums,  and  they  were 
both  the  subject  of  a  previous  audit.  An  audit  should  be  treated  as  a 
very  solemn  proceeding.  The  commissioners  are  bound  to  examine  the 
accounts  of  the  assignees,  and  to  administer  an  oath  to  them  as  to  their 
correctness.  I  can  find  no  reason  for  differing  in  opinion  with  the  first 
commissioners,  who  allowed  these  accounts.  It  does  not  appear,  that 
any  of  the  creditors  complained  of  the  proceedings  of  the  assignees  in 
defending  the  suit  in  Chancery;  but,  on  the  contrary,  they  seem  to  have 
acquiesced  in  all  that  was  going  on  ;  and  now,  after  tlie  expiration  of 
nine  years,  they  come  and  say,  for  the  first  time,  that  these  costs  ought 
not  to  have  been  incurred.  I  am  content,  however,  to  rely  on  the  judg- 
ment of  the  former  commissioners.  With  regard  to  the  solicitoi-s,  there 
is  not  a  shadow  of  ground  for  coming  before  this  court  to  complain 
against  them  ;  nor  is  there  any  allegation  imputing  misconduct  to  them 
in  the  petition.  As  to  them,  therefore,  there  can  be  no  doubt  that  the 
petition  must  be  dismissed  with  costs.  And  in  regard  to  the  assignees, 
as  the  petitioners  have  shown  no  sufficient  grounds  that  they  ought  to 
refund  any  of  the  sums  stated  in  the  prayer  of  the  petition,  I  concur  in 
the  opinion  of  his  honour  the  chief  judge, — that  the  petition  must  also, 
as  against  them,  be  dismissed  with  costs. 

Sir  G.  Rose. — I  should  certainly  have  felt  regret,  if  the  court,  after  a 
due  consideration  of  the  facts  of  this  case,  had  not  been  unanimously  of 
opinion,  that  this  petition  should,  as  against  all  parties  but  the  official 
assignee,  be  dismissed  with  costs.  In  regard  to  the  official  assignee,  as 
he  has  acted  under  the  directions  of  the  commissioner,  I  am  willing  that 
he  be  exempted  from  the  payment  of  costs.  But  I  think  it  right  lo  ob- 
serve, that  the  official  assignee  is  not  exempted  from  costs  on  any  gene 
ral  principle,  but  merely  because  in  this  particular  instance  it  seems  right 
that  an  exception  should  be  made  in  his  favour.  With  respect  to  the 
question  of  costs,  as  applicable  to  the  other  parties  to  this  petition,  it  has 
been  put  in  the  course  of  the  argument,  that  the  certificate  of  the  com- 
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missioner  is  to  have  the  same  authority  as  a  master's  report ;  but,  1  con- 
fess, I  cannot  go  the  length  of  what  has  been  advanced  on  this  subject 
by  the  counsel  for  the  petitioners ;  for  I  am  clearly  of  opinion,  that  the 
commissioner's  certificate  is  not  to  be  held  conclusive  on  the  discretion 
of  the  court,  in  awarding  costs  against  all,  or  any  of  the  parties  to  a  peti- 
tion. There  is  no  such  principle  in  regard  to  a  commissioner's  certifi- 
cate ;  but  if  there  were,  this  is  no  regular  certificate,  but  a  mere  state- 
ment of  facts ;  for  there  was  no  previous  reference  to  the  commissioner ; 
and  even  taking  it  to  be  a  regular  certificate,  what  part  of  this  document 
would  protect  any  party  from  the  payment  of  costs  ?  Then  with  respect 
to  the  solicitors,  what  is  there  in  this  certificate  that  justifies  the  prayer 
of  the  petition,  that  the  solicitors  should  be  directed  to  pay  to  the  official 
assignee  the  sum  of  168/.  12^.  2d.  ?  No  doubt  the  court  has  jurisdiction 
to  reach  any  part  of  the  bankrupt's  estate  in  the  hands  of  the  solicitor  to 
the  fiat ;  but  I  never  yet  heard— where  there  is,  as  in  this  case,  a  sol- 
vent assignee,  who  has  a  claim  against  the  solicitor  for  moneys  in  his 
hands^-on  what  principle  third  parties,  acting  in  opposition  to  the 
assignees,  are  to  bring  the  solicitor  before  this  court.  But  viewing,  the 
case  as  against  all  the  respondents,  is  it  too  much  to  say,  that  com- 
missioners are  bound  to  give  the  same  authority,  at  least,  to  a  former 
audit,  as  to  a  settled  account  ?  Had  the  commissioner  in  this  case  any 
principle  on  which  he  could  open  the  previous  audit  ?  An  audit  is  con- 
clusive, until  it  is  regularly  opened  ;  and  that  Ciui  only  be  done  by  the 
order  of  this  court.  It  is  new  to  me,  where  an  action  has  been  brought 
or  defended  by  assignees,  that  the  commissioner  has  more  than  a  minis- 
terial duty  to  perform,  and  to  act  on  an  investigation  into  their  receipts 
and  payments.  If  I  were  a  commissioner,  I  should  not  consider  the  ques- 
tion as  more  than  one  of  receipt  and  expenditure  as  between  trustee  and 
estate,  except  in  a  very  gross  case ;  and  even  then,  I  would  refer  the 
matter  to  the  decision  of  this  court ;  for  the  expenses  of  a  useless  suit 
form  but  an  indirect  test  of  the  damage  to  the  estate,  and  the  allowance 
or  disallowance  of  them  is  a  question  for  another  tribunal.  There  are 
other  modes  of  looking  into  such  an  account,  that  might  possibly  be  more 
convenient  than  the  examination  of  it  by  the  commissioner;  such  sis  a 
reference  of  it  to  the  registrar  of  this  court,  or  directing  an  inquiry  be- 
fore a  master.  But  were  I  even  called  on  to  say,  that  the  commissioner 
had  not  a  ministerial  duty  merely,  and  might  decide  on  the  propriety  of 
prosecuting  or  defending  an  action  by  the  assignees,  I  find  nothing  in  the 
certificate  to  justify  the  order  he  has  made ;  and  it  is  a  principle,  that  the 
court  will  not  act  on  evidence  out  of  the  certificate.  It  is  impossible  to 
say,  that  any  part  of  the  prayer  of  this  petition  is  tenable ;  and  I  should 
be  laying  down  a  faulty  principle,  if  I  were  to  hold,  that  the  mere  certi- 
ficate of  the  commissioner  is  sufficient  to  protect  any  party  from  paying 
costs. 

Petition  dismissed  with  costs,  as  against  all  the  petitioners,  except 
the  official  assignee. 


In  the  matter  of  WILLIAM  SUTTON.^p.  43. 

Where  both  the  qaoram  commiwionera  are  unable  to  attend  to  open  the  fiat,  the  conrt  cannot 
make  an  order  that  the  other  three  commiMionen  may  open  it;  but  the  proper  coarae  ia  to 
annul  the  fiat,  and  take  out  a  new  one. 
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A  FIAT  was  directed  to  commissioners  at  Birmingham,  containing  a 
quorum  clause  as  to  two  of  the  commissioners,  one  of  whom  was  ap- 
pointed to  be  one  of  those  named  to  execute  it. 

Mr.  Wright  applied  to  the  coiu-t  for  an  order  that  the  other  three 
commissioners  might  proceed  to  open  the  fiat,  on  the  ground  that  the  two 
quorum  commissioners  were  in  London,  and  were  likely  to  remain  there. 

The  court  said,  that  they  had  no  authority  to  alter  the  directions  of 
the  fiat,  which  expressly  stated  that  one  of  the  two  quorum  commis- 
sioners must  act  in  the  execution  of  it ;  but  that  the  proper  course  to 
pursue  was,  to  annul  this  fiat,  and  take  out  a  new  one  directed  to  other 
commissioners. 


Ex  parte  JAMES  MARTIN.— In  the  matter  of  JAMES  KENTON. 

—p.  44. 

A  commission  issued  against  the  bankrupt  m  1823,  under  which  a  creditor  omitted  to  prove  his 
debt,  being  informed  there  were  no  asnets.  A  subsequent  fiat  was  issued  against  the  bank- 
rupt in  1834,  who  had  not  then  obtained  his  certificate  under  the  former  commission,  when 
the  court  ordered  the  commissiun  to  be  impounded.  A  petition  by  the  creditor,  preying  that 
the  commission  might  lie  delivered  out  of  the  office,  to  enable  him  to  go  in  under  it,  and  prove 
his  debt,  was  dismissed  with  costs. 

In  this  case  a  commission  had  issued  against  the  bankrupt  on  the  28th 
June,  1823,  under  which  only  one  creditor,  who  was  appointed  assignee, 
had  proved  any  debt ;  and  the  bankrupt  had  never  passed  his  last  exa- 
mination, nor  obtained  his  certificate ;  nor  had  any  dividend  been  de- 
clared of  his  estate.  The  creditor  who  had  proved  was  a  person  of  the 
name  of  Sheers,  who  chose  himself  sole  assignee,  and  who  afterwards 
became  a  bankrupt,  and  went  to  reside  in  America.  On  the  9th  May, 
1832,  a  fiat  was  issued  against  the  bankrupt,  Kenton,  who  had  for  some 
time  previously  carried  on  the  business  of  a  linen-draper,  in  High  Street, 
Poplar.  On  the  25th  April,  1834,  the  assignees  of  Sheers,  and  two  of 
the  creditors  who  had  omitted  to  prove  under  the  former  commission 
against  Kenton,  presented  a  petition  to  rescind  the  fiat ;  when  the  court 
ordered  that  the  former  commission,  and  all  the  proceedings  under  it, 
should  be  impounded,  {a)  The  present  petitioner  stated,  that  he  was  a 
creditor  of  the  bankrupt  at  the  time  of  the  issuing  of  the  commission,  but 
did  not  prove  his  debt,  having  been  informed  by  the  assignee  that  there 
were  no  assets ;  and  that  the  official  assignee  under  the  fiat  had  realized 
a  considerable  sum.  The  object  of  the  present  petition  was  for  an  order, 
that  the  former  commission  and  proceedings  might  be  delivered  out  to 
such  person  as  the  court  should  appohit,  to  enable  the  commissioners  to 
hold  a  meeting  for  the  choice  of  a  fresh  assignee,  and  the  proof  of  debts. 
The  petitioner  accounted  for  his  delay  in  presenting  this  petition,  by 
stating  that  he  was  ignorant  of  the  issuing  of  the  fiat,  or  that  the  bank- 
rupt had  entered  into  business  again  after  the  issuing  of  the  former  com 
mission. 

Mr.  Swanstoriy  for  the  petition,  referred  to  the  former  petition  of  Ex 
parte  Devcts. 

Mr.  Bethelly  contra,  objected  that  the  petitioners  under  the  former 
petition  were  not  served  with  this. 

The  court  said,  that  such  omission  was  fatal  to  the  present  application 
and  refused  to  hear  the  petition. 

(a)  See  Ex  parte  Devas,  4  Deac.  St  Chit  360 ;  1  Mont  6t  A.  430. 
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The  matter  was  again  brought  before  the  court  this  day,  (July  23, 
1835,)  when 

Mr.  Swanston^  and  Mr.  J,  Russelly  appeared  in  support  of  the  peti- 
tion ;  and  urged,  that  as  the  validity  of  the  first  commission  was  not 
disputed,  and  the  petitioner  was  ignorant  of  the  issuing  of  the  present 
fiat,  he  was,  as  a  matter  of  course,  entitled  to  the  order  now  sought  by 
this  petition. 

Mr.  Keene^  contra,  was  stopped  by  the  court. 

Erskine,  C.  J. — So  far  from  thinking  this  a  matter  of  course,  I  think 
it  one  of  the  most  unfounded  applications  that  was  ever  brought  before 
this  court  The  first  commission  issued  so  far  back  as  June,  1823,  and 
the  petitioner  suffered  Sheers  to  prove  the  only  debt  under  the  commis-r 
sion,  without  making  any  attempt  to  prove  himself;  and  even  when 
Sheers  becomes  bankrupt,  and  goes  to  America,  the  petitioner  never 
comes  forward  as  a  creditor,  but  lies  by  for  twelve  years,  and  lets  the 
bankrupt  carry  on  a  fresh  trade,  in  the  course  of  which  he  obtains  fresh 
credit.  And  now,  wiien  the  bankrupt  has,  by  his  subsequent  trading, 
realized  some  property,  the  petitioner  wants  to  get  it  out  of  the  hand^ 
of  the  new  creditors,  whose  subsequent  dealings  with  the  bankrupt  were 
alone  the  cause  of  his  acquiring  it.  The  petitioner  all  this  time  permits 
the  first  commission  to  lie  dead,  and  now  seeks  to  revive  it,  to  the  preju- 
dice of  more  worthy  claimants.  There  is  no  reason  or  equity  for  the 
present  application.  If  there  should  be  any  surplus  under  the  fiat 
now  working,  it  will  be  then  time  enough  for  the  petitioner  to  come 
to  this  court. 

Sir  J.  Cross. — The  fiat  now  in  operation  issued  two  years  ago,  and 
even  then  the  petitioner  did  not  put  in  any  claim;  probably  because  he 
thought  there  was  no  foundation  for  it.  At  all  events,  the  petitioner's 
debt  is  twelve  years  old,  and  during  all  that  time  he  has  been  utterly 
inactive  in  making  any  claim,  either  under  the  commission,  or  the  fiat. 
As  the  petitioner  did  not  choose  to  come  in  as  a  creditor  under  the 
former  commission,  he  must  be  taken  to  have  abandoned  his  debt,  if 
debt  he  ever  had.  It  would  be  most  unjust  to  the  creditors  who  have 
proved  their  debts  under  the  fiat,  if  we  were  to  grant  the  prayer  of  this 
petition. 

Sir  G.  Rose. — ^When  the  court  made  the  former  order  for  the  commis- 
sion to  be  impounded,  it  amounted  to  a  virtual  superseding  of  it  On 
that  occasion  the  coiurt  did  every  thing  short  of  superseding,  in  order 
that  it  might  not  interfere  with  the  working  of  the  present  fiat.  The 
petitioner  in  this  case  does  not  even  show  that  there  is  any  property 
under  the  former  commission  which  would  be  sufficient  to  pay  the 
expenses  of  a  new  assignment,  or  of  this  petition ;  and  he  now  comes 
here  with  an  application  to  get  an  assignee  elected  under  the  former 
commission,  for  the  purpose  of  overreaching  the  title  of  the  assignees 
under  the  subsequent  fiat.  It  would  really  be  monstrous  to  make  any 
order  under  this  petition.  The  court  can  find  the  means  of  making  the 
present  fiat  available  for  the  petitioner,  if  he  has  any  just  claim  still 
against  the  bankrupt 

Petition  dismissed  with  costs. 
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Ex  parte  SIMPSON.— In  the  matter  of  MABERLY.— p.  47. 

On  the  3d  of  January,  the  petitioner  paya  a  aam  of  money  to  the  bankrupt'a  agent  at  Edinborigfa, 
for  the  purpose  of  being  remitted  to  London  to  retire  a  bill ;  on  the  4th  of  January,  the  ageot 
receives  notice  that  his  principal  had  stopped  payment  on  the  2d  of  January  ;  and  he  did  not, 
therefore,  remit  the  money  to  London.  On  the  6th  of  January,  the  petitioner  requirea  the 
agent  to  return  the  money,  which  he  declines.  On  the  26ih  of  January,  a  fiat  is  issued 
against  the  principal ;  and  the  assignees,  in  stating  an  account  with  the  agent,  allow  £2000 
to  remain  in  his  hands  on  account  of  a  counter-claim  he  had  against  the  bankrupt,  and  receive 
a  balance  from  the  agent: 

Held,  (Erskine,  C.  J.,  dUsent.,)  that  under  these  circumatances  the  presumption  was,  that  thfi 
assignees  had  received  the  money  so  paid  to  the  bankrupt's  agent,  which,  having  been  paid  on 
a  truDt,  and  for  a  particular  purpose  which  had  failed,  the  assignees  were  bound  to  restore  lo 
the  petitioner,  unless  they  could  prove  that  the  money  never  actually  came  to  their  handa^ 

This  was  the  petition  of  a  creditor,  for  the  restitution  of  money,  which 
had  been  deposited  with  the  agent  of  the  bankrupt  at  Edinburgh  for  a 
particular  purpose.  The  leading  facts  are  the  same  as  those  in  Ex  par  It 
Cunningham^  3  Deac.  &  Chit.  58,  except  that  in  this  case  it  did  not  appear 
that  there  were  any  proceedings  in  the  Scotch  courts  affecting  the  fund 
in  question.  The  petitioner,  on  the  3d  of  January,  1832,  paid  the  stun 
of  450/.  \\s.  to  Blyth,  the  bankrupt's  agent  at  Edinburgh — ^whether  in 
notes,  or  cash,  did  not  precisely  appear — for  the  purpose  of  being  re- 
mitted to  London,  to  retire  an  acceptance  of  the  petitioner,  then  lying 
at  the  banking-house  of  Smith,  Payne,  and  Smiths.  The  petitioner,  at 
this  time,  had  no  notice  of  any  act  of  bankruptcy  having  been  com- 
mitted by  Maberly.  On  the  4th  of  January  Blyth  received  a  letter  from 
Mabcrly,  stating  that  he  had  stopped  payment  on  the  2d  of  January. 
Blyth,  therefore,  did  not  remit  the  money  to  London  to  retire  the  bill; 
but  the  petitioner  was  obliged  to  take  the  bill  up  himself,  by  making  a 
fresh  remittance  to  Smith  &  Co.  for  that  purpose.  On  the  6th  January, 
the  petitioner  required  Blyth  to  return  him  the  je450,  as  having  been 
deposited  with  him  for  a  purpose  which  had  never  been  fulfilled ;  to 
which  requisition  the  petitioner  received  the  following  answer  from 
Blyth's  law  agents : — 

"  Mr.  Blyth  has  received  your  letter.  He  cannot  commit  himself  in 
any  respect,  as  Mr.  Maberly's  agent,  without  instructions  from  London. 
In  the  mean  time,  we  have  given  directions  to  keep  every  thing  entire, 
and  to  make  no  remittances  to  London,  or  elsewhere,  until  he  and  the 
creditors  are  further  advised  on  the  subject  of  your,  and  similar  claims." 

The  petition  alleged,  that  the  assignees  had  received,  and  still  retained, 
the  je450,  claiming  it  as  part  of  the  bankrupt's  estate,  and  prayed  that 
they  might  be  ordered  to  repay  it  to  the  petitioner. 

The  official  assignee  denied  that  the  de450  had  been  paid  over  by 
Blyth  to  the  assignees ;  but  stated  that  ^62000  and  upwards  had  been 
allowed  by  the  assignees  to  remain  in  Blyth's  hands,  on  account  of  a 
counter-claim  he  had  against  Maberly.  And  it  also  appeared  from  the 
affidavits  in  answer  to  the  petition,  that,  on  the  3d  and  4lh  of  January, 
Blyth,  before  he  received  Maberly's  letter  announcing  his  failure,  made 
payments  on  behalf  of  Maberly,  amounting  to  jei311 ;  and  that  the 
particular  notes,  if  notes  they  were,  composing  the  £450,  could  not  be 
traced. 

Mr.  J.  Russelly  and  Mr.  Bethell^  appeared  hi  support  of  the  petition. 
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Mr.  Swanston^  and  Mr.  Montagu^  coutra.  Tnis  case  is  distinguish- 
able from  that  of  Ex  parte  Cunningham.  In  that  case  the  notes  were 
identified :  here  there  is  no  identification  of  notes,  or  any  thing  else,  that 
was  paid  to  Blyth  by  the  petitioner.  In  the  former  case,  there  were 
legal  proceedings  in  Scotland  establishing  the  rights  of  the  different  par- 
ties.    In  this  case,  there  were  no  such  proceedings  in  the  Scotch  courts. 

The  true  principle,  then,  on  which  this  case  ought  to  be  determined, 
is,  what  were  the  claims  of  the  petitioner  against  Maberly  on  the  4th  of 
January  ?  All  that  was  done  by  the  petitioner  was  to  pay  to  Blyth  a 
certain  sura  of  money,  with  instructions  to  take  up  a  bill ;  and  it  does 
not  appear,  that  there  was  any  subsequent  application  of  the  money  for 
that  purpose.  In  what  manner  this  sum  of  £450  was  paid  to  Blyth, 
whether  in  notes  or  cash,  nowhere  appears ;  but,  however  that  might 
be,  no  other  relation  than  that  of  debtor  "and  creditor  was  constituted 
between  those  parties.  Suppose  the  transaction,  instead  of  being  with 
Maberly^s  agent  at  Edinburgh,  had  taken  place  with  Maberly  himself 
in  Ijondon,  Maberly  would  have  been  the  mere  debtor  of  the  petitioner. 
It  is  true,  that  the  receipt  of  the  money  by  him  would  have  imposed  on 
him  the  obligation  of  applying  it  for  the  purpose  of  taking  up  the  bill ; 
but  if  he  had  misapplied  it,  the  petitioner  would  have  had  no.  remedy 
but  that  of  proof.  For  where  a  party  pays  a  sum  of  money  into  a 
banker's,  for  the  purpose  of  taking  up  a  bill  that  will  fall  due  the  follow- 
ing day,  which  the  banker  omits  to  do,  and  then  becomes  bankrupt ;  it 
is  clear,  the  amount  can  only  be  proved  under  his  commission.  It  has 
been  decided,  that  payments  made  to  a  trader,  after  he  has  stopped  pay- 
ment, are  not  recoverable,  unless  they  are  revoked  before  the  bank- 
ruptcy ;  Ex  parte  M*Ghee,  The  date  of  the  fiat  in  this  case  is  the  26th 
January,  and  must  be  taken  also  to  be  the  date  of  the  act  of  bankruptcy, 
in  the  absence  of  all  other  evidence  as  to  that  fact.  [Sir  J.  Cross.  It  is 
stated  in  the  petition,  that  Maberly  had  stopped  payment,  and  had 
absented  himself  from  his  baiikiiig-liouse,  and  refused  to  be  seen  by  his 
creditors  from  the  2d  Jatmary.]  Those  facts  are  not  alleged  as  an  act 
of  bankruptcy.  The  money,  it  appears,  was  paid  to  Blyth  in  a  gross 
sum  on  the  3d  January,  long  before  the  issuing  of  the  fiat.  It  would 
have  been  different,  if  the  petitioner  had  delivered  to  Blyth  a  bill  of  ex- 
change, a  particular  bank-note,  or  money  sealed  up  in  a  bag ;  for  any 
one  of  these  could  have  been  identified.  But,  in  this  case,  there  was  to 
be  an  ipplication  of  a  sum  of  money  generally,  not  of  any  particular 
coin.  [Sir  J.  Cross.  Allow  me  to  remind  you,  that,  on  the  very  day 
when  this  money  was  deposited  with  Blyth,  Maberly  had  ceased  to 
carry  on  that  business,  which  was  the  very  object  and  inducement  of 
the  money  being  paid  to  Blyth.]  The  petitioner  has  therefore  a  right 
of  action  against  Blyth  for  the  amount  of  the  money  so  paid  in ;  but, 
even  if  he  has  the  same  right  against  Maberly,  a  right  of  action  is  in 
bankruptcy  only  tantamount  to  proof.  [Erskine,  C.  J.  You  put  it  on 
the  ground  of  contract ;  but  here  the  petitioner  denies  all  contract] 
Still,  the  petitioner  is  bound  to  show,  that  the  money  came  to  the  hands 
of  Maberly,  or  his  assignees.  Now,  it  appears  that  Blyth,  after  he 
received  this  money  from  the  petitioner,  paid  away  more  than  J81300 
of  moneys  he  had  then  in  his  hands  on  account  of  Maberly ;  and,  non 
eonataty  that  this  sum  of  450/.  lis.  was  not  part  of  the  money  so  paid 
away.  [Erskine,  C.  J.  Does  it  appear,  in  any  statement  of  accoimt 
between  Blyth  and  the  assignees,  that  on  the  2d  of  January  Blyth  had 
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moneys  of  Maberly  in  his  hands  to  such  an  amount  as  would  have  ren 
dered  it  unnecessary  to  resort  to  this  ^6450,  in  paying  out  the  dei300?3 
That  does  not  appear.  No  agency  can  be  revoked,  until  the  notice  of 
revocation  reaches  the  agent.  If  notice  had  been  given  by  Maberly  to 
Blyth,  that  he  was  no  longer  to  be  his  agent,  would  this  notice  have  a 
retrospective  effect  ? 

Erskike,  C.  J. — I  observe,  that  the  order  of  the  Court  of  Session 
directs,  that  Blyth  shall  pay  over  to  the  assignees,  not  only  all  the  notes, 
but  also  all  the  moneys  in  his  hands,  as  agent  for  Maberly. 

Mr.  </.  Russell.  It  is  alleged  in  one  of  the  affidavits  made  on  behalf 
of  the  petitioner,  that,  on  the  settlement  of  accounts  between  Blyth  and 
the  assignees,  the  sum  of  450/.  11*.  was  an  item  in  that  accoimt. 

Sir  G.  Rose,  at  this  stage  of  the  proceedings,  proposed  that  it  should 
be  referred  to  the  registrar  to  inquire,  whether  the  balance,  which  Blyth 
admitted  to  be  due  from  him  to  Maberly's  estate,  comprised  any,  and 
what  portion,  of  the  450/.  11*.  paid  to  him  by  the  petitioner. 

Mr  Swanstorij  and  Mr.  Montagu^  declined  acceding  to  this  proposal, 
on  the  part  pf  the  assignees.  The  real  question  which  the  court  han 
now  to  decide  is,  whether  money  paid  into  a  banking-house  after  it  has 
stopped  payment,  but  before  its  actual  bankruptcy,  can,  or  cannot,  be 
retained  by  the  assignees.  We  contend,  that  the  money  so  paid  in  is 
clearly  distributable  amongst  the  creditors,  unless  it  is  reclaimed  by  the 
party  before  the  bankruptcy. 

Mr.  J.  Russell  was  not  called  on  to  reply. 

Erskine',  C.  J. — ^The  majority  of  the  court  is  of  opinion,  that  the  peti- 
tioner is  entitled  to  the  order  he  seeks.  I  confess,  that  I  am  not  of  that 
opinion.  But  as  this  is  a  question  of  fact,  and  not  one  of  law,  I  think 
it  unnecessary  to  call  on  the  petitioner's  counsel  for  his  reply;  which, if 
it  had  been  merely  a  question  of  law,  I  should  of  course  have  been 
anxious  to  hear.  (His  honour  here  stated  the  facts  of  the  case  from  the 
petition,  and  proceeded  as  follows : — )  Now,  if  this  sum  of  450/.  1 1*., 
which  was  paid  to  Blyth  by  the  petitioner,  had  been  traced  to  the  hands 
of  the  assignees,  I  should  then  have  been  clearly  of  opinion,  that  the 
assignees  would  have  been  responsible  for  the  amount.  But  the  diffi- 
culty I  feel  in  the  case  is  this : — what  proof  is  there  that  this  money  ever 
got  to  the  hands  of  the  assignees  ?  Whether  this  sum  was  paid  to  Blyth 
in  notes,  or  cash,  does  not  appear ;  but  it  is  proved,  that,  after  it  was 
received  by  him,  he  paid  away  jBI  31 1  in  the  ordinary  course  of  business, 
before  he  had  notice  of  Maberly's  failure ;  and  Douglas  in  his  affidavit 
says,  that  he  cannot  ascertain  whether  the  £A50  was  paid  out  of  Blyth's 
hands,  or  remained  in  them.  There  is  no  evidence,  as  it  seems  to  me, 
that  this  sum  continued  in  Blyth's  hands  at  the  time  of  instituting  the 
suit  in  the  Scotch  court.  With  regard  to  the  process  of  multiplepoinding 
in  that  court — in  which  it  is  said,  that  Blyth  admitted  a  balance  in  his 
hands  as  forming  part  of  Maberly's  estate — if  I  could  necessarily  infer, 
that  the  sum  of  450/.  11,9.  formed  a  part  of  this  balance,  I  should  then 
say,  that  the  petitioner  was  entitled  to  the  relief  he  asks.  But  my  mind 
is  far  from  satisfied  on  that  point.  In  the  former  cases  that  occurred  in 
this  bankruptcy,  the  court  proceeded  on  the  ground,  that  the  money  was 
paid  to  Blyth  in  certain  notes, — that  at  the  time  of  the  interdict  in  the 
Scotch  court,  Blyth  admitted  these  notes  to  be  in  his  hands, — and  tliat 
the  assignees  intervened,  and  got  a  decree  in  their  favour.  But,  in  the 
present  case,  I  cannot  find  any  admission  of  Blyth,  in  the  proceedings  in 
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the  Scotch  courts,  that  he  had  this  money  in  his  hands  at  the  time  of 
those  proceedings,  nor  do  the  assignees  admit  that  it  was  so.  For  these 
Teasons,  I  am  sorry  that  I  cannot  concur  with  the  rest  of  the  court  in 
the  order. 

Sir  J.  Cross. — The  present  case  appears  to  me  to  be  one  in  which  the 
burden  Hes  on  the  assignees  to  prove  that  the  petitioner  is  not  entitled 
to  the  relief  he  seeks  by  this  petition.  They  ought  either  to  show  that 
the  money  never  came  to  their  hands — or  that,  if  it  did,  they  are  entitled 
to  retain  it. 

The  assignees  contend,  first,  that  notwithstanding  the  money  may  be 
traced  to  their  possession,  the  petitioner  has  no  claim  to  it ;  but  that  they 
are  entitled  to  retain  it  as  part  of  the  bankrupt's  estate.  But  I  think 
such  a  petition  cannot  be  maintained ;  and  that  the  owner  of  the  money 
had  a  right  to  call  it  back,  as  having  been  paid  under  a  mistake,  namely, 
that  Maberly  continued  to  carry  on  the  busitiess  of  a  banker  in  London, 
and  that  Blyth  was  his  agent;  whereas  Maberly  had  then  ceased  to  be 
a  banker,  and,  consequently,  could  have  no  authorized  agent  to  receive 
payments  for  him  in  that  character.  The  money  being  paid  under  this 
mistake,  therefore,  there  is  no  doubt  that  the  petitioner  could  compel 
Blyth  to  refund  it;  and  if  the  assignees  have  got  possession  of  the  money, 
they  are  equally  liable  to  the  petitioner. 

But  the  assignees  contend,  secondly,  that  the  money  never  came  to 
their  bands  at  all,  and  that  the  petitioner  has  failed  in  his  proof  of  this 
fact.  An  important  question  here  occurs — upon  whom  does  the  burden 
of  proof  lie,  to  show  what  became  of  the  money  which  the  petitioner 
paid  to  Blyth  ?  A  court  of  law,  in  determining  on  which  party  lies  the 
burden  of  proof,  invariably  looks  to  that  party  who  was  in  possession 
of  the  facts.  Now,  who  was  in  possession  of  the  facts  in  the  present 
case  ?  The  assignees :  they  could,  therefore,  easily  disprove  the  allega- 
tion in  the  petition,  if  there  was  no  foundation  for  it.  The  petitioner 
has  proved  a  payment  to  Blyth  on  the  3d  of  January — ^that  Maberly 
stopped  payment  the  day  before — and  that  the  petitioner,  a  day  or  two 
afterwards,  applied  to  Blyth  to  return  him  the  money,  and  was  refused, 
and  it  does  not  appear.what  has  become  of  it.  The  assignees  then  step 
forward,  and  take  to  every  thing  in  Blyth's  hands  in  statu  quOj  saying, 
we  will  keep  this  property,  unless  any  one  can  prove  a  better  right  to  it. 
They  are  in  possession  of  the  bankrupt's  books,  and  of  the  account^i 
rendered  by  his  agents,  and  they  are  in  communication  with  his  agents 
and  his  clerks;  it  therefore  lies  upon  them  to  show,  that  this  sum  of  ^£450 
was  not  included  in  the  property,  of  which  they  thus  possessed  them- 
selves. It  has  been  relied  on  by  the  counsel  for  the  assignees,  as  the 
strong-hold  of  their  defence  to  this  petition,  that  money  can  have  no  ear- 
mark ;  and  that,  as  in  this  case  the  petitioner's  money  has  been  mixed 
with  other  moneys  in  his  hands,  it  follows  that  the  petitioner  cannot 
identify  the  sum  he  paid  to  Blyth ;  and  a  case  has  been  put  of  a  deposit 
made  of  500  poimds  of  quicksilver,  which  has  been  mixed  by  the  de- 
positary with  1000  pounds  belonging  to  another  man.  It  is  true  that 
the  owner  could  not  in  such  case  identify  the  atoms;  but  he  would  have 
a  right  to  the  definite  quantity ;  and  a  delivery  to  him  of  500  pomids 
of  the  mass  would  be  a  good  delivery  of  what  was  deposited.  It  is, 
therefore,  no  answer,  to  say  that  the  petitioner's  money  has  been  mixed 
with  other  moneys.  Supposing  a  tender  had  been  made  to  him  of  the 
amount  deposited,  in  other  money  equally  good,  could  he  have  brought 
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an  action  for  the  specific  coin  deposited  ?  Certainly  not.  Besides,  thai 
argument  is  founded  on  the  fact  of  the  money  having  been  mixed  with 
other  money ;  but  the  assignees  have  not  proved  this  fact,  which,  even 
if  proved,  would  not  avail  them.  Then,  as  to  identifying  the  money 
paid  to  Blyth,  there  is  all  the  identity  which  the  nature  of  the  case  admits 
of.  If  Blyth  had  paid  away  the  dBlSOO,  and  there  had  remained  only  in 
his  hands  a  general  balance  of  ^6450,  he  might  very  properly  have  given 
back  this  latter  sum  to  the  petitioner,  as  the  petitioner's  own  money. 
Tliere  is  no  doubt,  that  the  books  of  the  bank,  which  are  now  in  the 
possession  of  the  assignees,  will  show  what  was  the  amount  of  the 
balance  in  the  hands  of  Blyth  on  the  4th  of  January,  when  he  received 
information  that  Maberly  had  stopped  payment.  The  presumption  is, 
that  there  was  then  a  much  larger  balance  in  his  hands  than  the  sum 
of  ^6450,  and  that  the  estate  of  the  bankrupt  is  the  richer  by  the  amount 
of  this  sum.  The  assignees  have  not  denied  this  fact ;  and  they  are 
therefore  bound  to  refund  the  ^6450,  as  the  money  of  the  petitioner. 

Sir  G.  Rose. — As  the  inquiry  proposed  has  been  declined  by  the 
assignees,  we  must  do  the  best  we  can  in  determining  this  case ;  which 
involves  a  question  of  fact,  as  to  which  there  is  certainly  some  difficulty 
in  arriving  at  a  conclusion.  But  as  the  question  is  here,  not  as  to  tho 
personal  liability  of  the  assignees,  but  one  between  the  alleged  owner 
of  this  property  and  the  estate, — if  there  is  any  doubt  as  to  the  real  state 
of  the  facts  of  the  case,  the  petitioner  should  have  the  benefit  of  that 
doubt.  The  question  depends  on  whether  Blyth  placed  this  sum  of  i^450 
in  medio,  and  whether  it  afterwards  passed  to  the  assignees  with  other 
moneys,  by  virtue  of  the  order  of  the  Scotch  court.  I  cannot  help 
saying,  that  I  think  the  assignees  have  acted  prudently  in  declining  the 
proposed  inquiry ;  for,  in  my  mind,  it  would  have  been  a  useless  ex- 
pense to  the  estate.  It  is  clear,  that  on  the  3d  and  4th  of  January,  the 
J450  was  still  in  Blyth's  possession ;  for  the  answer  given  by  his  law 
agent  to  the  application  of  the  petitioner  of  the  6th  of  January,  leaves  it 
impossible  to  say  that  it  did  not  then  form  part  of  the  balance  in  his 
hands.  The  next  question  that  arises  is,  did,  or  did  not,  this  sum  pass 
to  the  possession  of  the  assignees?  The  petitioner  expressly  alleges 
-that  it  did  so  come  to  their  possession ;  and  the  assignees  have  not  satis- 
fied me  that  the  contrary  was  the  fact.  This  being  the  state  of  the  case, 
the  court  can  have  no  difficulty  in  deciding  that  fhe  ^£450  was  clothed 
with  a  trust ;  for  it  was  paid  to  Blyth,  for  the  express  purpose  of  being 
appropriated  to  take  up  a  bill  of  exchange ;  for  which  purpose  it  was 
never  in  fact  appropriated.  The  petitioner,  therefore,  is  entitled  to  call 
on  the  assignees  to  refund  it. 

Ordered  as  prayed,  but  without  costs. 


Ex  parte  BURDEKIN.— In  the  matter  of  WILLIAM  HANKES 
and  JOSEPH  HANKES.— p.  57. 

The  court  will  not  annol  a  separate  fiat,  to  give  effect  to  a  subsequent  joint  one,  on  the  ground 
that  the  only  witness  who  could  prove  the  act  of  bankruptcy  in  kepi  out  of  the  way, — nor 
will  they,  for  such  cause,  make  an  order  for  the  inspection  of  itie  proceedings  under  the  aepa- 
rate  fiat, — but  will  merely  enlarge  the  time  for  opening  the  joint  fiat. 

In  this  case,  a  separate  fiat  had  issued  against  William  Hankes,  under 
frhich  he  was  adjudged  a  bankrupt.     A  joint  fiat  was  afterwards  issued 
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The  matter  was  again  brought  before  the  court  this  day^  (July  23, 
1835,)  when 

Mr.  Swanston,  and  Mr.  J,  Busseii,  appeared  in  support  of  the  peti- 
tion ;  and  urged,  that  as  the  validity  of  the  first  commission  was  not 
disputed,  and  the  petitioner  was  ignorant  of  the  issuing  of  the  present 
fiat,  he  was,  as  a  matter  of  course,  entitled  to  the  order  now  sought  by 
this  petition. 

Mr.  Keene,  contra,  was  stopped  by  the  court. 

Erskine,  C.  J. — So  far  from  thinking  this  a  matter  of  course,  I  think 
it  one  of  the  most  unfounded  applications  that  was  ever  brought  before 
this  court.  The  first  commission  issued  so  far  back  as  June,  1823,  and 
the  petitioner  suffered  Sheers  to  prove  the  only  debt  under  the  commisr 
sion,  without  making  any  attempt  to  prove  himself;  and  even  when 
Sheers  becomes  bankrupt,  and  goes  to  America,  the  petitioner  never 
comes  forward  as  a  creditor,  but  lies  by  for  twelve  years,  and  lets  the 
bankrupt  carry  on  a  fresh  trade,  in  the  course  of  which  he  obtains  fresh 
credit.  And  now,  wlien  the  bankrupt  has,  by  his  subsequent  trading, 
realized  some  property,  the  petitioner  wants  to  get  it  out  of  the  hand^ 
of  the  new  creditors,  whose  subsequent  dealings  with  the  bankrupt  were 
alone  the  cause  of  his  acquiring  it.  The  petitioner  all  this  time  permits 
the  first  commission  to  lie  dead,  and  now  seeks  to  revive  it,  to  the  preju- 
dice of  more  worthy  claimants.  There  is  no  reason  or  equity  for  the 
present  application.  If  there  should  be  any  surplus  under  the  fiat 
now  working,  it  will  be  then  time  enough  for  the  petitioner  to  come 
to  this  court. 

Sir  J.  Cross. — The  fiat  now  in  operation  issued  two  years  ago,  and 
even  then  the  petitioner  did  not  put  in  any  claim;  probably  because  he 
thought  there  was  no  foundation  for  it.  At  all  events,  the  petitioner's 
debt  is  twelve  years  old,  and  during  all  that  time  he  has  been  utterly 
inactive  in  making  any  claim,  either  under  the  commission,  or  the  fiat. 
As  the  petitioner  did  not  choose  to  come  in  as  a  creditor  under  the 
former  commission,  he  must  be  taken  to  have  abandoned  his  debt,  if 
debt  he  ever  had.  It  W9uld  be  most  unjust  to  the  creditors  who  have 
proved  their  debts  under  the  fiat,  if  we  were  to  grant  the  prayer  of  this 
petition. 

Sir  G.  Rose. — ^When  the  court  made  the  former  order  for  the  commis- 
sion to  be  impounded,  it  amounted  to  a  virtual  superseding  of  it.  On 
that  occasion  the  court  did  every  thing  short  of  supersedmg,  in  order 
that  it  might  not  interfere  with  the  working  of  the  present  fiat.  The 
petitioner  in  this  case  does  not  even  show  that  there  is  any  property 
under  the  former  commission  which  would  be  sufiicient  to  pay  the 
expenses  of  a  new  assignment,  or  of  this  petition ;  and  he  now  comes 
here  with  an  application  to  get  an  assignee  elected  under  the  former 
commission,  for  the  purpose  of  overreaching  the  title  of  the  assignees 
under  the  subsequent  fiat.  It  would  really  be  monstrous  to  make  any 
order  under  this  petition.  The  court  can  find  the  means  of  making  the 
present  fiat  available  for  the  petitioner,  if  he  has  any  just  claim  still 
against  the  bankrupt 

Petition  dismissed  with  costs. 
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be  accurately  valued.  At  the  dividend  meeting,  therefore,  the  peti- 
tioners were  admitted  to  claim  i}  10,000,  to  cover  what  might  remain 
due  to  them  after  their  security  was  realized.  Between  the  27th 
March,  1834,  and  the  14th  of  June  following,  all  the  remaining  sugars 
were  sold  by  the  petitioners,  and  the  proceeds  were  applied  as  on  the 
two  former  occasions.  The  total  amount  of  what  was  applied  in  pay- 
ment of  the  interest  accruing  subsequent  to  the  fiat,  was  844/.  16*.  1  li, 
which  included  a  sum  of  Jei50,  the  amount  of  the  customary  allowance 
of  interest  claimed  by  the  purchasers  of  the  sugars  who  paid  cash, 
instead  of  availing  themselves  of  the  prompt  of  a  month,  at  which 
sugars  are  uniformly  sold.  The  petitioners  alleged,  that  the  sales  made 
by  them  of  the  sugars  were  made  to  the  best  advantage,  and  tliat  con- 
siderably more  had  been  realized  by  the  delay  in  selling,  than  would 
have  been  obtained,  if  the  same  had  been  sold  at  earlier  dates ;  that 
from  the  best  computation  that  could  be  made,  if  the  sugars  had  been 
sold  at  the  date  of  the  fiat,  they  would  have  left  a  deficiency  of  full 
dB  1.5,000,  to  be  proved  against  the  bankrupt's  estate ;  that  if  sold  at  the 
date  of  the  first  dividend,  the  deficiency  would  have  amounted  to  about 
jeiO,00()j  the  siun  then  admitted  as  a  claim;  whereas,  the  actual  defi- 
ciency "/^w  was  only  7179/.  7*.  8rf.,  as  already  mentioned.  The  peti- 
tioners l.a  J  subsequently  applied  to  prove  this  balance;  but  the  assignees 
objected  to  ihat  proof,  on  the  ground  the  petitioners  were  not  entitled  to 
interest  subsequent  to  the  date  of  the  fiat,  and  that  the  whole  of  the 
gross  proceeds  realized  by  them  upon  the  sugars  ought  to  have  been 
applied  in  liquidation  of  the  principal.  The  conmiissioners  allowed  this 
objection,  and  refused  to  permit  the  petitioners  to  prove  for  more  than 
the  balance  of  their  debt,  after  deducting  the  sum  of  844/.  16*.  llcf., 
which  had  been  applied  towards  the  payment  of  the  interest. 

The  prayer  was,  that  it  might  be  declared  that  the  petitioners,  by 
virtue  of  their  aforesaid  deposit,  were  entitled  to  interest  upon  their 
debt  subsequent  to  the  date  of  the  fiat,  and  to  apply  the  proceeds  of  the 
sale  of  their  seciurities,  first,  in  payment  of  such  interest,  and  then  in 
liquidation  of  the  principal,  and  to  prove  for  the  residue;  or,  if  the  court 
should  think  that  the  petitioners  were  not  so  entitled,  then  that  they 
might  be  declared  entitled  to  prove  at  least  the  sum  of  £150,  the  amount 
which  had  been  allowed  by  them  for  discount  to  the  purchasers  paying 
cash,  and  that  the  petitioners  might  have  their  costs  out  of  the  estate. 

Mr.  Sioansion,  and  Mr.  Montagu^  in  support  of  the  petition.  The 
question  in  this  case  is,  whether  the  petitioners  had  a  right  to  apply  the 
proceeds  of  the  sale  of  the  sugars  in  reduction  of  the  interest  accruing 
subsequent  to  the  bankruptcy.  This  point  seems  to  have  been  already 
decided  by  the  recent  case  of  Ex  parte  Ramsbottom^  4  Deac.  &  Chit. 
198,  2  Mont.  &  A.  79,  where  it  was  held,  that  a  mortgagee  is  entitled 
to  apply  the  rents  and  profits  of  the  mortgaged  estate,  in  reduction  of 
the  interest  accruing  subsequent  to  the  order  of  sale.  It  is  admitted, 
that  interest  cannot  be  proved  which  accrues  subsequent  to  the  fiat 
But  a  mortgagee,  like  any  other  creditor  holding  a  seciuity  for  two 
debts,  the  one  proveable,  and  the  other  not  proveable,  has  a  right  to 
avail  himself  to  the  full  extent  of  his  security,  by  applying  the  proceeds 
in  payment  of  the  unproveable  debt,  and  proving  for  the  other.  If  in 
the  present  case  the  sugars  had  been  sufficient  in  value  to  iiave  covered 
the  whole  debt  and  interest,  it  cannot  be  denied,  that  the  petitioners 
would  have  been  entitled  to  apply  them  in  payment  of  the  interest 
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Mr.  Swanstouj  and  Mr.  Montagu^  coutra.  Tnis  case  is  distinguish- 
able from  that  of  Ex  parte  Cunnin<fham.  In  that  case  the  notes  were 
identified :  here  there  is  no  identification  of  notes,  or  any  thing  else,  that 
was  paid  to  Blyth  by  the  petitioner.  In  the  former  case,  there  were 
legal  proceedings  in  Scotland  establishing  the  rights  of  the  different  par- 
ties.    In  this  case,  there  were  no  such  proceedings  in  the  Scotch  courts. 

The  true  principle,  then,  on  which  this  case  ought  to  be  determined, 
is,  what  were  the  claims  of  the  petitioner  against  Maberly  on  the  4th  of 
January  ?  All  that  was  done  by  the  petitioner  was  to  pay  to  Blyth  a 
certain  sum  of  money,  with  instructions  to  take  up  a  bill;  and  it  does 
not  appear,  that  there  was  any  subsequent  application  of  the  money  for 
that  purpose.  In  what  manner  this  sum  of  £450  was  paid  to  Blyth, 
whether  in  notes  or  cash,  nowhere  appears ;  but,  however  that  might 
be,  no  other  relation  than  that  of  debtor  and  creditor  W£is  constituted 
between  those  parties.  Suppose  the  transaction,  instead  of  being  with 
Maberly's  agent  at  Edinburgh,  had  taken  place  with  Maberly  himself 
in  Jjondon,  Maberly  would  have  been  the  mere  debtor  of  the  petitioner. 
It  is  true,  that  the  receipt  of  the  money  by  him  would  have  imposed  on 
him  the  obligation  of  applying  it  for  the  purpose  of  taking  up  the  bill ; 
but  if  he  had  misapphed  it,  the  petitioner  would  have  had  no  remedy 
but  that  of  proof.  For  where  a  party  pays  a  sum  of  money  into  a 
banker's,  for  the  purpose  of  taking  up  a  bill  that  will  fall  due  the  follow- 
ing day,  which  the  banker  omits  to  do,  and  then  becomes  bankrupt ;  it 
is  clear,  the  amount  can  only  be  proved  under  his  commission.  It  has 
been  decided,  that  payments  made  to  a  trader,  after  he  has  stopped  pay- 
ment, are  not  recoverable,  unless  they  are  revoked  before  the  bank- 
ruptcy ;  Ex  parte  M-Ghee.  The  date  of  the  fiat  in  this  case  is  the  26th 
January,  and  must  be  taken  also  to  be  the  date  of  the  act  of  bankruptcy, 
in  the  absence  of  all  other  evidence  as  to  that  fact.  [Sir  J.  Cross.  It  is 
stated  in  the  petition,  that  Maberly  had  stopped  payment,  and  had 
absented  himself  from  his  banking-house,  and  refused  to  be  seen  by  his 
creditors  from  the  2d  Jarmary.]  Those  facts  are  not  alleged  as  an  act 
of  bankruptcy.  The  money,  it  appears,  was  paid  to  Blyih  in  a  gross 
sum  on  the  3d  January,  long  before  the  issuing  of  the  fiat.  It  would 
have  been  different,  if  the  petitioner  had  delivered  to  Blyth  a  bill  of  ex- 
change, a  particular  bank-note,  or  money  sealed  up  in  a  bag ;  for  any 
one  of  these  could  have  been  identified.  But,  in  this  case,  there  was  to 
be  an  ipplication  of  a  sum  of  money  generally,  not  of  any  particular 
coin.  [Sir  J.  Cboss.  Allow  me  to  remind  you,  that,  on  the  very  day 
when  this  money  was  deposited  with  Blyth,  Maberly  had  ceased  to 
carry  on  that  business,  which  was  the  very  object  and  inducement  of 
the  money  being  paid  to  Blyth.]  The  petitioner  has  therefore  a  right 
of  action  against  Blyth  for  the  amoinit  of  the  money  so  paid  in ;  but, 
even  if  he  has  the  same  right  against  Maberly,  a  right  of  action  is  in 
bankruptcy  only  tantamount  to  proof.  [Erskine,  C.  J.  You  put  it  on 
the  ground  of  contract;  but  here  the  petitioner  denies  all  contract.] 
Still,  the  petitioner  is  bound  to  show,  that  the  money  came  to  the  hands 
of  Maberly,  or  his  assignees.  Now,  it  appears  that  Blyth,  after  he 
received  this  money  from  the  petitioner,  paid  away  more  than  jB  1300 
of  moneys  he  had  then  in  his  hands  on  account  of  Maberly ;  and,  non 
constat,  that  this  sum  of  450/.  lis.  was  not  part  of  the  money  so  paid 
away.  [Erskine,  C.  J.  Does  it  appear,  in  any  statement  of  account 
between  Blyth  and  the  assignees,  that  on  the  2d  of  January  Blyth  had 
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This  was  a  convenient  course  of  proceeding,  and  does  not  seera  to  be 
repugnant  to  any  general  principle  of  law  or  equity.  There  is,  it  is  true, 
a  general  rule  in  bankruptcy,  that  no  interest  is  allowed  after  the  fiat, 
except  in  the  case  of  a  surplus,  even  on  securities  carrying  interest ;  and 
this  rule  is  acted  on,  whenever  mortgagees  come  to  this  court  for  assist- 
ance. But,  in  the  present  case,  the  petitioners  did  not  require  the  aid 
of  this  court  in  directing  a  sale :  for  they  had  a  pledge,  which  they  had 
a  right  to  sell  whenever  they  thought  proper.  They  have  acted  bon^ 
fide  throughout  the  whole  transaction,  and  there  is  no  reason  why  the 
Court  of  Bankruptcy  should  step  in  and  deprive  them  of  a  right,  which 
is  not  inconsistent  with  any  rule  of  law  or  equity.  The  case  would  be 
different,  if  they  could  not  have  sold  without  an  order  of  this  court  My 
decision  is  founded  on  the  peculiar  circumstances  of  this  particular  case, 
fortified  by  the  general  rule,  that  where  a  pledge  of  goods  is  deposited 
with  a  party  to  secure  debts  generally,  and  some  of  those  debts  are 
proveable,  and  some  are  not,  the  proceeds  of  the  goods  may  be  applied 
in  payment  of  the  debts  not  proveable,  and  the  creditor  be  adAiitted  to 
prove  the  full  amount  of  the  other  against  the  bankrupt's  estate. 

Sir  J.  Cross. — These  petitioners  may  be  considered  as  having  a  secu- 
rity for  a  debt,  part  of  which,  namely,  the  whole  amount  of  the  princi- 
pal, and  all  interest  due  before  the  fiat,  is  proveable ;  and  the  other  part, 
consisting  of  interest  accruing  since  the  fiat,  is  not  proveable ;  and  they 
apply  the  proceeds  of  the  security  in  discharge  of  that  portion  of  the 
debt  which  is  incapable  of  proof.  There  is  nothing  in  the  judgment  of 
the  court  on  the  present  occasion,  that  breaks  in  upon  the  general  rule 
in  bankruptcy,  that  the  calculation  of  interest  stops  at  the  date  of  the 
fiat ;  for  the  circumstances  of  this  case  take  it  out  of  the  general  nile. 
How  stands  this  case  ?  The  factors,  who  might  have  sold  whenever 
they  chose,  delayed  the  sale  at  the  request  of  their  principal,  on  account 
of  the  imsteadiness  of  the  market ;  and  when  he  becomes  bankrupt, 
they,  for  the  like  cause,  defer  the  sale  at  the  request  of  the  assignees. 
Before  the  bankruptcy,  there  could  be  no  question  that  the  petitioners 
would  have  been  entitled  to  interest  on  their  debt  during  this  delay: 
and  ought  it  not  to  be  presumed,  that  when  the  assignees  requested 
further  delay,  it  was  to  be  subject  to  the  same  condition  ?  For  it  would 
have  been  a  most  preposterous  request,  to  ask  the  petitioners  to  postpone 
the  sale,  and  to  lose  the  interest  on  ^640,000,  with  a  still  further  risk  of  a 
fall  in  the  market.  But  now,  after  the  estate  has  been  benefited  by  tlie 
compliance  of  the  petitioners  with  the  assignees'  request,  they  come  and 
say  to  the  petitioners,  you  are  to  bear  all  the  loss  arising  from  the  post- 
ponement of  the  sale, — a  most  unjust  and  unreasonable  proposition.  It 
appears  to  me  to  have  been  clearly  the  intention  of  the  parties,  that  the 
petitioners  were  to  deduct  their  interest  out  of  the  proceeds  of  the  sugars 
up  to  the  time  of  sale ;  and  therefore  the  petitioners  are  entitled  to  the 
order  they  ask. 

Sir  G.  Rose. — There  is  no  difficulty  in  disposing  of  the  case  on  this 
petition.  It  is  clear,  that  the  petitioners  might  have  sold  the  sugars, 
without  the  interposition  of  this  court,  in  accordance  with  the  contract 
they  had  entered  into  with  their  principal ;  and  Uie  contract  still  subsist- 
ing at  the  time  of  the  bankruptcy,  it  must  he  presumed,  from  the  conduct 
of  the  assignees,  that  they  consented  to  be  bound  by  it.  The  rule,  that 
ihe  computation  of  interest  in  general  stops  at  the  date  of  the  fiat,  I 
apprehend,  is  nothing  more  than  a  convenient  rule  of  practice,  inde- 
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the  Scotch  courts,  that  he  had  this  money  in  his  hands  at  the  time  of 
those  proceedings,  nor  do  the  assignees  admit  that  it  was  so.  For  these 
reasons,  I  am  sorry  that  I  cannot  concur  with  the  rest  of  the  court  m 
the  order. 

Sir  J.  Cross. — ^The  present  case  appears  to  me  to  be  one  in  which  the 
burden  lies  on  the  assignees  to  prove  that  the  petitioner  is  not  entitled 
to  the  relief  he  seeks  by  this  petition.  They  ought  either  to  show  that 
the  money  never  came  to  their  hands— or  that,  if  it  did,  they  are  entitled 
to  retain  it. 

The  assignees  contend,  first,  that  notwithstanding  the  money  may  be 
traced  to  their  possession,  the  petitioner  has  no  claim  to  it ;  but  that  they 
are  entitled  to  retain  it  as  part  of  the  bankrupt's  estate.  But  I  think 
such  a  petition  cannot  be  maintained ;  and  that  the  owner  of  the  money 
had  a  right  to  call  it  back,  as  having  been  paid  under  a  mistake,  namely, 
that  Maberly  continued  to  carry  on  the  business  of  a  banker  in  London, 
and  that  BIyth  was  his  agent ;  whereas  Maberly  had  then  ceased  to  be 
a  banker,  and,  consequently,  could  have  no  authorized  agent  to  receive 
payments  for  him  in  that  character.  The  money  being  paid  under  this 
mistake,  therefore,  there  is  no  doubt  that  the  petitioner  could  compel 
Blyth  to  refund  it;  and  if  the  assignees  have  got  possession  of  the  money, 
they  are  equally  liable  to  the  petitioner. 

But  the  assignees  contend,  secondly,  that  the  money  never  came  to 
their  bands  at  all,  and  that  the  petitioner  has  failed  in  his  proof  of  this 
fact.  An  important  question  here  occurs — ^upon  whom  does  the  burden 
of  proof  lie,  to  show  what  became  of  the  money  which  the  petitioner 
paid  to  Blyth  ?  A  court  of  law,  in  determining  on  which  party  lies  the 
burden  of  proof,  invariably  looks  to  that  party  who  was  in  possession 
of  the  facts.  Now,  who  was  in  possession  of  the  facts  in  the  present 
case  ?  The  assignees :  they  could,  therefore,  easily  disprove  the  allega- 
tion in  the  petition,  if  there  was  no  foundation  for  it.  The  petitioner 
has  proved  a  payment  to  Blyth  on  the  3d  of  January — that  Maberly 
stopped  payment  the  day  before — and  that  the  petitioner,  a  day  or  two 
afterwards,  applied  to  Blyth  to  return  him  the  money,  and  was  refused, 
and  it  does  not  appear,  what  has  become  of  it.  The  assignees  then  step 
forward,  and  take  to  every  thing  in  Blyth's  hands  in  statu  quo^  saying, 
we  will  keep  this  property,  unless  any  one  can  prove  a  better  right  to  it. 
They  are  in  possession  of  the  bankrupt's  books,  and  of  the  accounts 
rendered  by  his  agents,  and  they  are  in  communication  with  his  agents 
and  his  clerks ;  it  therefore  lies  upon  them  to  show,  that  this  sum  of  je450 
was  not  included  in  the  property,  of  which  they  thus  possessed  them- 
selves. It  has  been  relied  on  by  the  counsel  for  the  assignees,  as  the 
strong-hold  of  their  defence  to  this  petition,  that  money  can  have  no  ear- 
mark ;  and  that,  as  in  this  case  the  petitioner's  money  has  been  mixed 
with  other  moneys  in  his  hands,  it  follows  that  the  petitioner  cannot 
identify  the  sum  he  paid  to  Blyth ;  and  a  case  has  been  put  of  a  deposit 
made  of  500  pounds  of  quicksilver,  which  has  been  mixed  by  the  de- 
positary with  1000  pounds  belonging  to  another  man.  It  is  true  that 
the  owner  could  not  in  such  case  identify  the  atoms;  but  he  would  have 
a  right  to  the  definite  quantity ;  and  a  delivery  to  him  of  500  pomids 
of  the  mass  would  be  a  good  delivery  of  what  was  deposited.  It  is, 
therefore,  no  answer,  to  say  that  the  petitioner's  money  has  been  mixed 
with  other  moneys.  Supposing  a  tender  had  been  made  to  him  of  the 
amount  deposited,  in  other  money  equally  good,  could  he  have  brought 
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to  the  assignees,  I  confess  I  was  at  one  time  doubtful  whether  the 
petition,  as  to  them,  should  be  dismissed  with  costs ;  as  the  peti- 
tioners have  come  here  to  enforce  an  order  of  the  commissioner.  The 
general  rule  is,  certainly, — though  that  rule  has  exceptions, — that  costs 
are  not  given  on  a  petition  against  an  order  of  the  commissioners,  as 
against  the  parties  who  are  made  respondents  to  such  a  petition,  ana 
are  compelled  to  defend  the  order.  But  when  a  petitioner  comes 
voluntarily  to  enforce  such  an  order,  and  brings  parties  unnecessarily 
before  tfie  court,  I  see  no  reason  why  he  should  not  be  visited  with 
costs,  if  unsuccessful,  like  any  other  party.  The  petition  must,  there- 
fore, be  dismissed  with  costs  against  all  parties,  except  the  official 
assignee ;  as  he  has  no  interest  in  the  matter,  and  merely  joined  in  the 
petition  in  his  official  character.  , 

Sir  J.  Cross. — I  should  have  thought,  in  this  case,  that  the  court 
would  have  been  bound  to  act  in  furtherance  of  the  commissioner's 
order,  if  nothing  had  appeared  to  show  the  circumstances  under  which 
the  order  was  made.  But  how  does  the  matter  really  stand  ?  With 
respect  to  the  simis  of  27/.  Is.y  and  50/.  9s.  Gci.^  the  commissioner  says 
that'he  has  charged  the  assignees  with  these  sums,  because  they  sset  up 
a  claim  which  they  neither  persevered  in  nor  abandoned.  But,  with 
the  greatest  respect  for  the  commissioner,  I  do  not  tliink  that  this  is  a 
sufficient  reason ;  more  especially  when  he  had  the  sanction  of  the 
former  commissioners  for  the  allowance  of  these  sums,  and  they  were 
both  the  subject  of  a  previous  audit.  An  audit  should  be  treated  as  a 
very  solemn  proceeding.  The  commissioners  are  bound  to  examine  the 
accounts  of  the  assignees,  and  to  administer  an  oath  to  them  as  to  their 
correctness.  I  can  find  no  reason  for  differing  in  opinion  with  the  first 
commissioners,  who  allowed  these  accounts.  It  does  not  appear,  that 
any  of  the  creditors  complained  of  the  proceedings  of  the  assignees  in 
defending  the  suit  in  Chancery;  but,  on  the  contrary,  they  seem  to  have 
acquiesced  in  all  that  was  going  on  ;  and  now,  after  the  expiration  of 
nine  years,  they  come  and  say,  for  the  first  time,  that  these  costs  ought 
not  to  have  been  incurred.  I  am  content,  however,  to  rely  on  the  judg- 
ment of  the  former  commissioners.  With  regard  to  the  solicitors,  there 
is  not  a  shadow  of  ground  for  coming  before  this  court  to  complain 
against  them  ;  nor  is  there  any  allegation  imputing  niiscondnct  to  them 
in  the  petition.  As  to  them,  therefore,  there  can  be  no  doubt  that  the 
petition  must  be  dismissed  with  costs.  And  in  regard  to  the  assignees, 
as  the  petitioners  have  shown  no  sufficient  grounds  that  they  ought  to 
refund  any  of  the  sums  stated  in  the  prayer  of  the  petition,  I  concur  in 
the  opinion  of  his  honour  the  chief  judge, — that  the  petition  must  also, 
as  against  them,  be  dismissed  with  costs. 

Sir  G.  Rose. — I  should  certainly  have  felt  regret,  if  the  court,  after  a 
due  consideration  of  the  facts  of  this  case,  had  not  been  unanimously  of 
opinion,  that  this  petition  should,  as  against  all  parties  but  the  official 
assignee,  be  dismissed  with  costs.  In  regard  to  the  official  assignee,  as 
he  has  acted  under  the  directions  of  the  commissioner,  I  am  willing  that 
he  be  exempted  from  the  payment  of  costs.  But  I  think  it  right  to  ob- 
serve, that  the  official  assignee  is  not  exempted  from  costs  on  an}^  gene 
ral  principle,  but  merely  because  in  this  particular  instance  it  seems  right 
that  an  exception  should  be  made  in  his  favour.  With  respect  to  tlie 
question  of  costs,  as  applicable  to  the  other  parties  to  this  petition,  it  has 
been  put  in  the  course  of  the  argument,  that  the  certificate  of  the  com- 


1  Deacon,  26.  533 

missioner  is  to  have  the  same  authority  as  a  master's  report ;  but,  I  con- 
fess, I  cannot  go  the  length  of  what  has  been  advanced  on  this  subject 
by  the  counsel  for  the  petitioners ;  for  I  am  clearly  of  opinion,  that  the 
commissioner's  certificate  is  not  to  be  held  conclusive  on  the  discretion 
of  the  court,  in  awarding  costs  against  all,  or  any  of  the  parties  to  a  peti- 
tion. There  is  no  such  principle  in  regard  to  a  commissioner's  certifi- 
cate ;  but  if  there  were,  this  is  no  regular  certificate,  but  a  mere  state- 
ment of  facts ;  for  there  was  no  previous  reference  to  the  commissioner ; 
and  even  taking  it  to  be  a  regular  certificate,  what  part  of  this  document 
would  protect  any  party  from  the  payment  of  costs  ?  Then  with  respect 
to  the  solicitors,  what  is  there  in  this  certificate  that  justifies  the  prayer 
of  the  petition,  that  the  solicitors  should  be  directed  to  pay  to  the  official 
assignee  the  sum  of  168/.  12*.  2d,  ?  No  doubt  the  court  has  jurisdiction 
to  reach  any  part  of  the  bankrupt's  estate  in  the  hands  of  the  solicitor  to 
the  fiat ;  but  I  never  yet  iieard— where  there  is,  as  in  this  case,  a  sol- 
vent assignee,  who  has  a  claim  against  the  solicitor  for  moneys  in  his 
hands — on  what  principle  third  parties,  acting  in  opposition  to  the 
assignees,  are  to  bring  the  solicitor  before  this  court.  But  viewing,  the 
case  as  against  all  the  respondents,  is  it  too  much  to  say,  that  com- 
missioners are  bound  to  give  the  same  authority,  at  least,  to  a  former 
audit,  as  to  a  settled  account?  Had  the  commissioner  in  this  case  any 
principle  on  which  he  could  open  the  previous  audit  ?  An  audit  is  con- 
clusive, until  it  is  regularly  opened  ;  and  that  can  only  be  done  by  the 
order  of  this  court.  It  is  new  to  me,  where  an  action  has  been  brought 
or  defended  by  assignees,  that  the  commissioner  has  more  than  a  minis- 
terial duty  to  perform,  and  to  act  on  an  investigation  into  their  receipts 
and  payments.  If  I  were  a  commissioner,  I  should  not  consider  the  ques- 
tion as  more  than  one  of  receipt  and  expenditure  as  between  trustee  and 
estate,  except  in  a  very  gross  case ;  and  even  then,  I  would  refer  the 
matter  to  the  decision  of  this  court ;  for  the  expenses  of  a  useless  suit 
form  but  an  indirect  test  of  the  damage  to  the  estate,  and  the  allowance 
or  disallowance  of  them  is  a  question  for  another  tribunal.  There  are 
other  modes  of  looking  into  such  an  account,  that  might  possibly  be  more 
convenient  than  the  examination  of  it  by  the  commissioner;  such  as  a 
reference  of  it  to  the  registrar  of  this  court,  or  directing  an  inquiry  be- 
fore a  master.  But  were  I  even  called  on  to  say,  that  the  commissioner 
had  not  a  ministerial  duty  merely,  and  might  decide  on  the  propriety  of 
prosecuting  or  defending  an  action  by  the  assignees,  I  find  nothing  in  the 
certificate  to  justify  the  order  he  has  made ;  and  it  is  a  principle,  that  the 
court  will  not  act  on  evidence  out  of  the  certificate.  It  is  impossible  to 
say,  that  any  part  of  the  prayer  of  this  petition  is  tenable ;  and  I  should 
be  laying  down  a  faulty  principle,  if  I  were  to  hold,  that  the  mere  certi- 
ficate of  the  commissioner  is  sufficient  to  protect  any  party  from  paying 
costs. 

Petition  dismissed  with  costs,  as  against  all  the  petitioners,  except 
the  official  assignee. 


In  the  matter  of  WILLIAM  SUTTON.^p.  43. 

Where  both  the  qaoram  commisfionera  are  unable  to  attend  to  open  the  fiat,  the  court  eaimol 
make  an  order  that  the  other  three  commiflaioners  may  open  it ;  but  the  proper  ooune  ia  to 
annul  the  fiat,  and  take  out  a  new  one. 

2r2 
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A  FIAT  was  directed  to  commissioners  at  Birmingham,  containing  a 
quorum  clause  as  to  two  of  the  commissioners,  one  of  whom  was  ap- 
pointed to  be  one  of  those  named  to  execute  it. 

Mr.  Wright  applied  to  the  coiu*t  for  an  order  that  the  other  three 
commissioners  might  proceed  to  open  the  fiat,  on  the  ground  that  the  two 
quorum  commissioners  were  in  London,  and  were  likely  to  remain  there. 

The  court  said,  that  they  had  no  authority  to  alter  the  directions  of 
the  fiat,  which  expressly  stated  that  one  of  the  two  quorum  commis- 
sioners must  act  in  the  execution  of  it ;  but  that  the  proper  course  to 
pursue  was,  to  annul  this  fiat,  and  take  out  a  new  one  directed  to  other 
commissioners. 


Ex  parte  JAMES  MARTIN.— In  the  matter  of  JAMES  KENTON. 

— p.  44. 

A  oommission  ifsueil  against  the  bankrupt  m  1823,  under  which  a  creditor  omitted  to  prove  hia 
debt,  being  informed  there  were  no  ast«ets.  A  subnequent  fiat  was  issued  against  the  bank- 
rupt in  1834,  who  had  not  then  obtained  bin  certificate  under  the  former  commiraion,  wheD 
the  court  ordered  the  commission  to  he  impounded.  A  petition  by  the  creditor,  praying  that 
the  commission  might  Ite  delivered  out  of  the  office,  to  enable  him  to  go  in  under  it,  and  prove 
hia  debt,  was  dismissed  with  coals. 

In  this  case  a  commission  had  issued  against  the  bankrupt  on  the  2Sth 
June,  1823,  under  which  only  one  creditor,  who  was  appointed  assignee, 
had  proved  any  debt ;  and  the  bankrupt  had  never  passed  his  last  exa- 
mination, nor  obtahied  his  certificate ;  nor  had  any  dividend  been  de- 
clared of  his  estate.  The  creditor  who  had  proved  was  a  person  of  the 
name  of  Sheers,  who  chose  himself  sole  assignee,  and  who  afterwards 
became  a  bankrupt,  and  went  to  reside  in  America.  On  the  9th  May, 
1832,  a  fiat  was  issued  against  the  bankrupt,  Kenton,  who  had  for  some 
time  previously  carried  on  the  business  of  a  linen-draper,  in  High  Street, 
Poplar.  On  the  25th  April,  1834,  the  assignees  of  Sheers,  and  two  of 
the  creditors  who  had  omitted  to  prove  under  the  former  commission 
against  Kenton,  presented  a  petition  to  rescind  the  fiat ;  when  the  court 
ordered  that  the  former  commission,  and  all  the  proceedings  under  it, 
should  be  impounded,  {a)  The  present  petitioner  stated,  that  he  was  a 
creditor  of  the  bankrupt  at  the  time  of  the  issuing  of  the  commission,  but 
did  not  prove  his  debt,  having  been  informed  by  the  assignee  tliat  there 
were  no  assets ;  and  that  the  official  assignee  under  the  fiat  had  realized 
a  considerable  sum.  The  object  of  the  present  petition  was  for  an  order, 
that  the  former  commission  and  proceedings  might  be  deUvered  out  to 
such  person  as  the  court  should  appoint,  to  enable  the  commissioners  to 
hold  a  meeting  for  the  choice  of  a  fresh  assignee,  and  the  proof  of  debts. 
The  petitioner  accounted  for  his  delay  in  presenting  this  petition,  by 
stating  that  he  was  ignorant  of  the  issuing  of  the  fiat,  or  that  the  bank- 
rupt had  entered  uito  business  again  after  the  issuing  of  the  former  com 
mission. 

Mr.  Swansioriy  for  the  petition,  referred  to  the  former  petition  of  Ex 
parte  Devas, 

Mr.  Bet  hell,  contra,  objected  that  the  petitioners  under  the  former 
petition  were  not  served  witli  this. 

The  court  said,  that  such  omission  was  fatal  to  the  present  application 
and  refused  to  hear  the  petition. 

(a)  See  Exparte  Detnu,  4  Deac  &  Chit  360;  1  Mont  A,  A.  430. 
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The  matter  was  again  brought  before  the  court  this  day,  (July  23, 
1835,)  when 

Mr,  SwanstoHj  and  Mr.  J,  Russell^  appeared  in  support  of  the  peti- 
tion ;  and  urged,  that  as  the  validity  of  the  first  conunission  was  not 
disputed,  and  the  petitioner  was  ignorant  of  tiie  issuing  of  the  present 
fiat,  he  was,  as  a  matter  of  course,  entitled  to  the  order  now  sought  by 
this  petition. 

Mr.  Ketnty  contra,  was  stopped  by  the  court. 

Erskine,  C.  J. — So  far  from  thinking  this  a  matter  of  course,  I  think 
it  one  of  the  most  unfounded  applications  that  was  ever  brought  before 
this  court.  The  first  commission  issued  so  far  back  as  June,  1823,  and 
the  petitioner  suffered  Sheers  to  prove  the  only  debt  under  the  commisr 
sion,  without  making  any  attempt  to  prove  himself;  and  even  when 
Sheers  becomes  bankrupt,  and  goes  to  America,  the  petitioner  never 
comes  forward  as  a  creditor,  but  lies  by  for  twelve  years,  and  lets  the 
bankrupt  carry  on  a  fresh  trade,  in  the  course  of  which  he  obtains  fresh 
credit.  And  now,  when  the  bankrupt  has,  by  his  subsequent  trading, 
realized  some  property,  the  petitioner  wants  to  get  it  out  of  the  hands 
of  the  new  creditors,  whose  subsequent  dealings  with  the  bankrupt  were 
alone  the  cause  of  his  acquiring  it.  The  petitioner  all  this  time  permits 
the  first  commission  to  lie  dead,  and  now  seeks  to  revive  it,  to  the  preju- 
dice of  more  worthy  claimants.  There  is  no  reason  or  equity  for  the 
present  application.  If  there  shotild  be  any  surplus  under  the  fiat 
now  working,  it  will  be  then  time  enough  for  the  petitioner  to  come 
to  this  court. 

Sir  J.  Cross. — The  fiat  now  in  operation  issued  two  years  ago,  and 
even  then  the  petitioner  did  not  put  in  any  claim ;  probably  because  he 
thought  there  was  no  foundation  for  it.  At  all  events,  the  petitioner's 
debt  is  twelve  years  old,  and  during  all  that  time  he  has  been  utterly 
inactive  in  making  any  claim,  either  under  the  commission,  or  the  fiat. 
As  the  petitioner  did  not  choose  to  come  in  as  a  creditor  under  the 
former  commission,  he  must  be  taken  to  have  abandoned  his  debt,  if 
debt  he  ever  had.  It  would  be  most  unjust  to  the  creditors  who  have 
proved  their  debts  under  the  fiat,  if  we  were  to  grant  the  prayer  of  this 
petition. 

Sir  G.  Rose. — ^When  the  court  made  the  former  order  for  the  commis- 
sion to  be  impounded,  it  amounted  to  a  virtual  superseding  of  it  On 
that  occasion  the  court  did  every  thing  short  of  superseduig,  in  order 
that  it  might  not  interfere  with  the  working  of  the  present  fiat.  The 
petitioner  in  this  case  does  not  even  show  that  there  is  any  property 
under  the  former  commission  which  would  be  sufiicient  to  pay  the 
expenses  of  a  new  assignment,  or  of  this  petition ;  and  he  now  comes 
here  with  an  application  to  get  an  assignee  elected  under  the  former 
commission,  for  the  purpose  of  overreaching  the  title  of  the  assignees 
under  the  subsequent  fiat  It  would  really  be  monstrous  to  make  any 
order  under  this  petition.  The  court  can  find  the  means  of  making  the 
present  fiat  available  for  the  petitioner,  if  he  has  any  just  claim  still 
against  the  bankrupt 

Petition  dismissed  with  costs. 
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has  power  to  examine  the  assignees  as  to  moneys  received  before,  and 
not  included  in,  such  accounts,  and  to  reinvestigate  those  accounts  gene- 
rally, if  need  be.  Upon  that  occasion  the  chief  judge  said,  that  "  the 
duty  of  commissioners  was  progressive  and  continuous,  and  that  the 
legislature  never  meant  to  screen  assignees  in  this  wise,  and  to  shut  out 
the  power  of  setting  accounts  right,  upon  the  disclosure  of  other  prior 
receipts  by  agents."  [Sir  G.  Rose.  Supposing  the  order  of  the  com 
missioner  is  correct,  how  can  you  enforce  your  claim  against  the  solici- 
tors ?  The  commissioner's  certificate  limits  the  demand  expressly,  as 
against  the  assignees,]  Upon  the  general  jurisdiction  of  the  court,  and 
the  situation  in  which  the  solicitor  stands  as  an  officer  of  the  court.  It 
appears,  too,  from  Mr.  Mayhew's  own  affidavit,  that  he  acknowledges 
the  sum  of  168/.  12^.  2d,  to  be  still  in  his  hands;  and  therefore  the 
court  has  power  to  order  him  to  pay  the  money  to  the  party  entitled  to 
it.  'The  assets  of  a  bankrupt  are  in  the  nature  of  trust-moneys ;  and  if 
trust-money  comes  into  the  hands  of  another  person,  he  is  bound  to 
refund  it  according  to  the  trusts.  He  becomes  himself  a  trustee  of  all 
assets  in  his  hands,  knowing  them  to  be  assets.  If,  in  a  case  of  this 
description,  the  solicitor  was  not  to  be  held  jointly  liable  with  the 
assignees,  the  result  would  be  most  detrimental  lo  the  administration  of 
justice  in  bankruptcy.  The  amount  of  the  debts  proved  under  this  com- 
mission is  only  jei500 ;  and  yet  the  bills  of  costs  of  Mayhew  and  John- 
ston, including  the  messenger's  bill,  amount  to  more  than  -6900.  The 
solicitors  ought  not  to  have  suffered  the  assignees  to  be  engaged  in  a 
suit  in  Chancery,  without  any  communication  with  the  conamissioner  or 
the  creditors ;  for  it  was  their  duty  to  know  the  provisions  of  the  bank- 
rupt act  in  this  respect.  [Erskine,  C.  J.  If  the  solicitor  gives  the 
assignees  bad  advice,  he  may  be  liable  to  them;  but  this  is  not  an 
application  by  the  assignees  against  the  solicitor.]  The  solicitor  is 
responsible  to  the  creditors,  as  well  as  to  the  assignees. 

Erskine,  C.  J. — As  to  a  portion  of  the  prayer  of  the  petition,  the 
court  is  of  opinion,  that  the  petitioners  have  not  made  out  their  com- 
plaint, and  will  therefore  relieve  the  respondents  from  the  necessity  of 
arguing  that  part  of  the  case.  The  charge  is,  on  the  finding  of  the  com 
missioner,  that  the  assignees  have  retained  in  their  hands  the  sum  of 
246/.  I8s.  Id,  from  the  23d  September,  1831,  to  the  23d  July,  183r. 
and  that  they  are  therefore  liable  to  be  charged  £20  per  cent  on  that 
sum,  within  the  meaning  of  the  104th  section  of  the  bankrupt  act ;  which 
provides,  "  that  if  any  assignee  shall  retain  in  his  hands,  or  employ  for 
his  own  benefit,  or  knowingly  permit  any  co-assignee  so  to  retain  or 
employ  any  sum,  to  the  amount  of  jEIOO  or  upwards,  part  of  the  estate 
of  the  bankrupt,  &c.,  every  such  assignee  shall  be  liable  to  be  charged 
in  his  accounts  with  such  sum  as  shall  be  equal  to  interest  at  the  rate  of 
£20  per  cent.,  on  all  such  money,  for  the  time  durhig  which  he  shall 
have  so  retained  or  employed  the  same,  or  permitted  the  same  to  be  so 
retained  or  employed,  &c.,  and  the  commissioners  are  hereby  required 
to  charge  every  such  assignee  in  his  accounts  accordingly."  Now,  on 
referring  to  the  order  of  the  commissioner,  it  appears  that  he  finds  that 
Henry  Butler  alone  had  retained  in  his  hands  the  sum  of  246/.  ISs,  Irf., 
while  the  charge  of  the  j£20  per  cent,  is  upon  both  the  assignees.  But 
there  is  no  admission  by  Butler  that  it  was  improperly  retained  by  him 
in  particular;  non  constaty  but  that  it  may  have  been  retained  by 
Wheeler,  the  other  assignee,  who  the  petitioner  alleges  has  becon^ 
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bankrupt.  Before,  therefore,  we  can  be  called  upon  to  enforce  the  order 
as  to  the  £20  per  cent.,  we  must  be  satisfied  that  it  was  properly  made. 
The  commissioner  could  not  charge  both  assignees  for  the  retainer  of 
one,  unless  he  found  in  the  words  of  the  act  that  that  one  assignee 
"knowingly  permitted''  the  other  to  retain.  A  further  part  of  thtj 
prayer  of  the  petition  is,  that  Butler,  and  Mayhew,  and  Johnston,  may 
be  directed  to  pay  the  sum  so  charged  to  the  official  assignee.  But 
there  is  nothing  on  the  face  of  the  commissioner's  order  to  justify  the 
court  in  enforcing  the  payment  of  this  money  by  the  solicitors.  If  the 
assignee,  Butler,  was  insolvent,  then  indeed  the  court  might  be  induced 
to  secure  the  fund,  by  making  such  an  order  on  the  solicitors,  on  a  pro- 
per petition  for  that  purpose.  But,  in  the  present  case,  there  are  no 
grounds  for  such  interference  of  the  court.  Therefore,  as  to  the  charge 
of  je20  per  cent.,  and  that  part  of  the  prayer  which  affects  the  solicitors, 
I  am  of  opinion  that  the  petitioners  have  laid  no  foundation  for  their 
claim. 

Sir  J.  Cross. — It  is  only  necessary  to  refer  to  the  terms  of  the  com- 
missioner's order,  to  show  that  such  an  order  cannot  be  enforced.  He 
finds  that  Butler  retains  the  money,  and  then  charges  both  assignees  with 
the  20/.  per  cent.;  without  finding  the  fact,  that  the  other  assignee  know- 
ingly permitted  Butler  to  retain  the  money  in  his  hands.  The  court  does 
not  decide,  whether  or  not  the  commissioner  can  charge  the  assignees  hi 
any  other  way  with  the  £20  per  cent. ;  it  only  declares,  that  the  charge, 
as  now  made,  is  invalid. 

Sir  G.  Rose. — As  the  petitioners  have  not  sustained  the  allegation  in 
their  petition,  as  to  the  charge  of  £20  per  cent.,  my  own  opinion  is,  that 
that  part  of  their  petition  ought  to  be  dismissed  with  costs. 

Mr.  Sivanston,  for  Butler,  the  solvent  assignee.  This  is  a  very  harsh 
proceeding  against  the  assignee ;  who  had  good  reason  to  think  that  he 
had  been  discharged  from  all  further  claims,  after  his  accounts  had  been 
passed  and  audited  by  the  former  commissioners.  Ex  parte  ^pple- 
garthy  which  has  been  cited  by  the  other  side,  has  no  application  to  the 
present  case.  There  the  court  only  decided,  that  the  commissioner  had 
power  to  examine  the  assignees,  as  to  the  receipt  of  moneys  which  had 
been  omitted  to  be  included  in  their  accoimt  at  the  time  of  the  audit,  and 
that  he  was  not  prevented  from  setting  the  accounts  right  upon  the  dis- 
closure of  such  previous  receipts.  But  here  no  such  omission  aj^pears 
There  is  this  objection,  also,  to  the  present  petition.  It  is  an  application  to 
the  jurisdiction  of  this  court,  where  there  is  no  necessity  to  apply  for  its 
order.  If  the  assignee  had  these  sums  of  money  in  his  hands,  the  com- 
missioner should  have  made  an  order  of  dividend  for  their  distribution 
amongst  the  creditors ;  and  if  the  assignee  had  refused  to  act  under  the 
order  of  dividend,  it  would  have  been  then  time  enough  to  come  for  the 
order  of  this  court.  [Erskine,  C.  J. — I  suppose  what  they  proceed  upon 
is  the  14th  section  of  the  bankrupt  act,  6  Geo.  4,  c.  16,  whereby  it  is 
provided,  that  any  creditor  who  shall  have  proved  to  the  amount  of  £20 
or  upwards,  if  he  be  dissatisfied  with  the  settlement  of  the  solicitor's 
bill  by  the  commissioners,  may  have  the  bill  settled  by  a  master  in  Chan- 
cery.] The  audit  of  the  former  commissioners  was  a  final  disposition 
of  the  question  then  before  them,  and  not  subject  to  review.  [Erskine, 
C.  J. — You  may  be  relieved  from  your  argument  as  to  the  two  sums  of 
50/.  9*.  6(/.,  and  27/.  1*.,  which  were  the  subjects  of  the  former  audit, 
and  which,  we  think,  the  commissioner  had  no  jurisdiction  to  review, 
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without  an  order  from  this  court]  Then,  with  respect  to  the  charge  of 
68/.  7*.  8d,y  we  say  that  this  sum  had  been  previously  allowed  by  the 
commissioner  himself;  that  the  account,  containing  the  items  of  which 
it  was  composed,  was  upon  that  occasion  before  him,  and  was  then 
duly  taxed ;  and  that  it  was  not  competent  for  him  afterwards  to  sit  as 
a  court  of  appeal  on  himself  Mr.  Swanston  was  then  proceeding  to 
discuss  the  merits  of  the  case,  when  he  was  finally  stopped  by  the  court. 

Mr.  G.  R.  Richardsy  and  Mr.  Reihell,  who  appeared  for  Mat/hew  and 
Johnston^  were  also  stopped  by  the  court. 

Mr.  J.  Russellf  in  reply. — ^The  case  of  Ex  parte  Jipplegarth  de- 
cides that  you  may  insert  items  in  an  account,  which  has  been  previ- 
ously audited,  if  they  were  omitted  in  the  previous  audit.  This  shows 
that  the  commissioner,  in  the  present  instance,  had  power  to  re-exainine 
the  account  after  the  former  audit ;  for  if  you  open  the  acco.unt  for  one 
purpose,  you  may  open  it  for  another.  It  is  always  competent  to  the 
conmiissioner  to  rectify  any  error  or  mistake  that  may  have  crept  into 
the  former  account  The  court  has  decided,  that  you  may  surcharge  an 
account :  then,  if  so,  why  may  you  not  falsify  it  ?  If  the  court  is  to  neu- 
tralize the  exertions  of  the  commissioners  to  save  the  estates  of  bankrupts 
from  the  ruinous  expense  occasioned  by  improvident  Chancery  suits,  the 
most  injurious  consequences  will  follow.  In  the  bills  for  50/.  9*.  6£/., 
and  27/.  U.,  which  it  is  alleged  have  been  audited,  the  same  thing  is 
charged  twice  over,  as  in  the  instance  of  the  charge  for  abbreviating 
pleadings ;  and  this  is  not  the  only  case  of  that  kind. 

With  regard  to  the  question  of  costs,  the  commissioner  has  charged 
the  assignees  with  the  £20  per  cent. ;  they  refuse  to  pay  the  charge ;  and 
the  commissioner  authorizes  the  petitioners  to  come  here  to  enforce  his 
order.  It  is  a  doctrine  quite  unheard  of,  to  contend  that  a  party,  coming 
to  enforce  the  judgment  of  an  inferior  tribunal,  is  to  be  made  to  pay  the 
costs;  and  more  especially  on  an  occasion  of  tliis  kind,  where  the  appli- 
cation was  directed  by  the  commissioner.  The  master  of  the  rolls,  in  a 
recent  case,  where  it  was  stated  that  an  appUcation  to  the  court  had  been 
directed  by  a  master,  allowed  the  matter  to  stand  over  for  the  purpose 
of  ascertainmg  that  fact,  before  he  would  make  any  order  as  to  the  costs. 

Mr.  Swanston  observed,  that  whatever  might  have  been  the  direc- 
tions of  the  commissioner,  the  petition  ought  never  to  have  been  pre- 
sented ;  and  that  that  part  of  the  petition  which  was  dismissed  without 
hearing  the  respondents,  ought,  as  a^  matter  of  course,  to  be  dismissed 
with  costs. 

Erskine,  C.  J. — ^This  is  a  petition  presented  by  certain  creditors  of 
the  bankrupt,  and  by  the  official  assignee,  praying  the  com-t  to  enforce 
an  order  of  the  commissioner.  And  if  the  question  depended  upon  the 
personal  respect  which  I  bear  for  that  commissioner,  I  should  without 
hesitation  confirm  the  order  he  has  made ;  but  the  judgment  of  this 
court  must  not  be  influenced  by  any  consideration  of  private  feeling.  It 
appears  to  me,  that  this  order  ought  not  to  have  been  made.  The  order 
declares,  that  the  sum  of  259/.  2*.  9d.  is  due  from  the  assignees  to  the 
bankrupt's  estate,  and  directs  them  to  pay  that  siun  to  the  official 
assignee.  The  commissioner  finds  that  H.  J.  Butler,  who  is  one  of  the 
assignees,  retained  in  his  hands  24(5/.  18^.  Id.  from  the  23d  September, 
1831,  to  the  23d  July,  1833;  and  he  then  charges  both  assignt^es  with 
je20  per  cent  per  annum  on  this  sum,  imder  the  provision  of  the  104tli 
section  of  the  6  Geo.  4,  c.  16.     With  respect  to  the  sura  of  90/.  \Qs.  9rf., 
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being  the  amount  of  this  charge  of  jS20  per  cent.,  and  which  forms  part 
of  the  sum  directed  to  be  paid  by  both  the  assignees,  I  have  already- 
disposed  of  this  question.  It  is  true,  the  commissioner  finds  that  the 
246/.  I8s,  Id,  was  retained  in  Butler's  hands  for  nearly  two  years,  but 
it  is  not  found  to  have  been  culpably  retained  by  him.  All  that  the 
commissioner  does,  is  to  find,  simply,  that  Butler  retained  it  in  his  hands. 
The  next  item  is  27/.  U.,  the  amount  of  a  bill  of  costs  in  a  Chancery 
suit  from  1827  to  1828; — the  commissioner  has  disallowed  the  whole 
of  this  sum,  on  the  ground  that  the  assignees  improperly  defended  a 
suit  commenced  on  a  bill  of  interpleader,  in  which  they  would  neither 
abandon  nor  enforce  their  claim.  But  it  seems  extraordinary,  that  the 
creditors  should  have  never  made  any  objection  to  defending  this  suit, 
whilst  the  proceedings  were  going  on ;  and  it  is  still  more  remarkable, 
that  the  creditors  should  now  come  forward  for  the  first  time  to  impeach 
this  account,  which  was  the  subject  of  the  commissioner's  audit  so  long 
ago  as  1831.  Then,  as  to  the  bill  for  50/.  9^.  6(/.,  it  appears  that  there 
was  an  order  of  the  Court  of  Chancery  to  bring  an  action  against  the 
assignees,  for  the  purpose  of  determining  the  validity  of  their  claim  to 
the  wines  in  the  London  Docks ;  and  that  the  dividend  was  suspended 
until  the  action  was  determined.  There  is  one  very  short  objection, 
however,  to  the  commissioner's  disallowance  of  these  two  sums,  namely, 
that  the  account  in  which  they  are  both  included  has  been  already 
audited,  and  ought  not  therefore  to  be  opened  again,  with  the  view  of 
falsifying  or  surcharging  it,  without  the  leave  of  this  court.  There 
might  be  no  end  of  vexation  to  assignees,  if  accounts  once  audited 
could  be  reopened  whenever  commissioners  pleased,  without  the  pre- 
vious sanction  of  this  court.  With  respect  to  the  bill  for  68/.  7*.  Sd. — . 
which  was  not  allowed  by  the  former  commissioners,  but  was  brought 
before  Mr.  Fane  himself  in  July,  1833,  and  then  allowed  by  him, — I 
think  that  after  the  commissioner  had  so  taxed  and  allowed  it,  and  the 
amount  had  been  introduced  by  the  assignees  as  an  item  in  their  ac- 
counts, the  commissioner  ought  not  afterwards  to  have  disallowed  that 
account,  without  the  like  order  of  this  court.  And  it  is  further  to  be 
observed,  that  all  these  sums  were  disallowed,  without  any  inquiry  as 
to  the  necessity  of  defending  the  suit  in  Chancery.  There  are  other 
small  items,  which  are  almost  too  trifling  in  amount  to  support  a  petition 
of  this  nature.  It  seems,  however,  that  the  payment  of  these  sums  would 
not  have  been  resisted,  if  the  petition  had  been  confined  to  them.  The 
mere  circumstance,  therefore,  of  the  petitioners  succeeding  as  to  these 
sums,  which  appear  to  have  been  overcharged  by  mistake,  is  not  suffi- 
cient, I  think,  to  sustain  their  present  petition ;  when  the  respondents 
were  willing  to  set  any  errors  right.  But  the  petitioners  have  made 
the  solicitors  parties  to  this  petition,  and  have  called  on  them  to  repay 
the  sum  of  168/.  I2s,  2d,  It  may  be,  that  there  are  improper  items  in 
their  bills  of  costs — it  may  be,  that  the  assignees  should  not  have  de- 
fended the  suit  in  Chancery;  but  that  is  not  enough  to  render  the  solici- 
tors liable  to  refund  to  the  creditors  the  amount  of  the  costs  which  thev 
have  received,  and  which  have  been  bond  fide  incurred.  The  solicitors 
were  employed  by  the  assignees ;  and  if  any  persons  were  to  be  liabiH 
for  instituting  or  defending  improvident  suits,  it  would  be  tlie  assignees, 
and  not  the  solicitors ;  though  I  thhik,  under  tlie  circumstances  of  this 
case,  the  assignees  could  not  be  considered  liable.  As  against  the  sou- 
citors,  therefore,  this  petition  must  be  dismissed  with  costs;  with  regard 
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the  costs,  unless  it  turns  out  that  he  has  been  completely  h.  the  wrong ; 
a  practice  which  is  founded  on  the  principle,  that  the  court  will  not  de- 
ter an  innocent  bankrupt  from  here  to  seek  redress;  But  in  the  present 
case,  where  the  opinion  of  the  court  was  against  the  bankrupt,  and  hij 
pressed  for  further  inquiry,  he  was  told  that  he  did  it  at  the  peril  of  costs. 
If  there  was  any  estate  in  the  hands  of  the  assignee,  we  might,  perhaps, 
have  afforded  him  some  relief.  But  there  is  no  estate ;  which,  there- 
fore, leaves  the  court  no  choice  as  to  the  order  it  must  make  on  this  occa- 
sion ;  for  it  would  be  monstrous,  that  the  assignee  should  be  visited 
personally  with  the  costs  of  an  inquiry,  which  he  was  opposed  to  the 
prosecution  of,  and  which  has  terminated  in  his  favour.  As  an  act, 
therefore,  of  common  justice  to  the  assignee,  we  must  order  the  bank- 
rupt to  pay  the  costs  of  the  inquiry. 

Sir  J.  Cboss. — There  was  nothing  in  this  petition,  when  it  came  on  for 
hearing  some  time  ago,  to  induce  the  court  to  give  costs  against  the 
bankrupt.  But  he  pressed  for  further  inquiry,  against  the  opinion  of  the 
court,  and  had  notice  of  the  risk  he  run  by  taking  it.  It  has  been  said, 
that  the  inquiry  became  necessary,  as  it  did  not  seem  convenient  to  the 
court  to  take  the  examination  of  the  witnesses  viva  voce.  But  I  beg  it 
may  be  understood,  that  this  court  is  at  all  times  bound,  and  willing,  to 
take  viva  voce  examinations,  when  they  are  necessary  for  the  purposes 
of  justice.  Unfortunately,  there  is  here  no  estate,  out  of  which  the  as- 
signee can  recover  these  additional  costs  of  the  proceedings  before  the 
registrar ;  and  therefore  the  bankrupt  must  pay  the  costs  of  the  inquiry. 

Sir  G.  Rose. — In  this  case,  as  far  as  the  abstract  proposition  goes,  I 
admit  that  the  question  was  very  properly  raised  on  this  petition,  whether 
the  bankrupt  was  a  builder^  or  not,  within  the  meaning  of  the  6  Geo.  4, 
c.  16.  It  was  clear,  however,  from  the  bankrupt's  own  affidavit,  that  he 
was  a  trader,  and  consequently,  as  such,  liable  to  a  fiat  in  bankniptcy. 
The  question,  on  the  petitioning  creditor's  debt,  was  nothing  but  a  forlorn 
hope.  It  was  asserted,  however,  by  the  bankrupt's  comisel,  that  several 
affidavits  could  be  answered,  if  the  deponents,  and  other  witnesses, 
were  examined  viva  voce;  upon  which  it  was  distinctly  intimated,  in 
the  opinion  I  ihen  pronounced,  that,  if  any  further  inquiry  was  to  take 
place  by  means  of  a  viva  voce  examination,  it  must  not  only  be  at  the 
terror  of  costs,  but  the  bankrupt  would  be  required  to  give  security  for 
them.  But,  even  if  nothing  had  been  said  on  that  occasion,  it  is  a 
common  rule  of  practice,  that,  when  the  court  expresses  a  decided 
ophtion  on  the  hearing  of  a  case,  and  either  party  presses  for  a  reference 
in  opposition  to  that  opinion,  he  always  takes  the  inquiry  at  the  peril  of 
costs.  The  late  Master  of  the  Rolls,  Sir  J.  Leach,  when  vice-chan 
cellor,  would  never  grant  an  issue  to  try  any  of  the  requisites  to  support 
a  commission,  except  the  question  as  to  the  validity  of  the  petitioning 
creditor's  debt,  and  then,  only  on  the  petition  of  the  bankrupt ;  but,  even 
in  that  case,  he  used  to  say,  that  the  best  issue  was  an  action  brought 
by  the  bankrupt  himself.  In  the  present  instance,  if  the  bankrupt  had 
brought  an  action,  and  had  failed  in  getting  a  verdict,  costs  would  have 
followed  against  him,  as  a  matter  of  course.  And  this  court  ought  not 
to  be  influenced  by  the  argumentum  ad  misericordiam^  and  throw  the 
costs,  occasioned  by  the  proceedings  of  the  bankrupt,  on  a  fund  so  in- 
adequate to  bear  them,  that  they  would  eventually  fall  on  the  assignee 
himself. 

Ebskine,  C.  J. — ^When  this  case  was  before  the  commissioner,  it 
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apijears  that  the  bankrupt's  solicitor  admitted  the  validity  of  the  peti- 
tioning creditor's  debt.    This,  therefore,  is  another  reason  why  we 
should  order  the  bankrupt  to  pay  the  costs  of  this  unnecessary  inquiry. 
The  order  was,  that  the  petition  should  be  dismissed  without  costs, 
but  that  the  bankrupt  should  pay  the  costs  of  the  inquiry. 


Ex  parte  WARD.— In  the  matter  of  TORIE.— p.  86. 

After  a  petition  has  been  called  on,  and  the  bearing  postponed  to  a  future  day,  by  consent  of  both 
parties;  if  the  petitioner  does  not  then  appear  to  support  it,  the  respondent  is  entitled  to  have 
the  petition  dismissed,  with  costs,  without  an  affidavit  that  he  has  been  served  with  the 
petition. 

When  this  petition  was  called  on,  no  one  appeared  in  support  of  it ; 
upon  which  Mr.  Tennanty  for  the  respondent,  moved  that  the  petition 
should  be  dismissed,  with  costs. 

Mr.  Swansiorif  amicus  CuriaB,  suggested,  that  before  the  respondent 
could  have  the  petition  dismissed,  on  the  ground  of  the  petitioner's  nqn- 
appearance,  he  must  produce  an  affidavit,  that  he  had  been  served  with 
the  petition. 

It  appeared,  however,  from  the  registrar's  book,  that  the  petition  had 
been  called  on  on  a  previous  day,  and  that  the  hearing  had  been  post- 
poped  by  consent  of  both  parties. 

Sir  G.  Rose. — If  the  respondent,  on  this  petition,  had  now  appeared 
for  the  first  time  before  the  court,  he  ought  certainly  to  have  been 
provided  with  an  affidavit  of  service,  before  he  could  apply  to  have  the 
petition  dismissed  for  the  default  of  the  petitioner's  appearance.  But 
the  matter  having  been  already  brought  on,  when  both  the  petitionei 
and  the  respondent  were  before  the  court,  it  is  sufficient,  on  the  present 
occasion,  to  refer  to  the  registrar's  book,  in  order  to  be  satisfied  that  the 
respondent  has  a  right  to  be  heard  on  the  matter  of  this  petition. 

Petition  dismissed,  with  costs. 


Ex  parte  HALL.— In  the  matter  of  IVESON.— p.  87. 

Order  made  to  prevent  the  bankrupt  from  availing  himself  of  a  sequestration,  obtained  bj  hii«i 
before  his  bankruptcy,  of  the  rents  and  pro6ts  of  a  rectory. 

This  was  the  petition  of  the  assignees,  praying  that  the  bankrupt, 
who  had  not  obtained  his  certificate,  might  be  restrained  from  receiving 
the  rents  and  profits  of  a  rectory,  against  which  the  bankrupt  had  ob- 
tained a  sequestration  previous  to  his  bankruptcy,  for  a  debt  due  to  him 
from  the  incumbent.  The  petitioners  alleged,  that  the  bankrupt  threat* 
ened  to  receive,  and  appropriate  for  his  own  use,  the  proceeds  of  the 
sequestration;  and  that  the  assignees  were  fearful  he  would  do  so,  before 
another  sequestrator  could  be  appointed  in  the  room  of  the  bankrupt ;  a 
proceeding  of  that  nature  being  attended  with  much  delay  and  expense 

Mr.  Bethellf  appeared  in  support  of  the  petition. 

Mr.  fF.  B.  Eliisy  for  the  bankrupt. 

The  court  made  ttie  following 
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Order,  that  the  bankrupt  should  be  restrained  from  releasing,  or 
doing  any  other  act  to  discharge  the  sequestration,  and  from 
receiving  or  demanding  any  ihing  under  the  same ;  and  that  he 
should  pay  over  to  his  assignees  any  rents,  issues,  or  profits,  that 
nught  have  been  received  by  him  under  the  sequestration,  subse- 
quent to  his  bankruptcy;  with  liberty  for  the  assignees  to  use  the 
name  of  the  bankrupt,  if  necessary,  for  any  purposes  under  the 
existing  sequestration. 


In  the  matter  of  WALKER.— p.  88. 

Where  an  application  is  made  to  rescind  an  order,  on  the  ground  of  irregularity,  the  party  oiigfa 

to  state  in  his  notice  of  motion,  what  the  irregularity  is. 
Qustrt,  whether  such  an  application  should  not  be  by  petition. 

On  a  previous  day,  a  petition  by  the  party  against  whom  this  fiat  had 
issued  had  been  presented  to  annul  the  fiat,  on  the  ground  that  he  was 
not  a  trader  within  the  bankmpt  laws ;  and  praying  for  the  interposition 
of  the  Great  Seal,  to  prevent  the  commissioners  from  proceeding  to  adju- 
dication. On  the  hearing  of  that  petition,  their  lordships  ordered,  that 
it  should  be  intimated  to  the  commissioners,  that  this  was  a  proper  case 
for  the  party  to  be  attended  by  his  counsel  at  the  opening  of  the  fiat ; 
and  that  in  case  the  commissioners  should  find  him  to  be  a  bankrupt, 
the  advertisement  should  be  stayed,  and  that  the  proceedings  taken 
thereunder  should  be  forthwith  returned  to  the  lords  commissioners. 

This  was  an  application  made,  on  motion,  supported  by  affidavits,  to 
rescind  that  order,  on  the  ground  of  irregularity,  and  also  to  dismiss  the 
petition  on  which  the  order  was  founded,  with  costs. 

Mr.  Swdnston,  and  Mr.  Jlnderdon^  appeared  in  support  of  the  motion, 
of  which  due  notice,  they  said,  had  been  given  to  the  party  who  had 
obtained  the  order. 

Sir  W,  Horne^  and  Mr.  Montagu^  contra,  took  an  objection  to  the 
form  in  which  this  matter  was  brought  before  the  court,  which  ought  to 
have  been  by  petition,  and  not  by  motion.  In  some  cases,  it  is  true, 
before  the  commission  has  been  opened,  the  lord  chancellor  has  heard  a 
matter  on  motion  ;  as  an  application  to  rectify  an  error  of  description, — 
that  the  commission  might  be  directed  to  particular  commissioners, — ^to 
discharge  a  prisoner  from  arrest, — or  to  amend  the  minutes  of  an  order. 
But  the  general  rule  is,  that  the  only  mode  of  proceeding  in  bankruptcy 
is  by  petition;  Ex  parte  Gition,Buck,  549;  Be  Hardy ^  6  Madd.  252; 
Re  Morgan,  1  Rose,  192.  Moreover,  the  notice  of  motion  itself  in  this 
case  is  wrong  in  point  of  form ;  inasmuch  as  it  does  not  specify  in  what 
the  irregularity  consists,  in  obtaining  the  former  order, — ^but  merely  that 
the  petitioning  creditor  had  caused  an  affidavit  to  be  filed,  in  which  he 
stated  the  grounds  of  his  intended  motion. 

Por  Curiam. — The  usual  course  of  proceeding  in  bankruptcy  is,  no 
doubt,  by  petition.  But  the  latter  objection  to  this  motion  is  sufficient 
to  prevail.  If  the  party  intended  to  rely  on  the  irregularity  of  which  he 
complained,  he  ought  to  have  stated  that  in  his  notice  of  motion. 

Motion  refused,  with  costs. 
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Ex  parte  MARY  THOMPSON.— In  the  matter  of  GEORGE  WYATT 
and  HENRY  THOMPSON. 

Ex  parte  WILLIAM  CATER  and  another. — In  the  same  matter. 

—p.  90. 

The  wife  of  a  bankrupt  has  a  right  to  a  reasonable  provision  out  of  the  property  which  she 
brought  her  husband  on  her  marriage ;  and  the  Court  of  Review  has  jurisdiction,  on  petition 
in  bankruptcy,  to  order  the  assignees  to  make  such  provision  for  her,  whether  the  property 
consists  of  real  or  personal  estate. 

An  allowance  of  £200  a  year,  out  of  a  net  income  of  £225  a  year,  was  deemed  excessive,  and 
reduced  to  £175  per  annum. 

The  first  petition  was  presented  by  the  bankrupt's  wife,  praying  to 
confirm  the  report  of  the  deputy-registrar,  to  whom  it  had  been  referred 
by  an  order  of  the  court,  to  inquire  and  state  what  property  the  bank- 
rupt, Henry  Thompson,  was  seised,  possessed  of,  or  entitled  to,  in  right 
of  his  wife,  the  petitioner,  Mary  Thompson,  at  the  time  of  his  bank- 
ruptcy, and  what  settlement  ou^ht  to  be  made  on  her  in  respect  thereof 
Tlie  second  petition  was  presented  by  the  assignees  to  discharge  that 
order.     The  order  was  obtained  under  the  following  circumstances. 

Edmund  Barber,  the  father  of  Mary  Thompson,  by  his  will,  dated 
the  6th  March,  1808,  gave  and  devised  to  certain  trustees  all  his  real 
estate,  upon  trust  to  pay  the  rents  to  his  wife  for  her  life,  and  after  her 
death  to  pay  to  his  daughter,  the  said  Mary  Thompson,  or  otherwise 
permit  her  to  receive,  the  rents  of  his  said  real  estate  for  her  life,  for  her 
own  use  and  benefit;  and  after  her  death,  in  trust  for  such  of  her 
children  as  she  should  in  manner  therein  directed  appoint;  and  in 
default  of  such  appointment,  in  trust  for  all  such  children.  And  the  tes- 
tator also  gave  all  his  personal  estate  to  his  said  trustees,  upon  similar 
trusts,  and  appointed  his  wife  and  his  trustees  executrix  and  executors 
of  his  will. 

Mary  Thompson  was  married  to  the  bankmpt,  Henry  Thompson,  in 
the  year  1808 ;  by  whom  she  had  afterwards  eleven  children,  who  were 
all  living  at  the  date  of  the  petition,  and  most  of  whom  were  under  tho 
age  of  twenty-one  years.     No  settlement  was  made  on  her  marriage. 

The  property  of  the  testator  consisted  of  the  sum  of  ^62700  secured  by 
mortgage,  but  which  had  recently  been  paid  off,  and  was  then  invested 
in  the  purchase  of  2967/.  0.y.  Sd,  3  per  cent,  consolidated  bank  annuities, 
— and  of  some  estates  in  the  county  of  Suffolk,  which  were  let  to  several 
tenants  at  various  rents,  amounting  to  £158  a  year,  but  which  were 
subject  to  a  deduction  for  charges  of  collecting  and  receiving  the  same, 
and  for  land-tax,  repairs,  insurance,  and  other  outgoings. 
_  On  the  8th  December,  1831,  a  commission  of  bankruptcy  was  issued 
against  Wyatt  and  Thompson. 

Besides  this  property  under  her  father's  will,  Mary  Thompson  was 
also  entitled,  under  the  will  of  her  grandfather,  George  Bitton,  to  certain 
freehold,  copyhold,  and  leasehold  estates  in  Suffolk,  which  were  let  to 
different  tenants,  at  rents  amounting  together  to  382/.  10.?.  per  annum. 
This  last-mentioned  property  she  in  conjunction  with  her  husband,  in 
the  year  1827,  conveyed  by  deeds  of  lease,  release,  aiid  assignment  to  a 
trustee,  to  the  use  of  such  persons  as  she  and  her  husband  should  jointly 
appoint;  and  in  default  thereof,  to  the  use  of  Henry  Thompson,  for  his 
life ;  and  after  his  death,  to  the  use  of  Mary  Thompson,  for  her  life ; 

8a2 


558  Ex  parte  Thompson.  C.  R.  1835. 

and  after  the  death  of  the  survivor  of  them^  to  their  children,  as  therein 
mentioned. 

After  the  date  of  the  last-mentioned  deed,  the  premises  comprised 
therein  were,  by  indentures  of  the  4th  and  5th  October,  1827,  duly 
appointed  and  conveyed  by  Henry  Thompson  and  his  wife  to  one 
Stephen  Stanton,  by  way  of  mortgage,  for  securing  the  repayment  of 
the  sum  of  £5000,  which  had  been  lent  by  him  to  Henry  Thompson,  in 
which  security  was  contained  a  power  for  the  mortgagee  to  sell  the  pre- 
mises, in  case  the  money  should  be  unpaid. 

In  consequence  of  Mary  Thompson  having  so  joined  in  this  security, 
Henry  Thompson,  by  a  deed  of  declaration  of  trust,  dated  the  5th  Octo- 
ber, 1827,  and  made  between  himself  of  the  one  part,  and  George  Bed- 
ford, a  trustee  named  on  the  part  of  Mary  Thompson,  of  the  other  part, 
did  direct  and  declare,  that  certain  estates  of  Henry  Thompson  should 
be  liable  for  the  payment  of  the  said  £5000  and  interest,  in  exoneration 
and  discharge  of  the  mortgaged  estate,  the  property  of  Mary  Thompson. 
And  he  did  thereby  covenant,  that  he  would  out  of  his  own  proper 
moneys,  estate,  and  effects  pay  the  said  JB5000  and  interest,  and  save 
Imrmless  therefrom  the  estate  of  Mary  Thompson. 

After  the  bankruptcy  of  Henry  iTiompson,  Stephen  Stanton,  in  exer- 
cise of  the  authority  vested  in  him  by  the  indentures  of  the  4th  and  5th 
October,  1827,  sold  the  whole  of  the  premises  comprised  therein  for 
£6620,  and  after  paying  the  principal,  interest,  and  costs,  there  remained 
a  balance  of  1277/.  16^.  6rf.,  which  was  invested  in  the  purchase  of 
1398/.  8^.  9d.  3  per  cent,  bank  annuities.  Henry  Thompson  being 
entitled  to  the  dividends  of  this  sum  for  his  life,  his  interest  therein  was 
on  the  17th  December  last  sold  by  auction  for  the  sum  of  £290,  which 
was  paid  to  the  assignees ;  and  at  the  same  time  Henry  Thompson,  and 
Mary  his  wife,  exercised  their  joint  power  of  appointment  over  the  said 
1398/.  8*.  9d.  3  per  cent  consols,  in  favour  of  Helen  Catharine  Thomp- 
son, one  of  their  daughters. 

The  property,  on  which  the  sum  of  £5000  was  by  the  deed  or  decla- 
ration of  trust  intended  to  be  secured  by  Henry  TTiompson,  was,  pre- 
vious to  hid  bankruptcy,  sold  by  him ;  but  the  sale  thereof  not  having 
been  completed,  a  suit  had  since  his  bankruptcy  been  instituted  by  a 
mortgagee,  and  was  pending  in  the  Court  of  Chancery,  relative  to  such 
property,  and  to  the  priority  of  the  claims  upon  it.  In  the  answer  put 
in  by  Mary  Thompson  in  that  suit,  she  claimed  to  be  entitled  to  dower, 
thirds,  or  freebench,  out  of  the  estates  so  sold  by  her  husband,  and  to 
have  the  said  sum  of  £5000  raised  and  paid  out  of  the  purchase-money, 
upon  the  trusts  before  declared.  But  doubts  were  entertained,  whether 
the  same  was  a  valid  charge  on  those  estates. 

Mary  Thompson  also  claimed  dower,  thirds,  or  freebench,  out  of  all 
the  estates  of  which  Henry  Thompson  was  seised  or  entitled  to  at  the 
time  of  his  bankruptcy ;  in  consequence  of  which  claims,  the  assignees 
paid  her  £50,  in  respect  of  one  estate  which  was  sold  by  thenL 

Before  his  bankrui)tcy,  Henry  Thompson  became  surety  for  one 
George  Smallwood,  for  the  payment  of  an  armuity  of  £112  to  The- 
ophilus  Thompson,  during  the  lives  of  four  of  his  daughters,  but  re- 
deemable on  the  payment  of  £1428,  and  all  arrears.  By  the  same  deed 
he  entered  into  a  covenant  with  Theophilus  Thompson,  that  certain 
houses,  on  which  the  said  annuity  was  intended  to  be  chargeable,  should 
be  completed  by  a  time  therein  mentioned.    Before  any  instalment. 
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however,  became  due  on  this  arrangement,  Henry  Thompson  became 
bankrupt ;  and  the  houses  were  not  built  within  the  time  mentioned. 

In  consequence  of  a  decision  of  the  Court  of  Review,  that  Theophilus 
Thompson  was  not  entitled  to  prove  any  debt  against  the  estate  of  the 
bankrupt,  Theophilus  Thompson  commenced  an  action  against  him ;  upon 
the  trial  of  which  a  special  verdict  was  returned,  for  £280  damages,  the 
arrears  of  the  annuity  then  due, — ^and  for  ^61220,  for  the  non-erection  of 
the  houses  within  the  time  stipulated;  subject  to  the  opinion  of  the  Court 
of  Common  Pleas,  whether  the  plaintiff  was  barred  from  recovering 
those  sums,  or  either  of  them,  by  the  certificate  of  Henry  Thompson. 

The  deputy  registrar,  after  stating  the  above  facts  in  his  report,  cer- 
tified, that  it  was  alleged  before  him,  on  behalf  of  Mary  Thompson, 
that  the  bankrupt  was  wholly  without  the  means  of  satisfying  any  por- 
tion of  this  verdict ;  and  that  as  he  could  not  (under  the  existing  laws 
for  the  relief  of  insolvent  debtors)  be  discharged  from  future  instalments 
of  the  annuity,  he  must,  if  the  Court  of  Common  Pleas  should  decide 
against  him  on  the  special  verdict,  go  abroad  for  the  remainder  of  his 
life ;  and  that  the  only  means  which  Mary  Thompson  and  her  nume- 
rous family  had  to  subsist  on,  were  the  trifling  and  precarious  profits 
arising  from  a  very  small  brewery  a't*  Plymouth,  which  their  eldest  son 
had,  by  the  assistance  of  his  friends,  been  enabled  to  take,  and  the 
management  of  which  the  bankrupt  superintended  at  a  weekly  salary. 
That  the  property  which  the  bankrupt  was  seised  or  possessed  of,  or  en- 
titled to,  in  right  of  his  wife,  at  the  time  of  his  bankruptcy,  consisted 
of  the  said  sum  of  2967/.  Os.  Sd,  3  per  cent,  consolidated  bank  annuities, 
standing  in  the  names  of  certain  trustees,  the  dividends  on  which  were 
89/.  Os.  2(/.  a  year ;  of  certain  estates  at  Uggeshall  and  South  wold,  in 
the  county  of  Suffolk,  let  to  tenants  at  yearly  rents,  producing  togeflier 
J6I58,  or  thereabout;  and  of  the  said  estates  mortgaged  to  Stephen 
Stanton.  That,  upon  consideration  of  the  above  facts,  which  (except 
as  to  such  parts  tliereof  as  related  to  the  proceedings  at  law  against  the 
bankrupt,  and  the  present  state  of  his  family,  which,  however,  was  sup- 
I)orted  by  the  affidavit  of  Mary  Thompson)  had  been  admitted  by  all 
parties  to  be  correct,  the  deputy  registrar  was  of  opinion,  that  the  divi- 
dends  on  the  said  sum  of  2967/.  0^.  8^.  3  per  cent,  bank  annuities,  and 
the  rents  of  the  property  devised  by  the  will  of  the  said  Edmund  Bar- 
ber, which  had  accrued  due  since  the  bankruptcy,  subject  to  all  deduc- 
tions which  had  been  incurred  in  collecting  and  receiving  such  rents, 
and  all  payments  and  allowances  for  repairs,  taxes,  insurance,  and  other- 
wise relating  to  or  incidental  to  the  same,  and  which  should  accrue  due 
during  the  joint  lives  of  the  bankrupt  and  his  wife,  ought  to  be  settled 
for  the  benefit  of  or  to  be  paid  to  the  bankrupt's  wife,  for  her  separate 
use ;  but  without  any  power  for  her  to  anticipate  the  receipt  thereof, 
and  so  that  the  receipt  of  herself,  or  such  person  as  she  should  authorize 
to  receive  the  same,  should  be  given  after  the  same  should  have  respect- 
ively become  due. 

It  was  agreed  between  the  parties,  that  on  the  hearing  of  the  petition 
to  confirm  the  report,  the  assignees  might  take  objections  to  the  report, 
without  a  petition  to  except  to  it,  or  filing  exceptions. 

Mr.  Swanston  appeared  in  support  of  the  petition  to  confirm  the 
report 

Mr.  Jl  Russell^  and  Mr.  Stevens,  on  behalf  of  the  assignees.  The 
court  ha^  no  jurisdiction  in  this  case  to  direct  any  settlement  of  the  real 
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estate  on  the  bankrupt's  wife.  There  is  a  great  distinction  between  the 
real  and  the  personal  estate  of  the  wife ;  the  latter  being  subject,  by 
the  marital  right,  to  be  taken  under  an  execution  against  the  husband ; 
but  the  real  estate  is  not  so  liable.  In  Burdon  v.  Dean^  2  Ves.  jun.  607, 
where  the  question  was,  what  part  of  the  wife's  estate  should  be  settled 
upon  her  after  her  husband's  bankruptcy,  Lord  Alvanley  said,  "  It  is 
impossible  to  give  her  the  whole;  for  that  would  be  to  admit,  that  a  mar- 
ried woman  is  entitled  to  the  whole  of  her  property  to  her  separate 
use ;"  and  he  added,  that  he  doubted  whether  the  rule,  as  to  making  a 
settlement  on  the  wife,  under  such  circumstances,  had  been  extended  to 
a  trust  of  real  estate,  to  which  the  wife  was  entitled  for  hfe.  So,  in 
Beresford  v.  Hobson^  1  Madd.  362,  where  all  the  previous  cases  on  this 
subject  are  cited,  a  bill  having  been  filed  by  the  assignees  of  a  bankrupt 
to  recover  money,  to  which  the  bankrupt  was  entitled  in  right  of  his 
wife ;  and  the  master  having  approved  a  settlement  of  the  whole  pro- 
perty on  the  wife  and  children ;  exceptions  were  taken  to  his  report,  and 
the  exceptions  were  for  this  cause  allowed ;  Sir  T.  Plume  a  saying  that  in 
no  case  has  the  court  given  the  whole  to  the  wife.  Sir  William  Grant, 
also,  recognises  the  same  principle  in  Wright  v.  Morley^  11  Ves.  21. 

Mr.  Swanston,  in  reply.  In  an  early  case  on  this  subject.  Ex  parte 
Coysegame,  1  Atk.  192,  where  an  annuity  was  settled  on  the  wife, 
which  was  not  more  than  sufficient  to  mamtain  her,  Lord  Habdwicke 
ordered  the  whole  to  be  paid  to  her.  (a) 

The  court  said,  that  although  the  whole  of  the  property  specified  in 
the  registrar's  report  ought  not  to  be  settled  on  the  wife,  yet  they 
thought  it  but  just,  as  she  brought  so  considerable  a  fortune  to  the 
bankrupt,  and  had  so  numerous  a  family  of  children  to  maintain,  that 
a  j^'ovision  of  ^6200  a  year  should  be  assigned  to  her  for  her  mainte- 
nance, and  accordingly  pronounced  the  following 

Order,  that  the  petitioner  was  entitled  to  receive  the  dividends  on 
the  sum  of  2967/.  0^.  8^.,  £3  per  cent,  annuities,  which  had  be- 
come due  since  the  8th  December,  1831,  and  also  the  future 
dividends  thereon,  during  the  joint  lives  of  herself  and  the  bank- 
rupt ;  and  that  the  trustees  should  pay  the  same  to  her  for  her 
separate  use ;  and  that  she  was  also  entitled  to  receive,  from  the 
time  and  during  the  period  aforesaid,  out  of  the  rents  of  the 
estates  in  the  report  mentioned,  so  much  money  as,  with  the 
dividends,  would  make  up  the  sum  of  je200  a  year ;  which  the 
assignees  were  directed  to  pay  to  her  by  half-yearly  payments : 
the  costs  of  all  parties  to  be  paid  out  of  the  surplus  rents  of  the 
estates. 
The  assignees  now  presented  a  petition  for  the  discharge  or  reversal 
of  the  above  order,  and  praying  that  the  former  petition  might  be 
reheard. 

This  petition  alleged,  that  the  amount  of  the  rents  of  the  estates 
mentioned  in  the  report,  which  had  been  received  by  the  assignees  since 
the  bankruptcy,  amounted  in  the  whole  to  ^6420;  and  that  the  nett 
amount  of  the  yearly  rents,  after  deducting  the  expense  of  collecting 
the  same,  and  allowances  for  repairs,  taxes,  and  insurances,  would  not 
exceed  tlie  yearly  sum  of  £135.  That  the  assignees  were  advised  it 
was  not  within  the  jurisdiction  of  this  court  to  direct  any  settlement  in 
favour  of  the  bankrupt's  wife  out  of  any  property,  real  or  personal, 
(a)  And  tee  OtwtU  v.  Probart,  2  Vet.  680,  and  1  Deac.  B.  L.  373.  • 
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which  the  bankrupt  was  seised  or  possessed  of  in  right  of  his  wife ; 
but  that  she  ought  to  have  sought  such  settlement  by  bill  in  equity. 
That  if  the  matter  was  within  the  jurisdiction  of  the  court,  yet  that  the 
right  of  the  wife  to  any  such  settlement  or  provision  did  not  extend  to 
real  esiate,  in  which  the  bankrupt  liad  a  freehold  interest  in  right  of  his 
wife,  whether  such  interest  was,  or  was  not,  an  equitable  interest  merely. 
That  a  provision  was  improperly  made  by  the  above  order  for  the  wife, 
partly  out  of  the  rents  actually  paid  to  the  assignees  previously  to  the 
presenting  of  her  petition.  And  that  the  allowance  of  £200  per  annum, 
from  the  time  of  the  bankruptcy  of  her  husband,  was  excessive, — the 
net  annual  income  arising  from  the  rents  and  profits  of  the  real  estates, 
and  from  the  dividends  of  the  sum  of  2967/.  0*.  8fl?.,  £3  per  cent,  conso- 
lidated annuities,  amounting  in  the  whole  only  to  the  sum  of  ^16225. 

Mr.  Sieve ns,  in  support  of  this  last  petition.  There  is  no  case  to  be 
met  with  in  the  books,  with  the  exception  of  Ex  parte  Coysegamey 
1  Atk.  192,  where  the  court  has,  by  proceeding  on  petition,  ordered  a 
settlement  to  be  made  on  the  wife  ;  although  it  is  admitted,  that  it  has 
done  so  frequently  by  bill.  [Erskine,  C.  J.  The  Lords  Commissioners 
of -the  Great  Seal  have  lately  held,(tf)  that  where  one  solitary  case  has 
been  decided  on  the  same  point,  this  is  quite  sufficient  to  give  the  court 
jurisdiction  over  it.  Besides,  tlie  present  petitioners  made  no  objection 
to  the  jurisdiction  of  the  court  on  the  former  hearing.]  Whether  a 
party  makes  an  objection  or  not,  still,  if  the  court  has  really  no  juris- 
diction to  make  an  order,  the  order  cannot  stand.  [Sir  G.  Rose.  The 
court  cannot  now  permit  the  assignees  to  say  that  the  court  has  no  juris- 
diction over  the  matter,  when  the  other  party,  over  whom  the  court  had 
really  no  jurisdiction,  has  submitted  to  its  jurisdiction.]  With  respect 
then  to  the  right  of  the  wife  to  a  provision  out  of  the  real  estate, — ^what 
the  Master  of  the  Rolls  says  in  Burden  v.  Dean^  2  Ves.  jun.  627,  which 
was  cited  in  the  former  argument,  shows  that  the  right  was  very  doubt- 
ful. [Erskine,  C.  J.,  referred  to  Griffith's  case.  Skin.  110,  where  the 
wife  being  entitled,  as  one  of  two  coparceners,  to  an  estate  of  £600  per 
annum,  the  court  ordered  her  estate  to  be  so  settled,  that  she  might  not 
be  induced  by  her  husband  to  give  it  to  him,  to  the  prejudice  of  her 
children.]  The  only  foundation  for  the  claim  of  the  wife  in  all  these 
cases  is,  that  the  party,  who  claims  adverse  to  her  interests,  is  obliged 
to  resort  to  a  Court  of  Equity.  But  in  this  case  the  assignees  are  in 
possession  of  the  property,  and  cannot  be  turned  out,  except  by  an 
action  of  ejectment  brought  by  the  trustee.%  in  whom  alone  the  legal 
estate  is  vested.  Tiie  assignees,  therefore,  have  no  object  for  coming  to 
a  Court  of  Equity.  But,  with  respect  to  the  general  right  of  the  wife 
to  a  provision,  it  was  doubtful,  at  one  time,  whether  the  equity  of  the 
wife  to  a  provision  extended  to  a  trust  term ;  although  it  is  now  decidft<l 
that  it  does,  as  a  trust  term  of  the  wife's  can  be  taken  in  execution  for 
the  debt  of  the  husband  ;  but  this  proceeds  on  the  ground  of  its  being 
considered  merely  as  personal  property.  [Erskine,  C.  J.  The  plain 
principle  is  this, — that  where  a  party  comes  into  a  Court  of  Equity  for 
relief,  he  must  himself  do  equity.  There  is  no  difference  in  this  respect, 
whether  the  property,  which  is  the  subject  of  controversy,  is  real  or 
personal  estate.  In  Lnpton  v.  Tempest^  2  Vem.  626,  it  is  laid  down, 
that  where  the  husband  comes  into  a  Court  of  Equity  for  a  personal 
demand  in  right  of  his  wife,  the  court  may  impose  terms  on  him.]    But 

(a)  Sec  Ex  parte  Barringlon,  4  Deac.  dc  C.  480. 
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in  Stanton  v.  Hall^  2  Russ.  &  M.  175,  it  has  been  lately  held,  that  the 
wife  had  no  equity  for  a  settlement  out  of  an  annuity,  although  it  wa^ 
charged  on  lands  devised  to  trustees  upon  the  following  trusts,  namely 
upon  trust  to  pay  the  rents  and  profits  to  the  husband  for  life,  but  if  he 
should  attempt  to  assign  the  same,  or  should  commit  an  act  of  bank- 
ruptcy, or  become  insolvent,  then  upon  trust  to  pay  thereout  to  the  wife 
an  annuity  of  iSlOO  during  his  life,  and,  after  his  decease,  an  annuity 
of  £30  during  her  widowhood;  and  notwithstanding,  also,  the  husband 
had  conveyed  the  fee  simple  of  the  devised  estates  to  a  mortgagee,  and 
had  afterwards  taken  the  benefit  of  the  insolvent  debtors'  act. 

Another  objection  to  the  order  is,  that  it  applies  to  rents  which  had 
been  received  by  the  assignees  previous  to  the  wife  presenting  her 
petition.  But  it  was  too  late  then  for  the  wife  to  make  any  claim  to 
the  rents  already  received  by  the  assignees.  Lord  Eldon  lays  it  down, 
in  Murray  v.  Lord  Elibank,  10  Ves.  90,  that  "the  husband,  where  he 
can,  is  entitled  to  lay  hold  of  his  wife's  property,  and  this  court  will  not 
interfere ;  and  that  previously  to  a  bill,  a  trustee  who  has  the  wife's 
property,  real  or  personal,  may  pay  the  rents  and  profits,  and  hand  over 
the  personal  estate  to  the  husband." 

The  next  objection  to  the  order  is,  that  the  allowance  directed  to  be 
made  to  the  wife  is  excessive,  amounting  nearly  to  the  whole  income 
of  the  estate,  which  is  only  £225  per  annum ;  and  yet  the  court  has  or- 
dered £200  per  annum  to  be  paid  to  her!  In  J^Vright  v.  Mortey^  1 1  Ves. 
2%^  Sir  William  Grant,  in  observing  upon  the  amount  of  the  provision, 
to  which  the  wife  of  a  bankrupt  was  entitled  to  claim  out  of  her  property 
from  the  assignees,  says, "  I  should  think  they  dealt  fairly,  and  even 
favourably  towards  her,  if,  out  of  £260,  the  produce  of  the  fund,  they 
allowed  her  to  retain  £160."  In  the  present  case,  too,  it  is  to  be  remem- 
bered that  a  great  portion  of  the  husband's  estate  is  subject  to  dower; 
which  makes  against  so  large  an  allowance  to  the  wife  as  £200  out  of 
&22^,  The  case  of  Jiguilar  v.  Jlguilar,  5  Madd.  411,  shows  that,  where 
the  wife  has  a  provision  out  of  some  specific  property,  she  has  no  equity 
against  the  assignees. 

Mr.  SwanstoUf  and  Mr.  Bethetl,  appeared  in  support  of  the  original 
petition,  on  behalf  of  Mrs.  Thompson. 

Sir  G.  Rose. — There  are  two  points  involved  in  this  case,  according 
to  the  argument  of  the  coimsel  for  the  assignees;  1st,  Whether  the  former 
order  of  this  court  ought  ever  to  Jiave  been  made :  2dly,  Whether  the 
officer  of  the  court,  to  whom  this  matter  was  referred,  has  acted  in  the 
proper  execution  of  such  order  of  reference.  Now,  with  all  due  respect 
to  Mr.  Gregg,  I  must  take  leave  to  observe,  that  I  do  not  think  that  he 
has  properly  executed  the  order,  consistently  with  the  intentions  of  the 
court.  The  great  pouit  in  discussion  was  as  to  the  quantum  of  the  pro- 
perty which  ought  to  be  settled  on  the  wife ;  and  he  seems  to  have  had 
this  question  not  sufficiently  before  his  view.  I  am  not  aware,  however, 
that  there  is  any  rule  in  these  cases  for  assigning  any  specific  proportion 
of  the  property  as  a  provision  for  the  wife ;  for  the  creditors  may  give 
the  whole  of  it  to  her,  if  they  think  proper  to  do  so,  without  any  inter- 
ference of  this  court.  As  to  the  rents  received  by  the  assignees  before 
the  wife  presented  her  petition  to  this  court,  and  tlieir  subsequent  posses- 
sion of  the  property ;  this  only  amounts  to  a  title  of  the  assignees  ci>»i» 
nected  with  a  trust ;  and  any  analogy  drawn  from  the  possession  of  the 
husband,  or  a  mortgagee,  does  not  apply  to  this  case. 


1  Deacon,  90.  563 

Erskine,  C.  J. — The  only  difficulty  which  I  feel  in  this  case  is,  as  to 
the  amount  of  the  property  which  the  officer  has  thought  proper  to 
assign  as  a  provision  for  the  wife ;  for,  in  regard  to  the  general  question, 

I  confess  that  my  mind  has  not  been  at  all  shaken  by  the  arguments 
that  have  been  adduced  by  the  counsel  for  the  assignees.  If  the  hus- 
band had  sought  to  get  this  property  into  his  own  possession,  he  would 
have  b^eu  obliged  to  come  to  a  Court  of  Equity  for  its  assistance;  which 
would  have  rendered  him  no  aid,  without  requiring  him  to  make  an 
equitable  provision  for  his  wife;  and  the  assignees  of  a  bankrupt  are 
bound  by  all  the  equities  by  which  the  bankrupt  himself  is  bound. 
Now,  the  assignees  being  officers  of  this  court,  they  are  Uable  to  the 
control  of  the  court  in  all  matters  relating  to  the  bankrupt's  property; 
and  we  can  exercise  a  different  jurisdiction  over  them  from  what  we 
might  be  able  to  exercise  over  a  mere  trustee.  I  should  therefore  deal 
with  tliis  case,  as  if  the  husband  had  come  to  a  Court  of  Equity  to  obtahi 
possession  of  this  property,  and  the  wife  had  claimed  a  just  settlement  to 
be  made  upon  her.  As  to  the  argument,  that  we  have  no  jurisdiction 
to  direct  any  settlement  out  of  the  real  estate,  I  really  cannot  see  any 
distinction  in  this  respect  between  real  and  personal  property,  in  regard 
to  its  liability  to  the  claims  of  the  wife.  In  the  case  I  have  already  al- 
luded to  in  Skinner,  (a)  the  claim  of  the  wife  was  held  to  extend  to  real 
property.  Then,  as  the  deputy-registrar  has  not  done  wrong  in  award- 
ing a  settlement  to  the  wife  out  of  the  real  estate,  the  only  question  we 
have  to  consider,  is  as  to  the  amount;  and  I  confess,. I  should  have  been 
better  satisfied  if  the  income  assigned  to  her  had  been  £175,  instead  of 
je200. 

Sir  J.  Cross. — In  regard  to  the  question  which  has  been  raised,  as  to 
the  jurisdiction  of  this  court,  I  think  there  can  be  no  doubt  that,  as  the 
respective  claims  of  the  wife  and  the  assignees  in  this  case  were  matters 
subject  to  the  jurisdiction  of  the  lord  chancellor,  before  the  passing  of  the 
Bankruptcy  Court  act,  this  court  has  now  full  power  to  adjudicate  upon 
those  claims.  With  respect  to  the  quantum  of  the  allowance  that  ought 
to  be  made  to  the  wife,  it  is  somewhat  difficult  to  draw  any  precise  line 
in  these  c;j5cs,  as  each  must  depend  on  its  own  circumstances.  But  as 
it  appears,  from  what  Sir  William  Grant  says  in  IVright  v.  Morleyj 

II  Ves.  21,  that  it  has  not  been  the  custom  to  give  the  whole  of  the 
income  to  the  wife,  I  think  that  the  allowance  ought  to  be  reduced  to 
the  sum  that  has  been  mentioned  by  his  honour  the  chief  judge. 

^r.  Ellison^  on  behalf  of  the  trustees,  claimed  to  be  allowed  their 
costs,  as  they  had  been  served  with  this  petition. 

The  court  said,  that  this  must,  of  course,  form  part  of  the  order. 
Mr.  Swanston  then  suggested  to  the  court,  whether  there  was  any 
necessity  for  the  matter  being  referred  back  to  Mr.  Gregg,  when  all  the 
evidence  was  completely  before  the  court.  There  is  no  question  but 
that,  if  the  court  is  dissatisfied  with  the  report  of  its  officer,  it  can  make 
an  order,  without  any  further  reference. 

The  court  acquiesced  in  this  suggestion,  and  pronounced  the  following 

Order,  that  the  petition  of  the  assignees  should  be  dismissed,  as  to 

such  part  as  sought  to  set  aside  the  former  order:  that  the  allow- 

ance  of  ^6200  should  be  reduced  to  £175;  the  trustees  to  take 

their  costs  out  of  the  trust  fund,  the  assignees  to  have  theirs  out 

(a)  See  ante,  p.  391. 
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of  the  general  estate;  those  of  Mrs.  Thompson  to  come  out  of  the 
trust  fund,  and  if  that  prove  insufficient  to  satisfy  them,  as  ixrell 
as  the  allowance,  then  to  come  out  of  the  general  estate. 


In  the  matter  of  GRAY.— p.  105. 

If  the  officer  of  the  coart,  in  taxing  a  Inll  of  conu,  disallows  charges  which  are  osuallj  allowed, 
the  court  will  order  a  relaxation.  AUter,  where  the  charges  are  not  usually  allowed  ;  unless 
a  special  application  is  made  to  the  court,  stating  the  reasons  for  enforcing  such  allowance. 

In  this  case,  the  court,  upon  the  petition  of  the  bankrupt,  had  ordered 
the  fiat  to  be  annulled,  at  the  costs  of  the  petitioning  creditor.  The  bill 
of  costs  made  out  by  the  bankrupt's  solicitor  amounted  to  jEGS,  and  the 
deputy  registrar  had,  on  taxation,  taken  off  £^5  from  that  amount. 
Among  the  charges  disallowed  was  one  for  a  fee  to  counsel  of  1/.  3*.  Qd, 
to  peruse  and  settle  the  petition. 

Mr.  Koe  moved  that  the  deputy-registrar  be  ordered  to  review  his 
taxation,  on  the  ground  that  he  had  improperly  disallowed  this,  among 
other  charges.  Notice  had  been  given  of  the  motion  to  the  petitioning 
creditor. 

The  court  inquired  of  Mr.  Gregg,  the  deputy-registrar,  what  was  the 
practice  in  this  respect ;  who  stated,  that  it  was  not  usual  to  allow  this 
fee,  except  under  very  special  circumstances. 

Mr.  Koe.  In  the  form  of  a  bill  of  costs,  in  Archbold's  Bankrupt 
Law,  there  appears  this  very  item  of  a  fee  to  counsel  for  settling  the 
petition. 

Erskine,  C.  J. — We  must  be  guided  by  what  our  own  officer  reports 
to  be  the  practice  of  the  court,  and  not  by  Mr.  Archbold.  The  principle 
on  which  the  court  refers  a  bill  back  for  taxation  is  this :  if  the  officer 
has  disallowed  charges  which  are  usually  allowed,  then  the  court  will 
order  a  retaxation.  13ut  if  he  has  only  disallowed  charges  which  are 
not  usually  allowed,  then  you  should  have  made  a  special  application  to 
the  couit,  stating  your  reasons  why  the  charges  insisted  on  ought  to 
have  been  allowed.  There  appears  to  be  no  good  reason  for  the  officer, 
in  this  case,  reviewing  his  certificate.  We  must  presume  tlie  same  was 
done  here  as  in  ordinary  cases,  until  the  contrary  is  shown ;  and  there 
are  many  ways  of  showing,  by  evidence,  what  the  usual  course  is,  if 
there  has  been  a  departure  from  the  ordinary  practice. 

The  rest  of  the  court  conciuring. 

The  motion  was  refused. 


ANON.— p.  106. 

An  official  assignee  ought  not,  except  under  very  peculiar  circumstances,  to  present  a  petition  to 

the  court,  in  his  own  name. 

An  official  assignee  presented  a  petition  for  an  order  to  divide  un 
claimed  dividends  among  the  bankrupt's  creditors. 

Erskine,  C.  J. — ^What  interest  has  the  official  assignee  in  the  matter^ 
If  there  are  no  assignees  chosen  under  the  commission,  or  none  now 
living,  you  must  have  a  petition  of  some  of  the  creditors. 
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Sir  G.  Rose. — The  court  will  never  entertain  a  petition  of  an  ofScial 
assignee,  except  under  very  peculiar  circumstances. 

Petition  dismissed. 


Ex  parte  CROSLEY.— In  the  matter  of  JOHN  KIDDER.— p.  107. 

Where  a  cfeditor  enters  into  an  agreement  with  his  debtor  to  accept  a  composition  on  his  debt, 
and  to  execute  a  release  upon  certain  conditions,  but  the  debt  is  never  actually  released ;  a 
subsequent  promise  of  the  debtor,  either  express  or  implied,  will  revive  the  debt. 

The  examinations  of  the  bankrupt  aud  other  persons  Iwfore  the  commissioners,  may  bo  read  in 
evidence,  after  notice  has  been  given  to  the  other  side  of  the  intention  to  read  them,  and  may 
then,  in  all  respects,  be  treated  as  affidavits. 

This  was  the  petition  of  the  executor  of  an  equitable  mortgagee,  pray- 
ing for  the  usual  order. 

It  appeared  that  the  petitioner's  testator,  Tliomas  Kfdder,  in  1813  lent 
the  bankrupt  ^6300 ;  who  thereupon  gave  him  a  bond  for  the  amount, 
and  deposited  certain  title-deeds,  by  way  of  equitable  mortgage,  as  an 
additional  security.  On  the  18th  of  April,  1815,  the  bankrupt  entered 
into  two  other  bonds  to  Thomas  Kidder,  one  to  secure  £1000,  and  the 
other  for  £300;  and  on  the  2Tth  of  November,  1815,  he  executed  a 
legal  mortgage  to  him  for  £300. 

In  May,  1816,  the  bankrupt  entered  into  an  agreement  of  composition 
with  his  creditors,  in  which  were  contained  the  following  stipulations 
on  the  part  of  the  creditors : — ^^  We,  the  several  creditors  whose  debts 
are  set  opposite  to  our  respective  names,  do  hereby  agree  to  accept  from 
John  Kidder,  at  and  after  the  rate  of  10*.  in  the  pound  upon  our  respect- 
ive debts,  such  composition  to  be  paid  us  in  the  proportion  following ; 
that  is  to  say,  2s,  6d.  in  six  months,  2*.  6d,  in  twelve  months,  2s,  6d.  in 
eighteen  months,  and  2s,  6d.  in  twenty-four  months,  from  the  date  hereof. 
And  it  is  hereby  agreed,  that  the  four  several  instalments  shall  be  secured 
to  us  by  the  promissory  notes  of  the  said  John  Kidder.  And  we  do  here- 
by severally  agree,  that  we  will  receive  the  said  promissory  notes  in  full 
discharge  of  our  debts;  and  upon  the  delivery  of  the  said  several 
promissory  notes,  we  will  forthwith  execute  to  John  Kidder  a  release 
for  our  debts.  And  it  is  hereby  agreed,  that  if  all  the  creditors  whose 
debts  exceed  £500  do  not  accede  to  the  arrangement  wittiin  one  month 
from  this  time,  the  whole  to  be  void ;  and  tfiat  if  John  Kidder  fail  in 
making  good  all  the  said  instalments,  or  any  part  tliereof,  that  each 
of  the  said  creditors  shall  remain  a  creditor  for  the  full  amount  of 
his  debt." 

Thomas  Kidder  was  a  party  to  this  agreement,  but  never  executed 
the  release  mentioned  in  it ;  having  never,  in  fact,  received  from  the 
bankrupt  any  promissory  notes,  in  pursuance  of  the  provisions  contain- 
ed in  the  agreement.  The  bankrupt  afterwards  paid  to  Thomas  Kidder 
various  sums  on  account  of  interest  due  on  the  bonds,  on  which  were 
endorsed  receipts  for  the  sums  so  paid.  In  1829  Thomas  Kidder  em- 
ployed the  petitioner  to  apply  to  the  bankrupt  on  the  subject  of  the 
account  between  them,  who,  upon  that  occasion  objected  to  the  mode  in 
which  Ihe  interest  was  calculated,  and  sent  in  another  account,  in  which 
he  debited  himself  with  the  full  amount  of  the  sums  lent. 

In  1829,  after  the  stating  of  this  account,  Thomas  Kidder  died,  leaving 
tlie  petitioner  his  executor. 

oS 


566  Ex  parte  Crosley.  C.  R.  1834. 

In  March,  1835,  a  fiat  issued  against  John  Kidder. 

The  petitioner  tendered  a  proof  for  the  whole  sums  remaining  due  to 
his  testator,  Thomas  Kidder ;  but  the  composition  agreement  was  set 
up  by  the  assignees  in  opposition  to  such  proof;  and  the  commissioner 
decided  that  the  account  should  be  taken,  on  the  footing  of  that 
agreement. 

The  prayer  was,  that  the  account  might  be  taken,  on  the  footing  of 
the  original  debt,  and  for  the  usual  order,  as  to  the  sale  of  the  securities. 

Mr.  Chingj  and  Mr.  Aoe,  m  support  of  the  petition.  The  composition 
agreement  is  altogether  invalid ;  for  it  says,  "  we,  the  several  creditors, 
whose  debts  are  set  opposite  to  our  respective  names ;"  and  the  fact  is, 
that  there  are  no  debts  whatever  set  opposite  to  the  names  of  any  of  the 
creditors ;  the  agreement  can  therefore  have  no  operation  in  law.  But 
if  the  agreement  is  not  wholly  invalid,  it  is  at  least  a  nuUity  as  to  Thomas 
Kidder ;  for  it  is  expressly  stipulated,  that  if  the  bankrupt  failed  in 
making  good  any  instalment  to  a  creditor,  the  latter  should  remain  a 
creditor  for  the  full  amount  of  his  debt ;  and  the  bankrupt  never  gave  any 
promissory  notes  for  the  instalments  to  Thomas  Kidder.  But  even  if  the 
composition  agreement  was  valid  as  against  Thomas  Kidder,  the  original 
debt  became  subsequently  revived  by  the  acknowledgments  made  by  the 
bankrupt  of  its  existence,  and  by  his  making  payments  on  account  of 
the  interest  due  upon  it.  There  is  no  fraud  on  the  other  creditors  by 
Thomas  Kidder  signing  the  composition  contract ;  for  the  stipulation  is, 
that  each  creditor  might  sue  on  his  original  debt,  if  the  bankrupt  made 
default  in  any  of  the  instalments.  Moreover,  the  mortgage  debt  due  to 
Thomas  Kidder  was  not  contemplated  by  the  agreement ;  for  that  does 
not  provide  for  any  of  the  securities  being  given  up,  which  w^ere  held 
by  any  of  the  creditors ;  and  it  wa^  decided  in  Thomas  v.  Coiirtnay^ 
1  B.  &  Aid.  1,  that  where  an  agreement  of  composition  does  not  contain 
any  stipulation  for  giving  up  securities,  a  creditor  may  avail  himself  of 
any  held  by  him,  where  the  elfect  of  the  agreement  is  not  to  extinguish 
the  original  debt.  Mr.  J.  Holroyd,  in  delivering  his  judgment  in  that 
case,  says,  "  There  being  no  express  agreement  for  giving  up  securities, 
the  questioi;  is,  whether,  from  what  is  stipulated,  we  can  infer  that  such 
was  th.e  intention  of  the  parties.  It  is  stipulated,  that  the  creditors  shall 
receive  the  promissoiy  notes  of  Baker  and  Son,  in  full  satisfaction  of 
their  debts,  and  shall  and  will  release  them  from  all  the  debts ;  but  this 
stipulation  by  no  means  implies,  tliat  the  creditors  were  to  give  up  such 
securities  as  they  might  hold  at  the  time  of  the  agreement."  In  the 
present  case,  therefore,  the  mortgages,  both  legal  and  equitable,  con- 
tinued good  and  available  securities  for  the  amount  of  the  original  debt. 

Mr.  Swansion,  for  the  assignees.  The  case  of  Thomas  v.  Covrincy 
is  more  in  favour  of  the  respondents,  than  of  the  claim  set  up  by  the 
petitioner;  which  the  court  will  readily  perceive,  by  referring  to  the 
reasons  given  for  the  judgment  in  that  case  by  Mr.  J.  Batlet.  The 
security  retained  there  by  the  creditor  was  not  the  acceptance  of  the 
debtor,  but  the  acceptance  of  a  third  person,  one  Colonel  Gower;  and 
Mr.  J.  Bayley  says,  that  "  if  it  could  have  been  made  out,  that  Colonel 
Gower  had  a  remedy  over  against  Baker  and  Son,  that  might  have 
varied  the  case,  and  brought  it  within  the  range  of  Stock  v.  Mawson, 
1  Bos.  &  P.  286.  The  principle  of  that  case  was,  that  if  Mawson  had 
been  suffered  to  retain  in  his  possession  the  money  which  he  had  raised 
on  the  bills  given  by  Stock,  he  would  have  got  more  than  eight  shillings 
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m  the  pound  out  of  Stock's  effects,  by  the  amount  of  those  bills  which 
under  the  agreement  Ivlawson  was  to  restore  and  to  give  up  to  Stock.'* 
The  decision  in  Cockshott  v.  Bennett,  2  T.  R.  763,  was  in  accordance 
with  this  principle,  where  it  was  held,  that  where  one  of  the  creditors 
of  an  insolvent  obtained  a  bill  for  the  residue  of  his  debt  before  he  exe- 
cuted the  composition  deed,  the  bill  was  void,  as  well  as  a  subsequent 
promise  to  pay  it;  the  latter  being  without  consideration.  Thomas 
Kidder,  therefore,  on  receiviug  the  notes  for  10*.  in  the  pound,  would 
have  been  bound  to  give  up  any  security  he  held.  [Sir  J.  Cross.  The 
important  question  in  this  case  is,  whether,  the  bankrupt  having  for  a 
period  of  nineteen  years  treated  this  agreement  as  void,  with  respect  to 
Thomas  Kidder,  his  assignees  can  now  set  it  up  as  valid.]  Mr.  Swan- 
ston  then  proceeded  to  read  the  examinations  of  the  bankrupt  and  an- 
other person  before  the  commissioners,  detailing  some  of  the  transactions 
between  the  bankrupt  and  Thomas  Kidder.  Notice  had  been  given  to 
the  other  side  of  the  intention  to  read  them. 

Mr.  Chihg  objected  to  their  being  read,  as  inadmissible  in  evidence. 

The  court  said,  it  was  usual  to  admit  the  deposition  of  the  bankrupt, 
subject  to  any  observations  of  the  party  affected  by  it.  With  respect  to 
the  examinations  of  other  persons  before  the  conunissioners,  the  party 
intending  to  read  them  ought  to  give  notice  to  the  other  side,  who  are 
then  entitled  to  have  copies  of  the  examinations  at  their  own  expense. 
The  examination  miy  then  be  treated  as  an  affidavit,  and  may  be  an- 
swered by  affidavit ;  or,  if  considered  more  expedient,  an  application 
may  be  made  for  a  viva  voce  examination  of  the  party  in  this  court ;  or, 
lastly,  the  party  nny  be  again  summoned  before  the  commissioners  by 
the  other  side,  and  examined  further  by  them,  and  notice  given  to  read 
such  further  examination  on  the  hearing  of  the  petition. 

Mr.  Swanston.  Where  a  creditor  is  a  party  to  a  deed  of  composition, 
he  must  afterwards  abide  by  it,  and  cannot  take  any  steps  to  recover  the 
whole  debt,  if  they  are  inconsistent  with  the  intent  and  spirit  of  the 
deed.  If  Thomas  Kidder  was  to  be  permitted  to  receive  more  than  10*. 
in  the  pound  on  his  debt,  it  would  have  been  a  fraud  upon  the  other 
creditors,  who  executed  the  agreement  under  the  influence  of  his  signa- 
ture, he  being  one  of  the  largest  creditors.  The  commissioner  has  in 
this  case  given  Thomas  Kidder  the  benefit  of  the  mortgage-money  re- 
ceived by  him,  to  the  amount  of  10*.  in  the  pound  ;  and  he  is  therefore 
placed  in  the  same  situation,  as  if  he  had  received  that  sum  in  conrmiOQ 
with  the  other  creditors  who  were  parties  to  the  composition. 

Mr.  Ching,  in  reply.  The  decision  relied  on  in  Cockshott  v.  Bennett, 
does  not  apply  to  the  circumstances  of  the  present  case ;  there  was  here 
no  previous  agreement  or  fraud,  on  the  part  of  Thomas  Kidder,  which 
there  was  in  that  case. 

Cur,  adv,  milt. 

Erskine,  C.  J. — After  maturely  considering  this  case,  I  am  of  opinion, 
that  the  petitioner  is  entitled  to  the  relief  he  seeks  by  this  petition.  By 
the  terms  of  the  composition  agreement  between  John  Kidder  and  his 
creditors,  he  was  entitled  to  a  release  from  them,  on  payment  of  the 
notes  agreed  to  be  given  by  him  when  he  entered  into  the  composition. 
It  appears,  however,  that  no  notes  were  ever  delivered  to  Thomas  Kid- 
der; nor  did  he  ever  receive  any  instalments  under  the  composition 
agreement.  The  other  creditors  received  their  instalments,  and  executed 
releases ;  the  bankrupt  was  therefore  absolutely  released  from  all  his 
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debts,  except  that  due  to  Thomas  Kidder ;  and  the  reason  the  latter  did 
not  receive  notes  with  the  other  creditors  was,  no  doubt,  because   he 
waived  them  out  of  kindness  to  John  Kidder.     But  notwithstanding  this 
waiver  of  the  notes,  yet,  if  Thomas  Kidder  had  received  the  instalments 
with  the  other  creditors,  John  Kidder  would  have  been  entitled   to  a 
release  from  him  also.     No  instalment,  however,  was  ever  paid    to 
Thomas  Kidder.     These  facts  might  induce  a  suspicion,  that  there  was 
some  collusive  agreement,  at  the  time  of  the  composition,  that  Thomas 
Xidder  should  be  paid  his  debt  in  full;  but  the  evidence  of  the  bankrupt 
rebuts  that  suspicion.     After  the  composition  agreement,  it  appears  that 
the  bankrupt  made  payments  on  the  original  debt  to  Thomas  Kidder; 
besides  which,  Crosley  made  out  a  statement  of  the  sums  then  due  to 
Thomas  Kidder ;  when  the  bankrupt  did  not  object  that  nothing  was 
owing,  but  only  objected  to  the  mode  in  which  the  interest  was  calcu- 
lated ;  thereby  acknowledging  that  the  debt  was  still  due.     The  ques- 
tion then  is,  upon  what  terms  was  all  this  done  ?     When  there  is  no 
absolute  release  of  the  debt,  the  case  of  Ihok  v.  Tuck^  4  Bing.  224,  (13 
E.  C.  L.  R.  407*,)  shows  that  an  agreement  may  be  made  to  continue  the 
debt.     And  it  is  a  question  of  fact  for  the  court  to  collect,  from  all  the 
evidence,  whether  such  an  agreement  in  this  case  was  actually  made. 
In  the  deposition  of  the  bankrupt  before  the  commissioner  he  states,  that 
it  was  his  intention  to  pay  the  whole  debt,  when  able.     If  this  had  been 
the  only  condition,  it  might  be  necessary  to  show  the  bankrupt's  ability. 
But  when  we  look  further,  and  find  that  in  the  subsequent  transactions 
the  bankrupt  never  sets  up  any  agreement  of  Thomas  Kidder  to  release 
the  debt,  and  that  he  acted  on  all  occasions  as  if  the  whole  debt  was 
due,  it  is  impossible  to  help  coming  to  the  conclusion,  that  tlie  bankrupt 
relinquished  the  agreement  of  composition,  and  consented  that  Thomas 
Kidder  should  continue  his  creditor  on  the  bond.     I  therefore  think  that 
the  petitioner  is  entitled  to  prove  for  the  balance  of  his  whole  debt,  after 
accounting  for  the  proceeds  of  the  sale  of  his  securities. 

Sir  J.  Cross  concurred. 

Sir  G.  Rose. — Inasmuch  as  the  debt  existed,  not  being  barred  by 
any  release,  it  appears  to  me  enough  to  say,  that  tlie  conunissioner  was 
wrong  in  the  view  he  took  of  the  matter. 


Ex  parte  MILLINGTON  and  others.— tn  the  matter  of  HUDSON.— 

p.  114. 

Upon  tn  application  that  the  solicitor  may  be  directed  to  pay  the  costs  of  taxation,  more  than  a 
sixth  part  having  been  taken  off  hia  bill,  the  court  will  not  enter  into  the  particulars  of  the 
items  of  the  bill. 

.  This  was  a  petition  of  the  assignees,  praying  that  the  solicitor  to  the 
commission  might  be  directed  to  pay  the  costs  of  the  taxation  of  his  bill 
of  costs,  more  than  a  sixtli  part  having  been  taken  off;  and  that  it  might 
be  referred  to  the  proper  officer  to  tax  those  costs. 

Mr.  Foiingy  in  support  of  the  petition. 

Mr.  J.  Russell^  contru,  proceeded  to  make  some  observations  upon  the 
items  disallowed,  and  upon  the  nature  of  the  account  depending  between 
the  solicitor  and  the  assignees. 

Erskine,  C.  J. — The  usual  order  must  be  made,  when  a  sixth  part  is 
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taken  off  the  solicitor's  bill,  on  taxation.     The  court  does  not  enter  into 
the  particulars  of  the  items,  upon  an  application  of  this  kind. 

Ordered  as  prayed. 


Ex  parte  BENJAMIN  DAVIES  and  MARTHA  his  Wife,  and 
THOMAS  ISAAC— In  the  matter  of  MATTHEW  BARNARD 
HARVEY  and  JOHN  WHITTLE  HARVEY.— p.  115. 

The  bankrapt,  previous  to  his  marriage,  entered  into  a  bond,  that  in  ca«<c  hi:*  wife  should  survive 
hitn,and  should,  within  two  months  after  his  death,  at  the  costs  and  charges  of  his  heirs  or  devisees, 
release  her  dower,  his  heirs  or  executors  should,  within  three  monlhit  after  his  death,  pay  to 
her  £2000.  The  wife  survived  the  bankrupt,  but  did  not  within  two  months  after  his  death 
rclea«e  her  dower,  although  she  was  always  ready  Hiid  willing  lo  do  so: — HtliU  that  the  bond 
waif  not  pruveable,  either  under  the  6rst»  or  the  last  part  of  the  56lh  section  of  the  bankrupt 
act,  inasmuch  as  the  contingency  had  not  liappened,  and  no  value  could  be  set  upon  it. 

This  was  a  petition  to  prove  a  bond  against  the  separate  estate  of  the 
bankrupt,  Matthew  Barnard  Harvey,  under  the  following  circumstances, 
as  stated  in  the  petition. 

On"  the  1st  February,  1804,  the  petitioner,  Martha  Davies,  then  Mar- 
tha Moody,  spinster,  intermarried  with  the  bankrupt,  Matthew  Barnard 
Harvey,  and  brought  him  a  portion  of  ii2000 ;  who,  in  consideration  of 
this  portion,  had  previously  entered  into  a  bond  to  trustees  in  the  penal 
sum  of  j£4000,  in  order  to  secure  her  a  provision  at  his  death.  This 
bond  was  dated  24th  November,  1803,  and  after  reciting  that  the  bank- 
rupt had  agreed,  in  consideration  of  tlie  marriage  portion,  to  leave  his 
intended  wife  the  sum  of  ^2000  in  case  she  should  survive  him,  the  con- 
dition was,  that  in  case  the  marriage  should  take  etiect,  and  M.  B.  Har- 
vey should  happen  to  depart  this  life  before  his  intended  wife,  and  she 
should,  within  two  months  after  his  decease,  at  the  costs  and  charges  of 
his  heirs  or  devisees,  relinquish  and  release,  by  good  and  effectual  deeds 
or  discharges  in  law,  all  the  dower  and  thirds,  right  and  title  of  dower, 
thirds,  and  other  estate  whatever,  which  she  might  have  or  claim,  or  be 
entitled  to  in  or  out  of  the  messuages,  lands,  and  tenements,  whereof  or 
wherein  M.  B.  Harvey  then  was,  or  should  or  might  be,  seised  in  pos- 
session of  at  the  time  of  his  decease,  (save  and  except  such  estate  and 
interest  therein  as  he  should  think  fit  to  give  and  devise  to  her  by  his 
last  will  and  testament,)  then,  if  the  heirs,  executors,  or  administrators 
of  M.  B.  Harvey  should,  within  three  months  next  after  his  decease, 
well  and  truly  pay  unto  the  said  M.  Moody,  his  intended  wife,  tlie  full 
sum  of  £2000,  without  any  deduction  for  taxes  of  any  sort,  or  for  any 
other  matter  or  cause,  and  without  fraud  or  further  delay,  the  obliga- 
tion was  to  be  void,  but  otherwise  to  rem:iin  in  full  force  and  virtue. 

fn  the  year  1800,  M.  B.  Harvey,  at  the  request  of  his  sons,  Daniel 
VVhitde  Harvey,  and  the  bankrupt,  John  Whittle  Harvey,  consented  that 
his  name  should  appear  and  be  made  use  of  as  one  of  the  partners  of  a 
banking  firm,  the  business  of  which  was,  in  fact,  carried  on  by  D.  W. 
Harvey  and  J.  W.  Harvey  alone,  for  their  own  benefit.  In  the  year 
1812,  D.  W.  Harvey  retired  from  this  business,  which  was  afterwards 
carried  on  by  J.  W.  Harvey,  in  the  joint  nanus  of  himself  and  his  father, 
until  May,  1814,  when  a  joint  commission  issued  against  them.  M.  B. 
Harvey's  separate  estate  paid  a  dividend  of  14.9.  in  the  pound,  in  conse- 
quence of  which  ho  became  entitled  to  the  allowance  of  71  per  cent,  on 
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(he  produce  of  his  separate  estate ;  which  allowance  amounted  to  J6300, 
hut  it  was  never  paid  to  him.  In  1815,  he  obtained  his  certificate, after 
which  he  purchased  a  messuage  at  Witham,  in  Essex,  which  he  sold,  in 
1819,  to  a  Captain  Adams ;  but  the  sale  was  not  completed  till  1826,  by 
reason  of  a  deposit  having  been  made  with  a  third  party  of  the  title- 
deeds  of  the  property.  In  the  mean  time  his  assignees  erroneously  re- 
ceived the  rents  of  this  property,  which  they  carried  to  the  account  of 
M.  B.  Harvey's  separate  estate. 

On  the  8th  ^larch,  1820,  M.  B.  Harvey  died,  having  previously  made 
his  will,  whereby  he  made  his  wife  his  residuary  legatee  and  sole  exe- 
cutrix. Previous  to  his  bankruptcy  he  had  assigned  to  his  wife,  for  her 
sole  use  and  benefit,  a  bond  of  Mossre.  Dyer  and  Swayne,  for  securing 
£2000;  which,  at  a  meeting  of  creditors  held  4th  December,  1818,  the 
assignees  proposed  should  be  given  up  to  the  petitioner,  according  to  the 
intentions  of  her  husband,  on  the  condition  that  it  should  be  in  full  satis- 
faction of  all  her  claims  on  the  bankrupt's  estate ;  but  the  arrangement 
was  not  carried  into  effect,  in  consequence  of  an  objection  raised  by  D. 
W.  Harvey,  who  stated,  that  he  had  unsettled  claims  on  the  estate  of  his 
father.  At  the  same  time  that  M.  B.  Harvey  assigned  the  bond  to  his 
wife,  he  also  gave  her  ^61000  in  bank-notes  for  her  separate  use ;  all  of 
which,  however,  she  afterwards  gave  up  voluntarily  for  the  benefit  of 
his  creditors. 

At  a  meeting  of  creditors  held  on  the  3d  April,  1822,  pursuant  to 
notice  in  the  London  Gazette,  when  the  assignees  and  seven  other 
creditors  were  present,  including  D.  W.  Harvey,  it  was  unanimously 
resolved,  that  the  assignees  should,  out  of  the  purchase-money  arising 
from  the  sale  of  an  estate,  called  the  Heybiidge  Estate,  purchase  au 
annuity  for  the  life  of  Mrs.  Ilarvey,  equal  to  one-third  of  the  rent  of  the 
property,  on  her  releasing  her  right  of  dower  or  freebench  thereon ;  and 
that  the  assignees  might  pay  to  the  personal  representative  of  M.  B. 
Harvey  such  allowance  as  he  would  have  been  entitled  to  if  living. 
These  resolutions  were  communicated  to  Mrs.  Harvey  in  a  letter  from 
D.  W.  Harvey,  dated  5th  April,  1822,  in  which  he  expressed  himself  as 
follows: — "I  got  a  creditor  to  move  that  the  assignees  should  be  autlior- 
ized  to  propose  to  you,  that  an  annuity  should  be  purchased  out  of  the 
proceeds  of  the  Heybridge  Estate  for  your  life,  equal  to  one-third  of  the 
clear  annual  value  of  that  estate,  accounting  to  you  for  all  arrears,  up 
to  the  period  when  such  annuity  shall  have  been  secured ;  and  further, 
to  pay  to  the  legal  representative  of  my  father,  who  is  youi*self,  under 
his  will,  so  much  allowance  as  he  would  have  been  entitled  to,  were  he 
living.  The  above  purchase  to  be  made  upon  the  express  condition, 
that  you  relinquish  all  claims  of  every  kind  and  sort,  whether  under  the 
bond,  for  dower,  allowance,  or  compensation.  An  anrmity  of  £40  at 
least  must  be  purchased  in  the  funds  for  your  life,  and  you  ought  to 
liavc  the  whole  allowance-money,  &c.  as  under: — 

« £40  at  ;£8  per  cent.          .         .         .  £500 

Allowance 300 

Arrears  of  rent        .        .         .        .  100 

Adams  &  Grimwood       .        .        .  200 

£1100'* 
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Mrs.  Harvey  expressed  herself  perfectly  satisfied  with  this  arrange- 
ment ;  but  it  was  never  carried  into  effect,  although  she  was  always 
ready  and  willing  to  abide  by  it. 

In  March,  1823,  Mrs.  Harvey  married  the  petitioner,  Benjamin 
Da  vies. 

On  the  9th  March,  1826,  the  petitioner,  Mrs.  Davies,  met  D.  W.  Har- 
vey on  the  subject  of  her  claims ;  when  he  proposed  to  her  to  accept 
£500  in  lieu  of  all  demands;  and  upon  her  referring  him  to  his  letter 
of  the  5th  April,  1822,  he  said,  "Not  one  farthing  more  than  ^500;  and 
if  you  do  not  take  this,  you  shall  never  have  one  shilling.** 

One  of  the  assignees  having  died,  D.  W.  Harvey  was,  on  the  29th 
April,  1826,  appointed  an  assignee  in  his  room,  and  was  now  the  sole 
surviving  assignee.  No  tender  of  any  deed  for  the  release  of  the  dower 
was  ever  made  to  the  petitioner,  Martha  Davies.  Both  the  obligees 
named  in  the  bond  of  the  24th  November,  1803,  were  dead,  and  the 
petitioner,  Thomas  Isaac,  was  the  executor  of  the  survivor. 

On  the  12th  of  January,  1827,  Mr.  and  Mrs.  Davies  entered  a  claim 
on  the  proceedings  for  je2000  in  respect  of  the  bond, — jESOO  in  respect 
of  the  bankrupt's  allowance,— and  185/.  I2s,  6d,  in  respect  of  the  rents 
received  by  the  assignees ;  and  offered  to  execute  any  deed,  to  be  pre- 
pared at  the  expense  of  the  assignees,  as  a  release  of  all  the  right  of  dower 
and  freebench  of  Mrs.  Davies,  upon  being  admitted  to  prove  the  debt 
of  ^62000,  secured  by  the  bond,  against  the  separate  estate  of  M.  B.  Har- 
vey; when  D.  W.  Harvey  urged,  that  what  she  had  already  received 
under  the  will  of  M.  B.  Harvey  ought  to  be  deducted  from  the  proof, 
and  the  commissioners  were  of  that  opinion.  Mrs.  Davies  admitted, 
that  she  had  received  501/.  11^.  6cl.  out  of  the  personal  estate  of  M.  B. 
Harvey;  but  contended  that  nothing  contained  in  the  bond  or  condition 
warranted  this  deduction.  A  long  negotiation  afterwards  took  place 
between  Mr.  and  Mrs.  Davies  and  D.  W.  Harvey,  as  to  her  claims  on 
the  estate  of  M.  B.  Harvey,  without  any  satisfactory  conclusion* 

On  the  6th  of  November,  1833,  Mr.  and  Mrs.  Davies  attended  a  meet- 
ing of  the  commissioners  to  establish  their  proof  on  the  bond ;  when  it 
was,  for  the  first  time,  objected  on  the  part  of  D.  W.  Harvey,  that  Mrs. 
Davies  ought  to  have  released  her  right  of  dower  within  two  months 
after  the  death  of  M.  B.  Harvey ;  that  there  was  no  debt  due  on  the 
bond  at  the  time  of  the  bankruptcy  of  the  obligor ;  and  that  there  was 
no  contingency  that  could  be  valued.  The  conrmiissioners  admitted  these 
objections,  and  decided  that  the  bond  could  not  be  proved. 

The  petition  then  alleged,  that  Mrs.  Davies,  ever  since  the  death  of 
M.  B.  Harvey,  and  Mr.  Davies,  ever  since  his  marriage  with  her,  had 
always  been  willing  to  release  the  right  of  dower  and  freebench  of  Mrs. 
Davies;  and  that  they  believed,  that  the  separate  estate  of  M.  B.  Harvey 
was  sufficient  for  the  payment  of  a  dividend  on  the  said  debt,  without 
disturbing  any  dividend  already  paid. 

The  prayer  was,  that  Thomas  Isaac,  as  the  executor  of  the  surviving 
obligee  in  the  bond,  might  prove  the  sum  of  jS2000  as  a  debt  due  to 
him,  on  the  security  of  the  bond,  against'  the  separate  estate  of  M.  B. 
Harvey,  without  disturbing  any  former  dividend ;  and  that  the  future 
dividends,  payable  on  such  proofs,  might  be  paid  to  Benjamin  Davies, 
the  said  Martha  Davies  thereby  assenting  thereto. 

Mr.  fVood  appeared  in  support  of  the  petition.  The  petitioner,  Mrs. 
Davies,  having  brought  the  bankrupt^M.  B.  Harvey,  a  marriage-portion 
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of  2000/.,  and  having  survived  him,  the  bond  is  now  become  absolute, 
and  is  proveable  under  his  commission,  within  the  provisions  of  the 
6  Geo.  4,  c.  16,  s.  56 ;  Ex  parte  Grundy^  Mont.  &  M.  293.  The  con- 
ditions of  the  bond  are,  if  the  wife  should  be  living  at  her  husband's 
death,  and  release  her  dower,  then  the  heirs,  executors,  or  administrators 
of  M.  B.  Harvey  should  pay  her  the  sura  of  2000/.  The  husband  is- 
now  dead,  and  the  bond  is  forfeited.  The  commissioners  rejected  the 
proof,  because  Mrs.  Davies  had  not  released  her  dower ;  but  both  she 
and  her  present  husband  have  offered  to  execute  any  deed  for  this  pur- 
pose, to  be  prepared  at  the  expense  of  the  assignees ;  and  no  tender  of 
any  release  has  been  ever  made  to  either  of  them  for  their  execution. 
It  is  settled  now,  not  only  by  Ex  parte  Grundy^  but  by  several  other 
cases,  that  a  bond,  payable  on  a  contingency,  is  proveable,  although  not 
forfeited  until  after  the  bankruptcy  of  the  obligor ;  Ex  parte  Lewis^ 
Mont.  &  M.  426 ;  Ex  parte  MyerSy  2  Dea.  &  C.  251 ;  Ex  parte  Tin- 
dal,  1  Deac.  &  C.  291,  8  Bing.  402,  (21  E.  C.  L.  R.  337,)  1  Mont.  375. 
In  the  last-mentioned  case,  the  contingency  had  not  happened  at  the 
time  the  party  applied  to  prove.  Here  it  has  happened ;  and  it  is  not 
necessary,  therefore,  to  set  any  value  on  the  bond.  In  Ex  parte  My- 
ersy  his  honour,  the  chief  judge,  in  delivering  his  judgment,  says,  "  it  is 
obvious  that  it  was  not  the  intent  of  the  legislature,  to  confine  parties 
to  matters  which  were  strictly  debts,  for  whicii  an  action  of  debt  could 
be  brought;  but  to  let  in  proof  on  all  kinds  of  liabilities  and  dealings, 
which  in  equity  would  end  in  a  debt,  on  the  one  hand, — and  to  release 
the  bankrupt  from  all  manner  of  claims,  on  the  other."  And,  in  a  pre- 
vious part  of  his  judgment,  he  says,  that  he  was  of  opinion,  that  the 
second  branch  of  the  56th  section,  which  applies  to  the  right  of  proof 
after  the  contingency  has  happened,  has  reference  to  the  same  contract 
as  the  first. 

Ekskine,  C.  J. — The  difficulty  I  feel  in  this  case  is,  that  the  bond 
being  payable  on  a  condition  which  has  not  been  fulfilled,  namely, 
upon  the  release  of  the  wife's  right  of  dower,  within  two  months  after 
the  decease  of  the  bankrupt,  the  petitioners  cannot  bring  themselves 
within  the  terms  of  the  56th  section  of  the  6  Geo.  4,c.  16.  There  must 
be  a  debt  contracted  at  the  time  of  the  bankruptcy,  which  the  commis- 
sioners can  set  a  value  on  before  the  happening  of  the  contingency,  in 
ord'^r  to  bring  a  case  within  the  first  part  of  that  section ;  or  the  contin- 
gency must  have  happened,  to  entitle  the  party  to  prove  under  the  lat- 
ter branch  of  the  section.  Now,  here  no  value  could  be  set  upon  the 
contingency,  whether  the  bankrupt's  wife  would,  or  would  not,  release 
her  dower  within  two  months  after  the  bankrupt's  death  ;  and  she  can- 
not bring  herself  within  the  last  part  of  the  section,  because  one  of  the 
contingencies  contemplated  by  the  bond  has  not  yet  hi  fact  happened, — 
Mrs.  Davies  not  having  yet  actually  released  her  dower.  Tlie  bond, 
therefore,  has  not  yet  become  forfeited  ;  and  in  Perkins  v.  Kemp/and, 
2  Bl.  1 106,  it  was  held,  that  there  was  no  debt  proveable  until  the  bond 
was  forfeited.  In  Ex  parte  Grundy ^  the  covenant  was  to  pay  J&2000, 
upon  the  mere  contingency  of  the  bankrupt's  wife,  or  any  of  then  .ssne, 
surviving  him ;  and  they  had  survived  him,  before  the  application  was 
made  to  prove.  In  Ex  parte  Tindal^  the  bankrupt  covenanted  to  pay 
£'4000  witliin  twelve  months  after  his  decease ;  and  ahhough  the  bank* 
rupt  was  still  living,  yet  it  was  held  to  be  a  debt  contracted^  on  which 
a  value  could  be  set,  within  the  first  part  of  the  56th  section.     At  the 
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time  Mrs.  Davies  tendered  her  proof,  there  was  no  complete  forfeiture 
of  the  bond ;  and  the  contingency  of  her  releasing  her  dower  was  a 
thing  incapable  of  valuation.  I  am  of  opinion,  therefore,  that  the  com- 
missioner did  right  in  rejecting  tlie  proof. 

Sir  J.  Cross  concurred. 
•     Sir  G.  Rose  also  concurred,  on  the  ground  that  Mrs.  Davies  had  not, 
within  two  montlis  after  the  bankrupt's  decease,  released  her  riglit  of 
dower  to  his  heirs  or  devisees,  pursuant  to  the  terms  of  the  condition 
of  the  bond. 

Petition  dismissed. 


Ex  parte  FREDERICK  HILL  and  others.— In  the  matter  of  GEORGE 
BEALE  BROWN,  EDMOND  ROWE  DANSON,  and  CHARLES 
DUNCAN.— p.  123. 

One  of  several  partnern,  previoas  to  his  marriage,  aq^reed  with  his  intended  wife's  trustees,  that 
he  would  assign  to  them  a  portion  of  his  ca)iital  in  the  business,  to  secure  to  them  ceriairi 
periodical  psyments  of  £500,  on  tiie  trusts  of  his  marriage  settlement.  In  pursuance  of  this 
agreement,  the  psrtnerKhip  open  an  account  in  iheir  books  with  the  trustees,  in  which  they 
place  to  the  credit  of  (he  trustees  the  sum  of  £3000,  and  debit  their  psrtner  with  the  same 
sum,  giving  the  truste^H  notice  that  they  have  transferred  this  sum  from  their  partner's  pri- 
vate account  Default  having  been  made  in  the  payments  of  £500.  and  the  firm  having 
liecnme  bankrupt,  Held,  that  this  was  an  acknowledgment  of  a  present  debt  from  the  firm 
to  the  trustecK,  the  coii^^ideration  for  whii  h  was  the  intended  marriage. 

This  was  a  petition  of  trustees  under  a  marriage  settlement,  to  be 
permitted  to  prove  the  sum  of  jgSOOO  against  the  joint  estate,  under  the 
following  circumstances. 

Two  of  the  bankrupts,  G.  B.  Brown,  and  E.  R.  Danson,  had  formerly 
been  engaged  in  partnership  with  two  persons  of  the  names  of  Willi's 
and  Swainson,  which  partnership  was  dissolved  in  the  year  1829 ;  when 
the  assets  of  the  partnership  were  transferred  to  E.  R.  Danson,  who 
carried  the  amount  into  the  new  partnership  of  Brown,  Danson,  and 
Duncan.  These  assets  constituted  the  whole,  not  only  of  Danson's 
capital  in  the  new  firm,  but  the  greater  part  of  the  entire  capital  of  the 
three  partners.  On  the  13th  of  May,  1833,  there  was  standing  to  the 
credit  of  Danson,  hi  his  account  with  the  partnership,  the  balance  of 
£11,000,  when  the  firm  was  considered  to  be  in  good  credit. 

On  the  15th  May,  1833,  Danson  intermarried  with  Sarah  Hill,  the 
daughter  of  the  petitioner,  Frederick  Hill.  In  the  course  of  the  pre- 
vious negotiation  and  treaty  for  the  marriage,  Danson,  for  the  purpose 
of  making  a  proper  provision  for  Sarah  Hill,  and  the  issue  of  the  mar- 
riage, proposed  to  pay  to  the  trustees  of  the  settlement  then  about  to  be 
executed  by  him  the  sum  of  £4000,  by  instalments  of  £500,  the  first  to 
be  paid  at  the  end  of  two  years  from  the  execution  of  the  settlement, 
and  the  remainder  annually.  And  he  at  the  same  time  represented  to 
the  petitioner,  that  being  unwilling  to  draw  out  any  part  of  his  capital 
from  the  partnership,  he  would,  as  a  collateral  security,  assign  to  the 
tnistees  a  portion  of  his  capital,  to  the  amount  of  £3000,  so  that  the 
trustees  of  the  settlement  might  have  the  security  of  the  partnership  for 
that  sum.  This  arrangement  being  acceded  to,  Brown,  Danson,  and 
Co.,  accordingly  opened  an  account  with  the  petitioners,  in  which  they 
placed  £3000  to  their  credit,  as  such  trustees,  and  debited  Danson  with 
£3000  on  his  account  with  the  said  partnership,  making  the  following 
entry  in  the  ledger : 
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•<  Frederick  Hill,  Frederick  William  Hill,  and  Frederick  Maxwell 

Datison,  (trustees,)  appointed  by  the  settlement  made  previous  to  the 

marriage  of  E.  R.  Danson,  in  account  with  Brown,  Danson,  and  Co. 

«Dr.  1833.  Cr 

May  13th.  By  amount  transferred  from  Mr.  Danson's  private 

account  current,  per  order,  £3000'^ 

Entries  to  the  like  effect  were  made  in  the  day-book  and  journal, 
with  the  sanction  of  all  the  partners.  At  this  time,  there  was  standing 
to  tlie  credit  of  E.  R.  Danson,  in  the  partnership  books,  the  sum  of 
j^l  1,000.  Upon  these  entries  being  made.  Brown,  Danson  and  Co.  sent 
to  the  petitioners  the  following  letter : 

"  Cr.  Frederick  Hill,  Frederick  William  Hill,  and  Frederick  Max- 
well Danson,  trustees  appointed  by  the  settlement  made  previous  to  the 
marriage  of  Edmond  Rowe  Danson,  in  account  current  with  Brown, 
Danson  and  Co. 

"  1833,  May  13.  By  amount  transferred  from  Mr.  Danson 's  private 
account,  per  order,  £3000 

"  We,  the  undersigned,  trading  under  the  firm  of  Brown,  Danson  and 
Co.,  hereby  acknowledge  ourselves  debtors  to  the  trustees  appointed  by 
Mr.  E.  R.  banson's  marriage  settlement,  in  the  sum  of  JC3000,  by  virtue 
of  a  transfer  made  in  our  books  by  Mr.  Edmond  Danson  to  that  amount, 
being  part  of  his  capital  in  our  firm  this  13th  day  of  May,  1833. 

Geo.  B.  Brown. 
Edm.  R.  Danson 
Charles  Duncan." 

By  indenture  of  settlement,  bearing  date  the  13th  of  May,  1833, 
made  previous  to  and  in  contemplation  of  the  marriage,  after  reciting, 
amongst  other  things,  the  facts  above  mentioned,  and  that  for  the  better 
securing  the  payment  of  the  sum  of  je4000,  the  said  E.  R.  Danson  had 
already  transferred  the  sum  of  JE3000,  part  of  his  capital  in  his  said 
business,  into  the  names  of  the  petitioners ;  and  that  it  had  been  agreed 
by  the  parties  thereto,  that  the  trustees  should  continue  and  be  possessed 
of,  and  entitled  to  the  sum  of  i)3000,  for  the  purpose  aforesaid,  and 
should  permit  and  suffer  the  same  to  remain  in  the  hands  of  E.  R.  Dan- 
sun  and  his  partners,  until  the  said  sum  of  ^64000  should  be  fully  paid ; 
and  that,  immediately  after  such  full  payment,  the  trustees  should  reas- 
sign the  £3000  to  E.  R.  Danson :  Danson  covenanted  with  the  trustees, 
that  he  would,  in  the  event  of  the  intended  marriage  being  solemnized, 
well  and  truly  pay  to  them  the  said  sum  of  £4000,  by  the  instalments 
above  mentioned.  And  that  if  default  should  be  made  in  payment  of 
any  instalment  for  the  space  of  three  moiiths,  then  the  whole  of  the 
£4000,  or  such  part  thereof  as  should  remain  unpaid,  should  forth- 
with become  due  and  payable,  in  the  same  manner,  in  all  respects,  as 
if  the  instalments  had  then  become  due  by  effluxion  of  time.  And, 
that  in  case  of  any  such  default,  the  instalment,  or  such  part  thereof 
of  which  such  default  should  be  made,  should  bear  hiterest  at  the 
rate  of  five  per  cent,  from  the  time  at  which  the  same  ought  to  have 
been  paid,  until  the  same  should  be  fully  paid  and  satisfied.  And  it 
was  thereby  declared,  that  the  petitioners  should  stand  possessed  of  the 
said  sum  of  £4000,  and  the  other  property  thereby  assigned,  upon  trust, 
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to  pay  the  dividends  and  interest  thereof  to  Sarah  Hill,  during  ner  life, 
with  remainder  to  E.  R.  Danson,  for  his  life;  with  remainder  to  such 
children  of  the  marriage  as  E.  R.  Danson  and  his  wife  should  jointly- 
direct  and  appoint ;  and  in  default  of  appointment,  among  such  child- 
ren equally;  and  in  case  there  should  be  no  child  who  should  live  to 
attain  the  age  of  twenty-one  years,  then  upon  trust  for  the  said  E.  R. 
Danson  absolutely. 

On  the  14th  May,  1833,  the  marriage  between  E.  R.  Danson  and 
Sarah  Hill,  was  duly  had  and  solemnized. 

On  the  17th  December,  1834,  a  joint  fiat  was  issued  against  Brown, 
Danson,  and  Duncan ;  when  their  account  with  the  trustees,  as  appeared 
in  their  books,  was  as  follows : — 

"  Dr.     F.  Hill,  F.  W.  Hill>  and  F.  M.  Danson,  in  account  with  Brown, 

Danson,  and  Co.,  Crs. 


1833.* 

Bee.  31.  To  beUnoe 


1834. 
'oly  31.  To  cadi 
To 


3095    6  10 


95    6  10 
3143    4    7 

3343    4    7 


1833. 

May  13.  By  raiiclries 

Dec  31.  Do. 


1834. 

Jttly  I.  By  balance 
By  lundriea 


£  9.  d, 

3000  0  0 

95  6  10 

3095  6  10 

3095  6  10 

146  17  9 

3242  4  7 


By  balance    3146  17    9'* 

No  instalment  on  account  of  the  sum  of  £4000  was  ever  paid  by  the 
said  £.  R.  Danson  to  the  petitioners,  except  a  sum  of  dS300. 

On  the  1st  May,  1835,  the  petitioners  tendered  a  proof  against  the 
joint  estate  for  the  sum  of  j63000,  which  was  rejected  by  the  commis- 
sioners, on  the  ground  that  at  t^e  time  of  the  marriage,  and  of  the 
bankruptcy  of  E.  R.  Danson,  he  was  not  possessed  of  available  capital 
to  that  amount  in  the  concern,  after  the  partnership  debts  were  paid, — 
and  that  the  funds  standing  to  his  credit  at  the  time  of  the  marriage 
nad  subsequently  turned  out  unavailable,  and  did  not  produce  or  realize 
the  sum  for  which  he  had  had  credit  in  respect  of  them. 

The  petition  prayed,  that  the  trustees  might  be  admitted  to  prove  the 
sum  of  J63000  and  interest,  against  the  joint  estate  of  the  bankrupts,  and 
to  receive  dividends  thereon  rateably  with  the  other  joint  creditors;  and 
that  the  costs  of  this  application  might  be  paid  out  of  the  joint  estate. 

Mr.  Swansiony  in  support  of  the  petition,  was  stopped  by  the  court. 

Mr.  Twissj  and  Mr,  iValker^  for  the  assignees,  liy  the  memoran- 
dum of  the  13th  May,  1833,  the  partnership  merely  acknowledge  that 
the  £3000  is  part  of  Danson's  capital  in  the  business ;  and  that  they 
would  transfer  this  portion  of  his  capital,  that  is,  of  such  available 
•capital  as  he  then  had  in  the  business,  to  the  trustees,  for  the  purposes 
of  tlie  settlement.  In  so  extraordinary  a  case  as  this,  where  persons, 
without  any  moral  obligation  for  so  doing,  enter  into  a  contract  of  this 
nature,  the  court  ought  to  be  quite  satisfied  that  this  was  a  bona  fide 
contract.  Now,  it  so  happened,  that  at  the  time  of  Danson's  marriage 
he  had  not  one  shilling  of  available  capital  in  the  firm;  and  the  part- 
nership was  insolvent  long  before  the  date  of  this  memorandum.  All 
that  the  partners  seem  to  have  intended  was,  that  the  trustees  should 
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.  stand  in  the  place  of  Danson,  in  respect  of  his  capital,  to  the  amount 
of  d63000.  The  entry  in  the  ledger  is  consistent  with  this  construction 
of  their  intention,  as  well  as  their  letter  of  the  13th  May,  1833,  wherein 
they  acknowledge  that  the  £3000  transferred  to  the  account  of  the  trus- 
tees, was  pari  of  Dansan*s  capital  in  their  firm.  If  this  letter,  how- 
ever, is  to  be  taken  to  be  a  promise  by  two  persons  to  pay  the  debt  of 
another,  then  the  consideration  for  the  promise  is  not  stated  in  the 
agreement,  which  is,  therefore  void,  on  that  ground,  under  the  statute 
of  frauds,  {a)  But  the  whole  of  the  transaction  plainly  shows,  that 
notliing  was  intended  beyond  a  transfer  of  a  portion  of  such  capital,  as 
Danson  then  had  in  the  concern.  Thus,  upon  reference  to  the  marriaee 
settlement,  it  recites,  that  Danson  had  transferred  the  sum  of  jesodo, 
"/?ar/  of  his  capital  in  the  business,  into  the  names  of  the  trustees." 
Then,  by  the  terms  of  the  marriage  settlement,  the  transfer  of  the  jgSOOO 
was  merely  to  be  a  security  for  the  payment  of  the  je4000  by  instal- 
ments, and  no  instahnent  was  to  be  payable  mitil  two  years  aftef  the 
execution  of  the  settlement.  But  the  firm  became  bankrupt  long  before 
the  expiration  of  this  period ;  and,  of  course,  no  capital  of  Dansou 
existed,  on  which  the  claim  of  the  trustees  coiJd  attach.  If  the  part- 
ners, instead  of  transferring  a  portion  of  Danson's  capital  in  the  part- 
nership books,  had  assigned  an  existing  debt  to  the  trustees,  then,  in- 
deed, there  would  have  been  something  definite  and  tangible  for  the 
trustees  to  claim.  But  his  capital  invested  in  the  business,  depended  on 
the  account  of  profit  and  loss  of  the  partnership,  and  was  liable  to  ail 
the  chances  and  fluctuations  of  trade. 

Erskine,  C.  J. — The  memorandum  of  the  13th  May,  1833,  does  not 
state,  that  the  partnership  of  Brown,  Danson  &  Co.  undertook  to  trans- 
fer all  such  capital  as  Danson  might  have  in  the  business,  when  the  first 
instalment  became  payable,  and  default  was  made  in  the  payment  of  it; 
but  it  is  an  express  acknowledgment,  that  they  then  had  JC3000  belong- 
ing to  him  in  their  possession,  which  they  had  by  his  order  transferred 
from  his  account  to  the  account  of  the  trustees;  and,  on  the  faith  of  this 
actual  transfer,  the  marriage  took  place.  It  seems  to  me,  that  after 
this  transfer  was  made,  and  notice  was  given  of  it  by  the  partnership  to 
the  tnistees,  the  claim  of  the  latter  to  the  £3000  had  nothing  whatever 
to  do  with  the  state  of  accounts  between  the  partners.  The  letter  of  the 
13th  May  amounts  to  a  positive  agreement,  that  the  firm  would  be  re- 
sponsible to  the  trustees  for  that  amount ;  it  was,  in  fact,  an  acknow- 
ledgment of  a  present  debt,  the  consideration  for  which  was  the  intended 
marriage. 

Sir  J.  Cross. — Tliis  seems  to  me  a  perfectly  clear  case.  There  was  a 
marriage  intended  between  Danson  and  his  present  wife ;  and  the  hus- 
band promised  to  give  the  security  of  his  partners,  for  the  sum  he  under- 
took to  pay  in  consideration  of  the  marriage.  If  the  partners  had  given 
their  joint  promissory  note  to  the  trustees  for  the  JC3000,  can  there  be  any 
doubt  that  it  would  have  been  a  good  joint  debt,  proveable  against  the 
joint  estate?  Instead  of  doing  this,  however,  they  for  an  obvious  rea- 
son sign  a  declaration,  that  tliey  acknowledge  themselves  debtors  to  the 
trustees  for  the  J63000,  and  that  a  transfer  has  been  already  made  to 
them  of  that  sum  in  the  partnership  books.  There  is  not  a  shadow  of 
doubt  in  this  case,  but  that  the  firm  of  Brown,  Danson  &  Co.  has  legally 

(o)  Sm  Wttin  T.  WarUtn,  6  East,  10 ;  and  1  Deac.  B.  L.  289. 
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pledged  itself  for  the  payment  of  £3000,  as  an  actual  and  existing 
debt. 

Sir  J.  Rose  concurred. 

Order,  that  the  petitioners  might  go  in  and  prove  what  was  due  to 
them  against  the  joint  estate ;  the  costs  of  all  parties  to  come  out 
of  the  estate. 


Ex  parte  BURBRIDGE  and  EDWARD  SCARGILL.— In  the  matter 
of  JOHN  KIDDER.— p.  131. 

By  the  rules  of  an  insunmce  company,  no  person,  except  a  director,  was  permitted  to  hold  more 
than  two  shared  in  hit*  own  name ;  but  no  rule  |>revented  a  person  from  being  beneiicially 
entitled  to  more  than  two  shart>8,  by  holding  them  in  the  name  of  another  party.  A  proprietor 
who  was  already  the  holder  of  two  shares,  having  purchased  two  others,  caused  ihem  to  be 
entered  in  the  name  of  the  bankrupt  in  the  c<iropany's  books,  with  the  knowledge  of  one  of 
the  directors  and  the  actuary,  'i'he  bankrupt  signed  a  declaration  of  trust,  that  he  held  the 
■hares  as  trustee  for  the  proprietor ;  but  no  notice  of  the  trust  was  taken  in  the  books  of  the 
company,  and  the  bankrupt  held  the  certiiicates  of  the  shares,  and  continued  to  receive  the 
dividends  thereon,  accounting  for  them  fri)m  time  to  time  to  the  proprietor,  up  to  the  period 
of  his  bankruptcy,  when  the  shares  were  still  standing  in  his  name,  during  all  which  time  ho 
was  treated  a^  owner  by  the  company,  had  notice  of  meetings  served  upon  h!m,  attended  meet- 
ings of  the  shareholders,  and  voted  as  a  Hhareholder:  Held,  on  appeal,  that  this  was  such  a 
secret  trust  as  was  not  within  the  79th  section  of  the  bankrupt  act,  and  that  the  shares  were 
in  the  order  and  disposition  of  the  bankrupt  as  reputed  owner. 

This  was  a  petition  of  appeal  from  the  decision  of  the  Court  of  Re- 
view in  Ex  parte  Watkins,  in  the  matter  of  Kidder,  {a)  and  came  before 
the  lords  commissioners  on  the  following 

SPECIAL   CASE. 

In  the  year  1827,  George  Price  Watkins  was  the  holder  of  two  shares 
in  the  Economic  Assurance  Company,  London,  which  shares  then  stood 
in  the  books  of  that  company  in  his  name.  In  June,  1827,  he  purchased, 
through  the  agency  and  assistance  of  Lancelot  Baugh  Allen,  who  was 
then  one  of  the  directors  of  the  said  company,  and  as  such  subscribed 
the  certificates  after  set  forth,  six  other  shares  in  the  said  company,  num- 
bered respectively  73,  128,  170,  171,  168,  and  169,  at  ^3250  per  share. 

By  the  rules  and  regulations  of  the  Economic  Assurance  Company, 
no  person  (except  he  be  a  director,  which  George  Price  Watkins  was 
not)  is  capable  of  holding  in  his  own  name  more  than  two  shares. 
Many  persons  are,  however,  beneficially  interested  in  more  than  two 
shares,  by  liaving  the  additional  shares  entered  in  the  books  of  the  com- 
pany, in  the  name  or  names  of  another  person ;  and  many  additional 
shares  are  so  held  by  ditforent  persons. 

George  Price  Watkins  requested  the  bankrupt,  John  Kidder,  to  allow 
two  of  tlie  said  six  additional  shares  to  stand  in  his  name  in  the  hooks  of 
the  said  company,  in  trust  for  him,  to  which  the  said  John  Kidder  as- 
sented; and  two  of  the  said  six  additional  shares,  numbered  73  and  128 
respectively,  were  accordingly  entered  in  the  books  of  the  said  company, 
in  the  name  of  the  said  John  Kidder.  G.  P.  Watkins  paid  the  whole  of 
the  purchase-money  for  the  said  two  shares,  numbered  73  and  128,  as 
well  as  for  the  other  four  hereinbefore  mentioned,  and  all  expenses  at 
lendant  on  the  purchase  thereof. 

(o)  See  4  Dene  and  C.  87. 
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The  only  evidence  which  the  holders  of  shares  have  of  their  right  to 
such  shares,  besides  the  entry  in  the  register  and  books  of  the  company, 
is  a  certificate  under  the  hands  of  three  of  the  trustees  of  the  said  com- 
pany. The  certificates  of  the  said  two  shares,  numbered  73  and  128, 
were  as  follows : — 

"  Economic  Life  Assurance  Society. 

"  This  is  to  certify,  that  John  Kidder,  of  the  Strand,  in  the  county  of 
Middlesex,  silversmith,  is  the  holder  of  one  share,  numbered  as  under, 
of  and  in  the  temporary  capital  of  the  Economic  Life  Assurance  Society, 
in  London,  as  appears  by  the  register  in  the  office  of  the  society ;  and 
the  said  John  Kidder  is  entitled  to  all  advantages  arising  from  the  said 
share,  subject  to  the  several  conditions  and  stipulations  of  the  agreement 
of  settlement  establishing  the  society.  Witness  our  hands  this  27t[i  day 
of  July,  1827. 

«No.  73.  «L.  B.Allen,     ^ 

"  Entered,  John  Natler,  "  Tho.  Fenn,        >  Trustees." 

Actuary/'  "  John  Knowles,3 

Inmiediately  after  the  said  two  shares,  numbered  73  and  128,  were 
entered  in  the  books  in  the  name  of  the  said  John  Kidder,  and  on  the 
same  day,  viz.  on  the  12th  of  June,  1827,  he  duly  made,  executed,  and 
delivered  to  G.  P.  Wat  kins,  a  declaration  of  trust  in  the  following  terms: — 

"  I,  John  Kidder,  of  the  Strand,  in  the  county  of  Middlesex,  silver- 
smith, do  hereby  declare  that  the  two  shares,  numbered  73  and  128, 
standing  in  my  name  in  the  Economic  Assurance  Office,  were  purchased 
and  paid  for  by  George  Price  Watkins  with  his  own  moneys,  and  for 
his  own  and  sole  benefit ;  and  that  my  name  is  only  made  use  of  in  trust 
for  him,  his  executors,  administrators,  and  assigns.  And  I  do  hereby 
engage  to  assign  the  said  shares  to  him,  or  to  whom  he  shall  appoint,  at 
his  expense,  whenever  required/* 

John  Kidder,  down  to  the  time  of  the  issuing  against  him  of  the  fiat 
in  bankruptcy  hereinafter  mentioned,  always  had  the  said  certificates  m 
his  own  possession,  and  always  received  the  dividends  on  the  said  two 
shares,  numbered  73  and  128,  and  was  always  treated  by  the  company 
as  the  real  owner  thereof  And  all  notices  of  meetings,  and  other 
transactions  of  the  company,  were  directed  to  the  said  John  Kidder, 
and  he  attended  such  meetings  of  the  shareholders,  and  voted  as  one  of 
the  registered  shareholders.  It  was  well  known,  however,  to  the  said 
L.  B.  Allen,  who  was  then  a  director,  and  to  the  said  John  Nayler,  who 
was  then  the  actuary  of  the  company,  that  the  said  two  shares,  though 
held  by  the  said  John  Kidder,  were  the  property  of  the  said  G.  P.  Wat- 
kins;  but,  beyond  such  knowledge  of  the  said  L.  B.  Allen,  and  J.  Nay- 
ler, the  company  never  received  any  information  that  the  said  John 
Kidder  was  possessed  of  the  said  two  shares  in  trust  for  the  said  G.  P. 
Watkins,  or  otherwise  than  as  the  owner  thereof. 

On  the  3d  of  Marnh,  1834,  a  fiat  in  bankruptcy  issued  against  tlie 
said  John  Kidder,  under  which  he  was  duly  declared  a  bankrupt ;  and 
George  Burbridge  and  Edward  Scargill  were  duly  chosen  assignees. 

On  the  21st  June,  1834,  the  said  G.  P.  Watkins  presented  his  petition 
to  the  Court  of  Review,  praying,  that  the  assignees  under  the  s:iid  fiat 
might  join  with  the  directors  of  the  Economic  Assurance  Office   in 
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assigning  to  him,  or  to  such  person  as  he  should  direct,  the  interest  ia 
the  said  shares. 

The  assignees  under  the  said  fiat  claimed  such  interest,  on  the  groimd, 
that  the  shares^  and  all  rights  to  the  proceeds  thereof,  were  at  the  time 
of  the  bankruptcy  in  the  possession,  order,  and  disposition  of  the  said 
John  Kidder,  as  reputed  owner  thereof.  The  petition  was  heard  on  the 
30th  July  last ;  when  the  Court  of  Review  adjudged  that  the  said  shares 
were  not  in  the  possession,  order,  or  disposition  of  the  said  John  Kidder 
at  the  time  of  his  bankruptcy,  as  the  reputed  owner  thereof;  and  were 
plccised  to  order,  accordingly,  that  the  prayer  of  the  petition  should  bo 
granted. 

The  assignees  are  advised,  and  submit,  that  such  order  was  erroneous, 
and  claim  the  two  shares,  as  having  been  in  the  order  or  disposition  of 
John  Kidder,  and  whereof  he  was  the  reputed  owner  at  the  time  of  his 
bankruptcy. 

The  question  is,  whether  they  be  so  entitled,  or  not. 
Settled  and  approved  this  13th  March,  1835,  by  me, 

T.  Erskine. 

Mr.  MontagUy  and  Mr.  Bethelly  for  the  appellants.  There  can  be  no 
doubt  of  the  law  as  applicable  to  the  subject  of  the  present  appeal, 
namely,  that  on  tlic  transfer  of  a  chose  in  action,  notice  to  the  debtor 
must  lie  given,  in  order  to  prevent  the  operation  of  the  clause  of  reputed 
ownersiiip  in  the  bankrupt  act;  Ex  parte  Monro,  Buck,  300;  and  Ex 
parte  Colvill,  Mont.  110,  which  was  confirmed  on  appeal  in  Ex  parte 
Tennyson,  1  Mont.  &  B.  67.  And  the  reason  is,  that  no  false  credit 
may  be  held  out  to  the  world,  by  a  trader  appearing  to  possess  the  pro- 
perty which  he  has  clandestinely  transferred  to  anotlier  person.  In  the 
preseiit  case,  the  rules  of  the  Economic  Assurance  Office,  made  under 
the  act  of  Parliament  by  which  the  company  was  constituted,  expressly 
prohibited  any  person,  who  waS  not  a  director,  from  holding  more  than 
two  shares.  The  question  is,  therefore,  whether  that  can  be  done  in  this 
3ase,  which  the  policy  of  the  law  says  cannot  be  done ;  and  whether 
Watkins,  by  permitting  Kidder  to  hold  the  shares  for  him  as  trustee, 
was  not  a  party  to  a  fraudulent  device  to  evade  the  laws  and  regulations 
of  the  company,  as  settled  by  the  act  of  Parliament.  The  points  which, 
it  is  presumed,  will  be  relied  on  by  the  other  side,  are,  first,  that  no  no- 
tice was  necessary  to  be  given  to  the  officer  of  the  terms  on  which  Kid- 
der held  these  shares,  it  being  the  case  of  a  trust ;  and,  secondly,  that  if 
notice  was  necessary  in  this  case,  sufficient  notice  was  given.  With 
respect  to  the  first  point,  there  was  some  difference  of  opinion  among 
the  judges  of  the  Court  of  Review ;  the  chief  judge  and  Sir  J.  Cross 
holding,  that  the  possession  of  the  shares  by  the  bankrupt  was  connected 
with  his  title  as  trustee,  and  was  perfectly  consistent  with  such  title,  and 
that  the  property  followed  the  title ;  while  Sir  G.  Rose  said,  that  he 
should  have  some  difficulty  in  holding  that  the  shares  were  not  in  the 
reputed  ownership  of  the  bankrupt,  if  the  right  of  the  petitioner  depended 
on  the  declaration  of  trust  only.  It  is  submitted,  that  the  opinion  of  Sir 
G.  Rose  is  the  one  more  consistent  with  the  principles  of  the  bankrupt 
law.  Yot  if  a  secret  declaration  of  trust  were  sufficient  to  protect  the 
owner  of  property  from  the  consequences  of  enabling  another  person  to 
gain  a  false  credit  by  the  possession  of  it,  the  provisions  of  the  statute  as 
to  reputed  ownership  would  be  useless ;  for  whenever  a  bankrupt  ob- 
tained credit  from  the  possession  of  property,  a  secret  trusf  might  be  set 
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up  to  defeat  the  claims  of  those  who  had  dealt  witli  him  jn  the  sole 
credit  of  his  apparent  ownership.  [Lord  Commissioner  Suadwell.  1 
observe  that  the  declaration  of  trust,  as  given  in  the  special  case,  does 
not  mention  the  numbers  of  the  shares  which  it  states  to  be  standing  hi 
the  name  of  Kidder.  If  that  is  the  fact,  it  amounts  to  no  declaration.] 
This  is  not  like  the  case  of  property  lodged  in  the  hands  of  a  banker,  or 
factor ;  which  are  tiusls  in  the  course  of  trade,  and  are  exceptions  to  the 
general  rule.  These  cases  have  always  been  excluded  from  the  opera- 
tion of  the  statute,  as  they  create  no  reputation  of  ownership,  nor  is  such 
a  possession  of  propertv  by  a  trader  likely  to  mislead  any  man  conver- 
sant with  mercantile  atlhirs ;  for,  as  Mr.  J.  Buller  observes  in  Bryson 
v.  fVi/lie,  1  Bos.  &  P.  83,  a  banker  or  factor,  by  the  course  of  trade, 
must  have  the  goods  of  other  people  in  their  possession,  and  therefore  it 
does  not  hold  out  a  false  credit  to  the  world.  For  the  same  reason,  the 
possession  of  furniture  in  a  ready-furnished  house  at  a  watering-place, 
or  of  job-horses,  is  not  within  the  statute ;  for  the  possession  in  such 
cases  is  only  equivocal,  and  too  equivocal  to  create  a  reputation  of  own- 
ership. Diet,  per  Eyre,  C.  J.,  in  Linghain  v.  Biggs,  1  Bos.  &  P.  88. 
Another  exception  is  the  case  of  a  trust  under  a  marriage  settlement ; 
and  the  reason  is,  because  it  is  Aotorious  that  the  property  of  femes 
coverts  is  thus  protected ;  Jarman  v.  Woolloion^  3  T.  R.  618 ;  Ex  parte 
Horwoodj  Mont.  &  M.  169,  Mont.  24.  But  if  the  provisions  of  the  sta- 
tute are  in  all  cases  to  be  defeated  by  a  secret  trust,  the  general  creditors 
of  a  bankrupt  would  be  defrauded  of  that  equitable  distribution  of  his 
effects,  which  the  legislature  intended  to  secure  to  them.  It  is  manifest, 
however,  from  all  the  cases,  that  where  tlie  mortgagor  of  a  chattel  or  a 
chose  in  action  is  left  in  the  possession  of  it,  and  becomes  bankrupt,  the 
mortgagor  has  no  specific  lien  on  it,  as  against  the  banknipt's  assignees; 
Ryall  V.  Bowles,  1  Ves.  348 ;  Bryson  v.  IVylie,  1  Bos.  &  P.  83,  n. ; 
Horn  V.  Baker,  9  East,  215 ;   Thackthwaitt  v.  Cock,  3  Taunt.  487. 

The  object  of  the  79th  section  of  the  statute,  which  relates  to  tlie  case 
of  bankrupt  trustees,  was  totally  mistaken  by  two  of  the  judges  of  the 
Court  of  Review  ;(«)  for  the  only  intention  of  the  legislature  in  framing 
that  section,  was  to  give  that  jurisdiction  by  petition,  which  before  ex- 
isted only  by  bill ;  Ex  parte  Hancox,  Mont.  247. 

With  respect  to  the  sufficiency  of  the  notice,  it  appeare,  from  the 
jjtatement  of  the  special  case,  that  notice  was  withheld  from  every  per- 
son coimocted  with  the  office,  except  Mr.  Allen,  the  director,  and  Mr. 
Nnyler,  the  actuary;  and  that  the  bankrupt  was  always  treated  by  the 
ot>mpany  as  tlie  real  owner  of  the  shares,  all  notices  of  meetings  being 
dirtH^tod  to  liim«and  he  always  attending  such  meetings,  and  voting  as  one 
of  the  rt^gistered  shareholders.  When  a  policy  of  assurance  in  a  public 
oon^pany  is  assigned  to  a  third  person,  it  has  been  decided  that  a  notice  of 

(it^  It  tltiCii  not  tppMr  thtt  cither  of  the  teamed  judges,  to  whom  allusion  is  made  in  the  argii- 
vmwU  mhI  any  thing  ahout  the  object  of  the  79th  section ;  nor  can  it  be  inferred,  from  the  temH* 
i^T  th«»  languap!*  u««xl  hy  them  in  delivering  their  judgment,  that  they  had  any  mi^ppreheneioo  as  to 
ila  i>hj<vl«  The  only  point  raise<t  upon  that  section  in  the  argument  before  the  Court  of  Review 
¥ma«  whether  the  wonts,  **  if  any  hanlcrupt  ohall  have  standing  in  his  name  as  trustee,  any 
||\)vi>run)enl  altick,  &c,,**  were  to  lie  confined  to  cai^es  where  the  stork  or  shares  sre  aL*uaUy 
tHfn^\f  in  ihe  Kv^ks  t^  the  company  in  the  bankrupt's  name,  as  trwte*  ;  and  the  chief  judge 
ami  J^ir  J.  t^^VK«  thought,  that  the  section  was  not  to  be  so  strictly  construed ;  but  that,  referring 
hi  lh<»  tangUNge  of  the  90th  section,  the  statute  contemplated  that  stock,  though  standing  in  the 
wwm  \>i  the  bankfupl  ••  apparent  owner,  might,  nevertheless,  not  be  standing  in  hia  name  tn 
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such  description  must  be  given,  that  an  inquirer  at  the  office  may  learn  in 
whom  the  interest  in  the  policy  is  vested.  A  mere  accidental  conversa- 
tion, in  which  mention  is  made  of  the  assignment,  but  in  which  the  party 
did  not  intend  to  give  notice  of  the  assignment,  is  not  sufficient ;  Ex  parte 
Carbis,  1  Mont.  &  A.  693,  n.  It  is  true,  that  in  Smith  v.  Smith,  2  Cromp. 
&  M.  231;  4  Tyr.  52,  where  a  party  had  taken  an  assignment  of  the 
equitable  life-interest  of  a  bankrupt  in  certain  stock  standing  in  the 
names  of  three  trustees,  and  in  the  course  of  a  conversation  with  one 
of  the  trustees,  but  without  any  view  of  giving  validity  to  the  security 
he  held,  told  him  that  he  held  the  assignment  as  a  security  for  his  ad- 
vances,— it  was  decided  by  the  Court  of  Exchequer,  that  this  statement 
amounted  to  sufficient  notice.  But,  as  was  observed  by  the  chief  judge 
in  Ex  parte  Carbis,  the  only  question  hi  Smith  v.  Smith  was,  whether 
the  communication  brought  the  fact  within  the  personal  notice  of  the 
trustee.  In  the  present  case,  the  question  is,  whether  notice  was  given 
to  the  office, — ^that  is,  such  a  notice  as  would  put  the  lender  of  money 
on  his  guard.  In  Ex  parte  Slriirht,  2  Deac.  &  C.  314 ;  Mont.  502,  where 
a  party,  with  whom  two  policies  were  deposited  as  a  security,  wrote  to 
the  secretary  of  the  insurance  office,  informing  him  of  the  fact,  and  in- 
quiring what  sum  the  office  would  give,  if  they  were  delivered  up  to  be 
cancelled, — it  was  held,  that  the  letter  amounted  to  sufficient  notice, 
though  it  might  not  have  been  intended  as  such ;  for  that  the  intent  was 
immaterial,  if  it  was  clear  that  notice  was  in  fact  given.  The  question 
then  is,  whether  the  court  can  collect  from  the  statement  in  the  special 
case,  that  the  insurance  office  had  here  sufficient  notice  of  these  shares 
being  the  property  of  Watkins,  and  not  of  the  bankrupt.  By  the  act  of 
Parliament,  constituting  the  Economic  Life  Insurance  Company,  3  Geo. 
4,  c.  66,  it  is  enacted,  '*  that  the  directors  shall  cause  a  memorial  of  the 
names  of  the  shareholders  to  be  enrolled  upon  oath."  This  provision, 
therefore,  shows  the  importance  of  the  office  having  correct  and  certain 
knowledge  of  the  persons  in  whom  the  shares  are  really  vested. 

Mr.  Swanston,  and  Mr.  Romilly,  for  the  respondents.  There  are 
two  points  to  be  considered  in  this  case:  1st,  What  were  the  rights  of  the 
parties,  supposing  no  notice  was  given  to  the- office  of  the  shares  being 
held  by  Kidder,  as  trustee  for  Watkins ;  and  2dly,  Whether  notice  was 
not,  in  fact,  given.  It  is  somewhat  singular,  that  in  the  argument  for 
the  appellants,  the  attention  of  the  court  has  been  called  so  much  more 
to  the  72d,  than  the  79th  section  of  the  bankrupt  act.  It  may,  however, 
be  safely  assumed  that,  notwithstanding  the  provisions  of  the  72d  section, 
the  property,  of  which  a  bankrupt  is  possessed  merely  in  the  character 
of  a  trustee,  does  not  pass  to  his  assignees.  And  the  object  of  the  79th 
section  is,  not  to  provide  for  the  law  in  this  respect;  but  it  assumes  it  as 
settled  law,  that  trust  property  does  not  so  pass.  If  the  present  case  be 
held  to  fall  within  the  operation  of  the  72d  section,  the  court  will  decide 
that  the  72d  section, /;ro  tanto,  repeals  the  79rh.  But  there  are  many 
cases  which  show  that  the  rule  of  law  4*3specting  trusts,  controls  the 
operations  of  the  72d  section.  Thus,  so  long  ago  as  the  case  of  Cope- 
man  v.  Galtant,  1  P.  Wms.  314,  it  was  decided  that  a  bankrupt,  though 
in  possession  of  goods,  yet  if  he  be  empowered  to  dispose  of  them  in 
trust  for  another,  they  are  not  liable  to  the  bankruptcy,  either  in  law  or 
equity.  So  in  Ex  parte  Horwood,  Mont.  &  M.  IG  9,  where  the  bankrupt 
was  in  possession  of  household  furniture,  which  was  subject  to  a  trust, 
the  vice-chancellor  held,  and  his  decision  was  confirmed  on  appeal, 
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Mont.  24 J  that  the  fiiniiture  was  not  in  the  order  and  disposition  of  the 
bankrupt,  and  that  his  assignees  should  be  restrained  from  selling  it.  In 
the  present  case,  it  seems  to  have  been  the  opinion  of  the  court  below. 
that  the  very  nature  of  the  property  excluded  all  idea  of  the  reputation 
of  ownership;  for  the  owner  of  any  shares  in  this  company  has  no  other 
possession  of  them,  than  the  shares  being  entered  in  his  name  in  the 
company's  books. 

With  respect  to  the  notice  to  the  insurance  office,  if  the  court  should 
deem  $uch  notice  to  have  been  necessary,  it  appears  from  the  statement 
of  the  special  case,  that  it  was  well  known  to  Mr.  Allen,  a  director  of  the 
company,  and  to  Mr.  Nayler,  the  actuary,  that  the  two  shares,  thoiigli 
held  by  Kidder,  were  the  property  of  Watkins.  This  knowledge, 
therefore,  possessed  by  one  of  the  managers,  and  the  chief  officer  of  the 
company,  must  be  taken  to  amount  to  actual  notice  of  that  fact,  to  the 
office. 

Mr.  Montagu,  in  reply,  contended,  as  before,  that  express  notice  of 
the  trust  to  the  office  was  hidispensable,  and  that  no  sufficient  notice  had 
been  given. 

Lord  Commissioner  Shadwell. — We.  will  take  time  to  consider  the 
case.     The  first  question  is  one  of  very  great  importance. 

Lord  Commissioner  Shadwell  now  delivered  the  judgment  of  the 
court  as  follows : — 

In  this  case  it  appears  to  us,  that  the  judgment  of  the  Court  of  Review 
is  wrong;  and  that  the  two  shares  mentioned  in  the  special  case  belong  to 
the  assignees,  as  havnig  been  in  the  order  and  disposition  of  John  Kidder, 
and  whereof  he  was  the  reputed  owner  at  the  time  of  his  bankruptcy, 
by  the  consent  and  permission  of  the  true  owner,  George  Price  \Vatkins. 
The  special  case  shows,  that,  with  the  consent  of  Watkins,  Kidder  had 
in  himself  the  full  and  absolute  legal  property  in  the  shares.  By  tiie 
rules  of  the  society,  Watkins  could  not  have  liad  any  legal  title  at  all  to 
the  two  shares ;  and  not  only  had  Kidder  the  evidence  of  title,  which 
arose  from  his  name  alone  appearing  in  the  memorial  enrolled  under  the 
act  of  Parliament  in  the  hooks  of  the  society,  and  in  the  cenificates,— 
but  he  also  had  the  certificates  themselves  in  his  own  possession,  not 
occasionally,  or  for  any  temporary  pui-pose,  but  at  all  times.  He  always 
received  the  dividends,  was  treated  as  owner  by  the  company^  had  no- 
tice of  meetings  served  upon  him,  attended  meetings  of  the  shareholders, 
and  voted  as  a  shareholder.  These  things  he  might  have  done,  without 
being  allowed  to  hold  the  certificates  in  his  possession.  W'hether  it  was 
for  the  pur})ose  of  preventing  any  suspicioli  tliat  Kidder  was  not  the 
true  owner,  or  from  not  thinking  it  necessary  to  take  the  prccauiion  of 
keeping  the  certificates  in  his  own  hands,  W'atkins  consented  that  Kidder 
should  always  have  possession  of  the  certificates.  Consequently,  he 
was  enabled  at  all  times,  by  the  exhibition  of  the  only  portable  indi-na 
of  property,  to  hold  himself  out  to  the  public  as  the  true  owner  of  the 
shares,  and  to  gain  credit  by  the  disposition  of  them.  There  was  no 
open  or  "honest  purpose,''  like  the  pnyment  of  debts,  to  be  answered 
by  this  trusteeship,  ns  in  Copeman  v.  Gallant^  1  P.  Wms.  314  ;  nor  was 
there  any  trust  for  the  benefit  of  third  persons,  or  created  by  third  per- 
sons, as  in  Ex  parte  Martin ,  2  Rose,  331,  19  Ves.  491;  and  Ex  parle 
Horwood,  1  Mont.  &  M.  169.  But  the  trust  was  created  by  Watkins 
for  his  own  sole  benefit,  and  for  no  other  purpose,  than  that  of  enabling 
him  to  hold  more  shares  than  he  was  allowed  by  the  regulations  of  the 
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company  to  hold  in  his  own  name.  No  convenience  to  society  is  pro- 
moted by  such  a  trust,  and  great  injury  to  the  public  may  be  occasioned 
by  the  delusive  credit  which  it  confers.  It  does  not  appear  to  us,  that 
the  private  knowledge  which  Mr.  Baugh  Allen,  one  of  the  creditors, 
and  Mr.  Nayler,  the  actuary,  had  of  the  transaction,  could  operate  as 
notice  of  this  secret  trust  to  the  company,  who,  in  fact,  treated  Kidder 
as  the  owner.  ¥ot  any  thing  tliat  appears  to  the  contrary,  the  dividends 
were  received  by  Kidder,  and  the  sliares  might  have  been  sold  by  him, 
without  the  intervention  of  the  directors,  or  the  actuary.  We  are  of 
opinion,  tliat  such  a  secret  trust  is  not  within  the  true  intent  and  mean- 
ing of  the  79th  section  of  the  bankrupt  act,  but  is  to  be  considered  as  a 
case  of  property  left  in  the  possession,  order,  and  disposition  of  the  bank- 
rupt, with  the  consent  of  the  true  owner,  tliereby  inducing  a  rc3putation 
of  ownership,  within  the  72d  section  of  that  act.  The  judgment  of  the 
court  below  must  therefore  be  reversed,  but  without  costs. 


Ex  parte  AUGUSTA  KING,  jnd  three  other  children  of  FREDERICK 
BENJAMIN  KING,  behig  infants  under  the  age  of  twenty-one 
years,  by  JOHN  REMIN(TrON  MILLS,  their  next  friend.— In  the 
matter  of  BENJAML\  SEVERN,  the  said  FREDERICK  BENJA- 
MIN KING,  and  JOHN  SEVERN.— p.  143. 

A  testator,  who  waa  p4i!Miesi>e<l  of  a  large  capital  in  a  house  of  trade,  in  which  he  was  a  partner* 
bequeathed  the  residue  of  hix  e^ta^e  to  tru^^tees,  of  whom  A.  B.  was  one,  apon  trust  to  permit 
A.  B.  to  receive  the  annual  pro«iucH  for  his  life,  and  at\er  bis  death  to  transfer  the  principal  to 
his  children ;  directing,  that  if  A.  B.  became  a  partner  in  the  house  of  trade,  the  leKlator's 
whole  capital  should  conlinuo  thcrf  in,  A.  U.  and  the  other  partners  giving  to  his  executors 
their  joint  itond  for  the  a  oount.  A.  D.  liecomes  a  partner,  the  bond  is  given,  and  the  firin 
hecnnie  bnnkruftt;  and  the  t'usr«>eB  proved  the  amount  due  against  the  joint  estate:  Heid, 
that  the  liiviJends  on  the  proof  Khould  lie  invested  in  stock,  and  that  the  interest  should  accu- 
mulate, uniil  th«*  Utsi  occoixneil  liy  the  bankruptcy  was  made  good,  and  the  whole  of  the 
principal  sum  then  due  was  realized. 

This  was  a  petition  of  appeal  against  two  orders  of  the  vice-chancel- 
lor, made  respectively  on  the  16th  December,  1830,  and  the  9th  August, 
1831,  under  the  following  circumstances. 

PhiUp  King,  the  grandfather  of  the  petitioners,  was  at  the  time  of  his 
death  a  partner  with  the  bankrupt,  Benjamin  Severn,  in  the  business  of 
a  tea-dealer;  and  by  his  will,  dated  the  2Sth  of  July,  1801,  gave  and 
bequeathed  the  residue  of  his  estate,  subject  to  the  charges  therein  men- 
tioned, to  his  executors  therein  named,  upon  trust  that  they  should  per- 
mit and  suffer  his  nephew,  Frederick  Banjamin  King,  the  above-named 
bankrupt,  and  his  assigns,  to  receive  the  dividends  and  annual  produce 
thereof,  during  his  life ;  and  from  and  after  his  decease,  in  trust  to  pay, 
assign,  or  transfer  the  principal  moneys,  and  the  stocks,  funds,  or  securi- 
ties in  or  upon  which  the  same  should  be  invested,  to  the  only  child,  if 
but  one,  or  to  all  the  children,  if  more  than  one,  of  the  said  Frederick 
Benjamin  King,  equally  to  be  divided  between  them,  if  more  than  one, 
and  to  be  paid  to  them  when  and  as  they  should  respectively  attain  the 
age  of  twenty-one  years,  and  to  be  transmissible  to  the  lawful  issue  of 
such  children,  if  they  should  die  before  attaining  such  age  as  aforesaid ; 
and  the  interest  thereof,  or  so  much  and  such  part  of  the  same  as  his 
said  executors  should  think  proper,  to  be  applied  in  the  mean  time 
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towards  the  maintenance  and  education  of  the  children  of  the  said  Fre- 
derick Benjamin  King.  And  the  testator  by  his  said  will  declared,  that 
the  capital,  from  whence  certain  annuities  were  directed  by  him  to  be 
paid,  should  remain  in  the  trade  in  which  he  was  concerned  as  a  partner 
with  the  said  Benjaniin  Severn,  until  the  expiration  or  other  sooner  ter- 
mination of  such  partnership ;  and  then,  if  his  nej^hew  Frederick  Benja- 
rnhi  King  should  become  a  partner  in  the  house  with  the  share  which 
the  testator  then  had  therein,  with  the  approbation  of  Edward  Kemble, 
one  of  his  executors  thereinafter  named,  and  his  wife  Elizabeth  King, 
he  directed  that  his  whole  capital  in  the  partnership  should  continue 
therein,  his  nephew,  and  the  partners  who  should  continue  the  trade, 
giving  to  his  executors  their  joint  bond  for  the  same ;  a  power  being 
reserved  by  the  bond,  or  otherwise,  for  Edward  Kemble  to  inspect  the 
books  of  the  house,  after  the  partners  should  have  taken  their  stock;  and 
if  Edward  Kemble  should  think  it  not  prudent  to  continue  the  capital 
therein,  then  and  in  such  case  he  thereby  directed  his  executors  to  take 
the  capital  out  of  the  partnership,  and  to  purchase  out  of  the  same  such 
quantity  of  stock  as  would  be  necessary  to  secure  the  payment  of  the 
several  annuities  given  by  his  will.  And  the  testator  appointed  his  wife 
Elizabeth  King,  the  said  Edward  Kemble  and  Frederick  Ikujamin 
King,  and  the  Reverend  William  Booty,  clerk,  executrix,  and  executors 
of  his  said  will. 

By  a  codicil  to  his  will,  bearing  date  the  10th  January,  1803,  the  tes- 
tator appointed  the  said  Benjamin  Severn  an  additional  executor  of  his 
will. 

The  testator  died  on  the  1st  March,  1803,  without  altering  or  revoking 
his  said  will  or  codicil,  which  were  duly  proved  by  the  executors. 

Frederick  Benjamin  King  was,  between  the  date  of  the  will  and  the 
death  of  the  testator,  admitted  a  partner  in  the  business  for  a  term  of 
years,  which  expired  on  the  22d  May,  1816. 

On  the  16th  of  January,  1804,  Benjamhi  Severn  and  Frederick  Ben- 
jamin King  executed  a  joint  and  several  bond,  in  the  penal  sum  of 
74,943/.  17*.  2d.,  to  Elizabeth  King,  Edward  Kemble,  and  William 
Booty,  three  of  the  executors  of  the  will,  with  a  condition  thereunder 
written ;  whereby,  after  reciting,  amongst  other  things,  that  the  said 
Elizabeth  King,  Edward  Kemble,  and  William  Booty,  in  order  to  put 
into  effect  the  will  of  the  said  Philip  King,  and  havuig  reason  to  be  satis- 
fied with  the  security  and  eligibility  of  the  said  trade,  had  consented  and 
agreed  to  permit  and  suffer  the  capital  of  and  belonging  to  the  said  Piii- 
hp  King  in  the  said  trade  to  repfiain  and  continue  therein,  upon  having 
the  joint  bond  of  the  said  Benjamin  Severn  and  Frederick  Benjamin 
King  to  secure  the  amount  thereof,  according  to  the  directions  of  the 
will;  and  that  it  appeared,  that  the  stock  or  capital  of  the  said  Philip 
King  in  the  said  trade,  after  deducting  various  legacies  and  expenses, 
amounted  to  the  sum  of  37,471/.  18*.  7d. ;  the  said  bond  was  conditioned 
to  be  void  upon  payment  by  the  said  Benjamin  Severn  and  Frederick 
Benjamin  King,  or  either  of  them,  their  or  either  of  their  heirs,  execu- 
tors, or  administrators,  unto  the  said  Elizabeth  King,  Edward  Kemble, 
and  William  Booty,  or  either  of  them,  their  or  either  of  their  executors 
or  administrators,  of  the  sum  of  37,471/.  18.v.  7^/.  on  the  19th  May,  1809; 
and  ia  the  mean  time,  and  uiuil  payment  and  satisfaction  thereof  as 
aforesaid,  of  lawful  interest  for  the  same,  after  the  rate  of  £5  per  cent. 
per  annum,  to  oe  computed  from  the  19th  November  then  last  past,  by 
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half-yearly  payments,  as  therein  mentioned,  upon  such  trusts  as  were 
meDtioned  and  declared  in  the  will  of  the  said  Philip  King,  deceased. 

In  addition  to  this  sum  of  35,471/.  ISs.  Id.y  the  sum  of  366/.  0^.  lOrf. 
was,  with  other  moneys,  forming  furtlier  part  of  the  estate  and  effects 
of  Philip  King,  left  by  the  executors  in  the  hands  of  the  said  Frederick 
Benjamin  King  and  Benjamin  Severn,  and  employed  by  them  in  the 
said  business;  and  was,  together  with  the  said  sum  of  37,471/.  18*.  7(/., 
carried  to  the  credit  of  the  executors  of  the  testator,  in  an  account  opened 
by  Benjamin  Severn  and  Frederick  Benjamin  King,  in  the  books  of  the 
saiH  business,  and  entitled  "The  Executors  of  Piiilip  King,  Esquire.'* 

In  the  year  1813,  the  bankrupt,  John  Severn,  was  admitted  into  part- 
nership with  Benjamin  Severn  and  Frederick  13enjamin  King,  together 
with  Thomas  Bishop,  since  deceased;  and  thereupon  the  said  debt  of 
37,471/.  18*.  7^.,  secured  by  the  said  bond,  and  also  the  said  sum  of 
366/.  0*.  IQd.y  making  together  37,837/.  19*.  5d.^  were  transferred  to,  and' 
became  part  of  the  partnership  assets  of  the  new  firm. 

Thomas  Bishop  died  in  the  month  of  December,  1828,  leaving  Benja- 
min Severn,  Frederick  Benjamin  King,  and  John  Severn  him  surviving; 
who  thenceforth,  until  the  issuing  of  the  conunission  against  them,  con- 
tinued to  carry  on  the  business  in  copartnership ;  and  the  said  sum  of 
37,837/.  19*.  5d,  was  thereupon  transferred  to  and  became  part  of  the 
partnership  assets  of  the  existing  firm. 

Edward  Kemble  and  Elizabeth  King,  two  of  the  executors,  were  also 
dead,  leaving  the  said  William  Booty  them  surviving. 

On  the  7th  October,  1829,  a  commission  of  bankrupt  was  issued 
against  Bcnjamhi  Severn,  Frederick  Benjumin  King,  and  John  Severn. 
Andrew  Colville,  of  Leadenhall  Street,  London,  merchant,  Thomas 
Geddes,  of  Mhicing  Lane,  London,  merchant,  and  James  Bellinger,  since 
deceased,  were  duly  chosen  assignees. 

The  petitioners,  together  with  five  other  daughters  who  had  attained 
twenty-one,  were  the  only  children  of  Frederick  Benjamin  King. 

On  the  5th  August,  1830,  Emma  King,  one  of  the  other  daughters, 
presented  a  petition  to  the  lord  chancellor,  stating  the  above  facts ;  and 
also  stating,  that  the  surviving  executor,  William  Booty,  resided  at  Lud- 
low, in  Shropshire,  and  had  not  lately  acted  in  the  execution  of  the 
trusts  of  the  will,  further  than  by  joining  in  an  affidavit  with  Frederick 
Benjamin  King,  for  proof  ot  the  said  debt  of  37,837/.  19*.  5d,  under  the 
commission,  and  was,  therefore,  ignorant  of  many  of  the  acts  before 
stated,  except  so  far  as  he  was  informed  thereof  by  Frederick  Benjamin 
King;  and  that  the  said  William  Booty  and  Frederick  Benjamin  King 
had  applied  to  prove  the  said  debt  on  the  joint  estate  of  the  bankrupts, 
but  that  the  commissioners  had  refused  to  allow  such  proof  to  be  made 
by  one  of  the  bankrupts,  without  the  sanction  of  the  lord  chancellor ; 
and  therefore  praying  that  the  said  WiUiam  Booty  and  Frederick  Benja- 
min King  might  be  allowed  to  prove  such  debt  against  the  joint  estate. 

On  the  hearing  of  that  petition  before  the  vice-chancellor  on  the  12tli 
August,  1830,  his  honour  ordered,  with  the  consent  of  the  assignees  and 
the  said  William  Booty,  that  William  Booty  and  Frederick  Benjamin 
King  should  be  at  liberty  to  prove  the  said  debt  against  the  joint  estate 
and  that  t!ie  commissioners  should  receive  such  proof;  and  that  out  of 
any  dividend  to  be  declared  in  respect  thereof,  the  costs  of  all  parties 
should  be  paid ;  and  that  the  residue  should  be  paid  by  the  assignees 
into  the  bank  with  the  privity  of  the  accountant-general  of  the  Court  of 
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Chancery,  to  the  credit  of  "  the  account  of  the  legatees  of  Philip  King, 
Esq.,  deceased,"  subject  to  further  order. 

In  pursuance  of  this  order,  William  Booty  and  Frederick  Benjamin 
King  proved  the  said  debt  against  the  joint  estate  of  the  said  bankrupts. 

On  the  15th  December,  1S30,  the  two  surviving  assignees  presented  a 
petition  to  the  lord  chancellor,  stating  the  said  order  of  the  vice-chancel- 
lor, and  the  proof  made  in  pursuance  thereof,  and  that  a  dividend  of  6*. 
in  the  pound  only,  had  been  declared  on  the  debts  proved  against  the 
joint  estate,  whicli,  on  the  said  debt  of  37,837/.  19*.  5d,  amounted  to  ^he 
sum  of  11,351/.  18.9. ;  and  that  the  assignees,  after  payment  of  tiie  costs 
directed  to  be  paid  by  such  order,  had  paid  the  residue  of  the  said  divi- 
dends, amounting  to  the  sum  of  11,197/.  17*.  4d,,  into  the  bank,  as  di- 
rected by  the  said  order;  and  praying  that  the  said  sum  of  11,197/.  17.v. 
4d,y  after  payment  of  such  costs  as  tlierein  mentioned  to  the  solicitors  of 
the  petitioners  and  of  the  said  W.  Booty  respectively,  might  be  invested 
in  the  purchase  of  reduced  3  per  cent,  bank  annuities,  to  be  placed  to  the 
credit  of  this  matter  to  the  aforesaid  account ;  and  that  the  assignees 
might  be  at  liberty  to  pay  hi  any  future  dividends  under  the  said  com- 
mission in  respect  of  the  said  proof,  to  the  like  account,  to  be  invested  in 
the  Uke  manner;  and  that  the  accountant-general  might  pay  the  divi- 
derids,  from  time  to  lime  to  accrue  due  on  the  said  reduced  3  per  cent, 
bank  annuities,  to  the  assigilees. 

The  present  petitioners  alleged,  that  no  copy  of  the  last-mentioned 
petition  had  been  ever  served  upon  any  of  them,  nor  upon  any  other  of 
the  children  of  the  said  F.  B.  Khig,  and  that  none  of  them  had  notice 
thereof;  but  that  the  same  came  on  to  be  heard  before  the  vice-chan- 
cellor on  the  Ifith  December,  1830,  in  the  absence  of  the  petitioners  and 
such  other  children ;  when  his  honour  was  pleased  to  order,  that  the 
costs  of  the  assignees  and  of  thq  said  W.  Booty  should  be  taxed  and 
paid  out  of  the  said  sum  of  11,197/.  17*.  4c/.,  in  manner  therein  men 
tioned ;  and  that  the  residue  of  the  said  sum,  after  payment  of  such 
costs,  should  be  laid  out  in  the  purchase  of  3  per  cent,  reduced  annui 
ties  in  the  name  of  the  accountant-general,  to  be  placed  to  the  credit  ot 
"the  account  of  the  legatees  of  Philip  King,  Esq.,  deceased  ;"  and  that 
the  assignees  should  pay  any  future  dividends  in  respect  of  the  proof 
of  the  said  debt  of  37,837/.  19*.  5d.  into  the  bank,  to  the  credit  of  iht 
like  account,  and  to  be  laid  out  in  the  purchase  of  like  bank  animitics 
and  that  the  dividends,  from  time  to  lime  to  accrue  due  on  the  said  bank 
annuities,  should  be  paid  to  the  assignees. 

In  pursuance  of  the  last-mentioned  order,  the  residue  of  the  said  sum  ot 
11,197/.  17*.  46/.,  after  payment  of  such  costs  as  aforesaid,  was  laid  '^n 
in  the  purchase  of  the  sum  of  13,744/.  14.v.  2d.  bank  3  per  cent.  redikJ 
annuities,  in  manner  and  to  the  account  directed  by  the  order. 

On  the  12th  July,  1831,  a  petition  was  presented  to  the  lord  chancel 
lor  by  Thomas  Newman  Farquhar,  staling,  that  the  assignees  jiad 
caused  the  dividends  or  annual  produce,  payable  during  the  life  of  the 
said  F.  B.  King  on  the  said  sum  of  13,744/.  14*.  2d.  3  per  cent,  reduced 
bank  annuities,  to  be  put  up  to  sale  by  public  auction  ;  and  that  James 
Farquhar,  Esq.,  was  declared  the  purchaser  thereof  at  the  sum  of  £3760, 
and  that  the  same  had  since  been  assigned  to  the  said  T.  N.  Farquhar, 
in  consideration  of  the  hke  sum  of  £3760,  by  an  indenture  of  assign- 
ment dated  the  11th  April,  1831,  and  made  between  the  assignees  of  the 
first  part,  F.  B.  King  of  the  second  part,  the  said  J  Farquhar  of  the 
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third  part,  and  the  said  T.  N.  Farquhar  of  the  fourth  part ;  and  the  said 
T.  N.  Farquhar  prayed,  that  the  accountant-general  might  be  directed 
to  pay  to  liim  tlie  dividends  to  accrue  on  the  said  sura  of  13,744^.  14^.  2d, 
3  per  cent,  reduced  bank  annuities.  This  last  petition  came  on  to  he 
heard  before  the  vice-chancellor  on  the  9th  August,  1S31,  when  his 
honour  was  pleased  to  order,  that  the  accountant-general  should  pay 
the  dividends  to  accrue  due  on  the  said  bank  annuities  to  the  said  T.  N. 
Fartiuhar,  his  executors,  administrators,  and  assigns. 

The  petitioners  alleged,  that  this  last-mentioned  petition  also  wa:? 
never  served  on  any  parties,  except  the  assignees,  who  appeared  and 
consented  to  the  order ;  that  none  of  the  petitioners,  nor  of  the  said  other 
children  of  F.  B.  King,  had  notice  thereof;  and  that  the  same  was  lieard, 
and  tlie  order  made  in  the  absence  of  the  petitioner  and  the  said  otlier 
children.  That  the  assignees  had  received  the  dividends,  which  accrued 
due  on  the  said  sum  of  1 3,744/.  14.9.  2d.  3  per  cent,  reduced  bank  annuities, 
before  the  date  of  the  last-mentioned  order ;  and  that  T.  N.  Farquhar 
had  received  them  since.  That  since  the  sale  of  the  dividends  of  that 
sum  to  T.  N.  Farquhar,  a  further  dividend  had  been  declared  on  the 
proof  of  the  said  debt  of  37.837/.  19*.  5d.y  amounting  to  the  sum  of  551/. 
163.  Sd.y  which  was  paid  into  the  bank  in  the  name  of  the  a'*.countant- 
general,  pursuant  to  the  vice-chancellor's  order  of  the  16th  December, 

1830,  and  invested  in  the  purchase  of  the  sum  of  614/.  16*.  5d.  3  per 
cent,  reduced  bank  annuities,  the  dividends  on  which  had  been  received 
bfy  the  assignees :  and  that  the  two  sums  of  13,744/.  14.5.  2d,  3  per  cent, 
reduced  bank  annuities,  and  614/.  16*.  5d,  like  annuities,  were  then 
standing  in  tHfe.  name  of  tlie  accountant-general,  in  trust  as  aforesaid. 

The  petitioners  contended,  that  such  part  of  the  order  of  the  vj'-d- 
chancellor  of  the  16th  December,  1830,  as  directed  the  dividends  accMi- 
ingdue  on  the  bank  annuities  to  be  paid  to  the  assignees,  was  erroneous; 
and  that  the  whole  of  the  order  of  the  vice-chancellor  of  the  9th  Am,ust^ 

1831,  was  also  erroneous;  and  that  the  dividends  which  had  accrued, 
or  might  thereafter  accrue  due,  on  the  bank  annuities,  ought  to  liave 
been  directed  to  accumulate,  and  from  time  to  time  laid  out  and  invested 
in  the  purchase  of  like  annuities,  in  the  name  of  the  accountant-general, 
in  trust  as  aforesaid,  until  such  a  sum  of  3  per  cent,  reduced  bank  annui- 
ties should  have  been  purchased,  as  should  be  equal  in  value  to  the  sum 
of  37,837/.  19*.  5d,y  so  proved  as  a  debt  agrfinst  the  estate  of  the  said 
bankrupts.  And  that  when  such  a  sum  of  bank  annuities  should  liave 
bcjn  purchased,  and  not  before,  the  assignees  would  be  entitled  fo  re- 
ceive the  dividends  to  accrue  due  thereon  during  the  life  of  the  saia  F.  B. 
King;  and  that  the  petitioners  would  be  entitled  to  the  said  bank  annui- 
ties, subject  to  the  life-interest  of  the  said  F.  B.  King  therein,  ni  the 
shares  and  according  to  the  trusts  mentioned  and  expressed  in  tne  will 
of  the  said  P.  King,  deceased.  The  petitioners  further  stated,  ihat  in 
case  the  lord  chancellor  should  be  of  opinion,  that  the  said  sale  to  T.  N. 
Farquhar,  and  the  order  of  the  vice-chancellor  made  in  consequence 
thereof,  ought  to  be  confirmed,  then  the  petitioners  were  desirous  that 
the  dividends  received,  or  to  be  received,  in  respect  of  such  purchase, — 
or  els^,  the  purchase-moneys  paid  by  the  said  T.  N.  Farquhar  with  inte- 
rest thereon,  he  accounting  for  the  said  dividends, — should  be  paid  and 
satisfied  out  of  the  joint  estate  of  the  said  bankrupts,  in  manner  before 
mentioned;  and  that  the  petitioners  believed  that  such  estate  a^d  efiiects 
were  amply  sufficient  for  that  purpose. 
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The  prayer  wa^,  that  so  much  of  the  vice-chancellor's  order  of  the  16»fi 
December,  1830,  as  directed  that  the  dividends,  from  time  to  time  to  accrue 
due  on  the  bank  annuities  thereby  ordered  to  be  purchased,  should  be  paid 
to  the  assignees, — and  also  the  order  of  the  9th  Angust,  1831,  might  be 
respectively  discharged;  and  that  it  might  be  referred  to  the  master  to 
take  an  account  of  what  had  been  received  by  the  assignees  and  by  the  said 
T.  N.  Farquhar,  orany  of  them,  in  respect  of  the  dividends  accrued  due 
on  the  said  sum  of  13,744/.  14^.  2d.  3  per  cent,  reduced  bank  annuities, 
and  of  what  had  been  received  by  the  assignees  in  respect  of  the  divi- 
dends atjcrued  due  on  the  said  sum  of  614/.  16^.  5d,  like  annuities;  and 
that  the  assignees  and  T.  N.  Farquhar  might  be  respectively  directed  to 
pay  into  the  bank,  in  the  name  of  ihe  accountant-general,  in  trust  in  this 
mattiir,  to  the  account  of  the  legatees  of  P.  Khig,  Esq.,  deceased,  the 
sums  which  should  be  found  to  have  been  received  by  them  respectively, 
in  the  taking  of  such  account ;  and  that  the  said  moneys,  when  paid  in, 
might  be  laid  out  in  the  purchase  of  3  per  cent,  reduced  bank  annuities, 
in  the  name  of  the  accountant-general,  in  trust  as  aforesaid ;  and  that 
the  dividends  then  due  or  to  accrue  due  on  the  said  several  sums,  might 
from  time  to  time  be  invested  in  the  purchase  of  like  annuities,  by  way 
jf  accumulation,  until  the  bank  annuities  should  amount  together  to  a 
.mm  equal  in  value  to  the  sum  of  37,837/.  19*.  5^/.,  the  amount  of  the 
debt  proved  on  behalf  of  the  legatees  of  the  said  P.  King; — or,  if  the 
court  should  be  of  opinion,  that  the  purchase  of  the  dividends  on  tlie 
said  sum  of  13,744/.  14*.  2d.  3  per  cent,  reduced  bank  annuities  by  T. 
N.  Farquiiar  ought  to  be  confirmed,  then  that  the  assignees  might  be 
directed  to  pay  out  of  the  johit  estate  of  the  bankrupts  \#hat  should  be 
found  to  have  been  received  by  him,  and  also  the  amount  of  the  divi- 
dends hereafter  to  be  received  by  him,  into  the  bank,  in  the  name  of  the 
accountant-general,  in  trust  as  aforesaid;  or  else,  to  repay  out  of  the 
joint  estate  the  purchase-moneys  paid  by  him  in  respect  of  his  said  pur- 
chase, with  interest  thereon,  the  said  T.  N.  Farquhar  in  that  case  account- 
ing for  and  paying  the  dividends  received  by  him  in  manner  before 
prayed ;  and  thai,  in  any  case,  the  moneys  to  be  paid  into  the  bank 
miglit  be  invested  and  accumulated  in  manner  before  prayed  ;  and  that 
when  the  said  bank  annuities  should  have  accumulated  to  the  amount 
before-mentioned,  then  that  the  petitioners,  and  all  other  parties  inte- 
rested therein  under  the  will  of  the  said  testator,  might  be  at  liberty  to 
apply  to  the  lord  chancellor,  or  to  the  Court  of  Review,  as  they  should 
be  advised ;  and  that  the  costs  of  the  petitioners  might  be  directed  to  be 
taxed  as  between  solicitor  and  client,  and  be  paid  out  of  the  dividends 
then  due  on  the  said  bank  annuities,  or  be  raised  and  paid  by  sale  of  a 
competent  part  of  such  annuities. 

Mr.  Jacob,  and  Mr.  fVood,  appeared  in  support  of  the  petition.  The 
objection  to  the  two  orders  is,  first,  that  they  w.:»re  obtained  ex  park; 
hut  the  substantial  objection  is,  that  the  children  of  F.  B.  King  were 
entitled  to  have  the  interest  of  the  fund  in  the  three  per  cent,  reduced 
dnruiities  accumulate  for  their  benefit,  until  tha  whole  amount  of  the 
iebt  of  37,837/.  19*.  3fl^.,  which  had  been  proved. by  the  trustees  against 
the  joint  estate,  should  be  raised  and  paid;  the  sole  question  being, 
whether  the  life  interest  of  the  bankrupt,  F.  B.  King,  in  the  dividends 
of  the  trust  fund,  is,  or  is  not  to  be  applied,  in  the  first  instance,  to  make 
good  the  deficiency  in  the  trust  fund,  which  occurred  from  the  defaidt 
of  tlic  bankrupt  as  trustee.     We  contend,  that  thii  life  Interest  of  tlie 
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bankrupt  cannot  be  made  available  for  the  creditors  under  the  commis- 
sion, until  this  deficiency  is  made  good ;  on  the  clear  principle,  that  the 
assignees  stand  in  tlie  place  of  the  bankrupt,  and  take  his  interest, 
subject  to  all  the  equities  attaching  to  it.  A  point  very  similar  to  the 
present  was  decided  by  the  Court  of  Review,  in  the  case  of  Ex  pari e 
Turpiti^  1  Deac.  &  C.  120;  1  Mont.  443.  In  that  case  a  bankrupt,  in 
consideration  of  his  wifvi's  fortune,  gave  a  bond  to  trustees  to  pay  them 
.€3000,  vvfiich,  by  the  terms  of  his  marriage  settlement,  it  was  declared 
tliat  the  bankrupt  should  be  entitled  to  the  interest  of  during  his  life, 
and  after  his  death,  the  principal  was  to  go  to  his  wife ;  the  bankrupt 
made  dufiult  in  the  payment  of  the  money*;  and  it  was  there  held,  that 
the  trustees  might  prove  for  the  £3000,  and  that  the  interest  upon  the 
dividends  to  be  received  under  such  proof  should  accumulate  until  the 
whole  sum  of  iJ3000  should  be  realized;  after  which,  but  not  before, 
the  interest  was  directed  to  be  paid  to  the  assignees  for  the  benefit  of 
the  creditors.  But,  independently  of  the  doctrine  laid  down  in  Ex  parte 
Turpiiiy  the  petitioners,  in  this  case,  had  a  security  upon  the  separate 
estate  of  F.  B.  King ;  for  they  had  an  equitable  right  of  retainer  on  that 
estate,  to  the  amount  of  the  debt  secured  by  the  bond.  The  bond  was 
not  given  by  all  llu'ee  partners,  as  it  ought  to  have  been,  bnt  was  only 
a  joint  and  several  bond  from  two  of  them.  This  was  not  conformable 
to  the  trusts  expressed  in  the  will ;  for,  according  to  the  provisions  of 
the  will,  there  sliould  have  been  a  joint  and  several  bond  from  all  three 
partners.  There  having  been  a  breach  of  trust,  therefore,  committed  of 
the  trust  moneys  by  the  three  partners,  in  applying  them  to  the  purposes 
of  their  business,  without  giving  the  requisite  security,  they  incurred  a 
joint  and  several  liability.  And  our  proof  against  the  joint  estate  does 
not  aftect  our  security  on  the  bond,  as  against  the  separate  estates  of  the 
two  partners  who  entered  into  the  bond;  Ex  parte  Peacock^  2  G.  &  J.  27; 
Ex  parte  Bowclen,  1  Deac.  &  C.  1 35. 

Mr.  IVigram,  and  Mr.  G.  Richards^  for  the  assignees.  The  acqui- 
escence on  the  part  of  the  petitioners,  in  the  two  orders  now  sought  to 
be  annulled,  ought  to  be  a  protection  to  the  assignees  against  the  claim 
set  up  by  these  petitioners.  But  whatever  claim  they  have  arising  out 
of  these  transactions,  tlieir  remedy  is  against  the  trustees  under  the  will, 
and  not  against  the  estate  of  the  bankrupts.  Supposing,  however,  the 
petitioners  have  a  right  to  maintain  their  proof  against  the  joint  estate, 
the  question  is,  whether,  under  the  circumstances  of  the  case,  the  peti- 
tionei^  are  entitled  to  have  the  fund  accumulate  in  the  manner  proposed. 
The  decision  in  Ex  parte  Turpin^  which  is  relied  on  by  the  other  side,  is 
one  of  which  considerable  doubts  have  been  entertained.  But,  whether 
those  doubts  are  well  founded  or  not,there  is  a  material  difierence  between 
the  facts  of  that  case,  and  those  of  the  present.  In  that  case,  a  trader 
upon  his  marriage  gave  a  bond  to  trustees  for  the  payment  of  a  sum  of 
iS3000,  the  interest  of  which,  by  his  marriage  settlement,  was  settled 
upon  himself  for  life,  with  remainder  to  his  wife  for  life,  and  upon  her 
death,  the  principal  was  to  be  divided  among  the  children ;  the  trader 
became  a  bankrupt,  and  the  trustees  proved  the  amount  of  the  sum 
.secured  by  the  bond,  and  received  a  dividend,  pari  passiiy  with  the 
other  creditors,  which  the  trustees  intended  to  invest  for  the  benefit  of 
the  wife  and  children ;  the  assignees  then  claimed  to  be  entitled  to  the 
life  interest  of  the  bankrupt  in  the  sum  so  invested ;  but  the  trustees 
contended  that,  the  bankrupt  not  having  performed  his  covenant,  the 
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assignees,  who  could  only  claim  under  him,  were  not  entitled  to  a  life 
interest  in  any  part  of  the  fund,  and  that  the  trustees  were  entitled  to 
have  the  fund  accumulate  until  the  whole  of  the  jesooo  was  raised. 
The  principle  on  which  that  case  was  decided  was,  that  the  assignee? 
could  only  claim  what  the  bankrupt  could  have  claimed ;  and  he  could 
not  have  asked  his  trustees  for  the  interest  of  any  portion  of  the  sum 
secured  by  the  bond,  until  he  had  himself  paid  them  the  whole  sum  of 
jOSOOO,  pursuant  to  the  terms  of  his  obligation.  The  trustees,  therefore, 
having  a  right  to  retain,  as  against  the  bankrupt,  it  was  held,  that  they 
might  exercise  the  same  right  against  the  assignees,  and  prevent  them 
from  disposing  of  any  part  of  the  fund.  The  present  case  is  very  dif- 
ferent. The  fund,  which  is  here  given  by  the  testator  to  the  bankrupt 
for  life,  with  remainder  to  his  children,  was  part  of  the  capital  of  the 
house  of  trade,  in  which  the  bankrupt  was  a  partner,  and  was  proved 
as  a  joint  debt  against  the  firm.  When  the  testator  directed  that  this 
fund  should  be  allowed  to  remain  in  the  house  of  business,  he  rendered 
it  liable  to  the  fluctuations  and  uncertainties  of  trade ;  and  when  he 
gave  the  life  hiterest  in  a  fund  so  circumstanced  to  the  bankrupt,  F.  B. 
King,  and  the  j)rincipal  afterwards  to  his  children,  he  in  substance  gave 
them  the  life  interest  and  principal  respectively  of  that  which,  in  case  of 
bankruptcy,  would  be  substituted  for  it,  namely,  the  dividends  on  the 
amount  of  the  sum  proveable  under  the  commission.  As  the  testator, 
therefore,  gave  the  bankrupt.  King,  a  life  interest  in  the  sum  invested  in 
the  business,  in  which  King  afterwards  became  a  partner;  King  would 
consequently  be  entitled  to  the  same  interest  in  the  fund,  though  reduced 
by  the  contingencies  to  which  the  testator  had  subjected  it. 

There  is,  however,  a  decided  answer  to  the  clahn  of  these  petitioners, 
arising  from  the  want  of  muluality  between  the  debtor  and  creditor. 
The  proof  has  been  made,  not  on  the  bond,  but  on  the  common  law 
obligation,  arising  out  of  the  receipt  of  the  money  by  the  three  partners; 
and  the  trustees  have  thus  had  the  advantage  of  proving  against  a  per- 
son not  named  in  the  bond,  and  of  receiving  a  much  larger  dividend 
than  if  they  had  proved  on  the  bond.  Prima  fucicy  proof  is  payment ;(«) 
and  the  receipt  of  these  dividends,  imder  the  proof  against  the  joint 
estate,  must  bo  considered  as  payment  in  full.  The  trustees,  therefore, 
liaA'ing  elected  to  treat  the  debt  as  an  obligation  of  the  three,  are  debar- 
red, in  bankruptcy,  from  recurring  to  their  right  against  the  separate 
estates  of  the  two.  The  income  of  the  fund  in  question  is  part  of  the 
separate  estate  of  King,  and  cannot  be  applied  to  pay  the  joint  debt  of 
the  three.  The  right  of  retainer  claimed  by  the  trustees  in  this  case 
nmst  be  reirulated  by  the  right  of  set-ofi'.  They  acquire  funds  of  the 
banknipt.  King,  which  they  insist  on  retaining  in  satisfaction  of  an  unli- 
quidated claim  against  him.  But  we  contendi,  that  they  have  no  sepa- 
rate claim  against  King,  but  merely  a  joint  claim  against  the  three 
partners:  and,  consequently, cannot  retain  the  money  belonging  only  to 
one.  It  is  clear,  that  if  there  had  been  no  bankruptcy  in  the  case,  ano 
the  trustees  Jiaving  a  joint  claim  agauist  the  three  partners)  had  re- 
ceived i:  lUiK)  on  account  of  King,  individually,  they  could  not  retain  it, 
by  way  of  sot-otf  against  tlie  joint  debt  due  from  the  three  ;  and  baiik- 
ruptcy  cannot  give  a  higher  eipnty  to  the  trustees  than  what  they  before 
possesstxl.  There  may  be  some  confusion,  perhaps,  in  considering  the 
case,  witli  reteixnice  to  the  particular  fund.     But  suppose  there  had  been 

{m)^^Ejt]»trU  H'a/«ft,  Buck,  449;  £Ur /Hir/e  Srntf A.  lb.  49!l ;  Ex  parte  Hunt€r,Va.m. 
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(wo  funds,  one  of  stock  settled,  and  the  other  secured  by  the  joint  bond 
of  the  bankrupt  and  two  other  persons, — ^and  that  the  bankrupt  was 
entitled,  during  his  life,  to  the  income  arising  from  each  fund;  the 
trustees,  in  that  case,  clearly  could  not  retain  the  dividends  of  the  stock, 
to  make  good  the  debt  due  by  the  bankrupt  and  his  joint  obligors  on  the 
bond;  because  the  debts  wmild  not  be  due  in  mutual  rights,  the  debt  on 
the  bond  being  due  from  the  three,  and  the  dividends  of  the  stock  be- 
longing only  to  one  of  the  three.  Now,  in  this  case,  so  much  as  has 
been  already  paid  of  the  debt  of  37,837/.  I9s.  3rf.,  namely,  the  dividend 
on  that  sum,  which  has  been  invested  in  the  3  per  cents.,  may  be  con- 
sidered as  one  fund ;  while  the  remainder  of  that  sum  is  a  debt  still  due; 
the  income  of  the  fund  invested  is  the  property  of  the  one, — the  debt 
remaining  unpaid  is  due  from  the  three.  Upon  this  ground,  the  present 
case  is  materially  distinguishable  from  Ex  parte  Turpin^  so  that  it 
is  not  necessary  to  overrule  that  case  in  order  to  dismiss  this  petition. 
But  that  case  was  contrary  to  the  decision  of  Lord  Thurlow,  in  Strat- 
ton  V.  Hale,  2  Bro.  C.  C.  490,  and  Ex  parte  Miffordy  1  Bro.  C.  C.  398; 
and  in  a  subsequent  case,  moreover,  the  Court  of  Review  has  pronounced 
a  decision  irreconcileable  with  that  in  Ex  parte  Turpin,  In  Ex  parte 
Shute,  3  Deac.  &  Chit.  1,  Mont.  &  B.  385,  a  bankrupt  had  on  his  mar- 
riage entered  into  a  bond  to  trustees  to  pay  them  jei200,  upon  trust  for 
himself  for  life,  if  he  should  not  become  a  bankrupt,  with  remainder  to 
his  intended  wife  for  life,  and  the  usual  limitations  to  children ;  and  on 
the  faith  of  the  bond,  he  was  permitted  to  apply  to  his  own  use  his  wife's 
marriage  portion,  amounting  to  ^6150;  and  it  was  there  held,  that  the 
limitation  over  to  the  wife,  in  the  event  of  bankruptcy,  was  void,  except 
as  to  the  £150;  so  that,  essentially,  the  first  trust  was,  as  in  Ex  parte 
Turpin,  to  the  bankrupt  for  life ;  and  yet  the  court  decided  that  the  as- 
signees, and  not  the  trustees,  were  entitled  to  the  income  arising  from 
the  dividends  on  the  £1050  during  the  life  of  the  bankrupt.  Ex  parte 
Werner,  1  Ball  &  B.  260,  which  occurred  before  the  Lord  Chancellor  of 
Ireland,  is  also  another  authority  in  favour  of  the  assignees.  In  the 
recent  case  of  Smith  v.  Smithy{a)  Lord  Abinoer  strongly  intimated  his 
dissatisfaction  with  the  doctrine  laid  down  in  Ex  parte  Turpin,  The 
principle  of  the  bankrupt  laws  is,  that  there  shall  be  an  equal  distribution 
of  the  bankrupt's  effects  among  his  creditors,  leaving  to  those  only  who 
have  securities  the  benefit  of  their  express  securities.  Now,  where  the 
bankrupt,  as  in  Ex  parte  Tiirpiriy  is  bound  to  pay  a  sum  of  money  to 
trustees,  in  trust  for  himself  for  life,  and  after  his  death  in  trust  for  his 
children,  the  trustees  are,  during  the  life  of  the  bankrupt,  his  trustees; 
and  if  they  call  in  the  money,  it  can  only  be  for  his  benefit.  The  real 
creditors  are  his  children,  and  their  claim  arises  only  after  the  bankrupt's 
death.  The  trustees  represent  their  cestui  que  trust;  but  they  cannot 
set  up  any  interest  of  the  bankrupt  as  against  his  assignees,  in  whom  all 
his  estate  is  vested.  If  they  had  a  right,  therefore,  to  make  any  proof 
on  the  bankrupt's  estate,  it  could  only  be  as  trustees  for  his  children ; 
and  in  that  case  the  proof  ought  not  to  have  been  for  the  whole  sum, 
but  only  for  the  amount  of  the  reversionary  interest  of  the  children.  For 
if  the  children,  by  these  trustees,  are  permitted  to  prove  as  a  present 
debt  the  full  sum,  to  which  they  will  be  only  entitled  on  the  bankrupt's 
death,  and  are  allowed  to  deal  with  the  income  in  his  lifetime;  it  is 

(a)  This  cane  is  not  yet  re|)orted ;  it  occurred  in  the  Exchequer,  and  judgment  was  pro- 
nounced on  it  hy  Lord  Abinger,  on  tiie  I2tb  May,  1835. 
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clear,  that  they  would  have  an  advantage  over  the  other  creditors ;  for 
they  would  receive,  in  respect  of  a  debt  not  due,  the  same  dividend  as 
would  have  been  payable  on  a  debt  actually  due.  If  the  trustees  are  to 
be  permitted  to  prove  for  the  whole  amount  of  the  debt,  the  assignees 
ought  to  retain  the  interest  of  the  dividends  on  such  proof,  during  the 
life  of  the  bankrupt :  and  on  his  death,  it  tnight  then  be  paid  to  the 
trustees  for  the  children.  One  of  two  things  ought  certainly  to  be  done 
in  this  case ;  the  debt  should  either  have  been  proved  at  a  reversionary 
value, — or,  if  proved  for  the  whole  amount,  the  assignees  should  receive 
the  interest  of  the  dividends  during  the  bankrupt's  life.  The  6  Geo.  4, 
c.  16,  recognises  the  principle,  that  a  creditor,  whose  debt  is  not  yet  due, 
is  not  by  his  proof  to  be  put  in  a  better  position  than  if  it  was  due. 
Thus,  although  the  51st  section  enables  a  creditor,  whose  debt  has  not 
become  due,  to  prove  for  the  whole  amount,  and  receive  dividends 
equally  with  the  other  creditors;  it  declares,  nevertheless,  that  he  shall 
deduct  thereout  a  rebate  of  interest  for  what  he  shall  so  receive,  at  the 
rate  of  5  per  cent.,  to  be  computed  from  the  declaration  of  the  dividend 
to  the  time  when  such  debt  would  have  become  payable.  In  the  pre- 
sent case,  therefore,  the  trustees,  having  proved  on  behalf  of  the  bank- 
rupt's children  for  the  whole  amount  of  a  debt  not  yet  payable  to  them, 
ought  to  have  allowed  a  rebate  equal  to  the  value  of  King's  life  intere^Jt 
in  the  sum  so  proved.  But  as  this  has  not  been  done,  the  banknipt's 
estate  ought,  at  least,  to  have  the  accruing  benefit  for  his  life  of  the 
fund,  in  which  the  dividend  has  been  invested.  The  petitioners  have 
no  right  to  insist,  that  the  whole  amount  of  the  dividends  on  tlie  proof 
shall  be  now.paid  to  them,  or  their  trustees,  without  any  dediiction  or 
rebate ;  when  the  debt,  in  respect  of  which  the  proof  was  made,  would 
not  be  payable  for  years  to  come. 

Mr.  Jacobs  in  reply.  The  money  was  paid  in,  under  an  order  ad- 
mitted to  be  right.  The  order  for  paying  the  interest  to  the  assignees  is 
the  first  erroneous  order.  The  principle  of  the  decision  in  Ex  parte 
Turpin  has  been  recognised  in  subsequent  cases,  and  is  no  way  im- 
pugned by  Ex  parte  Shnte^  which  has  been  cited  by  the  other  side ; 
for,  in  the  last  case,  tlie  chief  judge  expressly  draws  a  distinciion  be- 
tween the  facts  of  that  case,  and  those  in  Ex  parte  Turpin,  As  to  the 
case  of  Sf ration  v.  Hale^  it  will  be  found,  upon  searching  the  reiristrar's 
book,  that  the  decree  in  that  case  never  went  beyond  tlie  minutes, 
having  in  fact  never  been  regularly  drawn  up  and  entered;  and 
there  is  a  note  of  the  case  taken  by  Sir  Samvet  Romilly,  who  was  one 
of  the  counsel  engaged  in  it,  which  is  not  in  accordance  with  the  printed 
report.  Besides,  at  the  time  of  the  decision  of  that  case,  the  doctrine 
that  assignees  can  only  stand  in  the  same  place  in  which  the  bankrupt 
himself  could  have  stood,  was  not  so  well  settled  as  noAv.  In  Ex  parte 
Mitfordy  1  Bro.  C.  C.  398,  although  the  interest  accruing  on  tlie  stock 
was  ordered  to  be  paid  to  the  assignees  under  the  commission,  yet  the 
court  appropriated  other  funds,  in  which  the  banknipt  had  a  life  interest, 
to  be  retained  by  the  trustees,  towards  satisfaction  of  the  principal  sum 
of  £3000.  That  case  tlierefore  makes  rather  against  the  claim  of  tlie 
present  respondents,  than  in  favour  of  it.  Ex  parte  Verner^  1  Ball  &. 
B.  260,  was  an  Irish  case,  and  appears  to  have  been  decided  sub  sitm- 
tio;  for  there  is  no  mention  even  of  the  names  of  the  counsel  who 
were  engaged  in  it.  With  respect  to  the  observations  of  Lord  Abinoeb 
in  Smith  v.  Smith,  they  were  wholly  obiter  dicta;    for  there  was 
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another  point  in  that  case  distinguishable  from  that  in  Ex  parte  Turpin 
But  the  case  of  Ex  parte  Maistery  re  Ramsay,  Mont.  452,  note,  1  Deac. 
&  C.  134,  note  (b),  fully  supports  the  principle  of  the  decision  in  Ex 
parte  Turpin,  Putting  that  case,  however,  out  of  the  question,  the 
petitioners  here  had  a  security  upon  the  separate  estate  of  one  of  the 
bankrupts,  and  an  equitable  right  of  retainer  as  against  his  estate. 

Cur,  adv,  vult. 

Lord  Commissioner  Shadwell  now  delivered  the  following  judg- 
ment. 

The  prayer  of  this  petition  was  opposed,  in  effect,  on  three  grounds. 
First,  it  was  said,  that  the  debt  could  not  be  proved  against  the  joint 
estate  of  the  bankrupts,  unless  the  debt  from  the  two  were  extinguished. 
Supposing  that  to  be  so,  yet  it  does  not  appear  how  it  can  affect  the 
equity  of  the  children  of  the  bankrupt,  F.  B.  King,  which,  if  it  arise  at 
all,  arises  from  the  fact  of  his  being  a  debtor;  but  whether  jointly  with 
one,  or  two  others,  is  immaterial.  And  it  is  to  be  observed,  that  on  the 
present  petition  no  objection  can  be  raised  to  the  proof. 

Secondly,  it  was  said,  that  the  debt  has  been  paid  by  proof,  and  a 
dividend.  The  answer  to  that  is,  that  proof  and  payment  of  a  divi- 
dend, unless  it  be  of  20*.  in  the  pound,  is  not  a  satisfaction  of  the  debt, 
so  as  to  disable  the  party  proving  from  resorting  to  other  securities 
which  he  may  have ;  and  the  right  to  retain  the  dividends,  if  there  be 
such  a  right,  is  merely  a  security. 

And,  lastly,  it  is  said,  that  the  accountant-general,  who  receives  the 
dividends  on  tlie  fund  standing  in  his  name,  and  represents  the  trustees, 
has  only  a  portion  of  the  separate  estate  in  his  hands,  which  belongs  to 
the  separate  creditors;  and,  in  support  of  this  position,  the  case  of 
Stratton  v.  Hale,  2  Bro.  1 98,  is  relied  on,  as  well  as  the  other  cases 
noticed  by  the  chief  judge  of  the  Court  of  Review,  in  his  judgment  in 
the  case  of  Ex  parte  Turpin,  1  Deac.  &  C.  120.  Of  those  cases  it  is  not 
necessary  to  say  any  thing  beyond  what  he  has  said,  except  that  it 
appears,  from  what  has  been  stated  from  Sir  S.  Romilly^s  note,  that 
Lord  Thurlow's  first  opinion  was  different  from  what  he  finally  pro- 
nounced ;  and  that  the  decree  is  foimd  only  in  the  registrar's  minute- 
book,  but  never  was  passed  or  entered.  Why  it  never  was  perfected, 
does  not  distinctly  appear.  But  it  is  reasonable  to  suppose  tliat  Lord 
Eldon  held  what  took  place  in  that  case  to  be  of  no  authority ;  because 
the  point  was  expressly  raised  before  him  in  1816,  in  Ex  parte  Maister^ 
in  re  Ramsay.  A  short  note  of  that  case  is  in  p.  452  of  Montagues  Re- 
ports ;  (c/)  and,  having  seen  the  cases  laid  before  Sir  ^,  Pigott  and  Mr. 
Cooke,  and  their  briefs  in  that  matter,  and  the  book  of  the  secretary  of 
bankrupts,  I  am  satisfied,  that  the  attention  of  Lord  Eldon  must  have 
been  called  to  the  point,  and  that  he  did  deliberately  decide  against  the 
ultimate  opinion  of  Lord  Thurlow.  The  same  point  was  expressly 
decided  in  1832  by  the  Court  of  Review,  in  Ex  parte  Turpin,  I  hav« 
also  read  over  the  printed,  but  hitherto  unpublished,  report  of  the  case 
of  Smith  V.  Smith  ;  and  it  certainly  seems,  that  the  decision  of  Lord 
Abinoer  was  the  same  way.  And  Mr.  Montagu  having  jaupplied  me 
with  his  MS.  report  of  the  case  of  Ex  parte  Young,  in  re  Prior,  2 
Mont.  &  A.  228,  in  the  Court  of  Review,  I  have  peru?^'^  it,  and  find 
that  the  same  point  was  decided  by  the  majority  of  the  judges  there  ou 
tlie  5th  May  last.  The  principle  of  these  decisions  is,  that  the  assignees 
(a)  And  see  1  Deac.  ^  C.  134,  note. 
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represent  the  bankrupt,  and  take  his  separate  estate,  subject  to  the 
equities  that  affect  it ;  one  of  which  is,  that  before  he  receives  the  divi 
deiids  on  the  trust  fund,  he  shall  make  good  the  loss  occasioned  by  hi? 
bankruptcy.  This  is  the  principle  laid  down  by  Sir  William  Grant,  in 
MUford  Y,  Mitfordj  9  Ves.  100;  and  I  must  add,  that  if  my  attention 
had  been  called  to  the  point  which  is  now  raised,  I  should,  as  a  matter 
of  course,  have  directed  that  the  order  should  be  made  in  the  manner 
now  prayed. 

We  are  both  of  opinion,  that  the  orders  of  the  16th  December,  1830, 
and  9th  August,  1831,  must  be  discharged,  subject  to  any  arrangement 
with  Farquhar,  that  may  be  agreed  upon. 


Ex  parte  JOHN  CHARLES  ORD.— In  the  matter  of  RALPH 
ORD.— p.  166. 

By  the  mips  of  a  joint-stock  company,  only  principals  could  become  suKscribera.  Tbe  peti- 
tioner purchased  forty  shares  in  the  name  of  the  bankrupt,  who  verbally  declared  that  he  held 
them  as  a  trustee  for  the  petitioner,  and  tbe  certificates  of  the  shares  were  kepi  in  the  po»> 
session  of  the  petitioner ;  but  no  notice  was  given  to  the  company  of  the  tnist,  nor  did  the 
bankrupt  sign  a  written  declaration  of  trust  until  aeven  days  before  the  fiat  was  issued : — 
Hdd,  that  the  shares  were  in  the  order  and  disposition  of  the  bankrupt  as  reputed  owner,  and 
parsed  to  bis  assignees. 

This  was  a  petition,  praying  that  certain  shares  in  the  York  Union 
Banking  Company,  standing  in  the  name  of  the  bankrupt  in  the  com- 
pany's books,  but  which  the  petitioner  laid  claim  to  as  his  own  pro- 
perty, might  be  transferred  to  the  petitioner.  One  of  the  rules  of  the 
company  was,  that  only  principals  should  become  subscribers;  and  the 
petitioner  stated,  that  being  at  that  time  imder  articles  of  clerkship  to 
his  father,  he  conceived  that  he  was  not  entitled  to  become  a  subscriber 
in  his  own  name ;  but  being  desirous  of  taking  some  shares  in  the  com- 
pany, he  applied  to  the  bankrupt,  who  was  his  relation,  to  allow  him  to 
purchase  forty  shares  in  the  bankrupt's  name ;  to  which  the  bankrupt 
consenting,  the  petitioner  accordingly  purchased  forty  shares,  and  in- 
serted in  the  subscription  book  the  bankrupt's  name  as  the  owner.  The 
petitioner  paid  thereon  a  deposit  of  je20,  and  also  jClOO  on  account  of 
the  first  instalment  of  4/.  10^.  per  share,  and  drew  two  checks  for  the 
balance  of  the  first  and  second  instalments,  in  the  bankrupt's  name ; 
which  balance  was  still  owing  to  the  bank.  The  petitioner  gave  no 
notice  to  the  company  that  the  shares  belonged  to  him ;  alleging,  as  an 
excuse  for  this  omission,  that  the  company  did  not  attend  to  any  notice 
of  the  trusts  of  shares,  nor  recognise  any  person  as  the  owner  of  them, 
except  the  person  in  whose  name  they  stodfl.  The  petitioner  obtained 
certificates  of  these  payments  from  the  directors  of  the  company,  which 
he  retained  in  his  own  possession ;  considering  himself  secure  in  so 
doing,  as  it  was  provided  by  the  rules  of  the  company,  that  upon  every 
transfer  of  shares  the  certificates  held  by  the  former  holder  should  be 
given  up  to  be  cancelled,  and  new  ones  issued,  and  that  the  production  of 
any  certificate  should  be  at  all  times  good  primd  facie  evidence  of  the 
title  of  the  member  to  whom  the  same  should  be  issued,  to  the  number 
of  shares  included  therein.  Another  of  the  rules  declared,  that  no 
shares  should  be  sold  or  transferred,  until  after  the  first  meeting  in  the 
year  1835;  wliich  took  place  on  the  last  Tuesday  in  February  in  that 
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year.     The  petitioner,  in  the  interval  between  October,  1834,  and  May, 
1835,  resided  in  London. 

The  petitioner  alleged^  that  the  bankrupt  had  repeatedly  declared, 
that  the  shares  were  the  property  of  the  petitioner ;  and  that  the  bank- 
rupt never  made  any  payment  in  respect  of  the  shares,  nor  in  any  man- 
ner interfered  therewith,  otherwise  than  at  the  request  and  instance  of 
the  petitioner ;  and  that  on  the  7th  April  last  he  signed  a  declaration  of 
trust,  declaring  tha^  the  shares  were  standing  in  his  name  as  a  trustee 
for  the  petitioner. 

On  the  14th  April  last,  the  fiat  was  issued. 

On  the  18th  May  following,  the  petitioner  gave  the  following  notice 
in  writing  to  the  directors  of  the  company :  "  I  do  hereby  give  you 
notice,  that  the  shares  (forty)  standing  in  the  name  of  Ralph  Ord,  are 
held  in  trust  for  me,  that  he  paid  no  part  of  the  money  advanced,  and 
that  thoy  were  taken  in  his  name,  on  account  of  my  not  being  eligible 
to  hold  them,  not  being  a  principal.*' 

The  petitioner  caused  a  similar  notice  to  be  served  on  the  bankrupt's 
assignees;  who,  nevertheless,  proceeded  on  the  4th  June  last  to  sell 
the  shares  by  auction ;  when  one  H.  D.  Maltby  became  the  purchaser, 
having  notice,  however,  of  the  petitioner's  title  to  the  shares.  The 
assignees  gave  notice  to  the  company,  that  they  had  sold  tlie  shares  to 
the  said  H.  D.  Maltby,  and  required  them  to  transfer  the  shares  to  him ; 
upon  which  the  directors  gave  notice  to  the  petitioner  that  they  intended 
so  to  transfer  the  shares  forthwith. 

Tiie  petitioner  prayed,  that  the  bankrupt,  as  well  as  the  assignees, 
might  be  ordered  to  join  and  concur  in  doing  all  necessary  acts  for  trans- 
ferring the  shares  into  the  name  of  the  petitioner,  and  that  the  assignees 
might  be  ordered  to  pay  the  costs. 

Mr.  Koe^  for  the  petitioner,  relied  on  the  decision  of  this  court  in  Ex 
parte  Watkins^  re  Kidder ^  4  Deac.  &  C.  87.  («)  The  facts  here  are 
equally  as  strong  in  support  of  the  petitioner's  claim  as  in  that  case.  The 
shares  were  paid  for  with  the  money  of  the  petitioner ;  and  the  only 
reason  why  they  were  entered  in  the  bankrupt's  name  in  the  company's 
books  was,  that  he  thought  he  could  not  hold  them  in  his  own  name, 
consistently  with  the  rules  of  the  company,  being  then  under  articles  of 
clerkship  to  his  father.  The  purchase  of  the  shares  was  made  in  1833, 
when  the  bankrupt  declared  to  the  secretary,  that  the  shares  were  the 
property  of  the  petitioner,  and  that  the  bankrupt's  name  was  merely 
mide  use  of  as  a  trustee  for  him.  This  declaration  of  trust,  although 
verbal,  was  nevertheless,  cotemporaneous  witli  the  purchase  of  the 
shares.  By  another  rule  of  the  company,  no  shares  could  be  transferred 
by  any  of  the  proprietors  until  February,  1835 ;  and  the  bankrupt, 
shortly  after  this  period,  and  before  his  bankruptcy  took  place,  executed 
a  regular  declaration  of  trust,  that  he  held  the  shares  as  a  trustee  for 
the  petitioner.  The  bankrupt  had  here  no  document  m  his  possession, 
by  which  he  could  have  obtained  any  false  credit  with  the  world,  as 
being  the  owner  of  these  shares ;  for  the  certificates  were  in  the  posses- 
sirn  of  the  petitioner.  The  only  difference  between  this  case  and  Ex 
parte  fVatkins  is,  that  here  the  first  declaration  of  trust  was  not  in 
writing.  In  delivering  his  judgment  in  that  case,  his  honour  the  chief 
judge  says :  "  There  is  no  doubt  that  shares  in  an  insurance  office,  like 

(a)  But  aee  Ex  parit  BurhridgCt  ante,  p.  407,  where  the  order  of  the  Court  of  Review  in 
Ex  parte  Watkiru  was  set  aside,  on  appeal. 
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other  choces  in  action,  are  goods  and  chattels,  within  the  meaning  of  th<» 
72d  section ;  but  it  is  also  clear,  that  where  property  of  this  nature  is 
held  by  a  banltrupt  as  trustee,  it  does  not  pass  to  his  assignees.  [Sir  J. 
Cross.  It  appears,  that  the  declaration  of  trust  in  this  case  was  made 
only  seven  days  before  the  fiat  was  issued.  Does  it  appear  when  the 
act  of  bankruptcy  was  committed  ?]  I  do  not  rely  on  that  declaration 
of  trust,  but  on  the  statement  of  the  bankrupt  made  to  the  secretary  ot 
the  company  in  1833,  which  was  tantamount  to  a  declaration  of  trust. 
I  rely,  too,  on  the  absence  of  all  fraud  in  this  transaction,  from  the  fact 
that  the  bankrupt  never  paid  one  farthing  for  the  purchase  of  the  shares. 

Mr.  for  the  assignees,  was  stopped  by  the  court. 

Erskine,  C.  J. — In  this  case  I  am  of  opinion  that  the  petitioner  is 
not  entitled  to  the  order  which  he  asks ;  as  the  shares  must  be  con- 
sidered not  only  to  have  been  in  the  order  and  disposition  of  the  bank- 
rupt at  the  time  of  his  bankruptcy,  but  also  in  his  reputed  ownership. 
The  shares  are  purchased  in  the  name  of  the  bankrupt,  without  any 
ostensible  reason  assigned  at  the  time  for  that  proceeding ;  they  are  so 
held  by  him  up  to  the  very  period  of  his  bankruptcy,  and  the  whole  cir- 
cumstances of  the  case  are  likely  to  cause  the  very  mischief  which  the 
statute  was  intended  to  prevent.  The  shares  are  entered  in  the  books  of 
the  company  as  the  shares  of  the  bankrupt,  when  their  rules  rendered 
it  essential  that  they  should  be  entered  in  the  name  of  the  true  owner. 
There  was  no  rule  here,  as  in  the  case  of  Ex  parte  Watkins,  that  one 
person  should  not  have  more  than  a  certain  number  of  shares.  The 
company  would,  as  a  matter  of  course,  have  transferred  these  shares  to 
any  person,  on  the  order  of  the  bankrupt.  My  opinion  in  Ex  parte 
WatkinSj  was  founded  on  this, — that  ahhough  the  rule  of  the  company 
in  that  case  was,  that  no  shareholder  should  have  more  than  two  shares, 
yet  that  it  was  proved  there  to  be  the  practice,  that  any  additional 
shares  might  be  held  in  the  name  of  another  person.  Therefore,  not- 
withstanding the  bankrupt  in  that  case  might  be  said  to  have  had  the 
order  and  disposal  of  the  shares,  yet  they  were  not,  in  my  opinion,  in 
his  reputed  ownership.   . 

Sir  J.  Cross. — The  question  is  here,  with  what  intention  were  these 
shares  taken  in  the  name  of  the  bankrupt.  I  cannot  help  thinking  that 
they  were  so  taken,  for  the  purpose  of  giving  him  a  false  credit  with  the 
bank.  The  petitioner,  who  is  an  attorney's  clerk,  says,  he  thought  thai 
he  could  not  hold  the  shares  in  his  own  name,  as  it  was  against  the 
rules  of  the  company  that  any  person,  who  was  not  a  principal,  should 
become  a  shareholder ;  and  yet  he  does  that  secretly  which  he  thinks 
he  cannot  do  openly. 

Sir  G.  Rose  concurred. 

Petition  dismissed. 


Ex  parte  HALL. — ^In  the  matter  of  HALL. — ^p.  171. 

The  btnknipt  enlered  into  «  deed  of  compocition  with  his  crediton,  hj  which  they  released  him 
ftom  his  debts.  Held^  that «  promissory  note  subsequently  given  to  a  creditor  for  the  remainder 
of  the  debt,  was  a  nudum  pactum,  and  consequently  a  bad  petitioning  creditor's  debt. 

This  was  a  petition  by  the  bankrupt  to  annul  the  fiat,  on  the  ground 
of  the  insufficiency  of  the  petitioning  creditor's  debt. 

"^ho  bankrupt  had,  on  a  former  occasion,  entered  into  a  deed  of  com- 
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position  with  his  creditors ;  by  which  they  released  him  from  their  debts. 
The  petitioning  creditor  was  a  party  to  this  deed ;  but  he  stated  on  affi- 
davit, that  the  bankrupt  had  subsequently  given  him  a  promissory  note 
for  the  amount  of  the  former  debt.  It  appeared,  however,  that  this  note 
was  given  by  the  bankrupt,  jointly  with  his  father ;  and  it  was  uncertain, 
whether  the  real  consideration  for  the  note  was  the  debt  of  the  bank- 
rupt, or  his  father. 

Mr.  Swansion,  and  Mr.  Dixoriy  in  support  of  the  petition,  were  stop- 
ped by  the  court. 

Mr.  Montagu^  and  Mr.  Bethell^  contra.  It  may  be  said,  that  the 
deed  of  composition,  by  which  the  bankrupt  made  an  assignment  of  all 
his  property,  was  itself  an  act  of  bankruptcy ;  and  that  this  promissory 
note,  having  been  subsequently  entered  into  by  the  bankrupt,  did  not 
constitute  a  good  petitioning  creditor's  debt,  the  debt  having  been  con- 
tracted after  an  act  of  bankruptcy.  By  the  46  Geo.  3,  c.  135,  a  prior  act 
of  bankruptcy  did  not  invalidate  the  petitioning  creditor's  debt,  unless 
the  creditor  had  notice  of  the  party  having  committed  such  act  of  bank- 
ruptcy. But  this  provision  is  altered  by  tlie  6  Geo.  4,  c.  16,  s.  19 ;  which 
declares,  generally,  that  no  commission  shall  be  deemed  invalid  by  reason 
of  any  act  of  bankruptcy  prior  to  the  debt  of  the  petitioning  creditor, 
making  no  exception  as  to  whether  he  has,  or  has  not,  had  notice  of  the 
act  of  bankruptcy.  [Sir  G.  Rose.  If  I  am  appointed  a  commissioner 
to  open  a  fiat,  and  I  find  that  an  act  of  bankruptcy  has  been  committed 
with  the  knowledge  of  the  petitioning  creditor,  previous  to  the  contract- 
ing of  his  debt,  how  can  I,  on  my  oath,  adjudge  the  party  a  bankrupt ; 
when  tlie  47th  section  of  the  statute  expressly  provides,  that  a  debt  can- 
not be  proved,  where  the  party  had,  at  the  time  the  same  was  contracted, 
notice  of  a  previous  act  of  bankruptcy.  The  difficuhy  is,  that  although 
the  petitioning  creditor  may,  under  the  provisions  of  the  act  of  bank- 
ruptcy, according  to  your  argument,  issue  a  commission,  yet,  under  the 
47th  section,  he  cannot  prove  it,  for  the  essential  purposes  of  a  commis- 
sion.] A  voluntary  note  or  bond  is  sufficient  to  support  a  commission, 
although  not  proveable  under  it,  for  the  purpose  of  receiving  dividends 
in  competition  with  creditors  for  a  valuable  consideration.  But  here 
the  question  is,  whether,  although  the  original  debt  may  be  extinguished, 
the  moral  obligation  to  pay  it  does  not  continue ;  and  it  is  laid  down  by 
Lord  Mansfield,  and  Mr.  Justice  Buller,  in  Hawkts  v.  Saunders^ 
Cowp.  290,  that  where  a  man  is  under  a  moral  obligation,  or  is  liable  in 
conscience  and  equity,  to  pay  a  sum  of  money,  that  is  a  sufficient  consi- 
deration for  a  promise  to  do  so.  Besides  the  note  itself,  we  have  also  a 
subsecjuent  acknowledgment  of  its  having  been  given  by  the  bankrupt ;  ' 
for  the  petitioning  creditor  received  a  subsequent  account  from  him, 
in  which  he  debits  himself,  "for  a  note  for  £107  due  with  father." 
[Ekskine,  C.  J.  This  shows  it  was  a  joint  note.  What  evidence  have 
you  that  it  was  joint  and  several  ?]  We  have  not  the  note  at  present  to 
produce  before  the  court,  but  we  will  do  so  to-morrow,  if  the  court  will 
allow  us  time  for  that  purpose. 

The  court  accordingly  allowed  the  case  to  stand  over  till  the  following 
day,  to  enable  the  respondents  to  produce  the  note. 

A  note  was  then  handed  to  the  court,  which  appeared  to  be  a  separate 
note  of  Joseph  Hall,  for  the  sum  of  jei07;  but  there  was  no  evidence  to 
show,  whether  this  was  the  note  of  the  bankrupt,  or  his  father,  no  proof 
being  adduced  of  the  handwriting  of  the  party  who  had  signed  the  note. 
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Ekskcte,  C.  J. — ^There  is  no  evidence  to  prove  that  Joseph  Hall,  tho 
bankrupt,  was  the  maker  of  this  note.     On  the  contrary,  the  evidena; 
that  has  been  adduced  is,  that  the  note  was  due  with  his  father.     But 
even  if  it  was  the  note  of  the  son,  I  should  say  that  it  was  void,  as  being 
given  without  cousideration.     Can  a  new  promise  to  pay  a  debt  be  good, 
without  a  fR'sh  consideration,  when  the  debt  itself  has  been  released  by 
deed  ?     Uinier  the  petitioning  creditor's  own  hand  and  seal,  there  is  here 
a  release  Ji  this  debt  by  deed,  dated  17th  July,  182 9.     He  says,  I  have 
a  subsequ»i!t  nore  oi  tlie  bankrupt  for  the  remainder  of  the  debt     But 
before  t.ie  L^»:iiniissioQers  proceeded  to  adjudication,  they  were  bomid  to 
inuMre  ::if  c.'ii5ideniti«>n  for  this  note.     The  only  one  asserted  is,  that 
the  jaiiAriipc  v  >iu!:r:iri  y  made  the  note  for  the  remainder  of  the  debt 
T*:et!  :ne  ::;e^i«Mi  of  law  arises,  whether  that  is  a  good  consideration.  I 
knoNir  .»(  'do  L-tise  w  lie  re  it  has  been  held,  after  a  release  by  deed,  by 
w'l.v  1  :r.e  .!»•  t  is  exnr  cruished,  that  a  subsequent  parol  promise,  made 
w:-.m:  .vns;:*  rj.*:Hu  can  revive  the  debt     I  think  there  is  a  marked 
a::>i:::dcii  cei:u>?efi  a  oii^e,  where  tlie  remedy  is  only  gone  and  the  debt 
"vM.iiSv — .iii.i  .1  ou<o  live  this,  where  the  debt  is  absolutely  extinguished. 
'Vi^    •.'.[:.■'»!  s^--\»t  the  pnnnissory  note,  taking  it  even  to  be  the  separate 
>  a-    i  •.:  e   -\t:*  v-r* :,  aiiKHiuts  to  nothing  but  a  nudum  pactum;  and 
•:k»t   :*e  ''^f  c- -c*  ' ,:  croviitor  has,  therefore,  no  debt  to  support  the  fiat 
Sr  j\  C'ioss, — ^^P;e  vt^^ry  existence  of  this  note  having  been  disputed 
Mer,  s«i!ue  l>otter  evidence  ought  to  have  been  adduced  by 
i."  .^r  to  identity  it.     He  Sa^-s,  it  was  voluntarily  given 
:  tlie  remainder  of  that  debt,  which  he,  the  petitioning 
Hi<iy  released,     Tho  bankrupt  has  alleged  in  his  peti- 
•>  i'^::  creditor  pretended  that  he  held  a  joint  note  of 
'  :s  !l:*li.:r:  which  allegation  the  petitioning  creditor 
•  vl  '  *?  now  pnxlr.ces  a  separate  note,  signed  Joseph 
V    :^  \v'  -.:h.:r  it  \»^as  given  by  the  father,  or  the  son. 
•    s  cA!?e — ivAl>^i,  the  only  matter  which  the  peti- 
•  -    s^v    .<     *u-:o  ry  pnx^f  was,  that  this  promissory 
-  •.  M    s  -  •.  r.     He  has  wholly  failed  in  such  proof; 
•  *».  •  a:   .  •:  djt  ou^ht  to  be  annulled. 
•    *:'«-v  of  *'-;e  pa^oedings,  there  is  certainly  no 
**<   >    c :  N  r  tl  e  d-.  position  in  support  ol  the 
.  '   ''j:  «:".••  'v^r.  is  for  goods  sold  and  delivered 
. —  »   \>:rv  /, :  t  which  the  petitioning  creditor 
♦  •••r.     r  .11  the  question  arises,  whether  the 
v  -v  \»  ♦{  <:   *s*'t:iit*utly  set  up,  can  be  considered 
■.    .     .r  .•'^  v.:  »r*sd;'bt,when  the  only  consider- 
.      .»..»•{*  i»:  t  >i>  r^^ieased.     Take  the  note  to  be 
...  <  M.'{. — ::  o  />/i.v.»  is  thrown  on  the  petitioning 
•••  '1  *    AW-  a  prvnnissory  note  was  given  by  the 
^  ^'  »M  rrr  ;i  valuable  consideration.     For,  ac- 
.,   M«  •>'  s  MO  case  which  says,  after  the  debt  is 
I  •!):•'/  .'iMue  against  the  assets  of  his  debtor, 
^  u   »t>»4'!.se.     If  the  note  had  turned  out  to  be 
.    Mv.    re  s*uu  1  think  the  court  ought  to  have 
ii  ,»i    'K^v  proceedings  on  the  part  of  the  peti- 

^t  c>    ujJe  was  to  annul  the  fiat,  with  costs. 
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Ex  parte  EDWIN  LEAF,  THOMAS  JAMES  SMITH,  and  WIL- 
LIAM JONES.— In  the  matter  of  JAMES  WINDROSS.— p.  176. 

A.,  B.,  and  G.  dissolve  their  partnerehip,  by  B.  retiring  from  the  concern,  and  aaaigning  all  hit 
share  in  the  partnerHhip  »ti>ck,  debt»,  and  eirects  to  A.  and  C,  but  no  notice  of  such  assign- 
ment was  given,  individually,  to  the  debtors  of  the  partnership.  A.  and  C.  continue  to  carry 
on  the  tradi*  till  the  death  of  A.  A  fiat  is  then  imiued  against  B.  and  C,  as  surviving  parr- 
ners  of  A.,  when  some  of  the  debts  due  to  the  firm  uf  the  three  still  remain  uncollected :  Held, 
that  the  joint  creditors  uf  the  firm  of  the  three  could  not  prove  against  the  separate  rstatfs  of 
B.  and  C.,  as  the  outstanding  d^iits  due  to  the  three  constituted  joint  property  of  that  firm, 
existing  at  the  time  of  the  bankruptcy. 

This  was  a  petition  of  certain  creditors,  praying  that  a  proof  made  by 
other  creditors  under  the  fiat  might  be  expunged,  except  for  the  purpose 
of  assenting  to,  or  dissenting  from,  the  bankrupt's  certificate. 

The  bankrupt  had  carried  on  the  business  of  a  linen-draper  in  copart- 
nership with  George  Dawson  and  John  Simpson,  under  the  firm  of 
Dawson,  Simpson,  and  Windross;  but  on  the  17th  of  October,  1834,  that 
partnership  was  dissolve^  as  to  Simpson,  and,  by  an  indenture  between 
the  parties  of  that  date,  Simpson  assigned  over  to  Dawson  and  Windross 
his  share  in  all  the  debts  owing  to  the  partnership,  in  the  lease  of  the 
house  where  the  trade  was  carried  on,  and  in  all  the  stock  in  trade  and 
other  effects  belonging  to  the  partnership ;  and  Dawson  and  Whidross 
covenanted  to  indemnify  Simpson  from  the  claims  of  all  the  creditors 
of  the  partnership.  Notice  of  this  dissolution  was  duly  pubhshed  in  the 
gazette,  and  that  all  the -debts  owing  to  or  by  the  partnership  would  be 
received  and  paid  by  Dawson  and  Windross ;  but  express  notice  of  the 
assignment  was  not  given  to  the  debtors  of  the  firm  of  Dawson,  Simpson, 
and  Windross.  The  creditors  of  that  firm,  also,  did  not  do  any  thing  to 
release  Simpson  from  the  debts  owing  by  the  partnership.  After  this 
dissolution,  Dawson  and  Windross  continued  to  carry  on  the  business, 
under  the  firm  of  Dawson  and  Windross,  until  Dawson's  death,  which 
happened  on  the  10th  of  December,  1834;  and  afterwards  the  business 
was  carried  on  by  Windross  until  his  bankruptcy.  On  the  30th  of  De- 
cember, 1834,  a  fiat  was  issued  against  Windross,  as  surviving  partner 
of  Dawson  and  Windross;  and  on  the  6th  of  January,  1835,  another  fiat 
was  issued  against  Simpson  and  Windross,  as  surviving  partners  of 
Dawson,  Simpson,  and  Windross;  both  of  which  fiats  were  in  the  course 
of  prosecution. 

The  petitioners  were  creditors  of  the  firm  of  Dawson  and  Windross 
for  301/.  7s.  I0d,y  which  they  had  proved  under  the  fiat  against  Wind- 
ross. They  were  also  creditors  of  the  firm  of  Dawson,  Simpson,  and 
Windross,  for  20/.  Is.  3d. 

Brown,  Clarkson,  &  Co.,  were  creditors  of  Dawson,  Simpson,  and 
Windross,  for  £500,  but  not  creditors  of  Dawson  and  Windross ;  they 
had,  however,  been  permitted  to  prove  this  sum  under  the  fiat  against 
Windross. 

Edward  Wilson  was  the  holder  of  an  acceptance  of  Dawson,  Simpson, 
and  Windross,  for  j^lOOO,  which  he  had,  prior  to  the  bankruptcy  of  Simp- 
son and  Windross,  negotiated,  and  the  holders  of  it  had  proved  the 
amount  against  the  estate  of  Dawson  and  Windross. 

The  petitioners  alleged,  that  it  was  the  duty  of  the  assignees  under  the 
fiat  against  Windross,  to  have  opposed  such  proofs,  and  that  the  petition- 
ers had  reason  to  believe  that  such  proofis  were  not  duly  opposed.   That 
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many  of  the  debts  due  to  the  firm  of  Dawson,  Simpson,  and  Windross, 
-were,  at  the  time  of  issuing  the  fiat  against  Windross,  uncollected  and 
imreceived ;  and  that  in  consequence  of  the  parties  so  indebted  having 
had  no  sufficient  notice  of  the  assignment  made  by  Simpson  to  Dawson 
and  Windross,  such  debts  must  be  considered  as  in  the  order  and  dispo- 
sition of  Simpson  and  Windross,  as  surviving  partners  of  Dawson  at  the 
time  of  their  bankruptcy. 

The  prayer  was,  that  it  might  be  declared  that  the  creditors  of  the 
firm  of  Dawson,  Simpson,  and  Windross,  ought  not  to  receive  dividends 
under  the  fiat  against  Windross,  concurrently  with  the  creditors  of  Wind- 
ross, in  his  own  right,  or  as  surviving  partner  of  Dawson,  and  that  such 
proof  might  be  directed  to  stand  for  the  purpose  only  of  assent  to  or  dis- 
sent from  the  certificate  of  Windross,  and  might  in  all  other  respects  be 
expunged ;  and  that  the  costs  of  the  petition  might  be  paid  by  Brown, 
Clarkson,  &  Co.,  or  out  of  the  estate  of  Simpson  and  Windross,  or  the 
estate  of  Dawson  and  Windross. 

Mr.  Bethell  appeared  in  support  of  the  petition. 

Mr.  Swanston,  and  Mr.  Anderdon^  for  the  r^pondents.  Brown,  Clark- 
son  and  Co.  It  is  not  disputed,  that  if  there  was  any  joint  estate  of  the 
three,  then  the  joint  creditors  of  the  three  could  not  prove  against  the 
estate  of  the  oue.  But  in  this  case,  where  the  three  entered  into  an 
agreement  that  the  property  of  the  three  should  become  the  property 
of  the  two,  that  was  an  absolute  change  of  ownership ;  and  after  the 
assignment  from  Simpson  of  his  share  in  the  property  to  Dawson  and 
Windross,  no  Court  of  Equity  would  have  permitted  him  afterwards  to 
deal  with  any  portion  of  the  effects  belonging  to  the  former  partnership. 
There  was  no  longer,  therefore,  any  joint  property  of  Dawson,  Simpson, 
and  Windross.  Nobody  questions  the  bona  fides  of  the  assignment ; 
and  though  it  is  admitted  that  no  express  notice  was  given  of  the  assign- 
ment to  some  of  the  debtors  of  the  three,yet  the  doctruie  of  reputed  owner- 
ship does  not  apply  to  the  facts  of  this  case.  In  Ex  parte  fVi/liams,  1 1 
Ves.  3,  where  there  was  a  dissolution  of  partnership  by  the  retirement 
of  a  partner,  followed  by  the  bankruptcy  of  the  other,  Lord  Eldon  held, 
that  the  right  of  the  joint  creditors  against  joint  property  remaining  in 
specie,  depended  upon  the  bona  fides  of  the  transaction,  and  whether, 
by  the  bargain  for  the  dissolution,  that,  which  was  the  property  of  all, 
had  become  the  property  of  one.  "In  Ex  parte  Fujffin,'''  6  Ves.  119, 
his  lordship  added,  "there  could  be  no  doubt  upon  that,  a  legal  instru- 
ment being  produced,  the  legal  effect  of  which  was  such  as  I  have  stated. 
That  case  was  no  more  than  that  a  bankruptcy  happening  a  considerable 
time  after  the  execution  of  the  deed,  the  effects  came  to  be  considered 
the  separate  effects  of  the  trader,  in  whose  hands  they  were  left,  and 
the  other  was  only  to  come  in  as  a  creditor.  Upon  the  facts  of  this  case, 
without  saying  whether  the  conclusion  of  the  commissioners  as  to  the 
joint  debts  is  right,  there  is  distinct  evidence  of  an  agreement,  that  the 
joint  effects  should  be  considered  separate  effects;  and  that  fact  calls 
upon  me  to  declare  the  conclusion  of  law,  that  these  are  separate 
effects.**  Now,  there  being  hi  the  present  case  an  absolute  assignment 
from  Simpson  to  Dawson  and  Windross  of  all  his  share  in  the  property 
of  the  partnership,  it  follows  that  what  were  previously  the  johit  effects 
of  the  three  became  then  the  separate  effects  of  the  two,  and  consequent- 
ly there  could  be  no  longer  any  joint  properly  remaining  of  Dawson, 
Simpson,  and  Windross.     Dawson  being  dead,  and  a  fiat  having  issued 
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against  Windross,  as  the  surviving  partner,  the  assignees  of  Windross 
must  take  his  estate,  subject  to  all  the  equities  at  the  time  of  his  bank- 
ruptcy; one  of  which  was,  that  the  debts  of  the  three  were  chargeable 
on  the  property  assigned  to  the  two.  In  the  pres3nt  case,  the  real 
ownership  of  the  property  of  the  former  partnership  of  Dawson,  Simp- 
son, and  Windross,  was  in  Windross,  the  surviving  partner,  and  the 
representatives  of  the  deceased  partner  Dawson.  In  Co.  Litt.  182,  a,  it 
is  laid  down  under  the  title  of  Joint-tenants,  that  there  is  an  exception  to 
the  general  rule  applicable  to  joint-tenants,  in  the  case  of  joint-merchants, 
as  between  whom  the  property  they  have  as  partners,  sliall  not  survive, 
but  go  to  the  executors  of  him  that  deceaseth;  the  rule  being,  ihoii  jus 
accrescendi  inter  mercatores  pro  heneficio  commercli  locum  non  habet. 
There  was  no  property  here  in  the  possession,  ordjr,  or  disposition  of 
Simpson,  with  the  consent  and  permission  of  llie  true  owners,  namely, 
Windross  and  Dawson's  representatives.  If  the  three  partners  had  all 
been  living,  it  might  then  perhaps  have  been  considered  a  case  of 
reputed  ownership.  But,  as  there  is  no  joint  property  of  the  three,  and 
no  solvent  partner,  the  joijit  creditors  of  the  three  can  prove  against  the 
estate  of  either  partner.  The  only  rule  in  bankruptcy  which  can  affect 
the  rights  of  the  parties,  namely,  that  as  to  reputed  ownership,  is  here 
wholly  inapplicable ;  for,  at  the  moment  of  the  bankruptcy,  the  pos- 
session of  all  the  effects  of  the  former  partnership  of  Dawson,  Simpson, 
and  Windross,  was  in  Windross  alone.  Here  there  is  no  outstanding 
estate  of  the  original  partnership.  The  death  of  Dawson  distinguishes 
this  case  from  those  in  the  books,  namely,  Ex  parte  Burton^  1  G.  &  J. 
207 ;  Ex  parte  Usborne^  lb.  358 ;  Ex  parte  fVheelery  Buck,  25 ;  and  Ex 
parte  Liddiardj  2  Mont.  &  A.  87. 

Mr.  Bethelly  in  reply.  In  the  present  case  there  was  no  actual  owner- 
ship in  the  representatives  of  Dawson,  the  deceased  partner ;  and  as  no 
notice  was  given  to  the  debtors  of  the  former  partnership  of  the  assign 
raent  from  Simpson  to  Dawson  and  Windross,  the  debts,  according  to  the 
doctrine  of  all  the  cases,  continued  to  be  the  property  of  Dawson,  Simp- 
son, and  Windross.  The  representatives  of  the  deceased  partner  have  no 
interest  at  law,  or  in  equity,  in  the  partnership  property.  All  that  they 
can  demand  is  an  account. 

Mr.  Montas^u  appeared  for  the  assignees  of  Simpson  and  Windross. 

Mr.  Chingy  and  Mr.  Keene,  appeared  for  two  of  the  assignees  of 
Windross,  who  were  joint  creditors  of  the  former  partnership. 

Erskine,  C.  J. — The  question  raised  on  this  petition  is,  whether,  at 
the  time  of  the  bankruptcy  of  Windross,  there  was  any  joint  property 
of  Dawson,  Simpson,  and  Windross;  because  the  only  ground  on  which 
the  proof  of  Brown,  Clarkson,  and  Co.  can  be  permitted  to  stand  is,  that 
there  was  then  no  joint  fund  belonging  to  the  former  partnership.  As 
the  question  is  an  important  one,  I  should  wish  for  a  little  time  to  con- 
sider my  opinion.  But  my  present  impression  is,  that  the  commissioners 
have  done  wrong  in  saying  that  there  was  no  joint  property. 

Sir  G.  Rose. — I  think  there  can  be  no  doubt  that,  with  respect  to  the 
debts  owing  to  the  original  partnership,  of  the  assignment  of  which  no 
notice  was  given  to  the  debtors,  they  remain  the  property  of  Dawson^ 
Simpson,  and  Windross;  for  I  have  no  hesitation  in  sayhig,  that  upon 
reference  to  the  orders  made  in  former  cases  on  this  subject,  they  will 
be  found  to  contain  that  protection  to  the  creditors  of  the  original  firm. 
It  is  impossible  to  challenge  this  proposition,  namely,  that  on  the  very 

VOL.  XXXVIII.  76  3  E 


602  Ex  parte  Leaf.  C.  R.  1835. 

eve  of  bankruptcy  that  can  be  made  the  separate  property  of  two 
partners,  which  was  previously  the  property  of  three.  The  question  in. 
this  case  is,  how  far  the  joint  creditors  of  a  partnership  can  come  against 
the  separate  property  of  an  individual  partner.  It  cannot  be  pretended 
for  one  moment  that  they  can  do  so,  while  there  is  one  farthing  of  the 
joint  fund  remaining.  I  think  there  was  here  joint  property,  within  the 
meaning  of  the  rule  which  has  been  uniformly  the  guidance  of  the  court 
upon  questions  of  this  nature ;  and,  consequently,  that  the  joint  creditors 
of  Dawson,  Simpson,  and  Windross  cannot  come  against  the  separate 
estate  of  Windross.  No  joirtt  property  of  the  three,  which  remained  in 
specie  at  the  time  of  the  bankruptcy  of  Simpson  and  Windross,  would 
pass  to  the  separate  creditors  of  Windross ;  and  the  same  observation 
applies  to  the  debts  owing  to  the  firm  of  the  three,  if  no  notice  was 
given  to  the  debtors  of  the  assignment. 

Cur,  adv,  vult, 

Ebskine,  C.  J. — In  this  case,  Dawson,  Simpson,  and  Windross  liad, 
down  to  the  17th  of  October,  1834,  carried  on  business  together  as 
partners,  and  had,  in  the  course  of  their  trade,  contracted  joint  debts 
and  liabilities,  and  had  also  become  jointly  interested  in  debts  contracted 
by  other  persons,  and  then  due  to  the  firm.  On  the  17th  October,  1834, 
Simpson  retired  from  the  firm,  and  assigned  all  his  share  of  the  partner- 
ship effects  and  credits  to  Dawson  and  Windross,  who,  on  their  parts, 
covenanted  to  pay  all  the  debts  of  the  firm,  and  to  indemnify  Simpson. 
Notice  of  this  arrangement  was  inserted  in  the  Gazette,  and  Dawson 
and  Windross  took  possession  of  all  the  partnership  effects,  and  con- 
tinued to  carry  on  the  trade  till  the  10th  December,  1834,  when  Dawson 
died ;  then  Windross  contiimed  to  carry  on  the  business  alone  till  the 
30th  of  the  same  month,  when  he  became  bankrupt,  and  a  separate  fiat 
was  issued  against  him.  On  the  6th  of  January,  1835,  a  joint  fiat  was 
issued  against  Simpson  and  Windross,  under  which  they  were  adjudged 
bankrupts,  and  assignees  were  appointed.  At  that  time  some  of  tiie 
debts  due  to  the  original  partnership,  and  some  of  the  debts  due  from 
them,  still  remained  outstanding  and  unpaid.  Some  of  the  joint  creditors 
of  the  firm  of  Dawson,  Simpson,  and  Windross,  applied  to  prove  their 
debts  against  the  separate  estate  of  Windross,  and  were  pernjitted  so  to 
do ;  and  this  petition  is,  in  effect,  an  appeal  from  the  decision  of  the 
commissioners,  in  admitting  such  proof 

Now,  as  in  bankruptcy  johit  creditors  are  not  allowed  to  prove  against 
the  separate  estate  of  one  member  of  a  firm,  in  any  case  where  there  is 
joint  property,  however  small,  [a)  the  question  before  the  court  was  re- 
duced to  the  single  point,  whether  the  outstanding  debts  originally  due 
to  Dawson,  Simpson,  and  Windross  are  to  be  considered  as  the  joint  pro- 
perty of  that  firm.  The  question  appears  to  have  been  argued  before 
the  commissioner,  upon  the  ground,  that  as  no  notice  had  been  given  to 
the  debtors  of  the  assignment  of  Simpson's  interest  to  Dawson  and 
Windross,  the  debts,  upon  the  death  of  Dawson,  were  in  the  order  and 
disposition  of  Simpson  and  Windross,  aifd  therefore  passed  to  their 
assignees  under  the  joint  fiat.  And  the  commissioners,  having  decided 
that  the  debts  did  not  pass  under  the  72d  section  of  the  bankrupt  ant, 
appear  to  have  overlooked  tiie  further  question,  wliether  they  were  not 
applicable,  in  the  first  place,  to  the  payment  of  the  joint  creditors  of 

(a)  As  to  the  reason  and  justice  of  the  rule,  excluding  joint  creditors  from  proving  asainxt  tlie 
fepanta  estate,  if  there  is  the  smallest  portion  of  joint  property,  see  i  Deac  B.  h,  649,  uotu  (1.) 
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Dawson,  Simpson,  and  Windross.  I  am  of  opinion,  that  they  are  so 
applicable,  and,  therefore,  to  that  extent,  that  there  is  joint  property. 
And  I  rest  this  opinion,  not  upon  the  ground  that  the  debts  were  in  the 
jrder  and  disposition  of  Simpson  and  Windross,  and  so  passed  to  their 
assignees  under  the  72d  section  of  the  bankrupt  act ;  but  upon  this,  that 
although  by  the  assignment  in  October,  1834,  the  property  in  the  debts 
passed  in  equity  to  Dawson  and  Windross,  yet  that  Simpson  retained  a 
lien  upon  them,  as  against  Dawson  and  Windross,  so  long  as  any  of 
the  joint  creditors  remain  unpaid ;  and  tha^  that  equity  would  only  be 
defeated,  as  against  the  creditors  of  Dawson  and  Windross,  by  Simp- 
son's permitting  them  to  have  the  exclusive  order  and  disposition  of  the 
debts  so  assigned,  according  to  the  principle  explained  in  Ex  parte  Row- 
landsoTiy  1  Rose,  416. 

Now,  in  order  to  invest  them  with  the  exclusive  order  and  disposition 
of  these  debts,  notice  to  the  debtors  of  the  assignment  by  Simpson  was 
necessary.  It  is  admitted,  that  no  specific  notice  was  given ;  but  it  has 
been  contended,  that  the  notice  in  the  gazette  was  sufficient;  but  this  is 
contrary  to  many  decided  cases,  and  is  especially  inconsistent  with  the 
decision  in  Ex  parte  Burton^  1  G.  &  J.  207,  and  Ex  parte  Usborne^ 
1  G.  &  J.  358,  which  were  cited  at  the  bar,  and  in  both  of  which  notice 
in  the  gazette  was  given.  The  debts,  therefore,  remained  in  the  order 
and  disposition  of  Dawson,  Simpson,  and  Windross,  and  never  were  in 
the  exclusive  order  and  disposition  of  Dawson  and  Windross,  or  of  Wind- 
ross alone.  Simpson's  lien  therefore  still  remained;  under  which  he, 
and  the  creditors  working  out  their  rights  through  his,  might  insist  that 
those  debts  should  be  first  applied  in  payment  of  the  joint  debts  of  the 
three ;  and  then,  to  the  extent  of  those  debts,  there  is  joint  properly ; 
which  excludes  this  case  from  the  exception  under  which  joint  creditors 
are  sometimes  permitted  to  prove  against  the  separate  estates  of  some 
of  their  debtors.  The  commissioners,  therefore,  should  keep  distinct  ac- 
counts of  the  estate  of  the  three,  as  well  as  of  the  two  partners,  and  also 
of  the  separate  estates  of  each ;  and  the  joint  creditors  of  the  original 
firm  should  receive  dividends  only  out  of  the  joint  estate  of  the  three. 
Sir  J.  Cross  and  Sir  G.  Rose  concurred. 

Tlic  order  declared,  that  the  debts  due  to  Dawson,  Simpson,  and 
Windross,  which  were  outstanding  and  unreceived  at  the  date 
of  the  fiat  issued  against  Windross,  were  the  joint  property  of 
Simpson  and  Windross,  as  surviving  partners  of  Dawson ;  that 
the  creditors  of  Dawson,  Simpson,  and  Windross  were  not  enti- 
tled to  prove  against  the  separate  estate  of  Windross,  for  the  pur- 
pose of  receiving  dividends ;  that  all  farther  proceedings  under 
the  separate  fiat  against  Windross  should  be  suspended,  and  the 
proofs  and  proceedings  already  had  and  taken  be  transferred  to 
those  under  the  joint  fiat  against  Simpson  and  Windross,  without 
prejudice  to  the  rights  of  any  parties;  that  distinct  accounts 
should  be  kept  of  the  joint  estates  of  Dawson,  Simpson,  and 
Windross,  and  of  Dawson  and  Windross,  and  of  the  respective 
separate  estates  of  John  Simpson  and  James  Windross,  and  that 
such  joint  estates  should  be  divided  among  the  respective  cre- 
ditors of  the  joint  estates;  that  the  costs  of  keeping  such  distinct 
accounts  should  be  paid  out  of  the  respective  estates ;  and  that 
the  costs  of  the  petition  should  be  paid  out  of  the  joint  estate  of 
Simpson  and  Windross,  as  surviving  partners  of  Dawson. 
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Ex  parte  FREDERICK  WILLIAM  BENECKE.— In  the  matter  of 
CHARLES  PEARSON.— p.  186. 

The  petitioner  covenants  with  the  bankrupt,  that  he  will  procure  a  lease  to  be  granted  to  him 
of  certain  premises  by  a  third  pemon : — Held,  that  this  was  an  agreement  for  a  lease,  within 
the  75tb  section  of  the  bankrupt  act ;  and  that  the  petitioner  was  entitled  to  call  on  the 
assignees  to  elect,  whether  they  would  accept  or  decline  such  agreement. 

This  was  a  petition  calling  upon  the  assignees  to  elect  whether  they 
would  accept  or  decline  an  agreement  for  a  lease,  which  had  been  en- 
tered into  befween  the  petitioner  and  the  bankrupt,  under  the  following 
circumstances : 

The  petitioner,  who  had  carried  on  the  business  of  a  manufacturing 
chymist,  at  Deptford,  agreed,  in  consideration  of  two  bonds  to  be  given 
him  by  the  bankrupt,  to  transfer  to  the  latter  the  goodwill  of  his  busi- 
ness, and  to  procure  him  a  lease  of  the  premises  where  the  same  was 
carried  on.  And  accordingly,  by  articles  of  agreement  entered  into  be- 
tween them,  on  the  30th  July,  1833,  the  petitioner  covenanted  with  the 
bankrupt  that  he  would,  on  or  before  the  29ih  September  then  next, 
procure  to  be  granted  by  R.  Edmonds,  Esquire,  (who  was  seised  of  the 
fee-simple  of  the  property,)  unto  the  bankrupt,  a  good  and  effectual 
lease  of  the  premises  in  question,  for  the  term  of  eighteen  years  from  the 
25th  December  then  last,  at  the  yearly  rent  of  JE200,  subject  to  the  cove- 
nants set  forth  in  the  schedule  to  the  said  agreement ;  and  that  he  would 
also,  on  the  1st  August  then  next,  deliver  up  the  possession  of  the  pre- 
mises to  the  bankrupt,  together  with  the  plant,  utensils,  and  fixtures,  be- 
longing thereto,  which  were  used  by  the  petitioner  in  his  trade  of  a 
manufacturing  chymist.  The  bankrupt,  on  his  part,  covenanted  with 
the  petitioner,  among  other  things,  that  he  would  accept  such  lease, 
without  requiring  any  evidence  of  Ihe  lessor's  title,  and  would,  on  the  1st 
August  then  next,  accept  and  take  possession  of  the  premises,  and  would 
also  execute  and  deliver  unto  the  petitioner  a  bond  in  a  sufficient  penalty 
for  securing  the  due  payment  of  £3200  by  certain  yearly  instalments, 
and  interest,  and  likewise  another  bond  for  securing  the  payment  of 
dCeooO,  and  interest,  at  the  end  of  five  years  from  the  1st  August ;  and 
that  for  better  securing  the  payment  of  the  last-mentioned  bond,  he 
would  execute  a  mortgage  to  the  petitioner  of  the  said  premises  and  fix- 
tures. And,  for  the  due  performance  of  the  several  stipulations  con- 
tained in  this  agreement,  each  of  the  parties  bound  himself  to  the  other 
in  the  sum  of  ^62000  as  liquidated  damages. 

In  consequence  of  some  objections  to  the  title  of  the  lessors,  no  lease 
of  the  property  was  procured  by  the  petitioner  to  be  executed  by  the 
bankrupt  on  the  1st  of  August,  1834,  when  the  first  instalment  on  the 
bond  became  due.  To  recover  this  instalment,  the  petitioner  brought 
an  action  against  the  bankrupt  in  the  Court  of  Exchequer,  and  obtained 
judgment,  which  the  bankrupt  endeavoured  to  stay  by  filing  a  bill  in 
Chancery  for  an  injunction,  which  was  dismissed  with  costs. 

On  the  19th  June,  1835,  the  fiat  was  issued;  whereupon  the  petition- 
er's solicitor  applied  to  the  assignees,  to  ascertain  whether  they  would 
accept  or  decline  the  agreement  for  the  lease ;  and,  receiving  no  answer 
to  the  application,  sent  them  an  abstract  of  the  title  upon  which  the 
agreement  was  entered  into,  and  oflfered  them  any  further  information 
in  his  power ;  stating,  that  a  good  title  could  be  made  by  the  lessors,  an  '. 
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that  they  were  willing  to  execute  the  lease ;  requesting  also  an  answer, 
whether  they  would  accept  or  decline  the  agreement ;  and  giving  thera 
notice,  that  if  they  did  not  return  an  answer  on  a  certain  day,  a  petition 
would  be  presented  to  compel  thera  to  elect.  A  copy  of  this  notice  was 
also  served  upon  the  solicitors  to  the  fiat.  No  answer  being  returned  lo 
this  application,  the  present  petition  was  presented,  praying,  that  if  tlie 
assignees  declined  the  agreement,  the  court  would  order  them  to  deliver 
up  to  the  petitioner  immediate  possession  of  the  premises. 
Mr.  Hull  appeared  in  support  of  the  petition. 

Mr.  Sioanston,  and  Mr.  Sidebottom,  for  the  assignees.  The  petitioner 
has  in  this  case  entered  into  a  contract  with  the  bankrupt,  which  he  him- 
self is  unable  to  perform;  the  court,  therefore,  has  no  jurisdiction  to 
make  any  order  on  this  petition ;  for  the  petitioner  cannot  come  here  to 
force  the  assignees  to  elect  whether  they  will  perform  an  agreement, 
when  it  is  beyond  his  power  to  fulfil  the  agreement  on  his  own  part. 
The  mode  of  dealing  with  a  petition  of  this  description  is  just  the  same 
as  if  the  petitioner  had  filed  a  bill  in  a  Court  of  Equity  for  the  specific 
performance  of  an  agreement ;  when,  if  he  could  not  perform  his  own 
part  of  the  agreement,  hid  bill  would  be  dismissed.  But  even  if  the 
petitioner  had  the  power  to  fulfil  the  contract,  he  is  not  entitled  to  any 
order  under  the  75th  section  of  the  bankrupt  act.  This  is  not  a  contract 
by  the  petitioner  to  grant  a  lease,  but  only  an  agreement  to  procure  one 
to  be  granted ;  and  an  agreement  of  this  nature  is  not  within  the  mean- 
ing or  the  language  of  the  act  of  Parliament,  which  describes  the  party 
entitled  to  apply  to  the  court  for  an  order  against  the  assignees,  as  "the 
lessor,  or  sndi  person  agreeing  io  grant  a  lease." 
Mr.  Hull,  in  reply,  was  stopped  by  the  court. 

Erskine,  C.  J. — ^The  question  is,  not  whether  the  assignees  are  justi- 
fied in  objecting  to  the  proposed  lease,  but  whether  they  will  abandon 
the  agreement,  or  not.  I  think  the  petitioner  is  entitled  to  the  order  he 
asks. 

Sir  J.  Cross. — The  petitioner  in  this  case  undertakes,  that  some  other 
persons  shall  grant  a  lease  to  the  bankrupt.  Surely  that  amounts  to  "  an 
agreement  for  a  lease,"  within  the  meaning  of  the  act  of  Parliament. 

Sir  J.  Rose. — The  petitioner  has  a  right  to  come  here  and  require  the 
assignees  to  say,  whether  they  will  perform  the  contract  or  not,  which 
the  bankrupt  entered  into  previous  to  his  bankruptcy.  If  they  elect  to 
perform  the  agreement,  then  the  petitioner  must  perform  his  part  of  it ; 
otherwise,  his  petition  will  be  dismissed  with  costs. 

Mr.  Swanston  then,  on  the  part  of  the  assignees,  elected  to  decline 
the  benefit  of  the  agreement ;  provided  the  petitioner  would  give  up  the 
two  bonds  for  £^200  and  i)6000. 

Mr.  Hull  had  no  objection  to  give  up  the  bonds,  but  not  a  covenant 
for  unliquidated  damages  contained  in  the  articles  of  agreement. 

The  order  finally  made  was,  that  the  assignees,  electing  to  decline 
the  agreement  for  the  lease,  should,  within  a  week,  deliver  up  to 
the  petitioner  the  possession  of  the  premises,  with  the  plant  and 
machinery,  as  they  had  been  delivered  to  the  bankrupt ;  and  that 
the  petitioner  should,  within  the  like  period,  deliver  up  to  the 
assignees  the  agreement,  and  also  the  bonds  executed  by  the 
bankrupt,  without  prejudice  to  any  right  of  proof  or  remedy 
under  the  fiat,  or  otherwise ;  the  assignees  to  have  their  costs 
out  of  the  estate. 

8e2 
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Ex  parte  BLAKE.— In  the  matter  of  CALCRAFT.— p.  191. 

A  separate  fiat  having  tssaed  against  one  of  three  partnera,  it  was  orrlcred,  that  another  sppsnte 
fiat,  which  was  about  to  be  issued  against  one  of  the  other  partnera,  should  be  directal  to  tfaa 
same  commissioners  as  those  named  in  the  first  fiat. 

Ix  this  case,  a  sepafate  fiat  having  issued  against  one  of  three  part- 
ners, and  another  separate  fiat  being  about  to  be  issued  against  one  of 
the  otiier  partners,  application  was  made  at  the  bankrupt  office  to  have 
the  second  fiat  directed  to  the  same  commissioners  as  those  named  in  the 
first ;  but  tlie  office  thought  the  17th  section  of  the  bankrupt  act  did  not 
apply  to  a  case  of  this  description. 

Mr.  Swanston  now  moved  for  an  order,  that  the  second  fiat  might  be 
directed  to  the  same  commissioners.  The  words  of  the  17th  section  of 
the  6  Geo.  4,  c.  16,  are,  "  If,  after  a  commission  issued  against  any  two 
or  more  members  of  a  finn,  any  other  commission  or  conmiissions  shall 
be  issued  against  any  other  member  or  members  of  such  firm,  such 
other  commission  or  commissions  shall  be  directed  to  the  commissioners 
to  whom  the  first  commission  was  directed."  In  describing  the  first 
commission,  the  clause  certainly  specifies  one  issued  against  two  or 
more  members  of  a  firm ;  so  that  there  was  some  reason  for  the  doubt 
expressed  at  the  office,  whether  the  section  was  applicable  to  a  case 
where  the  first  commission  or  fiat  was  issued  against  only  one  member 
of  a  firm.  But  it  is  submitted,  that  the  real  intent  of  the  statute  was, 
that  a  second  fiat  should  in  all  cases  be  directed  to  the  same  commis- 
sioners, as  those  named  in  a  previous  fiat  against  any  member  of  a  part- 
nership. The  eleventh  general  order  (a)  applies  only  to  second  or  re- 
newed fiats  against  the  same  party,  which  are  directed  to  go  to  the  same 
conmiissioners,  before  whom  the  former  commission  or  fiat  was  prose- 
cuted. 

Erskine,  C.  J. — I  think  it  is  right  that  the  second  fiat  in  this  case 
should  be  directed  to  the  same  commissioners  as  those  named  in  the 
first.  I  thought,  indeed,  that  there  had  been  a  general  order  to  that 
effect 

The  rest  of  the  court  concurring,  it  was 

Ordered  as  prayed. 

(a)  See  1  Deac.  &,  Chit  App.  xxt. 


Ex  parte  TOPHAM.— In  the  matter  of  BATH.— p.  192. 

Where  an  official  assignee  made  default,  in  not  accounting  for  moneys  received,  the  court  pn^ 
mitted  the  creditors'  assignee  to  use  the  names  of  the  chief  rpgistrars  in  suing  the  sureticf 
upon  the  bond. 

The  official  assignee,  who  had  been  originally  appointed  imder  this 
fiat,  became  insolvent  in  January,  1833 ;  upon  which  he  was  removed 
from  his  appointment,  and  shortly  afterwards  died  in  the  King's  Bench 
prison.  In  February,  1835,  an  audit  meeting  was  held  before  the  com- 
missioner, when  a  balance  of  551.  Bs.  was  then  found  due  to  the  bank- 
rupt's estate  from  Lowe,  the  insolvent  ofTicial  assignee.  This  was  a 
'^ion  from  the  creditors'  assignee,  praying  that  the  chief  registrars,  to 
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whom  Lowe  and  his  sureties  had  entered  into  a  bond  {a)  to  account 
for  moneys  received  by  him  upon  his  appointment  as  official  assignee, 
might  forthwith  assign  such  bond  to  the  petitioner,  to  enable  him  to 
put  the  same  in  force,  for  the  receiving  of  the  551,  8s. ;  or  that  the 
petitioner  might  be  permitted  to  sue  upon  the  bond  in  the  names  of  tlie 
chief  registrars,  upon  executing  to  them  a  propei*  indemnity;  or  that  the 
chief  registrars  might  be  ordered  to  put  such  bond  in  force,  for  enforcing 
the  payment  of  the  balance  so  due  from  Lowe. 

Mr.  Keene  appeared  in  support  of  the  petition. 

Mr.  J.  Russellj  who  appeared  for  three  of  the  six  sureties  on  the 
bond,  submitted  that,  whatever  order  was  made  on  this  occasion,  it 
ought  not  to  apply  to  these  three,  as  they  had  already  paid  their  propor- 
tion of  contribution,  to  make  good  the  sum  for  which  Lowe  had  not 
accounted. 

The  court  ordered,  that  the  petitioner  might  use  the  names  of  the 
chief  registrars  in  suing  upon  the  bond,  upon  giving  them  a 
proper  indemnity. 

(a)  See  Rule  22,  1  Deac.  &  Chit  App.  xxviL 


Ex  parte  CATTARAL.— In  the  matter  of  BIRD.— p.  193. 

Where  two  aaugnees  were  elected,  one  of  whom  was  choeen  without  hia  own  consent,  and  re- 
fused to  senre,  the  court  directed  a  new  choice  altogether. 

This  was  a  petition  presented  by  creditors,  for  a  new  choice  of  as- 
signees. It  appeared,  that  two  had  been  elected  at  the  meeting  before 
the  commissioners ;  but  that  one,  having  been  chosen  without  his  own 
consent,  refused  to  serve. 

Mr.  Duckworth^  and  Mr.  Keene,  appeared  in  support  of  the  petition. 

Mr.  J»  Russell,  who  appeared  for  Smith,  the  other  assignee,  said,  that 
it  was  for  some  time  doubtful  whether  the  party  would  consent  or  not 
to  serve ;  and  that  the  bankrupt's  estate  was  now  nearly  wound  up. 

Erskine,  C.  J. — For  Smith's  own  indemnity,  he  ought  to  consent  to 
this  application.  If  he  is  elected  sole  assignee,  he  will  then  be  a  legal 
assignee.     He  is  now  an  illegal  assignee. 

Order  made  for  new  choice ;  petitioners  to  have  their  costs  out  of 
the  estate ;  Smith,  the  opposing  assignee,  to  pay  his  own. 


Ex  parte  BURN  and  Others.— In  the  matter  of  ISAACS.— p.  194. 

The  signature  of  one  of  three  assignees  to  a  petition  was  attested  by  the  solicitor,  who  presented 
the  petition,  under  the  word  **tuUneas"  without  stating  him  to  be  solicitor  in  the  matter  of 
the  petition  :  Htld,  a  sufficient  attestation. 

Where  one  commissioner  had  attended  to  the  proceedings  under  a  fiat,  and  had  taken  the  bank- 
rupt's last  examination,  and  the  bankrupt  obtained  the  signature  of  another  commissioner  to 
his  certificate,  the  court  referred  the  certificate  back  to  the  first  commissioner,  in  order  to  ex- 
amine the  bankrupt,  and  decide  whether  he  would  sign  his  certificate. 

This  was  the  petition  of  the  assignees  to  stay  the  bankrupt's  cer- 
tificate. 

Mr.  Swanston,  and  Mr.  Bichner,  appeared  in  support  of  the  petition. 
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Erskine,  C.  J. — There  is  no  evidence  to  prove  that  Joseph  Hall,  thn 
bankrupt,  was  the  maker  of  this  note.  On  the  contrary,  the  evidenci? 
that  has  been  adduced  is,  that  the  note  was  due  with  his  father.  But 
even  if  it  was  the  note  of  the  son,  I  should  say  that  it  was  void,  as  being 
given  without  consideration.  Can  a  new  promise  to  pay  a  debt  be  good, 
without  a  fresh  consideration,  when  the  debt  itself  has  been  released  by 
deed  ?  Under  the  petitioning  creditor's  own  hand  and  seal,  there  is  here 
a  release  of  this  debt  by  deed,  dated  17th  July,  1829.  He  says,  I  have 
a  subsequent  note  of  the  bankrupt  for  the  remainder  of  the  debt-  But 
before  the  commissioners  proceeded  to  adjudication,  they  were  bound  to 
inquire  the  consideration  for  this  note.  The  only  one  asserted  is,  that 
the  bankrupt  voluntarily  made  the  note  for  the  remainder  of  the  debt. 
Then  the  question  of  law  arises,  whether  that  is  a  good  consideration.  I 
know  of  no  case  where  it  has  been  held,  after  a  release  by  deed,  by 
which  the  debt  is  extinguished,  that  a  subsequent  parol  promise,  made 
without  consideration,  can  revive  the  debt.  I  think  there  is  a  marked 
distinction  between  a  cascj  where  the  remedy  is  only  gone  and  the  debt 
remains, — and  a  case  like  this,  where  the  debt  is  absolutely  extinguished. 
My  opinion  is,  that  the  promissory  note,  taking  it  even  to  be  the  separate 
note  of  the  bankrupt,  amounts  to  nothing  but  a  nudum  pactum;  and 
that  the  petitioning  creditor  has,  therefore,  no  debt  to  support  the  fiat. 

Sir  J.  Cross. — The  very  existence  of  this  note  having  been  disputed 
by  the  petitioner,  some  better  evidence  ought  to  have  been  adduced  by 
the  petitioning  creditor  to  identify  it.  He  ^ays,  it  was  voluntarily  given 
by  the  bankrupt  for  tlie  remainder  of  that  debt,  which  he,  the  petitioning 
creditor,  had  previously  released.  The  bankmpt  has  alleged  in  his  peti- 
tion, that  the  petitioning  creditor  pretended  that  he  held  a  joint  note  of 
the  bankrupt  and  his  father;  which  allegation  the  petitioning  creditor 
has  not  denied ;  and  he  now  produces  a  separate  note,  signed  Joseph 
Hall;  without  proving  whether  it  was  given  by  the  father,  or  the  son. 
The  vital  question  in  this  case — indeed,  the  only  matter  which  the  peti- 
tioning creditor  had  to  substantiate  by  proof  was,  that  this  promissorj^ 
note  was  given  by  tlie  bankrupt.  He  has  wholly  failed  in  such  proof; 
I  am,  therefore,  of  opinion,  that  the  fiat  ought  to  be  annulled. 
,  Sir  G.  Rose. — Upon  the  face  of  the  proceedings,  there  is  certainly  no 
good  petitioning  creditor's  debt ;  for  the  deposition  in  support  of  the 
debt,  made  by  the  petitioning  creditor,  is  for  goods  sold  and  delivered 
by  him  to  the  bankrupt, — the  very  debt  which  the  petitioning  creditor 
had  previously  released  by  deed.  Then  the  question  arises,  whether  the 
promissory  note,  which  has  been  subsequently  set  up,  can  be  considered 
'as  constituting  a  good  petitioning  creditor's  debt,  when  the  only  consider- 
ation for  giving  it  was  the  former  debt  so  released.  Take  the  note  to  be 
the  separate  note  oi  the  bankrupt, — the  onus  is  thrown  on  the  petitioning 
creditor  to  prove,  not  merely  that  a  promissory  note  was  given  by  the 
bankrupt,  but  that  it  was  given  for  a  valuable  consideration.  For,  ac- 
cording to  my  impression,  there  is  no  case  which  stiys,  after  the  debt  is 
extinguished,  that  the  creditor  may  come  against  the  assets  of  his  debtor, 
by  virtue  of  any  subsequent  promise.  If  the  note  had  turned  out  to  be 
a  joint  note  of  the  fether  and  the  son,  I  thhik  the  court  ought  to  have 
marked  its  disapprobation  of  these  proceedings  on  the  part  of  the  peti- 
tioning creditor,  by  assigning  the  bond. 

The  order  made  was  to  annul  the  fiat,  with  costs. 
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Ex  parte  EDWIN  LEAF,  THOMAS  JAMES  SMITH,  and  WIL- 
LIAM  JONES.— In  the  matter  of  JAMES  WINDROSS.— p.  176. 

A^  Bm  and  G.  dissolve  their  partnerphip,  by  B.  retiring  from  the  concern,  and  assigning  all  his 
share  in  the  parlnenihip  i»U)ck,  debt«,  and  effects  to  A.  and  C^  but  no  notice  of  such  assign- 
ment was  given,  individually,  to  the  debtors  of  the  partnership.  A.  and  C.  continue  to  cany 
on  the  tradi*  till  the  death  of  A.  A  fiat  is  then  issued  against  B.  and  C,  as  surviving  p»rt- 
ners  of  A.,  when  some  of  the  debts  due  to  the  firm  uf  the  three  still  remain  uncollected :  Held, 
that  the  joint  creditors  of  the  firm  of  the  three  could  not  prove  against  the  separate  esiat«*s  of 
B.  and  C.,  as  the  outstanding  debts  due  to  the  three  constituted  joint  property  of  that  firm, 
existing  at  the  time  of  the  bankruptcy. 

This  was  a  petition  of  certain  creditors,  praying  that  a  proof  made  by 
other  creditors  under  the  fiat  might  be  expunged,  except  for  the  purpose 
of  assenting  to,  or  dissenting  from,  the  bankrupt's  certificate. 

The  bankrupt  had  carried  on  the  business  of  a  linen-draper  in  copart- 
nership with  George  Dawson  and  John  Simpson,  under  the  firm  of 
Dawson,  Simpson,  and  Whidross;  but  on  the  17th  of  October,  1834,  that 
partnership  was  dissolve^  as  to  Simpson,  and,  by  an  indenture  between 
the  parties  of  that  date,  Simpson  assigned  over  to  Dawson  and  Windross 
his  share  in  all  the  debts  owing  to  the  partnership,  in  the  lease  of  the 
house  where  the  trade  was  carried  on,  and  in  all  the  stock  in  trade  and 
other  effects  belonging  to  the  partnership ;  and  Dawson  and  Windross 
covenanted  to  indemnify  Simpson  from  the  claims  of  all  the  creditors 
of  the  partnership.  Notice  of  this  dissolution  was  duly  published  in  the 
gazette,  and  that  all  the -debts  owing  to  or  by  the  partnership  would  be 
received  and  paid  by  Dawson  and  Windross ;  but  express  notice  of  the 
assignment  was  not  given  to  the  debtors  of  the  firm  of  Dawson,  Simpson, 
and  Windross.  The  creditors  of  that  firm,  also,  did  not  do  any  thing  to 
release  Simpson  from  the  debts  owing  by  the  partnership.  After  this 
dissolution,  Dawson  and  Windross  continued  to  carry  on  the  business, 
under  the  firm  of  Dawson  and  Windross,  until  Dawson's  death,  which 
happened  on  the  10th  of  December,  1834;  and  afterwards  the  business 
was  carried  on  by  Windross  until  his  bankruptcy.  On  the  30th  of  De- 
cember, 1834,  a  fiat  was  issued  against  Windross,  as  surviving  partner 
of  Dawson  and  Windross;  and  on  the  6th  of  January,  1835,  another  fiat 
was  issued  against  Simpson  and  Windross,  as  surviving  partners  of 
Dawson,  Simpson,  and  Windross;  both  of  which  fiats  were  in  the  course 
of  prosecution. 

The  petitioners  were  creditors  of  the  firm  of  Dawson  and  Windross 
for  301/.  7*.  10^.,  which  they  had  proved  under  the  fiat  against  Wind- 
ross. They  were  also  creditors  of  the  firm  of  Dawson,  Simpson,  and 
Windross,  for  20/.  Is.  3d. 

Brown,  Clarkson,  &  Co.,  were  creditors  of  Dawson,  Simpson,  and 
Windross,  for  jKSOO,  but  not  creditors  of  Dawson  and  Windross ;  they 
had,  however,  been  permitted  to  prove  this  sum  under  the  fiat  against 
Windross. 

Edward  Wilson  was  the  holder  of  an  acceptance  of  Dawson,  Simpson, 
and  Windross,  for  jBlOOO,  which  he  had,  prior  to  the  bankruptcy  of  Simp- 
son and  Windross,  negotiated,  and  the  holders  of  it  had  proved  the 
amount  against  the  estate  of  Dawson  and  Windross, 

The  petitioners  alleged,  that  it  was  the  duty  of  the  assignees  under  the 
fiat  against  Windross,  to  have  opposed  such  proofs,  and  that  the  petition- 
ers had  reason  to  believe  that  such  proofs  were  not  duly  opposed   That 
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many  of  the  debts  due  to  the  firm  of  Dawson,  Simpson,  and  Windross, 
were,  at  the  time  of  issuing  the  fiat  against  Windross,  uncollected  and 
iinreceived ;  and  that  in  consequence  of  the  parties  so  indebted  having 
had  no  sufficient  notice  of  the  assignment  made  by  Simpson  to  Dawson 
and  Windross,  such  debts  must  be  considered  as  in  the  order  and  dispo- 
sition of  Simpson  and  Windross,  as  surviving  partners  of  Dawson  at  the 
time  of  their  bankruptcy. 

The  prayer  was,  that  it  might  be  declared  that  the  creditors  of  the 
firm  of  Dawson,  Simpson,  and  Windross,  ought  not  to  receive  dividends 
under  the  fiat  against  Windross,  concurrently  with  the  creditors  of  Wind- 
ross, in  his  own  right,  or  as  surviving  partner  of  Dawson,  and  that  such 
proof  might  be  directed  to  stand  for  the  purpose  only  of  assent  to  or  dis- 
sent from  the  certificate  of  Windross,  and  niight  in  all  other  respects  be 
expunged;  and  that  the  costs  of  the  petition  might  be  paid  by  Brown, 
Clarkson,  &  Co.,  or  out  of  the  estate  of  Simpson  and  Windross,  or  the 
estate  of  Dawson  and  Windross. 

Mr.  Bethell  appeared  in  support  of  the  petition. 

Mr.  Swansto?iy  and  Mr.  Anderdon^  for  the  respondents.  Brown,  Clark- 
son  and  Co.  It  is  not  disputed,  that  if  there  was  any  joint  estate  of  the 
three,  then  the  joint  creditors  of  the  three  could  not  prove  against  the 
estate  of  the  one.  But  in  this  case,  where  the  three  entered  into  an 
agreement  that  the  property  of  the  three  should  become  the  property 
of  the  two,  that  was  an  absolute  change  of  ownership ;  and  after  the 
assignment  from  Simpson  of  his  share  in  the  property  to  Dawson  and 
Windross,  no  Court  of  Equity  would  have  permitted  him  afterwards  to 
deal  with  any  portion  of  the  efiecls  belonging  to  the  former  partnership. 
There  was  no  longer,  therefore,  any  joint  property  of  Dawson,  Simpson, 
and  Windross.  Nobody  questions  the  bona  fides  of  the  assignment ; 
and  thougli  it  is  admitted  that  no  express  notice  was  given  of  the  assign- 
ment to  some  of  the  debtors  of  the  three,  yet  the  doctrine  of  reputed  owner- 
ship does  not  apply  to  the  facts  of  this  case.  In  Ex  parte  Williams^W 
Ves.  3,  where  there  was  a  dissolution  of  partnership  by  the  retirement 
of  a  partner,  followed  by  the  bankruptcy  of  the  other,  Lord  Eldon  held, 
that  tlie  right  of  the  jonit  creditors  against  joint  property  remaining  in 
specie,  depended  upon  the  bona  fides  of  the  transaction,  and  whether, 
by  the  bargain  for  the  dissolution,  that,  which  was  the  property  of  all, 
had  become  the  property  of  one.  "In  Ex  parte  Bvjffin,''  6  Ves.  119, 
his  lordship  added,  "  there  could  be  no  doubt  upon  that,  a  legal  instru- 
ment being  produced,  the  legal  eflect  of  which  was  such  as  I  have  stated. 
That  case  was  no  more  than  that  a  bankruptcy  happening  a  considerable 
time  after  the  execution  of  the  deed,  the  effects  came  to  be  considered 
the  separate  effects  of  the  trader,  in  whose  hands  they  were  left,  and 
the  other  was  only  to  come  in  as  a  creditor.  Upon  the  facts  of  this  case, 
without  saying  whether  the  conclusion  of  the  commissioners  as  to  the 
joint  debts  is  right,  there  is  distinct  evidence  of  an  agreement,  that  the 
joint  effects  should  be  considered  separate  effects;  and  that  fact  calls 
upon  me  to  declare  the  conclusion  of  law,  that  these  are  separate 
effects."  Now,  there  being  in  the  present  case  nn  absolute  assignment 
from  Simpson  to  Dawson  and  Windross  of  all  his  share  in  the  property 
of  the  partnership,  it  follows  that  what  were  previously  the  joint  effects 
of  the  three  became  then  the  separate  effects  of  the  two,  and  consequent- 
ly there  could  be  no  longer  any  joint  property  remaining  of  Dawson, 
8impuon,  and  Windross.     Dawson  being  dead,  and  a  fiat  having  issued 
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against  Windross,  as  the  surviving  partner,  the  assignees  of  Windross 
must  take  his  estate,  subject  to  all  the  equities  at  the  time  of  his  bank* 
ruptcy;  one  of  which  was,  that  the  debts  of  the  three  were  chargeable 
on  the  property  assigned  to  the  two.  In  the  presant  case,  the  real 
ownership  of  the  property  of  the  former  partnership  of  Dawson,  Simp- 
son, and  Windross,  was  in  Windross,  the  surviving  partner,  and  the 
representatives  of  the  deceased  partner  Dawson.  In  Co.  Lilt.  182,  a,  it 
is  laid  down  under  the  title  of  Joint-tenants,  that  there  is  an  exception  to 
the  general  rule  applicable  to  joint-tenants,  in  the  case  of  joint-merchants, 
as  between  whom  the  property  they  have  as  partners,  sliall  not  survive, 
but  go  to  the  executors  of  him  that  deceastith;  tiie  rule  being,  that^'w^ 
acerescendi  inter  mercatores  pro  benejicio  commercu  locum  non  habet. 
There  was  no  property  here  in  the  possession,  ordjr,  or  disposition  of 
Simpson,  with  the  consent  and  permission  of  the  true  owners,  namely, 
Windross  and  Dawson's  representatives.  If  the  three  partners  had  all 
been  living,  it  might  then  perhaps  have  been  considered  a  case  of 
reputed  ownership.  But,  as  there  is  no  joint  property  of  the  three,  and 
no  solvent  partner,  the  joiiit  creditors  of  the  three  can  prove  against  the 
estate  of  either  partner.  The  only  rule  in  bankruptcy  which  can  affect 
the  rights  of  the  parties,  namely,  that  as  to  reputed  ownership,  is  here 
wholly  inapplicable ;  for,  at  the  moment  of  the  bankruptcy,  the  pos- 
session of  all  the  effects  of  the  former  paitnership  of  Dawson,  Simpson, 
and  Windross,  was  in  Windross  alone.  Here  there  is  no  outstanding 
estate  of  the  original  partnership.  The  death  of  Dawson  distinguishes 
this  case  from  those  in  the  books,  namely,  Ex  parte  Burton^  1  G.  &  J. 
207;  Ex  parte  Usborne^  lb.  358;  Ex  parte  fVheelerj  Buck,  25;  and  Ex 
parte  Liddiard^  2  Mont.  &  A.  87. 

Mr.  Betheily  in  reply.  In  the  present  case  there  was  no  actual  owner- 
ship in  the  representatives  of  Dawson,  the  deceased  partner;  and  as  no 
notice  was  given  to  the  debtors  of  the  former  partnership  of  the  assign 
raent  from  Simpson  to  Dawson  and  Windross,  the  debts,  according  to  the 
doctrine  of  all  the  cases,  continued  to  be  the  property  of  Dawson,  Simp- 
son, and  Windross.  The  representatives  of  the  deceased  partner  have  no 
interest  at  law,  or  in  equity,  in  the  partnersliip  property.  All  that  they 
can  demand  is  an  account. 

Mr.  Montagu  appeared  for  the  assignees  of  Simpson  and  Windross. 

Mr.  C/iing,  and  Mr.  Keene,  appeared  for  two  of  the  assignees  of 
Windross,  who  were  joint  creditors  of  the  former  partnership. 

Erskine,  C.  J. — The  question  raised  on  this  petition  is,  whether,  at 
the  time  of  the  bankruptcy  of  Windross,  there  was  any  joint  property 
of  Dawson,  Simpson,  and  Windross;  because  the  only  ground  on  which 
the  proof  of  Brown,  Clarkson,  and  Co.  can  be  permitted  to  stand  is,  that 
there  was  then  no  joint  fund  belonging  to  the  former  partnership.  As 
the  question  is  an  important  one,  I  should  wish  for  a  little  time  to  con- 
sider my  opinion.  But  my  present  impression  is,  that  the  commissioners 
have  done  wrong  in  saying  that  there  was  no  joint  property. 

Sir  G.  Rose. — I  think  there  can  be  no  doubt  that,  with  respect  to  the 
debts  owing  to  the  original  partnership,  of  the  assignment  of  which  no 
notice  was  given  to  the  debtors,  they  remain  the  property  of  Dawson^ 
Simpson,  and  Windross ;  for  I  have  no  hesitation  in  saying,  that  upon 
reference  to  the  orders  made  in  former  cases  on  this  subject,  they  will 
be  found  to  contain  that  protection  to  the  creditors  of  the  original  firm. 
It  is  impossible  to  challenge  this  proposition,  namely,  that  on  the  very 
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eve  of  bankruptcy  that  can  be  made  the  separate  property  of  two 
partners,  which  was  previously  the  property  of  three.  The  question  in 
this  case  is,  how  far  the  joint  creditors  of  a  partnership  can  come  against 
the  separate  property  of  an  individual  partner.  It  cannot  be  pretended 
for  one  moment  that  they  can  do  so,  while  there  is  one  farthing  of  the 
joint  fund  remaining.  I  think  there  was  here  joint  property,  within  the 
meaning  of  the  rule  which  has  been  uniformly  the  guidance  of  the  court 
upon  questions  of  this  nature ;  and,  consequently,  that  the  joint  creditors 
of  Dawson,  Simpson,  and  Windross  cannot  come  agahist  the  separate 
estate  of  Windross.  No  joirtt  property  of  the  three,  which  remained  in 
specie  at  the  time  of  the  bankruptcy  of  Simpson  and  Windross,  would 
pass  to  the  separate  creditors  of  Windross ;  and  the  same  observation 
applies  to  the  debts  owing  to  the  firm  of  the  three,  if  no  notice  was 
given  to  the  debtors  of  the  assignment. 

Cur.  adv.  viilt. 

Erskine,  C.  J. — In  this  case,  Dawson,  Simpson,  and  Windross  had, 
down  to  the  17th  of  October,  1834,  carried  on  business  together  as 
partners,  and  had,  in  the  course  of  their  trade,  contracted  joh)t  debts 
and  liabilities,  and  had  also  become  jointly  interested  in  debts  contracted 
by  other  persons,  and  then  due  to  the  firm.  On  the  17th  October,  1834, 
Simpson  retired  from  the  firm,  and  assigned  all  his  share  of  the  partner- 
ship effects  and  credits  to  Dawson  and  Windross,  who,  on  their  parts, 
covenanted  to  pay  all  the  debts  of  the  firm,  and  to  indemnify  Simj)son- 
Notice  of  this  arrangement  was  inserted  in  the  Gazette,  and  Dawson 
and  Windross  took  possession  of  ail  the  partnership  effects,  and  con- 
tinued to  carry  on  the  trade  till  the  lOth  December,  1834,  when  Dawson 
died;  then  Windross  contiimed  to  carry  on  the  business  alone  till  the 
30th  of  the  same  month,  when  he  became  bankrupt,  and  a  separate  fiat 
was  issued  against  him.  On  the  6th  of  January,  1835,  a  joint  fiat  was 
issued  against  Simpson  and  Windross,  under  which  they  were  adjudged 
bankrupts,  and  assignees  were  appointed.  At  that  time  some  of  the 
debts  due  to  the  original  partnership,  and  some  of  the  debts  due  from 
them,  still  remained  outstanding  and  unpaid.  Some  of  the  joint  creditors 
of  the  firm  of  Dawson,  Simpson,  and  Windross,  applied  to  prove  their 
debts  against  the  separate  estate  of  Windross,  and  were  permitted  so  to 
do ;  and  this  petition  is,  in  effect,  an  appeal  from  the  decision  of  the 
commissioners,  in  admitting  such  proof 

Now,  as  in  bankruptcy  joint  creditors  are  not  allowed  to  prove  against 
the  separate  estate  of  one  member  of  a  firm,  in  any  case  where  there  is 
joint  property,  however  small,  («)  the  question  before  the  court  was  re- 
duced to  the  single  point,  whether  the  outstanding  debts  originally  due 
to  Dawson,  Simpson,  and  Windross  are  to  be  considered  as  the  joint  pro- 
perty of  that  firm.  The  question  appears  to  have  been  argued  before 
the  commissioner,  upon  the  ground,  that  as  no  notice  had  been  given  to 
the  debtors  of  the  assignment  of  Simpson's  interest  to  Dawson  and 
Windross,  the  debts,  upon  the  death  of  Dawson,  were  in  the  order  and 
disposition  of  Simpson  and  Windross,  aifd  therefore  passed  to  their 
assignees  under  the  joint  fiat.  And  the  commissioners,  having  decided 
that  the  debts  did  not  pass  under  the  72d  section  of  the  banknipt  a<n. 
appear  to  have  overlooked  the  further  question,  whether  they  were  not 
applicable,  in  the  first  place,  to  the  payment  of  the  joint  creditors  of 

(a)  As  to  the  reason  and  justice  of  the  rule,  excliiiling  joint  creditors  from  proving  asaiii«t  the 
feparata  estate,  if  there  is  the  smallest  portion  of  joint  property,  see  i  Deac  B.  1^.  649,  note  (1.) 
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Dawson,  Simpson,  and  Windross.  I  am  of  opinion,  that  they  are  so 
applicable,  and,  therefore,  to  that  extent,  that  there  is  joint  property. 
And  I  rest  this  opinion,  not  upon  the  ground  that  the  debts  were  in  the 
jrder  and  disposition  of  Simpson  and  Windross,  and  so  passed  to  their 
assignees  under  the  72d  section  of  the  bankrupt  act ;  but  upon  this,  that 
although  by  the  assignment  in  October,  1834,  the  property  in  the  debts 
passed  in  equity  to  Dawson  and  Windross,  yet  that  Simpson  retained  a 
lien  upon  them,  as  against  Dawson  and  Windross,  so  long  as  any  of 
the  joint  creditors  remain  unpaid ;  and  tha^  that  equity  would  only  be 
defeated,  as  against  the  creditors  of  Dawson  and  Windross,  by  Simp- 
son's permitting  them  to  have  the  exclusive  order  and  disposition  of  the 
debts  so  assigned,  according  to  the  principle  explained  in  Ex  parte  Row- 
landsoriy  1  Rose,  416. 

Now,  in  order  to  invest  them  with  the  exclusive  order  and  disposition 
of  these  debts,  notice  to  the  debtors  of  the  assignment  by  Simpson  was 
necessary.  It  is  admitted,  that  no  specific  notice  was  given ;  but  it  has 
been  contended,  that  the  notice  in  the  gazette  was  sufficient;  but  this  is 
contrary  to  many  decided  cases,  and  is  especially  inconsistent  with  the 
decision  in  Ex  parte  Burton^  1  G.  &  J.  207,  and  Ex  parte  Usborne^ 
1  G.  &  J.  358,  which  were  cited  at  the  bar,  and  in  both  of  which  notice 
in  the  gazette  was  given.  The  debts,  therefore,  remained  in  the  order 
and  disposition  of  Dawson,  Simpson,  and  Windross,  and  never  were  in 
the  exclusive  order  and  disposition  of  Dawson  and  Windross,  or  of  Wind- 
ross alone.  Simpson's  lien  therefore  still  remained ;  under  which  he, 
and  the  creditors  working  out  their  rights  through  his,  might  insist  that 
those  debts  should  be  first  applied  in  payment  of  the  joint  debts  of  the 
three ;  and  then,  to  the  extent  of  those  debts,  there  is  joint  properly ; 
which  excludes  this  case  from  the  exception  under  which  joint  creditors 
are  sometimes  permitted  to  prove  against  the  separate  estates  of  some 
of  their  debtors.  The  commissioners,  therefore,  should  keep  distinct  ac- 
counts of  the  estate  of  the  three,  as  well  as  of  the  two  partners,  and  also 
of  the  separate  estates  of  each ;  and  the  joint  creditors  of  the  original 
firm  should  receive  dividends  only  out  of  the  joint  estate  of  the  three. 
Sir  J.  Cross  and  Sir  G.  Rose  concurred. 

Tlie  order  declared,  that  the  debts  due  to  Dawson,  Simpson,  and 
Windross,  which  were  outstanding  and  unreceived  at  the  date 
of  the  fiat  issued  against  Windross,  were  the  joint  property  of 
Simpson  and  Windross,  as  surviving  partners  of  Dawson ;  that 
the  creditors  of  Dawson,  Simpson,  and  Windross  were  not  enti- 
tled to  prove  against  the  separate  estate  of  Windross,  for  the  pur- 
pose  of  receiving  dividends ;  that  all  farther  proceedings  under 
the  separate  fiat  against  Windross  should  be  suspended,  and  the 
proofs  and  proceedings  already  had  and  taken  be  transferred  to 
those  under  the  joint  fiat  against  Simpson  and  Windross,  without 
prejudice  to  the  rights  of  any  parties;  that  distinct  accounts 
should  be  kept  of  the  joint  estates  of  Dawson,  Simpson,  and 
Windross,  and  of  Dawson  and  Windross,  and  of  the  respective 
separate  estates  of  John  Simpson  and  James  Windross,  and  that 
such  joint  estates  should  be  divided  among  the  respective  cre- 
ditors of  the  joint  estates ;  that  the  costs  of  keeping  such  distinct 
accounts  should  be  paid  out  of  the  respective  estates ;  and  that 
the  costs  of  the  petition  should  be  paid  out  of  the  joint  estate  of 
Simpson  and  Windross,  as  surviving  partners  of  Dawson, 
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Ex  parte  FREDERICK  WILLIAM  BENECKE.— In  the  matter  of 
CHARLES  PEARSON.— p.  186. 

The  petitioner  covenants  with  the  bankrupt,  that  he  will  procure  a  lease  to  be  granted  to  him 
of  certain  premises  by  a  third  peraon : — Held,  that  this  was  an  agreement  for  a  leaise,  within 
the  75tb  section  of  the  bankrupt  act ;  and  that  the  petitioner  was  entitled  to  call  on  the 
aseigneea  to  elect,  whether  they  would  accept  or  decline  such  agreement. 

This  was  a  petition  calling  upon  the  assignees  to  elect  whether  they 
would  accept  or  decline  an  agreement  for  a  lease,  which  had  been  en- 
tered into  between  the  petitioner  and  the  bankrupt,  under  the  following 
circumstances : 

The  petitioner,  who  had  carried  on  the  business  of  a  manufacturing 
chymist,  at  Deptford,  agreed,  in  consideration  of  two  bonds  to  be  given 
him  by  the  bankrupt,  to  transfer  to  the  latter  the  goodwill  of  his  busi- 
ness, and  to  procure  him  a  lease  of  the  premises  where  the  same  was 
carried  on.  And  accordingly,  by  articles  of  agreement  entered  into  be- 
tween them,  on  the  30th  July,  1833,  the  petitioner  covenanted  with  die 
bankrupt  that  he  would,  on  or  before  the  29lh  September  then  next, 
procure  to  be  granted  by  R.  Edmonds,  Esquire,  (who  was  seised  of  the 
fee-simple  of  the  property,)  unto  the  bankrupt,  a  good  and  effectual 
lease  of  the  premises  in  question,  for  the  term  of  eighteen  years  from  the 
25th  December  then  last,  at  the  yearly  rent  of  £200,  subject  to  the  cove- 
nants set  forth  in  the  schedule  to  the  said  agreement ;  and  that  he  would 
also,  on  the  1st  August  then  next,  deliver  up  the  possession  of  the  pre- 
mises to  the  bankrupt,  together  with  the  plant,  utensils,  and  fixtures,  be- 
longing thereto,  which  were  used  by  the  petitioner  in  his  trade  of  a 
manufacturing  chymist.  The  bankrupt,  on  his  part,  covenanted  with 
the  petitioner,  among  other  things,  that  he  would  accept  such  lease, 
without  requiring  any  evidence  of  the  lessor's  title,  and  would,  on  the  1st 
August  then  next,  accept  and  take  possession  of  the  premises,  and  would 
also  execute  and  deliver  unto  the  petitioner  a  bond  in  a  sufficient  penalty 
for  securing  the  due  payment  of  je3200  by  certain  yearly  instalments, 
and  interest,  and  likewise  another  bond  for  securing  the  payment  of 
i)6000,  and  interest,  at  the  end  of  five  years  from  the  1st  August ;  and 
that  for  better  securing  the  payment  of  the  last-mentioned  bond,  he 
would  execute  a  mortgage  to  the  petitioner  of  the  said  premises  and  fix- 
tures. And,  for  the  due  performance  of  the  several  stipulations  con- 
tained in  this  agreement,  each  of  the  parties  bound  himself  to  the  other 
in  the  sum  of  ^62000  as  liquidated  damages. 

In  consequence  of  some  objections  to  the  title  of  the  lessors,  no  lease 
of  the  property  was  procured  by  the  petitioner  to  be  executed  by  the 
bankrupt  on  the  1st  of  August,  1834,  when  the  first  instalment  on  the 
bond  became  due.  To  recover  this  instalment,  the  petitioner  brought 
an  action  against  the  bankrupt  in  the  Court  of  Exchequer,  and  obtained 
judgment,  which  the  bankrupt  endeavoured  to  stay  by  fihng  a  bill  in 
Chancery  for  an  injunction,  which  was  dismissed  with  costs. 

On  the  19th  June,  1835,  the  fiat  was  issued;  whereupon  the  petition- 
er's solicitor  applied  to  the  assignees,  to  ascertain  whether  they  would 
accept  or  decline  the  agreement  for  the  lease ;  and,  receiving  no  answer 
to  the  application,  sent  them  an  abstract  of  the  title  upon  which  the 
agreement  was  entered  into,  and  offered  them  any  further  information 
in  his  power ;  stating,  that  a  good  title  could  be  made  by  the  lessors,  ar.  ^ 
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that  they  were  willing  to  execute  the  lease ;  requesting  also  an  answer, 
whether  they  would  accept  or  decline  the  agreement ;  and  giving  them 
notice,  that  if  they  did  not  return  an  answer  on  a  certain  day,  a  petition 
would  bo  presented  to  compel  them  to  elect.  A  copy  of  this  notice  was 
also  served  upon  the  sohcitors  to  the  fiat.  No  answer  being  returned  lo 
this  application,  the  present  petition  was  presented,  praying,  that  if  the 
assignees  declined  the  agreement,  the  court  would  order  them  to  deliver 
up  to  the  petitioner  immediate  possession  of  the  premises. 
Mr.  Hull  appeared  in  support  of  the  petition. 

Mr.  SfoansfoNy  and  Mr.  Sidebollomy  for  the  assignees.  The  petitioner 
has  in  this  case  entered  into  a  contract  with  the  bankrupt,  which  he  him- 
self is  unable  to  perform ;  the  court,  therefore,  has  no  jurisdiction  to 
make  any  order  on  this  petition ;  for  the  petitioner  cannot  come  here  to 
force  the  assignees  to  elect  whether  they  will  perform  an  agreement, 
wlien  it  is  beyond  his  power  to  fulfil  the  agreement  on  his  own  part. 
The  mode  of  dealing  with  a  petition  of  this  description  is  just  the  same 
as  if  the  petitioner  had  filed  a  bill  in  a  Court  of  Equity  for  the  specific 
performance  of  an  agreement ;  when,  if  he  could  not  perform  his  own 
part  of  the  agreement,  hi^  bill  would  be  dismissed.  But  even  if  the 
petitioner  had  the  power  to  fulfil  the  contract,  he  is  not  entitled  to  any 
order  under  the  75th  section  of  the  bankrupt  act.  This  is  not  a  contract 
by  the  petitioner  to  grant  a  lease,  but  only  an  agreement  to  prociure  one 
to  be  granted ;  and  an  agreement  of  this  nature  is  not  within  the  mean- 
ing or  the  language  of  the  act  of  Parliament,  which  describes  the  party 
entitled  to  apply  to  the  court  for  an  order  against  the  assignees,  as  "  the 
lessor,  or  sucii  person  agreeing  lo  grant  a  lease." 
Mr.  Iluil,  in  reply,  was  stopped  by  the  court. 

Erskine,  C.  J. — ^The  question  is,  not  whether  the  assignees  are  justi- 
fied in  objecting  to  the  proposed  lease,  but  whether  they  will  abandon 
the  agreement,  or  not.  I  tliink  the  petitioner  is  entitled  to  the  order  he 
asks. 

Sir  J.  Cross. — The  petitioner  in  this  case  undertakes,  that  some  other 
persons  shall  grant  a  lease  to  the  bankrupt  Surely  that  amounts  to  "  an 
agreement  for  a  lease,"  within  the  meaning  of  the  act  of  Parliament. 

Sir  J.  Rose. — The  petitioner  has  a  right  to  come  here  and  require  the 
assignees  to  say,  whether  they  will  perform  the  contract  or  not,  which 
the  bankrupt  entered  into  previous  to  his  bankruptcy.  If  they  elect  to 
perform  the  agreement,  then  the  petitioner  must  perform  his  part  of  it ; 
otherwise,  his  petition  will  be  dismissed  with  costs. 

Mr.  Swanston  then,  on  the  part  of  the  assignees,  elected  to  decline 
the  benefit  of  the  agreement ;  provided  the  petitioner  would  give  up  the 
two  bonds  for  £3200  and  £6000. 

Mr.  Hull  had  no  objection  to  give  up  the  bonds,  but  not  a  covenant 
for  unliquidated  damages  contained  in  the  articles  of  agreement. 

The  order  finally  made  was,  that  the  assignees,  electing  to  decline 
the  agreement  for  the  lease,  should,  within  a  week,  deliver  up  to 
the  petitioner  the  possession  of  the  premises,  with  the  plant  and 
machinery,  as  they  had  been  deUvered  to  the  bankrupt ;  and  that 
the  petitioner  should,  within  the  like  period,  deliver  up  to  the 
assignees  the  agreement,  and  also  the  bonds  executed  by  the 
bankrupt,  without  prejudice  to  any  right  of  proof  or  remedy 
under  the  fiat,  or  otherwise ;  the  assignees  to  have  their  costs 
out  of  the  estate. 

8e2 
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Ex  parte  BLAKE.— In  the  matter  of  CALCRAFT.— p.  191. 

A  separate  fiat  having  issaed  against  one  of  thrre  partnera,  tt  was  orvlered,  that  another  separate 
fiat,  which  was  about  to  be  issued  against  one  of  the  other  partners,  should  be  directed  to  the 
same  comniissiuners  as  those  named  in  the  first  fiat. 

In  this  case,  a  sepafate  fiat  having  issued  against  one  of  three  part- 
ners, and  another  separate  fiat  being  about  to  be  issued  against  one  of 
the  other  partners,  appHcation  was  made  at  the  bankrupt  office  to  have 
the  second  fiat  directed  to  the  same  commissioners  as  those  named  in  the 
first ;  but  the  office  thought  tiie  17th  section  of  the  bankrupt  act  did  not 
apply  to  a  case  of  this  description. 

Mr.  Swanston  now  moved  for  an  order,  that  the  second  fiat  might  be 
directed  to  the  same  commissioners.  The  words  of  the  17th  section  of 
the  G  Geo.  4,  c.  16,  are,  "  If,  after  a  commission  issued  against  any  two 
or  more  members  of  a  firm,  any  other  commission  or  commissions  shall 
be  issued  against  any  other  member  or  members  of  such  firm,  such 
other  commission  or  commissions  shall  be  directed  to  the  commissioners 
to  whom  the  first  commission  was  directed.*'  In  describing  the  first 
commission,  the  clause  certainly  specifies  one  issued  against  two  or 
more  members  of  a  firm ;  so  that  there  was  some  reason  for  the  doubt 
expressed  at  the  office,  whether  the  section  was  applicable  to  a  case 
where  the  first  commission  or  fiat  was  issued  against  only  one  member 
of  a  firm.  But  it  is  submitted,  that  the  real  intent  of  the  statute  was, 
that  a  second  fiat  should  in  all  cases  be  directed  to  the  same  commis- 
sioners, as  those  named  in  a  previous  fiat  against  any  member  of  a  part- 
nership. The  eleventh  general  order  («)  applies  only  to  second  or  re- 
newed fiats  against  the  same  party,  which  are  directed  to  go  to  the  same 
commissioners,  before  whom  the  former  commission  or  fiat  was  prose- 
cuted. 

Erskine,  C.  J. — I  think  it  is  right  that  the  second  fiat  in  this  case 
should  be  directed  to  the  same  commissioners  as  those  named  in  the 
first.  I  thought,  indeed,  that  there  had  been  a  general  order  to  that 
efiect. 

The  rest  of  the  court  concurring,  it  was 

Ordered  as  prayed. 

(a)  See  I  Deac.  dc  Chit  App.  zxv. 


Ex  parte  TOPHAM.— In  the  matter  of  BATH.— p.  192. 

Where  an  official  assignee  made  default,  in  not  accounting  for  moneys  received,  the  conrt  pe^ 
mitted  the  creditors'  assignee  to  use  the  names  of  the  chief  registrars  in  suing  the  auretiei 
upon  the  bond. 

The  official  assignee,  who  had  been  originally  appointed  under  this 
fiat,  became  insolvent  in  January,  1833;  upon  wliich  he  was  removed 
from  his  appointment,  and  shortly  afterwards  died  in  the  King's  Bench 
prison.  In  February,  1835,  an  audit  meeting  was  held  before  the  com- 
missioner, when  a  balance  of  55/.  8^,  was  then  found  due  to  the  bank- 
rupt's estate  from  Lowe,  the  insolvent  official  assignee.  This  was  a 
petition  from  the  creditors'  assignee,  praying  that  the  chief  registrars,  to 
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whom  Lowe  and  his  sureties  had  entered  into  a  boiid  {a)  to  account 
for  moneys  received  by  him  upon  his  appointment  as  official  assignee, 
might  forthwith  assign  such  bond  to  the  petitioner,  to  enable  him  to 
put  the  same  in  force,  for  the  receiving  of  the  551.  Ss, ;  or  that  the 
petitioner  might  be  permitted  to  sue  upon  the  bond  in  the  names  of  t!ie 
chief  registrars,  upon  executing  to  them  a  proper*  indemnity;  or  that  the 
chief  registrars  might  be  ordered  to  put  such  bond  in  force,  for  enforcing 
the  payment  of  the  balance  so  due  from  Lowe. 
Mr.  Keene  appeared  in  support  of  the  petition. 
Mr.  J.  Russell,  who  appeared  for  three  of  the  six  sureties  on  the 
bond,  submitted  that,  whatever  order  was  made  on  this  occasion,  it 
ought  not  to  apply  to  these  three,  as  they  had  already  paid  their  propor- 
tion of  contribution,  to  make  good  the  sum  for  which  Lowe  had  not 
accounted. 

The  court  ordered,  that  the  petitioner  might  use  the  names  of  the 

chief  registrars  in  suing  upon  the  bond,  upon  giving  them  a 

proper  indemnity. 

(a)  See  Rule  22,  1  Deac  &  Chit  App.  xxviL 


Ex  parte  CATTARAL.— In  the  matter  of  BIRD.— p.  193. 

Where  two  asBignees  were  elected,  one  of  whom  was  chosen  without  hu  own  consent,  and  re- 
fused to  senre,  the  court  directed  a  new  choice  altogether. 

This  was  a  petition  presented  by  creditors,  for  a  new  choice  of  as- 
signees. It  appeared,  that  two  had  been  elected  at  the  meeting  before 
the  commissioners ;  but  that  one,  having  been  chosen  without  his  own 
consent,  refused  to  serve. 

Mr.  Duckworth,  and  Mr.  Keene,  appeared  in  support  of  the  petition. 

Mr.  J,  Russell,  who  appeared  for  Smith,  the  other  assignee,  said,  that 
it  was  for  some  time  doubtful  whether  the  party  would  consent  or  not 
to  serve ;  and  that  the  bankrupt's  estate  was  now  nearly  wound  up. 

Erskine,  C.  J. — For  Smith's  own  indemnity,  he  ought  to  consent  to 
this  application.  If  he  is  elected  sole  assignee,  he  will  then  be  a  legal 
assigtiee.     He  is  now  an  illegal  assignee. 

Order  made  for  new  choice ;  petitioners  to  have  their  costs  out  of 
the  estate ;  Smith,  the  opposing  assignee,  to  pay  his  own. 


Ex  parte  BURN  and  Others.— In  the  matter  of  ISAACS.— p.  194. 

The  aignatare  of  one  of  three  assignees  to  a  petition  was  attested  by  the  solicitor,  who  presented 
the  petition,  under  the  word  ** witness"  without  stating  hini  to  be  solicitor  in  the  matter  of 
the  petition :  Hdd^  a  sufficient  attestation. 

Where  one  commissioner  bad  attended  to  the  proceedings  under  a  fiat,  and  had  taken  the  bank- 
rupt's last  examination,  and  the  bankrupt  obtained  the  signature  of  another  commissioner  to 
his  certificate,  the  court  referred  the  certificate  back  to  the  first  commissioner,  in  order  to  ex- 
amine the  bankrupt,  and  decide  whether  he  would  sign  his  certificate. 

This  was  llie  petition  of  the  assignees  to  stay  the  bankrupt's  cer- 
tificate. 

Mr.  Swansion,  and  Mr.  Bichner,  appeared  in  support  of  the  petition. 
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Mr.  T\ms8,  and  Mr.  •Syrton^  for  the  bankrupt,  objected,  that  two  of 
the  petitioners  had  signed  the  petition,  without  the  attestation  of  a  soli- 
citor, the  attestation  being  merely  by  the  solicitor's  clerk;  and  that 
although  the  signature  of  the  third  petitioner  was  attested  by  a  solicitor, 
under  the  word  "  wiinessj^  yet  the  attestation  did  not  state  him  to  be 
solicitor  in  the  matter  of  the  petition.  Ex  parte  Cracklaw^  Mont.  353, 
decides,  that  a  mere  attestation  of  the  solicitor  to  the  petition,  and  not 
to  the  petitioner,  is  insufficient.  The  reverse  of  this  must  be  equally 
fatal ;  and  any  defect  of  this  nature,  in  the  attestation  of  a  petition  to 
stay  the  bankrupt's  certificate,  cannot  be  amended ;  Ex  parte  Tanner^ 
2  Deac.  &  Ch.  563. 

Erskine,  C.  J. — I  think  the  word  "  witness*^  here  is  sufficient,  as  to 
the  attestation  by  the  solicitor  of  the  signature  of  one  of  the  petitioners ; 
the  solicitor  being  the  actual  solicitor  presenting  the  petition.  In  Ex 
parte  Cracklow^  it  was  doubtful  whether  the  word  ^^  witness*^  related  to 
the  lord  chancellor's  signature,  or  to  that  of  the  petitioner.  Here,  the 
attestation  is  "  fVitness  to  the  signature  of  A,  JS,'*  The  attestation  of 
the  signatures  of  the  two  other  petitioners  by  a  clerk  is,  certainly,  con- 
trary to  Lord  Eldon's  general  order  of  the  12th  August,  1809.  («)  But 
since  the  establishment  of  this  court,  a  solicitor,  who  is  admitted  as  an 
officer  of  the  court,  is  responsible  for  the  correctness  of  any  petition  to 
which  he  affixes  his  name ;  and  it  may,  at  any  rate,  be  received  as  the 
petition  of  the  one  assignee,  whose  signature  is  attested  by  the  solicitor. 

Mr.  Twiss^  and  Mr.  Ayrton^  then  objected  that  one  assignee  could  not 
present  a  petition  without  the  others  joining  m  it,  or  being  served  with 
a  copy  of  it ;  Ex  parte  Harris^  2  Deacs  &  C.  4  ;  and  that  one  assignee 
could  not  sign  a  petition  for  his  co-assignees ;  Ex  parte  Morgan^ 
Buck,  109. 

The  court  overruled  the  objection. 

Mr.  Swanstonj  and  Mr.  Bichnery  then  stated  the  contents  of  the  peti- 
tion ;  which  alleged,  that  the  bankrupt  had  not  given  up  some  of  his 
property ;  and  that  Mr.  Commissioner  Williams,  who  had  attended  to 
the  proceedings  under  tlie  fiat,  and  had  taken  the  bankrupt's  last  exami- 
nation, being  out  of  town  when  the  certificate  was  ready  for  tl)e  signa- 
ture of  the  commissioner,  the  bankrupt  had  improperly  and  clandestinely 
obtained  the  signature  of  Mr.  Commissioner  Merivale. 

The  court  said,  that  the  allegation  in  tlie  petition,  of  the  banknipt  not 
having  given  up  some  of  his  property,  was  no  ground  for  staying  the 
certificate,  if  he  had  disclosed  such  property ;  but  that  as  the  fiat  had 
been  worked  by  Mr.  Commissioner  Williams,  and  Mr.  Commissioner 
Merivale  had  no  knowledge  of  the  previous  examinations,  the  certificate 
ought  to  go  back  to  Mr.  Williams,  to  examine  the  bankrupt,  and  decide 
whether  he  would  sign  the  certificate,  or  not. 

Ordered,  that  the  certificate  be  referred  back  to  Mr.  Commissioner 
Williams,  to  review  the  same ;  the  assignees  to  have  their  costs 
out  of  the  estate,  and  those  of  the  bankrupt  to  be  reserved. 

(a)  See  2  Deac.  B.  L.  99. 
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5x  parte  ABRAHAM  HENRY  CHAMBERS  the  elder.— In  the 
matter  of  ABRAHAM  HENRY  CHAMBERS  the  elder,  and 
ABRAHAM  HENRY  CHAMBERS  the  younger.— p.  197. 

A  bankrupt  is  not  estopped  from  petitioning  to  supersede,  although  he  has  surrendered  to  his 
commission,  interfered  in  the  choice  of  assignees  and  the  disposition  of  the  estate,  and  has  also 
passed  his  last  examination,  and  endeavoured  to  ol»tain  his  citrtificate. 

A  bankrupt  is  not  bound  by  acts  of  acquiescence,  when  he  is  ignorant  of  his  rights.  A  judg- 
ment at  law,  establishing  the  ▼alidity  of  a  commission,  is  not  conclusive  on  the  Great  Seal,  on 
a  subsequent  petition  to  supersede ;  and  the  court  is  bound  to  took  into  all  the  circumstances 
of  the  case,  as  affecting  the  requisites  to  support  the  commission. 

Although  injury  may  arise  to  some  parties  from  superseding  a  commission,  yet  if  the  bankrupt 
is  clearly  entitled  to  a  supersedeas,  he  must  have  juiitice  done  him^the  court  taking  care  of  the 
interests  of  thofie  parties  who  may  be  aifected  by  the  supersedeas. 

Where  several  actions  had  been  brought  by  and  against  the  bankrupt  and  the  assignees,  disput- 
ing the  validity  of  the  commission,  and  there  were  conflicting  verdicts  and  judgments  at  law, 
the  whole  case  turning  upon  the  credit  of  the  witnesses, — the  court  refused  to  decide  the 
question  whether  the  commission  ought  to  be  superseded  ;  but,  not  being  satisfied  of  the  proof 
of  an  act  of  bankruptcy,  directed  an  issue  to  try  that  fact 

The  examination  of  a  third  party  before  the  commissioner,  which  is  taken  behind  the  back  of  the 
bankrupt,  cannot  be  read  in  evidence  on  the  bankrupt's  petition  to  supersede ;  but  the  court, 
for  its  own  satisfaction,  has  a  right  to  look  at  it. 

A  party  has  no  right  to  read  a  document  in  evidence,  merely  because  he  has  offered  the  other 
side  a  copy  of  it ;  nor  can  his  counsel,  on  the  hearing  of  the  petition,  do  bypothetically  what 
ha  cannot  do  directly. 

A  rule  of  the  Court  of  King's  Bench,  made  in  an  action  pending  in  that  court,  cannot  be  read  on 
a  petition  of  bankruptcy,  without  being  verified  by  affidavit;  and  notice  ought  to  be  given  to 
the  other  party  of  the  intention  to  read  it  on  the  hearing. 

QusBTtf  as  to  the  validity  of  a  joint  commission  against  two  of  three  partners,  on  a  debt  jointly 
due  from  the  two. 

The  court  will  not  make  any  order  for  an  allowance  to  the  bankrupt,  for  the  purpose  of  meeting 
the  expenses  of  an  issue  to  try  the  validity  of  the  commission,  unless  the  assignees  consenu 

This  was  a  petition  to  the  Great  Seal  from  Abraham  Henry  Chambers 
the  elder,  praying  that  the  commission  might  be  superseded,  for  want  of 
a  sufficient  petitioning  creditor's  debt  and  act  of  bankruptcy. 

The  bankrupts  had  carried  on  the  business  of  bankers  in  copartnership, 
under  the  firm  of  Chambers  and  Son,  until  the  3d  November,  1824,  when 
they  suspended  their  payments ;  and  a  deed  of  arrangement  was  then 
entered  into  between  them  and  their  creditors,  by  which  it  was  agreed 
that  a  committee  of  management  should  be  appointed  by  the  creditors 
to  wind  up  the  affairs  of  the  banking-house ;  and  the  creditors  granted 
the  bankrupts  a  letter  of  license  for  five  years,  subject  to  the  power  of 
revocation  by  the  committee,  if  Messrs.  Chambers  failed  in  the  perform- 
ance of  the  conditions  on  their  part,  which  were  contained  in  the  deed. 
There  was  also  a  condition  inserted,  that  if  the  letter  of  license  was  re- 
voked, the  bankrupts  were  to  be  restored  to  the  possession  of  all  their 
property,  which  was  described  in  the  schedule,  and  valued  at  293,689/. 
1*.  5d.  Notwithstanding  the  suspension  of  their  business  as  bankers, 
Messrs.  Chambers  continued  to  carry  on  a  business,  in  which  they  were 
jointly  concerned  with  a  person  of  the  name  of  White,  as  dealers  in,  and 
as  manufacturers  of,  a  substance  called  Pozzalani  clay.  A  dispute  having 
afterwards  arisen  between  Chambers  the  elder  and  the  committee  of 
management,  as  to  his  performance  of  the  conditions  of  the  deed,  the 
letter  of  license  was  revoked  on  the  9th  November,  1825;  and  on  the 
19th  November,  1825,  a  joint  commission  was  issued  against  the  two 
Chambers's,  on  the  petition  of  William  A'Beckett,  one  of  the  creditors 
who  had  signed  the  deed  of  arrangement,  in  respect  of  a  debt  due  frara 
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them  as  bankers ;  and  they  were  also  described,  by  trade,  as  bankers  in 
the  commission.  Chambers  the  elder  disputed  the  right  of  the  comnutt«e 
of  management  to  revoke  the  letter  of  license,  and  in  June,  1826,  gave 
notice  of  his  intention  to  dispute  the  commission.  On  the  17th  Novem- 
ber following,  a  petition  was  accordingly  presented  by  him  to  the  lord 
chancellor  for  a  supersedeas,  on  the  ground  of  the  collusion  of  certain 
parties  who  had  caused  it  to  be  sued  out,  without  any  reference  to  the 
legal  requisites.  This  petition  was  dismissed ;  reserving,  hcsrever,  the 
right  of  the  bankrupt  to  impeach  the  commission  in  an  action  at  law. 
But  before  Chambers  the  elder  brought  any  action  for  this  purpose, 
various  trials  at  law  took  place,  in  which  die  assignees  were  either 
parties  or  privies,  in  which  the  validity  of  the  commission  came  in 
question. 

The  first  trial,  which  took  place  in  December,  1827,  was  that  of  an 
action  in  the  Exchequer,  brought  by  Wilton,  an  execution  creditor  of 
the  bankrupts,  against  the  sheriff  of  Middlesex,  for  a  false  return  of 
nulla  bona  to  a  writ  of  fi.  fa,  issued  against  the  goods  of  the  elder 
Chambers.  The  only  species  of  trading,  on  which  the  defendant  relied 
in  this  action,  was  that  of  bankers.  The  jury  found  a  special  verdict, 
upon  which  the  court  gave  judgment  for  the  plaintiff,  thereby  finding 
the  commission  to  be  invalid. 

The  second  trial  occurred  in  the  King's  Bench,  at  the  sittings  after 
Hilary  Term^  1829,  and  was  that  of  an  action  of  trespass  brought  by  the 
assignees  against  the  sheriff  of  Middlesex  and  Wilton,  for  seizing  and 
taking  the  goods  of  Chambers  the  elder.  The  assignees,  in  order  to  prove 
their  title,  produced  the  commission,  which  described  Messrs.  Chambers 
as  bankersj  being  traders  according  to  the  provisions  of  the  act  of 
6  Geo.  4,  c.  16;  whereupon  it  was  objected  for  the  defendants,  that 
Messrs.  Chambers  had  never  carried  on  the  business  of  bankers  after  the 
passing  of  that  statute,  and  that  it  was  necessary  to  show  a  trading  after 
that  act  passed,  and  that  consequently  a  commission  against  them,  as 
bankers,  could  not  be  supported.  To  this  it  was  answered,  that  the 
commission  need  not  describe  the  trading ;  that  the  word  bankers  was 
merely  a  description  of  the  persons  of  the  bankrupts,  and  not  of  their 
trade ;  and  that  the  plaintiffs  might  give  evidence  of  another  trading  to 
support  the  commission.  Lord  Tenterden  was  of  that  opinion ;  and 
evidence  was  then  given,  that  Messrs.  Chambers,  after  the  passing  of 
the  6  Geo.  4,  c.  16,  had  carried  on  the  business  of  Pozzalani  maniifae- 
turers,  A  question  was  also  made,  as  to  the  right  of  Chambers,  sen.,  to 
dispute  the  validity  of  the  commission,  in  consequence  of  his  having 
done  some  act  to  recognise  it :  and  it  was  said,  that  Wilton  was  acting 
in  collusion  with  him,  and  was  therefore  in  like  manner  estopped ;  but 
the  court  held,  that  even  if  Wilton  were  estopped,  the  other  defendants 
were  not  The  jury  found  a  verdict  for  the  assignees,  which  was  after- 
wards set  etside  and  a  new  trial  (a)  granted,  on  the  ground  of  there  being 
insufficient  proof  of  an  act  of  bankruptcy  by  Chambers  the  younger. 

The  third  trial  took  place  at  the  sittings  after  Hilary  Term,  1831,  in 
which  the  same  parties  were  plaintiffs  and  defendants ;  when,  to  prove 
the  bankruptcy  of  Chambers,  jun.,  the  assignees  gave  evidence  to  show 
that  he  had  applied  for  protection  imder  the  commission  issued  against 
him  and  his  father,  and  other  acts  of  acquiescence ;  upon  which  the  jury 

(a)  See  Bemaaeoni  ▼.  Fanbroiher,  10  B.  6t  C.  649. 


1  Deacon,  197.  611 

again  gave  a  verdict  for  the  assignees,  which  was  also  set  aside,  and 
another  new  trial  (a)  granted,  on  the  ground  that  the  acts  of  Chambers, 
jun.,  who  was  not  a  party,  nor  identified  in  interest  with  any  party  to 
the  record,  were  not  admissible  in  evidence. 

At  the  fourth  trial,  being  the  second  new  trial  of  the  last-mentioned 
action,  the  jury  found  again  a  verdict  for  the  assignees,  establishing  the 
act  of  bankruptcy.  But  this  verdict  was  also  set  aside  and  a  new  trial 
granted,  on  the  ground  of  the  perjury  of  a  principal  witness. 

At  the  fifth  trial,  on  the  24th  June,  1833,  which  was  the  third  new 
trial  of  the  last-mentioned  action,  the  assignees  consented  to  be  nonsuited. 
A  rule  nisi  was  obtained  for  a  new  trial,  but  was  afterwards  discharged. 

A  sixth  trial  took  place  in  the  Court  of  Exchequer,  at  the  sittings  after 
Hilary  Term,  1831,  of  an  action  brought  by  Chambers  the  elder  against 
his  assignees  for  money  had  and  received,  when  he  obtained  a  verdict, 
negativing  the  act  of  bankruptcy  relied  on  by  the  assignees.  This  ver- 
dict, however,  was  afterwards  set  aside,  and  a  new  trial  granted,  (A)  on 
the  ground  that  a^written  memorandum  of  the  arrest  of  the  bankrupt, 
made  by  the  sheriff's  officer  at  the  time  of  the  caption,  was  improperly 
received  in  evidence,  notwithstanding  the  officer's  death. 

The  seventh  trial  was  a  new  trial  of  the  last-mentioned  action,  and 
occurred  before  Lord  Lyndhuhst  ;  when  his  lordship  rejected  the  evi- 
dence of  the  memorandum  made  by  the  sheriff's  officer,  and  a  verdict 
was  given  for  the  assignees.  A  bill  of  exceptions  was  tendered  to  this 
decision,  which  was  afterwards  argued  in  the  Exchequer  Chamber,  and 
the  judgment  was  confirmed,  {c) 

The  present  petition  was  presented  in  1831,  but  the  hearing  was  or- 
dered by  Lord  Brougham  to  be  deferred,  until  the  bill  of  exceptions  was 
decided  in  the  Exchequer  Chamber.  Besides  disputing  any  act  of  bank- 
ruptcy committed  by  either  of  the  bankrupts,  it  impeached  the  validity 
of  the  petitioning  creditor's  debt,  on  several  grounds, — one  of  which 
was,  that  the  debt  was  not  due  from  Messrs.  Chambers  and  White,  as 
Pozzalani  manufacturers^  but  merely  from  Chambers  and  Son,  as 
bankers;  and  that  it  did  not  come  within  the  provisions  of  the  6  Geo.  4, 
c.  16,  s.  16,  which  enables  a  creditor  to  issue  a  conunission  against  one 
or  more  partners  of  a  firm,  when  his  debt  is  sufficient  to  entitle  him  to 
issue  a  commission  against  all  the  partners ;  inasmuch  as  the  debt  of  the 
petitioning  creditor,  in  this  case,  was  not  sufficient  to  entitle  him  to 
issue  a  commission  against  the  firm  of  all  three  partners,  but  only 
against  two. 

Sir  William  Follett^  Mr.  Temple,  Mr.  Jilexanderj  Mr.  MoniagUy  and 
Mr.  Bet  hell,  appeared  in  support  of  the  petition.  They  cited  Maggs  v. 
Hunt,  4  Bing.  212 ;  Surtees  v.  Ellison,  9  B.  &  C.  750 ;  Hewson  v.  Heard, 
9  B.  &  C.  754;  Palmer  v.  Moore,  Ibid.;  Ex  parte  Hamper,  17  Ves. 
412 ;  Ex  parte  Hodgkinson,  1  G.  Coop.  101;  Ex  parte  Bead,  2  Rose, 
85;  Ex  parte  Norfolk,  19  Ves.  455;  Dubois  v.  Ludert,  1  Marsh. 
346,  contra;  Ex  parte  Jackson,  19  Ves.  244;  Ex  parte  Henderson, 
4  Ves.  163 ;  Ex  parte  Benjield,  5  Ves.  424;  Ex  parte  Lay  ton,  6  Ves. 
434 ;  Stratfield  v.  Halliday,  3  T.  R.  779 ;  Allen  v.  Hartley,  1  C.  B. 
L.  9,  7th  ed. ;  2  Christ.  B.  L.  90 ;  Flower  v.  Herbert,  2  Ves.  326 ;  Mer- 
cer V.  Wise,  3  Esp.  19, 1  Deac.  B.  L.  816 ;  Heant  v.  Bogers,  9  B.  &  C. 

(a)  See  Bernasconi  ▼.  Farebrother,  3  B.  &  AdoL  872. 

(b)  See  Chambers  ▼.  BemoMoni,  1  Tyrw.  336. 
(£)  See  Chambtn  ▼.  Bemtueoni,  4  Tyrw.  681. 
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577,  (17  E.  C.  L.  R.  449 ;)  Like  v.  HowCy  6,  Esp.  20 ;  Ex  parte  Shaw, 

1  G.  &  J.  127 ;  Ex  parte  Giles,  1  Deac.  &  C.  548 ;  Ex  parte  Bass, 
4  Madd.  270.     But  see  Ex  parte  Lewis,  2  G.  &  J.  208 ;  Mott  v.  Mills^ 

3  Carr.  &  P.  197,  (14  E.  C.  L.  R.  269 ;)  Ex  parte  Hornby,  Mont.  &  B. 
12 ;  Ex  parte  Mell,  1  G.  &  J.  199 ;  Maggs  v.  Hunt,  4  Bing.  212,  (13 
E.  C.  L.  R.  404;)  Ex  parte  Gallinwre,  2  Rose,  234. 

Mr.  Knight,  Mr.  Swanston,  Mr.  Jacob,  Mr.  Kelly,  Mr.  G,  Richards, 
and  Mr.  Arnold,  appeared  for  the  assignees.  They  cited.  Ex  parte 
Lees,  16  Ves.  472;  Ex  parte  Munk,  1  Mont  &  A.  612  ;  Ex  parte 
Clarke,  2  Deac.  &  C.  194 ;  Heane  v.  Rogers,  9  B.  &  C.  577 ;  Flower  v. 
Herbert,  2  Ves.  326 ;  Ex  parte  Hornby,  1  Mont,  &  B.  1 ;  Like  v. 
Howe,  6  Esp.  20;  Clarke  v.  Clarke,  lb.  61 ;  and  Goldie  v.  Guns  ton, 

4  Camp.  381 ;  Ex  parte  Hooper,  1  Deac.  &  C.  117;  Eyre  v.  Everett, 

2  Russ.  381 ;  Protheroe  v.  Forman,  2  Swanst.  227 ;  Degville  v.  Wil- 
low, 1  Sch.  &  Lef.  201;  Ex  parte  Bass,  4  Madd.  270;  Duchess  of 
Kingston's  case,  12  St.  Tr.  253;  S treat  field  y.  Halliday,  3T.  R.  779; 
Crispe  v.  Perrot,  Willes,  467;  Ex  parte  Meymott^l  Atk.  196;  Cobb 
V.  Symonds,  5  B.  &  A.  516,  (7  E.  C.  L.  R.  179 ;)  Holroyd  v.  Gwynne, 
2  Taunt.  176;  Gimmingham  v.  Laing,  2  Marsh.  236,  6  Taunt.  532, 
(1  E.  C.  L.  R.  476  ;)  Robson  v.  Rolls,  9  Bing.  648. 

Mr.  Knight,  in  the  course  of  his  argument,  proposed  to  read  an  ex- 
amination of  one  Gilbert,  taken  before  the  commissioners  in  the  month 
of  March  in  the  present  year,  on  the  ground  that  he  had  been  requested 
to  verify  his  examination  by  affidavit,  but  had  declined  to  do  so, — and 
that  notice  had  been  given  by  the  assignees  to  the  petitioner  of  their 
intention  to  read  the  examination  on  the  hearing  of  the  petition. 

Sir  W.  Follett  objected  to  the  examination  being  read,  it  being  the 
examination  of  a  third*  person,  taken  ex  parte  behind  the  back  of  the 
petitioner,  who  could,  therefore,  have  no  opportunity  to  cross-examine 
the  party.  If  it  had  been  in  the  shape  of  an  affidavit,  it  might  then 
have  been  answered. 

Mr.  Knight  contended,  that  it  was  the  practice  in  bankruptcy  to  read 
an  examination  taken  under  these  circumstances,  and  more  especially 
when  the  assignees,  as  in  this  case,  had  offered  the  petitioner  a  copy  of 
the  examination. 

Lord  Chief  Commissioner  Pepts. — ^You  cannot  make  that  evidence, 
which  is  not  evidence,  by  offering  the  other  side  a  copy  of  the  document 
proposed  to  be  read,  (a) 

Lord  Commissioner  Shadwell. — The  court  can  look  at  the  examina- 
tion for  its  own  information,  if  it  thinks  proper.  (A) 

{a)  See  I  Deac  B.  L.  789. 

(6)  Qusart,  It  not  this  courae  still  more  detrimental  to  the  interests  of  the  other  party!  For 
if  the  matter  contained  in  the  examination  is  important,  it  might  influence  the  judgment  of  the 
court,  without  any  means  aflforded  to  that  party  of  removing  the  impression.  If  the  ezamiDsUon 
were  openly  read  and  commented  on  by  the  party  proposing  to  use  it,  the  odier  side  would  know 
then  what  parts  of  it  were  meant  to  be  relied  on,  and  would  of  course  shape  their  argument  socord- 
ingly ;  or  they  might  crave  leave  of  the  court  to  answer  such  parts  of  the  examination  ss  th«y 
might  think  materially  affected  their  client's  interests.  But  this  private  inspection  of  an  ezamt* 
nation  by  the  court  seems  contrary  to  al  sound  principle  of  the  law  of  evidence.  It  is  not  like 
the  case  of  a  judge  at  the  assizes  inspecting  the  examination  which  has  been  taken  by  a  ma^ 
trate  of  a  witness,  who  is  afterwards  examined  viva  voce  on  a  criminal  trial ;  for  the  intent  there 
is  to  see  whether  the  witness  is  consistent  in  his  story,  and  worthy  of  belief,  and  operates  tbeie- 
fore  in  favour  of  the  party  who  is  on  his  trial.  Moreover,  the  examination,  which  is  there  refer- 
red to  by  the  judge,  is  always  taken  by  the  magistrate  in  the  presence  of  the  party  accused.  In 
the  present  case,  all  these  material  ingredients  are  wanting.   It  is  veiy  true,  that  the  otgect  of  tbs 
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Sir  JV.  Follett — It  is  rather  strong  to  say  that  the  court  will  look  at 
the  examination  for  the  purpose  of  acting  upon  it.  I  submit,  that  the 
court  ought  not  to  look  at  the  examination,  if  the  tendency  of  such  in- 
spection is  to  bias  the  minds  of  the  court ;  for  what  is  not  evidence  in 
open  court,  is  not  evidence  to  the  judges  of  the  court  in  private. 

Mr.  Knight, — It  is  essential  that  the  proceedings  before  the  commis- 
sioners should  be  looked  at  by  the  court,  more  especially  with  any  view 
to  further  inquiry.  Lord  ELDON,on  these  occasions,  was  in  the  constant 
habit  of  reading  the  proceedings.  "lAx.  Knight  then  put  a  hypothetical 
case,  in  which  he  was  proceeding  to  detail  all  the  facts  stated  in  Mr. 
Gilbert's  examination. 

Sir  W.  Follett  strongly  objected  to  this  course  of  proceeding,  as 
disrespectful  to  the  court,  and  contrary  to  the  decision  it  had  already 
expressed. 

Lord  Commissioner  Bosanqubt. — ^You  cannot  do  hjrpothetically  what 
you  cannot  do  directly. 

Sir  W,  Home^  who  appeared  for  the  petitioning  creditor,  contended, 
that  if  the  court  had  a  right  to  look  at  the  examinations  of  parties  ap- 
pearing on  the  face  of  the  proceedings,  it  was  their  duty  to  do  so.  The 
subsequent  examinations  frequently  contain  more  perfect  evidence  of 
the  requisites  to  support  the  commission,  than  what  is  contained  in  the 
examinations  previous  to  the  adjudication ;  and  the  court  looks  at  them 
for  the  same  purpose  as  it  looks  at  the  answer  of  a  co-defendant,  which 
is  not  evidence  for  the  other  defendant  affirmatively,  but  is  some  guide 
to  the  conscience  of  the  court  in  pronouncing  its  decree.  In  like  man- 
ner, the  examinations  of  third  parties  under  a  commission  of  bankrupt, 
although  not  conclusive,  may  nevertheless  be  of  such  a  nature  as  to 
induce  the  court  to  call  for  further  inquiry,  as  was  done  in  the  case  of 
Ex  parte  Fowles,  Buck,  98. 

Lord  Chief  Commissioner  Pepys  took  time  to  consider  the  point  till 
the  following  day,  and  then  expressed  himself  to  the  following  effect. 
It  is  very  clear,  that  the  examination  in  question  cannot  be  read  in  evi- 
deuce,  being  that  of  a  third  party  taken  behind  the  back  of  the  peti- 
tioner. In  Ex  parte  Campbell^  1  Rose,  51,  the  examination  of  a  bank- 
rupt, taken  not  in  his  own  bankruptcy,  but  under  another  commission, 
was  rejected  as  evidence  by  Lord  Eldon,  upon  a  petition  in  his  bank- 
ruptcy to  expunge  a  debt.  So,  in  Ex  parte  Coles,  Buck,  242,  it  was 
held,  that  an  examination  taken  before  the  commissioners,  on  an  inquiry 
before  them,  was  not  admissible  in  evidence,  on  a  petition  to  expunge 
the  proof  of  a  creditor  who  was  not  a  party  to  the  inquiry.  But 
although  the  examinations  of  third  parties  are  not  evidence,  yet  the ' 
court  has  a  right  to  look  at  them ;  as  they  may  furnish  grounds  for  di- 
recting an  examination  of  the  parties  in  the  presence  of  a  petitioner 
affected  by  their  testimony.  This  was  determined  by  Lord  Eldon  in 
Ex  parte  Scoit,  Buck,  280 ;  and  he  was  certainly  in  the  habit  of  looking 
at  the  proceedings,  on  the  hearing  of  any  petition  in  bankruptcy.  The 
coui^  is  therefore  of  opinion,  that  the  examination  in  this  case  is  not 

inspection  here,  as  the  lord  chief  commissioner  most  properly  puts  it,  would  be  to  see  whether 
the  examination  *<  might  furnitih  grounds  for  directing  an  examination  of  the  party  in  the  presence 
of  the  petitioner,"  should  the  latter  be  affected  by  the  contents  of  the  examination.  But  it  might 
■o  happen,  that  the  judge  might  not  think  the  petitioner  so  materiaUy  affected  by  the  contents 
of  the  examination,  as  to  call  for  a  re-examination  of  the  party  in  the  presence  of  the  petitioner ; 
and  yet  some  impression  might  be  left  in  the  mind  of  the  judge,  which  the  petitioner*8  counaal 
would  thus  be  rendered  incapable  cf  removing. 

8P 
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evidence  between  the  parties  litigant,  and  that  the  contents  of  it  ought 
not  to  be  stated ;  but  that  the  court  has,  for  its  own  satisfiEu^tion,  a  right 
to  look  at  the  examination. 

Mr.  Knight  abo,  in  the  course  of  his  argument,  tendered  in  evidence, 
and  commenced  reading,  certain  rules  of  the  Court  of  King's  Bench, 
directing  a  feigned  issue  to  try  the  validity  of  the  commission,  and  that 
Mr.  Wilton's  name  should  be  inserted  as  a  defendant,  upon  giving 
security  for  costs. 

Sir  W.  Follett  objected  to  these  rules  being  read,  as  Mr.  Chambers 
was  no  real  party  to  the  action  in  which  they  were  obtained, — as  the 
rules  were  not  verified, — and  as  no  notice  has  been  given  by  the  as- 
signees to  the  petitioner  of  their  intention  to  use  the  rules  on  the  hearing 
of  the  petition. 

Lord  Chief  Commissioner  Pepys. — It  is  not  too  late  to  make  an  affi- 
davit to  verify  the  rules.  But  as  the  assignees  have  not  given  notice 
of  their  intention  to  use  them,  if  any  observations  are  made  on  their 
contents,  which  the  other  side  require  to  answer,  it  is  proper  that  an 
opportunity  should  be  afforded  to  the  petitioner  to  answer  such  obser- 
vations. 

Sir  W.  Home  J  Mr.  Wakefield^  and  Mr.  •^^Beckeit,  for  the  petitioning 
creditor,  cited  Ex  parte  Drake^  2  Deac.  &  C.  91 ;  1  Mont.  486. 

Sir  fVi  Follett y  in  reply,  cited.  Ex  parte  Dickj  1  Rose,  51 ;  Ex  parte 
Lees  J  16  Ves.  472;  Ex  parte  Munkj  1  Mont.  &  A.  612;  Ex  parte 
Clarke,  2  Deac.  &  C.  194;  Ex  parte  Bass,  4  Madd.  270;  Heane\. 
Rogers,  9  B.  &  C.  577,  (17  E.  C.  L.  R.  449 ;)  Ex  parte  Drake,  2  Deac. 
&  C.  91;  Mont.  486;  Ex  parte  Magennis,  1  Rose,  60,  18  Ves.  289; 
Ex  parte  Brown,  2  Swanst.  290 ;  Mian  v.  Hartley,  1  C.  B.  L.  9,  7lh 
ed. ;  Streat field  v.  Halliday,  3  T.  R.  783 ;  Fisker  v.  Boucher,  10  B.  &: 
C.  705,  (21  E.  C.  L.  R.  152.)  Cur.  adv.  vult. 

Lord  Chief  Commissfoner  Pepts  now  delivered  the  judgment  of  the 
court. 

This  case  came  before  the  court  upon  two  petitions  presented  by  Mr. 
Chambers,  praying  the  court  to  supersede  a  joint  commission  of  bank- 
nip  tcy,  issued  against  him  and  Mr.  Chambers  the  younger,  his  son.  It 
appeared,  that  in  June,  1826,  notice  was  given  to  the  assignees  by  Mr. 
Chambers  the  elder,  of  his  intention  to  apply  to  supersede  that  commis- 
sion ;  and  a  petition  for  that  purpose  was  accordingly  presented  by  him  to 
this  court,  which  was  heard  before  the  vice-chancellor,  and  ihe  application 
refused.  In  1829  an  action  was  brought  by  the  assignees  under  the  com- 
mission against  Mr.  Farebrother  and  another,  the  sheriff  of  Middlesex,  for 
trespass,  in  taking  the  goods  of  the  elder  Chambers,  under  an  execution  at 
the  suit  of  Mr.  Wilton,  a  creditor.  The  chief  object  of  that  action,  it  is 
alleged,  was  to  enable  Mr.  Chambers  to  dispute  the  validity  of  the  com- 
mission at  law,  so  as  to  be  able  to  come  to  this  court  afterwards  to  super- 
sede it  A  new  trial  in  that  action  was  applied  for,  and  granted ;  and 
was  had  in  1831.  The  grounds  of  these  different  trials,  and  the  result 
of  them,  are  stated  in  the  tenth  volume  of  Barnwell  and  Cresswell's 
Report's.  [His  lordship  here  recapitulated  the  subsequent  trials  at  faw, 
with  the  result  of  them.]  The  last  of  these  trials  was  in  June,  1833, 
when  the  plaintiffs  elected  to  be  nonsuited ;  after  which  another  new 
trial  was  asked,  but  was  refused.  This  is  the  history  of  the  proceedings 
at  law. 

The  petition  now  before  the  court  raises  several  points  of  dispute ;  1st, 
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the  trading ;  2dly,  the  petitioning  creditor's  deht ;  and  3dly,  the  act  of 
bankruptcy  alleged  to  have  been  committed  by  Chambers  the  elder. 
With  respect  to  the  petitioning  creditor's  debt,  there  is  no  doubt  the  debt 
was  originally  good ;  but  the  objection  to  it  is,  that  by  a  deed  entered 
into  by  the  petitioning  creditor  along  with  the  other  creditors  of  Mr. 
Chambers,  containing  a  letter  of  license,  the  debt  has  become  an  equi- 
table debt,  and  not  suiticient  to  support  the  commission.  It  is  said,  that 
the  letter  of  license  was  never  properly  revoked,  because  the  parties 
revoking  it  were  not  properly  authorized  to  do  so.  This  turns  upon  an 
inspection  of  the  deed ;  but  were  it  otherwise,  the  many  verdicts  ob- 
tained by  the  assignees,  and  not  set  aside  or  questioned  upon  that 
ground,  amount  to  such  an  establishment  at  law  of  this  legal  question, 
as  to  render  it  unavailing  here  as  a  ground  for  supporting  a  supersedeas. 
A  similar  observation  applies  to  the  trading.  Had  this  been  thought  a 
tenable  point,  the  contest  would  not  have  proceeded  upon  the  act  of 
bankruptcy.  All  the  verdicts  for  the  assignees  establish  the  trading ; 
and  every  application  to  set  them  aside  upon  other  grounds,  amounts  to 
an  admission  that  upon  this  ground  the  commission  is  unimpeachable ; 
it  cannot,  therefore,  now  be  raised  as  a  ground  for  a  supersedeas. 

The  objection  to  this  commission,  because  White,  the  third  partner, 
is  not  included  in  it,  is  a  point  of  much  importance  as  affecting  other 
cases,  but  not  of  any  material  importance  as  affecting  this.  No  case  on 
this  point  has  been  cited,  either  one  way  or  the  other.  There  is,  indeed, 
an  opinion  of  Mr.  Christian  on  the  subject,  (second  ed.  p.  96,)  but  that 
opinion  is  stated  by  him  to  have  been  questioned  and  differed  from  by 
other  competent  persons.  The  old  acts  of  Parliament  give  no  assistance 
in  the  solution  of  this  question.  It  has  been  contended  in  argument, 
that  this  was  a  question  for  the  Great  Seal  only;  and  that,  therefore,  we 
should  now  decide  whether  this  be  not  a  proper  ground  for  superseding. 
It  is,  however,  clear,  that  the  courts  of  law,  in  questioning  the  propriety 
of  joint  and  separate  commissions,  have  considered  it  as  affecting  the 
legal  validity  of  the  commission.  The  case  of  Crispe  v.  Perrotty  Willes, 
467,  which  was  cited  as  applicable  to  the  present  case,  only  decided  that 
the  joint  creditors  of  a  firm  might  sue  out  a  separate  commission  against 
one  of  the  partners  of  a  firm.  Mian  v.  Hartley  decided,  that  a  joint 
creditor  could  not  sue  out  a  joint  commission  against  some  of  several 
partners,  but  must  include  all,  or  take  out  a  separate  commission  against 
each.  That  case  therefore  went  to  decide, — although  the  acts  of  Parlia- 
ment are  silent  upon  the  subject, — ^that  the  courts  of  law  considered  it  as 
a  question  of  law,  whether  it  was  a  commission  which  was  properly 
made  a  joint  commission,  or  whether  other  persons,  who  were  omitted, 
ought  not  to  have  been  included.  The  case  of  Sir  eat  field  v.  Halliday^ 
3  T.  R.  779,  proved  nothing  to  this  point,  the  question  raised  there  being 
after  verdict.  There  were  several  suppositions,  which  would  have  been 
sufficient  to  support  the  verdict.  And  as  to  Mr.  Justice  Buller's  ob- 
servation, that  there  might  have  been  two  commissions,  one  against  the 
two,  and  another  against  the  third,  nothing  in  that  case  goes  to  prove 
that  the  three  had  carried  on  trade  together.  A  commission  against  the 
two  might  have  been  sued  out  by  a  joint  creditor  of  the  two  in  their 
joint  trade,  and  a  commission  against  the  third  by  a  creditor  of  his  in 
his  separate  trade.  These  cases,  however,  prove  that  the  courts  of  law 
have  considered  the  question,  whether  a  commission  ought  to  be  joint 
or  several^  as  a  question  touching  the  legal  validity  of  the  commissior.. 
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and  not  a  question  for  the  Great  Seal  only;  and  so  Lord  Loughborough 
expressed  himself  in  Ex  parte  Henderson^  4  Ves.  164.  If,  therefore, 
this  he  an  objection  at  law,  it  has  been  decided  in  favour  of  the  com- 
mission in  every  instance  in  which  a  verdict  has  passed  for  the  assignees, 
none  of  which  have  been  set  aside  upon  this  ground ;  and  the  only  in- 
stance in  which  the  point  was  raised.  Lord  Tenterden  decided  against 
it ;  and  the  Court  of  King's  Bench,  upon  the  motion  for  a  new  trial,  con- 
firmed his  decision.  As  a  legal  question,  therefore,  this  must  be  consi- 
dered as  concluded ;  and  if  it  were  a  question  for  the  Great  Seal  only,  it 
has  been  open  ever  since  the  conunission  issued.  No  difficulties  are 
likely  to  arise,  with  respect  to  the  administration  of  the  property  under 
this  commission,  upon  this  point ;  the  whole  of  the  property  of  the  part- 
nership belongs  to  the  two,  and  iittle  or  no  property,  to  the  third.  With- 
out, therefore,  expressing  any  opinion  as  to  what  may  be  the  proper 
course  to  be  adopted  upou  an  appUcation  to  supersede  on  this  ground  on 
any  future  occasion,  there  does  not  appear  any  sufficient  reason  for 
superseding  in  the  present  case. 

The  act  of  bankruptcy  of  Chambers  the  younger  must  be  considered 
as  established  at  law.  A  jury  having  come  to  a  conclusion  in  favour 
of  the  commission,  in  the  action  that  was  tried  on  the  7th  February, 
1832,  the  assignees  must  be  taken  to  have  proved  the  act  of  bankruptcy; 
and  it  is  not  now  seriously  disputed.  It  is  impossible  to  listen  to  the 
affidavits  of  persons,  who  might  have  been  examined  on  the  trial,  as  to 
the  proof  or  disproof  of  such  act  of  bankruptcy. 

The  next  question  is,  the  act  of  bankruptcy  of  Chambers  the  elder. 
It  must  be  borne  in  mind,  that  this  case  comes  before  us,  not  upon  evi- 
dence taken  on  an  issue  directed  by  this  court,  but  upon  the  result  of 
actions,  which  the  parties  have,  in  the  exercise  of  their  right,  instituted 
amongst  themselves.  The  result  is,  that,  after  four  trials,  the  assignees 
have  failed  in  proving  an  act  of  bankruptcy  by  Chambers  the  elder.  The 
contest  in  the  last  of  the  two  other  trials  in  the  Exchequer  was,  the  de- 
gree of  credit  due  to  the  witnesses  who  were  called  to  speak  to  that 
question ;  for  the  certificates  admitted  at  the  former  trial,  recording  the 
arrest  of  Chambers  the  elder,  were  excluded  in  the  last,  in  consequence 
of  the  decision  of  the  Court  of  Exchequer  Chamber  that  they  were  not 
admissible  evidence.  The  verdict  in  that  action  was  against  Mr.  Cham- 
bers. [His  lordship  here  commented  upon  the  evidence  adduced  on  the 
different  trials  at  law,  relating  to  the  act  of  bankruptcy  of  Chambers  the 
elder,  and  the  contradictions  given  to  some  of  the  witnesses  by  the  family 
and  servants  of  Mr.  Chambers,  and  proceeded  as  follows.]  If  the  coiut 
were  now  at  liberty  to  look  into  the  various  points  which  have  been 
before  the  several  juries,  and  if  it  were  safe  and  proper,  according  to  the 
practice  of  this  court,  to  come  to  a  final  conclusion,  upon  such  knowledge 
of  the  proceedings  on  those  trials  as  the  court  has  been  put  in  possession 
of,  it  would  yet  be  impossible  upon  this  evidence  to  say,  that  the  fact 
of  an  act  of  bankruptcy  having  been  committed  by  Chambers  the  elder 
has  been  proved. 

Various  objections  have  been  raised  to  our  entertaining  the  question, 
or  coming  to  any  conclusion  as  to  the  fact  of  there  being  such  act  of 
bankruptcy  or  not,  and  as  to  our  adopting  any  course  of  having  this 
fact  once  more  fairly  investigated  at  law.  It  is  said,  that  the  bankrupt 
has  acquiesced, — ^that  the  dismissal  of  the  petition  by  the  vice-chancellor, 
m  1827,  from  which  there  has  been  no  appeal,  and  the  result  of  the 
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action  of  Chambers  v.  Bernasconi^  are  conclusive  against  him,  and  a 
bar  to  his  relief  here, — ^and  that  the  Great  Seal  has  no  jurisdiction  to 
interfere,  where  a  commission  has  been  established  by  a  verdict  at  law. 
It  is  important  to  ascertain  at  what  time  the  acquiescence  commenced. 
In  June,  1826,  the  bankrupt  gave  notice  of  his  intention  to  dispute  the 
commission.  In  April,  1827,  the  vice-chancellor  dismissed  the  first  peti- 
tion, being  of  opinion  that  the  equitable  grounds  did  not  entitle  the 
bankrupt  to  a  supersedeas ;  but  he  expressly  guarded  himself  against 
giving  any  opinion  as  to  the  legal  objection ;  and,  so  far  from  being  of 
opinion  that  the  bankrupt  was  to  be  concluded  by  what  had  taken  place 
since  the  commission  issued,  he  left  him  to  law,  for  the  purpose,  if  he 
could,  of  shaking  the  commission.  Up  to  April,  1827,  therefore,  there 
is  the  judgment  of  Sir  J.  Leach,  that  there  was  then  no  bar  by  acqui- 
escence ;  and  from  that  period  to  the  present  time  the  contest  has  gone 
on  at  law.  But  there  is  another  ground  most  important  to  be  attended 
to ;  because,  neither  in  bankruptcy,  nor  in  any  other  proceeding,  can  it 
be  right,  nor  is  it  consistent  with  the  rules  and  practice  of  this  court,  to 
consider  a  party  bound  by  acquiescence,  when  not  cognisant  of  his 
rights.  It  is  quite  clear,  that  before  the  decision  in  Maggs  v.  Hunty 
4  Bing.  212,  (13  E.  C.  L.  R.  404,)  in  May,  1827,  the  bankrupt  could  not 
have  been,  nor  were  the  assignees,  or  any  parties  to  the  proceedings, 
cognisant  of  the  law  as  applicable  to  the  case  which  each  party  had  to 
consider.  It  would,  therefore,  be  an  extreme  hardship,  to  hold  a  party 
bound  by  acts  adopted  and  taken  in  ignorance  of  his  rights.  The  par- 
ticular acts  of  acquiescence,  however,  which  have  been  relied  upon,  arc 
clearly  not  such  as  amount  to  estoppel,  as  laid  down  most  correctly  by 
Mr.  Justice  Baylet,  in  Heane  v.  Rogers^  9  B.  &  C.  587,  (17  E.  C.  L.  R. 
449;)  and  the  vice-chancellor  in  1827,  and  Lord  Lyndhurst,  in  Cham- 
bers V.  Bemasconi,  4  Tyrw.  531,  were  of  this  opinion. 

It  is  then  said,  that  the  verdict  in  Chambers  v.  Bernasconi  is  conclu- 
sive ;  and  that  when  parties  have  established  their  right  at  law,  this 
court  will  not  examine  into  the  propriety  of  the  judgment,  or  give  relief, 
because  that  judgment  may  be  erroneous.  It  is  certainly  a  well-known 
rule,  that  there  is  no  equity  merely  to  set  aside  an  erroneous  decision  at 
law ;  and  it  is  also  true,  that  where  parties  come  into  a  Court  of  Equity 
for  relief,  consequential  to  a  right  established  by  law,  this  court  will  not 
inquire  into  the  propriety  of  the  judgment  at  law, — as  in  cases  where 
an  account  depends  upon  a  legal  title,  or  upon  a  patent,  or  copyright, 
this  court  gives  consequential  relief  arising  from  the  legal  right,  and  will 
not  inquire  into  the  propriety  of  the  judgment,  which,  whilst  it  stands, 
establishes  the  right.  The  verdict,  therefore,  in  this  case  brought  before 
us,  can  only  be  used  as  evidence  of  a  fact,  and  is  no  more  conclusive  on 
this  court,  than  any  other  proceeding  at  law,  adduced  as  evidence  of 
facts  brought  under  its  consideration.  If  the  judgment  at  law  were  so 
conclusive  at  law,  as  to  debar  a  party  there  from  disputing  his  commis- 
sion, it  would  operate  strongly  upon  the  discretion  of  this  court ;  but 
that  is  not  so ;  he  is  concluded  by  the  judgment,  only,  as  to  the  subject- 
matter  of  the  action,  and  not  as  to  the  question  upon  which  the  judg- 
ment proceeded.  The  court  is,  therefore,  of  opinion,  that  the  petitioner 
is  not  precluded  by  the  judgment ;  and  that  we  are  not  only  entitled,  but 
bound  to  look  into  all  the  circumstances  of  the  case,  as  affecting  the 
question  of  the  act  of  bankruptcy;  and  the  result  of  that  investigation 
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does  not  satisfy  us,  that  a  sufficient  act  of  bankruptcy  has  hitherto  been 
established. 

It  was  said,  that  the  supersedeas  is  discretionary;  and  the  case  of  £r 
parte  Mash,  1  Mont.  &  A.  612,  has  been  cited,  to  show  that  a  super- 
sedeas may  be  refused,  if  the  commission  want  the  legal  requisites.  But 
that  case  only  establishes  what  many  others  might  be  adduced  to  prove, 
— ^that  a  bankrupt  might  so  conduct  himself,  as  to  be  precluded  from  the 
right  to  dispute  his  commission.  Considering,  however,  the  very  severe 
nature  of  the  bankrupt  laws,  it  requires  a  very  strong  case  to  induce  the 
court  to  exclude  a  man  from  being  permitted  to  show  that  he  was  not  a 
bankrupt,  and  that  he  had  been  improperly  deprived  of  his  property. 
The  court  has  been  called  upon  to  order  a  supersedeas  upon  the  facts 
before  it,  without  further  inquiry;  but  this  the  court  cannot  do.  Strictly 
speaking,  we  know  only  the  result  of  two  actions,  and  not  the  evidence 
that  led  to  them ;  and  looking  merely  at  the  history  of  the  actions,  there 
are  four  verdicts  out  of  five  in  support  of  the  commission,  and  only  one 
against  it,  which  was  set  aside.  It  is  true,  that  three  of  these  four 
verdicts  were  afterwards  set  aside,  and  that  the  only  one  that  stands 
was  obtained  upon  evidence  afterwards  proved  to  be  unworthy  of  credit. 
In  this  conflict  of  verdicts  and  judgments  at  law,  after  nme  years'  litiga- 
tion, the  whole  case  turning  upon  the  credit  of  the  witnesses,  this  court 
cannot  safely  take  upon  itself  the  decision  of  a  question  of  fact,  so  as 
either  to  supersede,  or  confirm  this  commission. 

As  to  the  observations  that  have  been  made,  in  regard  to  the  injury 
that  may  arise  from  superseding  the  commission, — if  the  petitioner  is  in 
fact  entitled  to  a  supersedeas,  however  much  the  injury  may  be  regretted, 
yet  he  must  have  justice  done  him ;  but  the  result  will  not  be  so,  nor 
would  the  question  be  settled  by  dismissing  the  petition.  If,  upon  the 
result  of  the  issue,  the  commission  cannot  be  supported,  the  court  will 
take  care,  in  superseding,  to  do  justice  to  all  parties,  and,  above  all,  to 
those  who  are  strangers  to  this  contest,  but  whose  interests  might  be 
afiected;  if  the  commission  prove  valid,  the  court  will  prevent  the 
property  from  being  wasted,  or  the  creditors  delayed  by  an^  further 
litigation. 

The  determination  of  the  court  is,  that  there  must  be  an  issue  to  try, 
whether,  at  the  time  of  suing  out  the  commission.  Chambers,  the  elder, 
had  committed  an  act  of  bankruptcy.  The  issue  is  to  be  tried  in  the 
Court  of  Common  Pleas,  and  notice  must  be  given  by  the  assignees  of 
what  acts  of  bankruptcy  they  mean  to  rely  on  at  the  trial ;  and  let  it  be 
part  of  the  order,  that  all  the  witnesses  who  have  been  examined  on  the 
former  trials,  shall  be  examined  again.  The  court  is  also  of  opinion, 
that  as  Wright  and  Fletcher  are  both  dead,  their  depositions  shall  be 
read  in  evidence  upon  the  trial. 

Mr.  Montagu  then,  on  behalf  of  the  bankrupt,  made  an  application 
to  the  court,  which,  he  acknowledged,  was  never  made  before,  namely, 
that  as  all  the  effects  of  the  petitioner  have  been  seized  under  the  com- 
mission, there  should  be  allowed  to  him,  out  of  the  funds  belonging  to 
the  estate,  such  reasonable  sum,  according  to  the  discretion  of  the  com- 
missioners, or  one  of  the  masters  of  the  court,  as  might  enable  him  to 
meet  the  expenses  of  trying  the  issue. 

Lord  Chief  Commissioner  Pepys. — There  is  no  instance  of  such  an 
order  being  made  in  bankruptcy. 

Mr.  Knight,  on  the  part  of  the  assignees,  offered  to  advance  the  peti 
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tioner  any  sum  for  this  purpose,  if  Mr.  Chambers  would  give  security  to 
abide  by  such  order  as  the  court  might  make  as  to  the  repayment  of  the 
money. 

Lord  Chief  Commissioner  Pefts. — On  these  terms  the  court  would 
be  disposed  to  make  the  order. 

Note, — ^No  such  order,  howeVer,  was,  in  fact,  made,  (a) 

(a)  The  imae  aftarwarda  came  on  for  trial  at  the  sittings  before  Michaelmas  Term,  1836 ; 
when,  after  the  case  of  the  assignees  was  finished,  terms  of  compromise  were  proposed  by  their 
ooansel,  which,  after  a  long  treaty,  were  acceded  to  by  Mr.  Chambers,  who  thereupon  agreed  to 
abandoo  all  farther  proceedings  to  dispute  the  oommiaaioi]. 


Ex  parte  JOHN  CHERRY  HOLT,  and  four  others,  all  Infants  under 
the  age  of  twenty-one  years,  by  ROBERT  HOLT,  their  father  and 
next  friend.— In  the*  matter  of  ROBERT  MAKIN  the  elder,  RO- 
BERT MAKIN  the  younger,  and  WILLIAM  MAKIN.— p.  248. 

A  trustee,  who  was  directed  to  convert  the  whole  of  the  testatrix*s  property  into  money,  and  place 
the  aame  out  at  interest  upon  mortgage  for  the  benefit  of  the  cestui  que  trusts^  employs  the 
money  in  his  business,  paying  interest  to  the  parties  entitled  to  it;  and  afterwards  becomes 
bankropt  and  obtains,  his  certificate,  without  any  proof  having  been  made  under  his  commis- 
sion for  the  amount  of  the  trust-money,  either  by  himself,  or  the  eeatui  que  trusts,  who  were 
entirely  ignorant  of  his  misapplication  of  the  trust-money ;  and  he  continued  to  pay  the  interest 
to  them  after  his  bankruptcy,  the  same  as  before.  He  becomes  bankrupt  a  second  time ;  when 
the  cestui  que  trusts  discover  that  he  had  not  invested  the  money  pursuant  to  the  trusts  of  the 
will. — HeuL,  that  his  certificate  under  the  first  commission  was  a  bar  to  any  proof  for  the 
amount  under  the  subsequent  fiat 

This  was  a  petition  to  prove  a  debt  against  the  separate  estate  of  the 
bankrupt,  Robert  Makin,  under  the  following  circumstances: — Grace 
Cherry,  by  her  will,  dated  the  13th  December,  1793,  after  directing  pay- 
ment of  all  her  just  debts,  funeral  and  testamentary  expenses,  and  giving 
certain  pecuniary  legacies,  gave  and  bequeathed  all  the  residue  of  her 
estate  and  effects,  both  real  and  personal,  unto  Robert  Makin  and  Wil- 
liam Sutton,  their  heirs,  executors,  administrators,  and  assigns,  upon 
trust  to  convert  the  whole  thereof  into  ready  money,  and  to  place  the 
same  out  at  interest  upon  mortgage  security,  and  the  interest  thereof,  as 
often  as  the  same  should  fall  due,  to  pay  unto  Catherine  Cherry,  widow, 
during  her  natural  life,  provided  she  the  said  Catherine  Cherry  should 
give  unto  her  the  said  testator's  trustees,  or  the  survivor,  his  executors 
or  administrators,  perfect  and  satisfactory  security  (and  not  otherwise) 
that  she  would  leave  all  the  property  she  might  die  possessed  of, — and 
that  such  property  should  not  be  wasted  or  diminished  in  her  lifetime, 
other  than  so  much  thereof  as  might  be  needful  for  her  comfortable  sup- 
port,— ^unto  her  said  trustees,  in  trust  to  be  by  them  placed  out  at  inte- 
rest ;  and  the  interest  thereof,  as  often  as  the  same  should  fall  due,  to  be 
paid  and  applied  in  manner  following ;  that  is  to  say,  one  moiety  there- 
of unto  Phoebe  the  wife  of  Thomas  Painter,  for  her  sole  and  only  use, 
notwithstanding  her  present  or  future  coverture,  and  the  interest  of  the 
other  moiety  unto  George  Cherry,  during  his  natural  life ;  and  after  the 
decease  of  them  the  said  Phoebe  Painter  and  George  Cherry,  then  a 
moiety  thereof  to,  unto,  and  equally  amongst  the  children  of  her  the  said 
Phoebe  Painter,  if  more  than  one,  at  such  time  and  times  as  the  person 
or  persons  in  whom  the  same  might  be  invested  in  trust  might  deem 
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most  conducive  to  their  benefit ;  and  the  other  moiety,  in  like  manner 
to  the  children  of  the  said  George  Cherry ;  and  in  case  of  the  decease 
of  any  of  the  said  children  leaving  lawful  issue,  then  such  issue  to  be 
entitled  to  the  share  his,  her,  or  their  deceased  parents  would  have  been 
entitled  to,  if  living ;  but  should  either  of  them  the  said  Phoebe  Painter 
and  George  Cherry  happen  to  die  without  lawful  issue,  and  the  other 
should  leave  such  issue,  then  such  issue  to  take  the  whole  in  equal 
shares  as  aforesaid ;  and  that  the  issue  in  either  case  might  be  entitled  to 
receive  the  remaining  unapplied  or  unpaid  part  thereof,  as  they  should, 
severally  attain  the  age  of  twenty-one  years ;  but  if  the  said  Phoebe 
Painter  and  George  Cherry  should  both  die  without  lawful  issue,  then 
over,  as  by  the  said  will  mentioned.  And  from  and  after  the  death  of 
the  said  Catherine  Cherry,  (should  she  give  satisfactory  security,)  then 
upon  trust  to  pay  a  moiety  of  the  said  interest  to  arise  as  aforesaid  unto 
the  said  Phoebe  Painter  for  her  own  sole  and  separate  use,  and  upon 
trust  to  pay  the  other  moiety  thereof  unto  the  said -George  Cherry  during 
his  natural  life ;  but  should  the  said  Catherine  Cherry  not  give  such 
satisfactory  security,  then  to  pay  the  said  interest  immediately  unto  the 
said  Phoebe  Painter  and  George  Cherry.  And  from  and  after  the  de- 
cease of  them  the  said  George  Cherry  and  Phoebe  Painter,  then  upon 
trust  to  call  in  the  principal  money,  and  pay  and  apply  a  moiety  there- 
of unto  and  equally  amongst  the  children  of  the  said  Phoebe  Painter,  at 
such  times  and  in  such  manner  as  her  said  trustees  might  deem  most 
conducive  to  their  benefit  and  advantage,  and  the  other  moiety,  in  like 
manner,  to  the  children  of  the  said  George  Cherry ;  and  in  case  of  the 
decease  of  any  of  the  children  of  either  of  them,  then  the  issue  of  such 
of  them  happening  to  die  to  be  entitled  to  the  estate  his,  her,  or  their 
parent  or  parents  would  have  been  entitled  to ;  but  if  either  of  them 
should  happen  to  die  without  lawful  issue,  and  the  other  should  leave 
lawful  issue,  then  upon  tnist  to  pay  the  whole  to  such  issue,  at  such 
time  and  times  as  the  said  trustees  might  deem  most  prudent ;  but  that 
the  whole  should  be  paid,  in  either  of  the  cases,  by  the  time  the  person 
or  persons  entitled  thereto  should  attain  the  age  of  twenty-one  yeara 
But  if  the  said  Phoebe  Painter  and  George  Cherry  should  happen  both 
to  die  without  lawful  issue,  then  upon  trust  as  in  the  said  will  is  men- 
tioned. And  the  said  testatrix  thereby  nominated  and  appointed  the 
said  Robert  Makin  and  William  Sutton  executors  of  her  said  will. 

Grace  Cherry  shortly  afterwards  departed  this  life,  leaving  the  said 
Catherine  Cherry,  Phoebe  Painter,  and  George  Cherry  her  surviving, 
without  having  altered  or  revoked  her  said  will ;  which  was  afterwards 
duly  proVed  by  the  executors. 

Catherine  Cherry,  by  her  last  will,  bearing  date  tlie  16th  August, 
1794,  after  directing  the  payment  of  her  just  debts,  funeral  and  testa- 
mentary expenses,  gave,  devised,  and  bequeathed  all  the  residue  of  her 
estate  and  effects,  real  and  personal,  unto  the  said  Robert  Makin  and 
William  Sutton,  and  the  survivor,  his  heirs,  executors,  administrators, 
and  assigns,  upon  the  several  trusts  expressed  and  contained  in  the  will 
of  Grace  Cherry.  And  the  testatrix  thereby  nominated  and  appointed 
them,  Robert  Makin  and  William  Sutton,  executors  of  her  said  wilL 

Catherine  Cherry  died,  without  altering  or  revoking  her  will,  leaving 
the  said  Phoebe  Painter  (who  afterwards  intermarried  with  James  Leech, 
and  became  his  widow)  and  George  Cherry,  her  surviving;  and  b'^.r 
executors  afterwards  duly  proved  her  will. 
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Oeorge  Cherry  died  an  infant,  and  without  issue,  shortly  after  the 
decease  of  Catherine  Cherry. 

After  payment  of  the  debts,  expenses,  and  legacies  mentioned  in  the 
will  of  Grace  Cherry,  and  after  payment  of  those  mentioned  in  the  will 
of  Catherine  Cherry,  the  respective  estates  and  effects  of  the  two  testa- 
trixes  being  blended  together,  the  clear  residue  arising  therefrom 
amounted  to  the  sum  of  851/.  3^.  2d.f  which  sum  ought  to  have  been 
invested  on  mortgage  security,  as  directed  by  both  wills;  but,  instead  of 
such  investment,  it  was  retained  by  the  two  trustees,  Robert  Makin  and 
William  Sutton,  who  then  carried  on  business  in  copartnership  as  corn- 
merchants,  in  their  own  hands.  The  trustees  allowed  interest  on  this 
sum,  at  the  rate  of  £5  per  cent,  per  annum,  until  the  year  1818,  when 
they  dissolved  partnership ;  and,  on  the  settlement  of  their  accounts,  the 
principal  sum  was  left  in  the  hands  of  Robert  Makin,  who  then  assumed 
the  debt,  and  took  upon  himself  the  payment  thereof.  After  such  disso- 
lution, William  Sutton  never  afterwards  acted  in  the  management  of  the 
fund,  nor  in  any  way  interfered  therewith ;  and  he  subsequently  died 
in  insolvent  circumstances. 

Phoebe  Leech  had  one  child  only,  viz.  Hannah  Painter,  by  her  first 
husband,  Thomas  Painter ;  and  no  child  by  her  second  husband. 

Hannah  Painter  attauied  the  age  of  twenty-one  years,  and  intermar 
ried  with  Robert  Holt,  and  died  on  the  3d  October,  1833,  leaving  Phoebe 
Leech,  her  mother,  and  the  five  petitioners,  her  children,  her  surviving. 

The  interest,  which  from  time  to  time  accrued  upon  the  principal  sum 
of  851/.  3s.  2d.y  was  paid  by  Robert  Makin  to  PhoBbe  Leech. 

On  the  18th  January,  1830,  a  commission  of  bankrupt  was  issued 
against  Robert  Makin,  under  which  he  was  duly  found  and  declared  q 
bankrupt. 

On  the  1st  November,  1830,  a  dividend  of  1*.  7d.  in  the  pound  was 
declared  under  his  commission;  and  on  the  3d  August,  1831,  a  final 
dividend  of  4^.  9d,  was  declared,  making  together  6s.  4d.  in  the  pound ; 
when  the  estate  was  wholly  administered  and  closed. 

Robert  Makin  did  not  make  any  claim,  or  take  any  step,  as  trustee  or 
otherwise,  under  either  of  the  abovementioned  wills,  to  establish  a  proof, 
under  his  commission,  for  the  sum  of  851/.  3s.  2d. ;  but  he  continued  to 
pay  the  interest  to  PhcBbe  Leech,  in  like  manner  as  before  his  bank- 
ruptcy. The  petitioners  alleged,  that  until  long  after  the  affairs  of 
Robert  Makin 's  estate  had  been  finally  wound  up,  and  he  had  obtained 
his  certificate,  they  continued  wholly  ignorant  of  the  fact,  that  the  trust- 
money  had  not  been  invested  on  mortgage,  or  that  any  debt  was  prove- 
able  against  the  estate  of  Robert  Makin,  in  respect  of  the  i^id  trust- 
money  ;  the  petitioners  being  then  and  still,  infants  of  tender  years,  and 
.their  father,  Robert  Holt,  being  an  illiterate  man,  and  unacquainted  with 
matters  of  business.  After  obtaining  his  certificate  under  this  commis- 
sion, he  entered  into  business  in  copartnership  with  his  sons,  Robert 
Makin  the  younger,  and  William  Makin. 

On  the  21st  April,  1834,  a  fiat  in  bankruptcy  was  issued  against  Ro- 
bert Makin  and  his  two  partners,  under  which  they  were  duly  found 
bankrupts;  and,  in  December  last,  Robert  Makin  obtained  his  certificate. 
Since  the  issuing  of  the  fiat,  Robert  Makin  continued  to  make  payments 
to  Phoebe  Leech,  firom  time  to  time,  in  respect  of  the  interest  of  the  trust- 
money;  but  no  steps  were  taken  by  him  to  prove  the  amount  of  the 
trust-money,  as  a  debt  against  his  separate  estate,  imder  the  fiat.    On 
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the  18th  of  April  last,  a  dividend  of  20*.  in  the  pound  was  made  on  the 
separate  estate  of  Robert  Makin,and  a  surplus  of  474/.  12*.  was  carried 
over  to  the  joint  estate ;  the  commissioners,  however,  at  the  same  time 
declaring,  that  they  would  bring  back  so  much  thereof,  as  might  be 
necessary  to  satisfy  any  claim  which  might  be  established  against  the 
separate  estate. 

The  petitioners  alleged,  that  it  was  not  until  after  this  dividend  was 
declared,  that  they  discovered  the  fact,  that  no  part  of  the  trust-fund  was 
ever  duly  invested  by  Robert  Makin,  and  that  the  whole  thereof  had 
been  applied  by  him  to  his  own  use ;  and  they  submitted,  that  Robert 
Makin,  notwithstanding  his  certificate  under  the  first  commission,  con- 
tinued accountable  for  the  trust-money;  and  that  the  amount  thereof 
was  still  proveable  as  a  debt  against  his  separate  estate  under  the  fiat, 
for  the  benefit  of  PhoBbe  Leech,  for  her  life,  and  afterwards  of  the  peti- 
tioners, or  such  of  them  as  might  survive  her. 

The  prayer  was,  that  Robert  Holt,  or  such  other  person  as  the  court 
might  appoint,  might  be  allowed  to  go  in  under  the  fiat  and  prove  the 
said  sum  of  851/.  3*.  2(/.,  or  such  other  sum  as  he  might  be  able  to  esta- 
blish before  the  commissioners,  in  respect  of  the  clear  principal-money 
possessed  by  Robert  Makin,  upon  the  trusts  of  the  said  will,  as  a  debt 
against  his  separate  estate ;  or,  in  case  the  court  should  be  of  opinion 
that  the  petitioners  were  not  entitled  to  have  the  whole  of  such  debt 
proved,  then  that  it  might  be  declared  that  Robert  Makin  was  charge- 
able with  a  breach  of  trust,  in  omitting  to  prove  such  debt  under  the 
first  commission,  and  that  he  became  and  was  accountable  for  so  much 
money,  as  might  have  been  received  for  dividends  On  such  debt,  in  case 
the  same  had  been  proved  under  the  first  commission;  and  that  the  said 
Robert  Holt,  or  such  other  person  as  aforesaid,  might  be  at  Uberty  to 
prove  against  the  separate  estate  of  Robert  Makin  under  the  said  fiat, 
for  such  amount  as  might  have  been  received  for  dividends  upon  the 
said  debt,  in  case  the  same  had  been  proved  under  the  first  commission; . 
uid  that  it  might  be  referred  to  the  commissioners  named  in  the  fiat,  to 
compute  the  amount  of  such  dividends  accordingly ;  and  that  the  divi- 
dends, which  might  be  declared  upon  such 'proof,  might  be  ordered  to 
be  invested  in  the  public  funds,  in  the  name  of  the  accountant  in  bank- 
ruptcy, or  in  such  other  mode  as  the  court  might  direct,  for  the  benefit 
of  the  parties  who  might  be  entitled  thereto. 

Mr.  Swanstouy  and  Mr.  Booths  in  support  of  the  petition.  There  are 
two  questions  in  this  case ;  1st,  whether  the  statute  of  limitations  will 
deprive  the  petitioners  of  the  remedy  they  seek ;  and,  secondly,  whether 
the  certfficate  obtained  by  the  bankrupt,  under  the  first  commission, 
will  be  a  bar  to  the  right  of  proof  under  the  fiat.  With  respect  to  the 
first  point,  it  may  be  only  necessary  to  refer  to  the  two  cases  of  the 
South  Sea  Company  v.  Wymondselly  3  P.  Wms.  143 ;  and  Hovenden 
V.  Lord  Annesley^  2  Sch.  &  Lef.  633.  In  the  first  of  these  cases  it  was 
held,  that  the  statute  of  limitations  was  no  plea  in  a  suit  where  the  bill 
charged  a  fraud,  provided  it  appears  that  the  fraud  was  discovered 
within  six  years  before  the  filing  of  the  bill.  And  in  Hovenden  v.  Lord 
Annesley^  it  was  held  by  Lord  Redesdale,  that  if  a  party  was  to  be 
constituted  a  trustee  by  the  decree  of  a  Court  of  Equity  founded  on  fraud, 
the  statute  of  limitations  would  run  only  from  the  time  that  the  circum- 
stances of  the  fraud  were  discovered.  In  the  present  case,  the  facts 
stated  in  the  petition  clearly  show  a  case  of  fraud  in  the  bankrupt, 
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Robert  Makin,  in  omitting  to  invest  the  trust-money  on  mortgage,  or 
some  other  security,  and  employing  it  for  his  own  purposes.  It  was 
fraudulent,  also,  in  omitting  to  take  the  proper  steps  for  causing  a  proof 
for  the  amount  to  be  made  under  his  first  commission.  The  petition, 
moreover,  expressly  alleges,  that  it  was  not  until  after  the  dividend  was 
declared  under  the  fiat,  which  was  only  on  the  18th  April  last,  that  the 
petitioners  discovered  the  fact,  that  no  part  of  the  trust-fund  was  ever 
mvested  by  Robert  Makin,  and  that  the  whole  of  it  had  been  applied  to 
his  own  use.  The  statute  of  limitations,  therefore,  cannot  be  set  up  in 
answer  to  this  petition.  2dly,  The  certificate  obtained  under  the  first 
commission  is  no  bar  to  the  proof  under  the  subsequent  fiat.  It  is  very 
clear,  that  a  Court  of  Equity  would  not  permit  him  to  plead  his  certificate 
in  bar,  under  the  circumstances  stated  in  this  petition  ;  for  it  would  be 
to  allow  him  to  practise  a  gross  fraud  on  the  infants,  who  were  inte- 
rested in  the  trust-property.  The  bankrupt  continued  paying  the 
interest,  as  if  he  had  invested  the  money  pursuant  to  the  directions  con- 
tained in  the  will.  If  the  court  should  think  that  they  cannot  order 
proof  to  be  made  for  the  whole  sum  of  851/.  3*.  2c?.,  of  which  the  bank- 
rupt possessed  himself,  and  converted  to  his  own  use, — ^they  will  at  least 
direct  a  proof  for  the  amount  of  the  dividend  that  might  have  been 
received  on  that  sum  under  the  first  commission,  if  the  bankrupt  had 
done  his  duty,  by  causing  the  amount  of  the  debt  to  be  proved  under 
that  commission,  and  which  the  petitioners,  being  infants,  were  not  able 
to  prove. 

Mr.  Heathfieldy  contri.  All  debts,  that  may  be  proved  under  a  com- 
mission of  bankruptcy,  are  barred  by  the  bankrupt's  certificate ;  and 
there  is  no  distinction,  whether  the  creditors  are  infants  or  not.  [Sir 
G.  Rose.  The  question  is,  whether  the  payment  of  interest  by  the 
bankrupt  has  created  a  fresh  demand,  and  so  far  revived  the  debt,  as  to 
enable  the  petitioners  to  prove  it  under  the  subsequent  fiat.]  The  case 
of  Walcott  V.  Hally  2  Brown,  305,  is  very  similar  to  the  present;  and 
it  was  there  held,  that  a  legacy  to  A.,  payable  at  twenty-one,  or  mar- 
riage, with  interest,  was  a  vested  legacy,  proveable  under  a  commission 
of  bankrupt  against  the  executor,  and  that  his  certificate  was  therefore  a 
bar  to  the  claim  of  the  legatee ;  for  although  not  proveable  by  the 
legatee  as  a  debt,  yet  that  a  guardian,  upon  petition,  would  have  been 
permitted  to  prove  it.  In  the  present  case,  the  bankrupt  himself  could 
not  have  proved  the  amount  of  this  debt  under  his  first  commission, 
without  an  order  of  the  court ;  Ex  parte  Shaw,  I  G.  &  J.  127 ;  Ex  parte 
Moody y  2  Rose,  413.  It  cannot  be  said,  therefore,  that  he  was  guilty  of 
a  breach  of  trust,  in  not  doing  that  which  he  had  no  power  to  do. 
[Erskine,  C.  J.  The  payment  of  interest  does  not,  as  I  take  it,  admit 
that  he  had  misappropriated  the  money,  but  that  he  was  merely  liable 
for  the  amount  of  the  fund.]  An  infant  cestui  que  trust,  when  the 
trustee  becomes  bankrupt,  must  rely  on  his  guardian  to  see  that  any 
debt  owing  by  the  trustee  is  proved  under  his  commission.  There  is  no 
case  to  show,  that  the  infancy  of  the  cestui  que  trust  is  an  excuse  for 
not  proving.  There  is  another  difiiculty,  also,  in  the  way  of  the  court 
acceding  to  the  prayer  of  this  petition,  namely,  that  the  creditors  of  the 
separate  estate  of  Robert  Makin,  under  the  fiat,  have  received  a  divi- 
dend of  20j.  in  the  pound ;  and  the  surplus  of  the  separate  estate  has 
been  already  carried  over  to  the  joint  fund. 

Mr.  Swanston,  in  reply.     It  is  not  disputed,  on  the  other  side,  that  the 
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bankrupt  was  a  trustee  for  the  petitioners.     [Erskine,  C.  J.    If,  before 
the  issuing  of  the  first  commission,  the  bankrupt  did  not  invest  the 
I  money  pursuant  to  the  trust  of  the  will,  is  not  that  a  debt  proveable 

,  under  the  first  commission?]     The  bankrupt  never  intimated  to  the 

I  petitioners,  that  he  was  a  debtor  to  them  in  respect  of  this  fund ;  and  the 

I  fraud  was  not  discovered,  until  after  the  first  dividend  had  been  declared 

I  under  the  subsequent  fiat     The  trusts  of  the  will  are,  that  the  bankrupt 

and  his  cotrustee  shall  place  out  the  amount  of  the  trust-moneys  upon 
mortgage  security;  and  a  court  of  equity  would  not  fail  to  take  this 
view  of  the  case,  if  the  matter  had  been  brought  before  a  tribunal  of 
that  description,  namely,  that  when  the  trustee  went  on  paying  the 
interest  of  the  trust-fund  to  the  cestui  que  irtist,  it  was  tantamount  to  a 
representation  on  his  part,  that  the  money  was  duly  invested  according 
to  the  trusts  of  the  wiU ;  and  the  trustee  would  have  been  held  liable,  as 
soon  as  the  representation  was  discovered  to  be  untrue.  The  two 
trustees,  Makin  and  Sutton,  dissolved  their  partnership  in  1818;  from 
which  time  the  interest  which  accrued  due  on  the  trust-fund  was  paid 
by  Robert  Makin,  and  the  principal  sum  was  left  in  liis  hands,  and 
became  a^  debt  due  from  hinu  [Sir  6.  Rose.  This  case  can  hardly  be 
put  on  the  ground  of  a  devastavit.]  In  Walker  v.  Symondsj  3  Swanst. 
5Sj  Lord  Eldok  said,  that  it  was  the  duty  of  trustees  to  afford  to  their 
cestui  que  trust  accurate  information  of  the  disposition  of  the  trust- 
fund  ;  and  he  also  held,  that  the  cestui  que  trust  had  a  right  to  proceed 
separately  against  one  trustee,  who  was  implicated  in  a  joint  breach  of 
trust,  (a) 

Then,  with  respect  to  the  operation  of  the  certificate  under  the  first 
commission, — ^there  is  a  great  difference  between  a  case  of  fraud,  and 
one  of  mere  laches,  on  the  part  of  the  trustee.  In  the  former  case,  the 
certificate  is  not  a  bar  to  the  claims  of  the  cejftui  que  trusty  although  it 
might  be  so  in  the  latter  case.  As  to  this  being  a  debt  proveable  under 
the  first  commission,  I  deny  that  it  was  so;  for  the  bankrupt,  by  his  own 
fraud  and  concealment  from  the  cestui  que  trusts  of  the  mode  in  which 
he  had  employed  the  trust-money,  rendered  it  impossible  for  them  to 
prove  the  amount  under  that  commissiou.  Is  there  any  case,  then,  to 
show,  that  a  debt  is  barred  by  a  bankrupt's  certificate,  when  the  creditor 
was  prevented  by  the  fraud  of  the  bankrupt  from  proving  the  debt  ? 
But  die  case  may  be  put  upon  a  distinct  ground,  independently  of  any 
question  of  fraud.  ^Vhen  the  bankrupt  was  accounting  to  the  peti- 
tioners for  the  interest  of  the  money  as  still  due,  is  not  that  a  clear 
recognition  of  his  accountability  for  the  amount  of  the  principal  debt? 
What  has  his  certificate  to  do  with  that  admission  ?  He  has  thus,  from 
time  to  time,  acknowledged  his  liabiUty  to  the  cestui  que  trusts;  wiiicii 
is  an  entire  new  contract,  and  one  upon  which  the  certificate  does  not 
operate.  Nor  does  this  contract  depend,  for  its  validity,  upon  its  being 
made  for  a  valuable  consideration ;  for  the  bankrupt  here,  throughout 
the  whole  transaction,  assumes  a  fiduciary  character ;  his  first  breach  of 
trust  not  having  terminated  his  character  of  trustee.  It  is  a  perfect  fal- 
lacy, then,  to  say,  that  the  first  malversation  committed  by  him  was  the 
only  foundation  for  the  debt.    As  long  as  the  relation  of  trustee  and 

(a)  There  seems  to  be  no  doobC,  from  Lord  EMon't  oboerratioiM  in  Walker  ▼.  Synumit 
where  he  refer*  to  the  CMee  eoUeded  in  1  Eden's  Reportf^  149,  that  the  inYestment  of  trait 
money  on  pcnonal  eecaritj  wwofitselfefanech  of  trait. 
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eetfttt  que  trust  subsisted  between  two  parties,  the  liability  of  the 
trustee  still  continues. 

But  there  is  still  another  view,  which  may  be  taken  of  this  case.  The 
claim  now  made  by  the  cestui  que  trusts  was  at  one  time  a  joint  debt 
from  the  bankrupt  and  Sutton,  his  cotrustee,  founded  on  a  breach  of 
trust  which  they  both  committed.  The  cestui  que  trusts  had  an  option 
to  treat  it  as  a  joint,  or  separate  debt.  Now,  nothing  has  come  out  in 
evidence  to  show  that  Sutton  died  before  the  issuing  of  the  first  com- 
mission. The  debt,  therefore,  if  treated  as  a  joint  debt,  could  not  be 
proved  under  the  first  commission,  except  for  certain  purposes.  [Sir  G. 
Rose.  Would  not  the  debt  be  barred  notwithstanding?]  If  we  were 
to  file  a  bill  in  a  Court  of  Equity  against  the  bankrupt,  it  would  be  no 
bar  to  plead  the  certificate,  or  the  statute  of  limitations ;  when  the  foun- 
dation of  the  debt  is  a  breach  of  tnist,  which  has  been  concealed  from 
the  cestui  que  trusts.  [Sir  G.  Rose.  A  breach  of  trust  resolves  itself 
into  an  equitable  debt,  or  a  claim  founded  on  an  implied  assumpsit.] 
[Ekskine,  C.  J. — ^As  long  as  the  trustee  continued  to  perform  the  trust, 
he  could  not  be  considered  your  debtor ;  he  only  became  such,  when  he 
misappropriated  the  fund.  Now,  when  do  you  say  he  did  this  ?]  Ad- 
mitting, for  one  moment,  that  the  fund  was  misappropriated  by  the 
bankrupt  before  the  issuing  of  the  first  commission,  and  even  with  the 
knowledge  of  the  cestui  que  trusts^  still  the  certificate  would  be  no  bar 
in  a  Court  of  Equity ;  for  that  court  would  act  upon  the  bankrupt's 
own  statement,  made  by  him  since  his  certificate  was  obtained.  But 
the  bankrupt  here  wilfully  concealed  tlie  fraud  he  had  committed  from 
all  knowledge  of  the  cesiui  que  trusts  ;  and  if  a  Court  of  Equity  will 
not  hold  the  statute  of  limitations  to  apply  in  such  a  case,  what  is  there 
here  to  induce  this  court  to  come  to  a  different  decision  ?  I  rest  the 
case  upon  this  point.  If,  in  a  Court  of  Equity,  the  petitioners  could 
not  be  prevented  from  enforcing  this  claim,  by  a  plea  of  the  statute  of 
limitations,  there  can  be  no  greater  obstacle  to  the  enforcement  of  the 
claim  on  the  present  occasion. 

Ebseine,  C.  J. — As  at  present  advised,  it  appears  to  me,  that  there  is 
an  insurmountable  difficulty  in  assisting  tlie  petitioners  in  the  claim  they 
make  to  prove  under  the  present  fiat ;  although  I  should  feel  every  in- 
clination to  do  so,  if  I  could  see  any  thing  in  their  case  that  would  justify 
this  court  in  aiding  them.  But  the  simple  question  we  have  now  to 
decide  upon  is,  whether,  as  the  debt  might  have  been  proved  under  the 
former  commission,  it  is  not  barred  by  the  bankrupt's  certificate.  It 
nowhere  appears,  that  the  debt  has  been  revived  by  any  promise  of  the 
bankrupt  to  pay  it,  since  he  obtained  his  certificate.  The  payment  of 
interest,  by  itself,  is  but  an  equivocal  act.  The  bankrupt  might,  as  an 
act  of  justice  to  the  cestui  que  trusts,  go  on  paying  the  interest,  without 
admitting  that  the  trust-money  was  in  his  hands,  or  that  he  had  ever 
misapplied  it ;  and  I,  therefore,  think,  that  we  caimot  take  it  as  a  fact, 
from  the  mere  circumstance  of  his  continuing  to  pay  the  interest,  that 
the  money  was  still  in  his  hands,  or  that  he  promised  to  pay  the  amount 
to  the  petitioners,  notwithstanding  his  certificate.  But  feeling  anxious 
to  discover,  if  it  is  possible,  any  point  of  law,  or  equity,  that  may  be 
favourable  to  the  claim  of  these  petitioners,  I  should  wish  to  take  time 
to  consider  my  judgment,  before  I  come  to  a  final  decision  on  the  case. 

Sir  J.  Cross. — I  feel  the  same  anxiety,  as  his  honour  the  chief  judge, 
oas  just  expressed,  to  do  justice  to  these  children,  unless  the  rules  of  law 
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stand  in  our  way,  and  prevent  the  court  from  affording  them  the  relief 
they  seek.  I  should  wish,  therefore,  for  time  to  consider  the  matter^  the 
better  to  form  a  right  judgment.  The  petition  alleges,  that  the  bank- 
rupt, after  his  first  bankruptcy,  continued  to  pay  the  interest  of  the 
trust-money,  in  like  manner  as  before;  and  that  the  petitioners  continued 
wholly  ignorant  of  the  fact,  that  the  trust-money  had  not  been  inTested 
on  mortgage,  or  that  any  debt  was  proveable  against  the  bankrupt's 
estate.  Now,  is  it  not  a  general  principle,  that  when  one  man  says  he 
has  got  another's  money,  and  pays  him  interest  for  it,  the  acknowledg- 
ment is  binding  upon  him  both  in  a  Coiurt  of  Law  and  Equity.  And 
if  a  trustee  prevents  his  cestui  que  trust  from  seeking  a  remedy  in 
another  place,  ought  he  not  to  be  held  answerable  for  the  consequeBces? 

Sir  G.  Rose. — I  do  not  at  present  see  how  this  court  can  render  any 
relief  to  these  petitioners,  although  I,  for  one,  should  be  very  desirous 
of  doing  so,  if  I  could  bring  my  mind  to  think  that  the  prayer  of  the 
petition  came  within  the  scope  of  our  authority.  It  appears  from  the 
statement  of  the  petition,  that  the  amount  of  the  trust-money  in  the 
bankrupt's  hands  at  the  issuing  of  the  first  commission  was  851/.  3».  2d, 
Was  not  this,  therefore,  an  equitable  debt  due  from  Robert  Makin,  the 
elder,  which  might  have  been  proved  under  his  commission ;  and  is 
there  any  doubt  that  when  a  debt  exists  as  a  debt  proveable  under  a 
commission,  it  is  effectually  barred  by  the  certificate  ?  The  present  case 
does  not,  as  it  appears  to  me,  involve  any  question  of  a  devastcmtj  as 
was  put  in  argument  by  the  counsel  for  the  petitioners.  It  is  a  distinct 
breach  of  trust,  which  may  be  made  available  either  in  an  action  at 
law,  or  by  a  claim  in  equity.  It  is  enough  to  say  on  the  present  occa- 
sion, that  in  the  whole  course  of  my  experience  in  bankruptcy  proceed- 
ings, I  never  remember  a  case  in  which  it  was  decided,  that  where  a 
trustee  was  liable,  before  his  bankruptcy,  to  a  cestui  que  trust  for  the 
payment  of  a  sum  of  money,  the  certificate  would  not  bar  the  claisL 

The  court  this  day  (Feb,  i,  1836)  delivered  their  judgment. 

Erskine,  C.  J.,  after  stating  the  contents  of  the  two  wills  of  Graice 
Cherry  and  Catharine  Cherry,  as  set  forth  in  the  petition,  proceeded  as 
follows : — It  appears,  that  after  the  deaths  of  the  two  testatrixes,  the 
bankrupt,  Robert  Makin,  the  elder,  and  William  Sutton,  the  trustees 
named  in  their  respective  wills,  converted  all  the  residue  of  their  estates 
into  money,  and,  instead  of  investing  the  amount  of  the  proceeds,  as 
they  ought  to  have  done,  upon  mortgage,  employed  it  in  their  bu^ess, 
allowing  interest  thereon  at  the  rate  of  £5  per  cent. ;  and  that,  after 
they  dissolved  their  partnership,  Robert  Makin,  the  elder,  who  con- 
tinued the  business,  allowed  interest  as  usual  to  Phoebe  Leech,  the 
grandmother  of  the  petitioners.  In  1830,  Robert  Makin,  the  elder, 
became  a  bankrupt,  having  this  money  then  in  his  hands;  but  no 
proof  whatever  was  made  under  his  commission  for  the  amount  of 
the  trust-money,  either  by  the  bankrupt  himself,  or  by  any  other 
party  on  behalf  of  the  cestui  que  trusts ;  and  he  continued  to  pay 
the  interest  to  PhcBbe  Leech  in  like  manner  as  before.  The  peti- 
tioners claim  to  prove  for  the  sum  of  851/.  3s.  2d,,  the  amount  of  the 
trust-money  due  to  them  from  Robert  Makin,  the  elder,  under  his 
former  bankruptcy.  It  has  been  contended,  on  behalf  of  the  peti- 
tioners, that  they  have  a  right  to  prove  the  whole  amount  of  this  sum, 
as  the  bankrupt  must  be  taken  to  have  had  the  money  still  in  his  hands 
after  his  first  bankruptcy ;  and  that  the  payment  of  the  interest  ajaaounts 
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to  a  promise  to  pay  the  principal.  With  regard  to  there  being  any 
siAsequent  promise,  the  court  cannot  take  that  into  consideration ;  as 
the  statute  requires  such  a  promise  to  be  in  writing,  (a)  And  as  to 
what  has  been  urged,  of  the  payment  of  the  interest  rendering  him  still 
chargeable  as  if  the  inoney  was  in  his  hands,  I  should  certainly  have 
been  very  glad  to  have  so  decided;  but  I  cannot  bring  my  mind  to  view 
the  matter  in  that  light ;  for,  on  the  face  of  the  petition  itself,  it  appears 
that  such  was  not  the  fact ;  it  being  stated,  that  the  money  was  em- 
ployed in  Robert  Makings  business,  and  no  part  thereof  could,  therefore, 
remain  in  his  hands  after  his  bankruptcy.  The  payment  of  the  interest, 
then,  by  itself,  is  so  equivocal  an  act,  that  I  think  we  cannot  direct  the 
proof  to  be  made,  under  the  present  fiat,  for  the  whole  sum  of  .£851, 
which  was  proveable  under  the  first  commission. 

But  it  is  then  put  in  the  alternative,  and  it  is  urged,  that  as  the  bank- 
rupt was  guilty  of  a  breach  of  trust  in  not  proving  the  amount  of  this 
sum  under  his  first  commission,  the  petitioners  would,  at  any  rate,  have  . 
a  right  to  prove  for  such  amount  as  might  have  been  received  for  divi- 
dends upon  that  sum,  in  case  it  had  been  proved  under  the  first  com- 
mission. But  the  bankrupt  could  not  have  proved  this  sum  \mder  his 
own  commission,  without  an  order  of  the  court.  I  cannot  see,  therefore, 
that  there  is  any  debt  proveable  by  these  petitioners  under  the  present 
fiat,  without  satisfactory  evidence  that  the  bankrupt  was  guilty  of  a  wil- 
ful default,  in  not  proving  the  amount  of  the  trust-money  under  the  first 
commission.  The  case  of  fValcott  v.  Hall^  2  Brown,  305,  which  was 
cited  at  the  bar,  is  distinguishable  from  the  facts  of  the  present  case. 

Sir  J.  Cross. — I  find  it  very  difficult  to  bring  my  mind  to  any  satisfac- 
tory conclusion  in  pronouncing  a  judgment  in  thiis  case,  the  facts  being 
so  imperfectly  stated  in  the  petition.  The  case  of  fValcott  v.  Hal/, 
which  was  cited  in  argument  against  the  claim  of  these  petitioners,  is,  in 
some  respects,  similar  to  the  present  case^ — ^but  there  is  one  distinction, 
and  that  is,  that  the  creditors  here  knew  nothing  about  the  application  or 
nadsapplication  of  the  trust-money  by  the  bankrupt ; — and  it  certainly 
was  an  important  question,  that  they  should  know  what  had  become 
of  the  money,  and  whether  it  was  lost.  I  am  anxious,  for  the  sake  of 
these  infants,  that  they  should  be  relieved,  if  possible,  from  the  loss 
arising  to  them  from  the  conduct  of  their  trustee.  But  was  this  a  debt 
proveable  under  the  first  commission  ?  If  it  was,  it  does  seem  very 
extraordinary  that  the  bankrupt  should  go  on  paying  interest  as  before, 
after  he  had  obtained  his  certificate.  But  it  is  not  distinctly  explained 
in  the  petition  what  really  became  of  the  trust-money,  when  it  was  lost, 
or  in  what  way  it  i^ras  applied ;  we  know  nothing,indee(l,of  the  fiaicts  of  this 
part  of  the  case,  except  from  the  admissions  of  the  parties.  The  petitioners 
did  not  ask  for  further  inquiry.  We  must  take  die  &ct  to  be,  therefore, 
that  the  trust-money  was  lost  before  the  bankruptcy.  There  is  another 
difficulty,  also,  in  determining  the  rights  of  these  petitioners,  from  the 
circumstance  of  there  having  been  a  co-trustee,  who  is  stated  to  be  dead. 
Was  he  dead  before  the  first  bankruptcy,  or  not  ?  Upon  the  whole,  I 
feel  myself  bound,  in  the  absence  of  so  many  facts  unexplained,  to  con- 
cur with  his  honour  the  chief  judge,  in  deciding  against  the  claim  of 
these  petitioners. — Sir  6.  Ross  concurred. 

Petition  dismissed ;  but  the  costs  of  the  assignees  were  directed  to 
come  out  of  the  estate. 

(a)  8m  6  Geo.  4^  c  itf,  ■.  181. 
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Ex  parte  JOHN  PERRING.— In  the  matter  of  CHARLES  CAMP 

BELLu— p.  266. 

A  peUtion  to  atey  ft  eertificmto,  alleging,  that  the  petitioner  waa  informtd  that  the  banknipt  ha^ 
loat  JC20,  and  upwaida  by  gsoiing  in  one  day,  i«  defective ;  the  petitioner  muat  positively  al- 
lege the  (act,  notwithstanding  it  ia  positively  sworn  to  by  a  witness  in  support  of  the  petition. 
Sir  J.  Cross,  dissent, 

IVhere  a  creditor  delayed  proving  his  debt,  in  the  belief  that  no  dividend  would  be  paid,  an  older 
was  made  that  he  might  go  in  and  proves  for  the  purpose  of  aaaenting  to,  or  dinenting  firom» 
the  certificate. 

This  was  the  petition  of  a  creditor  to  disallow  the  bankrupt's  certifi- 
cate, under  the  following  circumstances. 

The  fiat  issued  on  the  24th  of  March,  1835,  under  which  only  six 
creditors  proved  any  debts,  and  only  three  of  these  were  creditors  to  th^ 
amount  of  je20.  The  petitioner  was  a  creditor,  as  endorsee  of  two  bills 
of  exchange  for  97/.  10*.  and  jBIOO,  endorsed  to  him  by  the  bankrupt, 
but  had  not  proved  his  debt,  in  the  belief  that  no  dividend  would  be 
paid  under  the  fiat.  The  petitioner  then  alleged,  that  having  had  infor* 
mation  that  the  bankrupt  had  lost  various  sums  of  money  at  play,  the 
petitioner  made  inquiries  upon  the  subject ;  when  he  was  informed  by 
one  William  Watson,  of  No.  4,  Caroline  Place,  Hampstead  Road,  on  the 
8th  of  August  last,  that  the  bankrupt  had,  in  the  early  part  of  February 
last,  lost  by  gaming  in  one  day,  the  sum  of  jS130,  at  the  game  oiRouge-^ 
et-Noir. 

The  prayer  was,  that  the  confirmation  and  allowance  of  the  certificate 
might  be  stayed,  the  petitioner  undertaking  to  prove  his  debt ;  and  that 
the  petitioner  might,  after  such  proof,  be  at  liberty  to  assent  to,  or  dissent 
from,  the  allowance  of  the  certificate ;  and  that,  for  that  purpose,  it  might 
be  sent  back  to  the  commissioners  to  recertify. 

The  petition  was  supported  by  the  affidavit  of  the  petitioner;  stating, 
that  the  information  he  had  received  from  Watson,  the  petitioner  be- 
lieved to  be  true.  And  Watson  himself  also  made  an  affidavit,  in  which 
he  stated,  that  he  had  been  well  acquainted  with  the  bankrupt  for  four 
years ;  that  on  a  Friday  or  Saturday,  about  the  early  part  of  February 
last,  about  two  o'clock,  the  deponent  went  to  No.  3,  Pickering  Place, 
St.  James's  Street,  then  kept  by  a  person  named  Romeo  as  a  conmion 
gaming-house, — and  that  he  then  saw  the  bankrupt,  in  a  room  on  the 
first  floor,  playing  at  Rouge-et-Noir,  and  that  the  bankrupt  staked  sums 
from  £5  to  J^e,  on  the  game,  with  various  success ;  that  the  bankrupt 
left  the  room  about  half-past  two,  and  the  deponent  continued  in  the 
room  till  seven  o'clock  in  the  evening  of  the  same  day ;  that  about  half- 
past  four  in  the  afternoon  of  the  same  day,  the  bankrupt  again  came  into  the 
same  room,  and  began  playing  at  Souge-et-NoiTf  first  staking  £5  upon 
the  game,  which  having  lost,  he  gave  a  bank-note  of  dSlOO  to  a  person 
at  the  table  to  get  him  change,  who  in  a  few  minutes  returned,  and  gave 
the  bankrupt  several  bank-notes,  and  about  twenty  sovereigns  in  gold ; 
that  the  bankrupt  then  commenced  playing  for  dBlO  the  game,  and  after- 
wards for  d815  and  d820  the  game,  and  lost  every  stake  he  then  played, 
that  the  bankrupt,  in  that  one  day,  lost  the  whole  of  the  jSIOO  at  Rouge- 
et'Noiry3iid  remained  in  the  room  till  about  half-past  six  in  the  evening, 
when  he  left;  that  before  he  left  the  room  he  exclaimed, in  the  presence 
of  the  deponent,  ^^Damn  the  game,  I  will  never  come  into  the  room  any 
more,  for  I  have  lost  dBlSO." 
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In  answer  to  this  affidavit,  it  was  sworn  by  a  witness  on  behalf  of  the 
bankrupt,  that  inquiry  had  been  made  after  the  deponent,  William 
Watson,  at  No.  4,  Caroline  Place,  Hampstead  Road,  and  that  no  such 
person  could  be  found  there,  or  was  ever  heard  of. 

Mr.  J,  Russell  appeared  in  support  of  the  petition. 

Mr.  Swanstoun  and  Mr.  Keener  took  a  preliminary  objection  to  the 
petition :  that  it  did  not  allege  the  fact  in  positive  terms,  that  the  bank- 
rupt had  actually  lost  the  money,  but  that  the  petitioner  was  merely 
informed  by  William  Watson,  that  the  bankrupt  had  lost  it.  In  Ex 
parte  Crouch,  3  Deac.  &  C.  17,  where  a  petition  to  stay  the  certificate 
charged,  that  the  bankrupt  had  even  admitted  that  he  had  lost  £25  in 
one  sitting,  the  court  dismissed  the  petition,  for  not  alleging  positively 
the  fact,  that  the  money  was  lost  in  one  day.  It  is  true,  that  the  fact  is 
here  positively  sworn  to  in  Watson's  affidavit ;  but  a  defective  petition 
cannot  be  amended  by  an  affidavit,  and  more  especially  a  petition  to  stay 
the  certificate,  which  is  a  case  strictissimi  juris.  Thus,  in  Ex  parte 
Cundallj  1  6.  &  J.  37,  Sir  J.  Leach  refused  to  stay  the  certificate,  upon 
matter  contained  in  affidavits  in  reply,  where  the  petition,  and  affidavits 
filed  with  it,  did  not  make  a  case  for  staying  it.  In  a  suit  in  equity  to 
establish  heirship,  it  would  not  be  sufficient  to  allege  in  the  bill,  that  the 
plaintiff  had  been  informed  and  believed  that  he  was  heir.  Such  a  bill 
would  be  clearly  demurrable ;  but  if  not,  how  could  it  be  supported  in 
evidence  ?  Not  by  evidence  to  prove  the  fact,  that  the  plaintiff  actually 
was  heir, — because  that  was  not  alleged  in  the  bill ;  but  by  proof  that 
he  had  been  informed  he  was  heir.  Then,  presuming  all  the  allegations 
in  the  petition  to  be  true,  is  the  material  fact  sufficiently  alleged  ? 

Erskine,  C.  J. — It  certainly  appears  to  me,  that  the  fact  is  not  suffi- 
ciently alleged  in  the  petition.  I  have  always  understood,  that  on  a 
petition  to  stay  a  certificate,  the  facts  should  be  stated  with  the  greatest 
precision.  But  the  majority  of  the  court  are  of  opinion,  that  the  petition, 
together  with  the  affidavit  of  Watson,  are  sufficient  ifi  entitle  the  peti- 
tioner to  be  heard.    The  case  must  therefore  proceed. 

Sir  J.  Cross.— When  I  first  came  into  this  court,  I  entertained  the 
idea,  that  a  petition  should  be  drawn  with  the  greatest  precision,  and 
could  not  be  amended ;  but  I  afterwards  found  that  that  was  not  the 
case.  This  is  a  mere  clerical  slip ;  for  the  petitioner  in  his  affidavit  says, 
that  he  believes  the  information  to  be  true.  And  when  I  call  to  mind, 
that  a  late  act  of  Parliament  enables  a  judge  at  nisi  prius  to  amend  a 
formal  defect  in  the  record  instantery  I  think  we  ought  to  permit  this 
petition  to  be  amended,  which  is  merely  demurrable  in  point  of  form. 
This  is  not  a  question  as  to  the  disposal  of  property,  but  merely  one  as 
to  the  exercise  of  the  discretion  of  the  court,  in  permitting  a  technical 
defect  to  be  amended. 

Sir  G.  Rose. — The  allegation  in  this  petition  runs  very  near  the  mark; 
but,  upon  the  whole,  I  think  it  is  sufficient  to  let  in  evidence  of  the  fact, 
that  the  bankrupt  lost  the  money  at  play.  That  fact  cannot  be  alleged 
in  a  petition  with  the  accuracy  of  an  indictment ;  nor  do  allegations  in 
petitions  require  the  precision  of  pleadings  at  common  law.  Informa- 
tion and  belief  is  unquestionably  a  sufficient  allegation  in  a  petition, 
though  not  in  the  affidavit  to  support  it.  Then  I  am  to  ask  myself  in 
this  case,  whether,  on  the  petition  and  affidavit,  taken  together,  I  can 
dischaj^e  my  conscience,  by  saying  that  I  have  no  doubt  of  the  non-ex- 
istence of  any  gambling  transaction. 

8a2 
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Mr.  Swansiofty  and  Mr.  Keene^  then  went  into  the  fects  of  the  case, 
and  read  an  affidavit  of  the  bankrupt,  which  denied  having  lost  the  sum 
of  £130,  or  any  part  thereof,  at  No.  3,  Pickering  Place,  St  James's 
Street. 

Erskine,  C.  J. — The  bankrupt  should  have  met  fairly  the  allegation 
in  Watson's  affidavit,  which  is  very  specific,  as  to  his  changing  a  £100 
note  to  enable  him  to  resume  the  game  of  Bouge-ei-Nair.  It  is  also 
very  remarkable,  that  he  has  never  denied  the  feet  of  having  played  for 
money  or  losing  at  play,  except  at  No.  3,  Pickering  Place,  The  alle- 
gation in  the  petition  is  certainly  very  general,  but  then  the  facts  in 
Watson's  affidavit  are  very  particular ;  and  it  was  very  easy  for  the 
bankrupt  to  have  said  that  he  had  not  lost  in  one  day  by  gaming,  either 
at  No.  3,  or  at  any  other  place)  to  the  amoimt  of  £20.  The  circum- 
stance of  Watson  not  being  found,  according  to  the  description  in  his 
affidavit,  might  then  have  been  worthy  consideration.  But  if  the  bank- 
rupt will  file  evasive  affidavits,  he  must  do  so  at  the  peril  of  losing  his 
certificate. 

Sir  J.  Cross. — ^The  bankrupt's  affidavit  is  no  answer  to  Watson's  affi- 
davit. He  does  not  contradict  any  thing  specifically.    He  does  not  deny, 
that  he  got  a  £100  bank  note  changed  on  the  day  in  question,  or  that  he 
made  use  of  the  expression  stated  in  Watson's  affidavit ;  but  he  merely 
says,  that  he  did  not  lose  £20  at  one  sitting,  at  No.  3,  Pickering  Place. 
The  word  "  lose*^  may  be  very  equivocal ;  for,  according  to  the  under- 
standing of  gamblers,  a  man  does  not  lose,  if  he  finally  wins  at  the 
conclusion  of  the  sitting.     But  the  act  6  Geo.  4,  c.  16,  s.  130,  has  been 
construed  to  mean,  if  the  bankrupt  shall  at  any  period  of  the  play  lose 
£20,  notwithstanding  he  may  finally  prove  to  be  a  winner.    Ex  parte 
Newman^  2  6.  &  J.  329. 
Sir  G.  Rose  concurred. 
It  was  ordered,  that  the  certificate  should  be  stayed,  and  that  the 
petitioner  might  go  in  and  prove  his  debt  under  the  fiat ;  but  that 
he  should  be  restrained  from  proceeding  in  an  action  brought  by 
him  against  the  bankrupt,  or  from  commencing  any  other. 
The  petition,  however,  was  ordered  to  be  put  into  the  paper  of  this 
day,  (November  24th,)  for  the  purpose  of  being  spoken  to. 

Erskine,  C.  J. — I  am  still  of  opinion,  that  the  allegation  in  this  peti- 
tion ought  to  have  been  more  precise,  as  to  the  fact  of  the  banlnrupt 
having  lost  the  money  by  gaming.  My  opinion  remains  unchanged, 
that  the  petition  is,  in  this  respect,  defective. 

Sir  G.  Rose. — I  think  it  right,  upon  consideration,  to  concur  in  the 
judgment  pronounced  by  the  chief  judge ;  on  the  ground,  that  where 
there  is  any  doubt  upon  the  subject,  the  leaning  ought  to  be  in  favour 
of  the  bankrupt  I  confess,  that  the  inclination  %f  my  opinion  still  is, 
that  the  allegation  in  the  petition,  coupled  with  the  affidavit  in  support 
of  it,  is  sufficient  to  let  in  evidence  of  the  fact ;  but  as  there  is  a  dif- 
ference of  opinion  between  the  two  other  judges  on  this  head,  and  my 
own  mind  is  by  no  means  free  from  doubt,  I  think  it  is  just,  tliat  the 
bankrupt  should  have  the  benefit  of  that  doubt.  If  it  were  not  for  that 
consideration,  I  should  concur  with  Sir  J.  Cross. 

The  final  order  was,  that  the  petition  should  be  dismissed,  as  to  the 
disallowance  of  the  certificate ;  but  that  the  petitioner  might  have 
leave  to  prove  his  debt,  for  the  purpose  of  assenting  to,  or  dis- 
senting from  the  allowance  of  it 
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Ex  parte  BRADSTOCK  and  Another.— In  the  matter  of  WILSON. 

—p.  273. 

A  refwenoe  to  tha  comminioner  was  directed,  to  report  whether  e  contract  made  by  the  aatigneee 
kit  the  Bale  uf  certain  portions  of  the  bankrupt's  property,  would  be  beneficial  to  the  estate. 

This  was  the  petition  of  the  assignees  under  the  fiat,  praying,  that  it 
might  be  referfed  to  the  commissioners  to  inquire  and  report,  whether  it 
would  be  for  the  benefit  of  the  estate  of  the  bankrupt,  that  a  certain 
contract  entered  into  by  the  petitioners  with  one  H.  CUfford,  for  the  sale 
to  him  of  certain  estates  belonging  to  the  bankrupt,  should  be  completed; 
and  whether,  witli  a  view  to  the  completion  thereof,  it  would  be  for  the 
benefit  of  the  bankrupt's  estate,  that  the  sum  of  je2000  should  be  paid 
out  of  the  purchase-money  to  Ann  Wilson  and  her  husband,  who  were 
mortgagees  of  the  property,  as  a  consideration  for  their  releasing  their 
claim  to  the  estates,  and  joining  in  the  conveyance  thereof  to  H.  Clifford; 
and  that  the  commisssioner  niiglit  be  at  liberty  to  state  any  special  cir- 
cumstances in  his  report ;  and  that  in  case  the  commissioner  should  be 
of  opinion  that  the  contract  would  be  beneficial  to  the  estate,  then  that 
the  same  might  be  confirmed  and  carried  into  effect  by  the  court. 

Mr.  Swanstony  and  Mr.  Howard^  for  the  petitioner,  stated,  that  one- 
third  in  value  of  the  creditors  had  sanctioned  the  arrangement,  at  n 
meeting  called  for  that  purpose. 

Mr.  Jiyrton  consented,  on  the  part  of  the  mortgagees. 

The  court  made  the  order  as  prayed,  Sir  6.  Rose  obsei-ving,  that  it 
would  be  periculo  potentisj  and  would  not  protect  the  assignees 
against  any  dissentient  creditors,  if  the  arrangements  were  not 
proper,  (a) 

(a)  See  Ex  parte.  Farmer,  1  Deac.  &  C.  110;  Ex  parte  Godin^,  1  Deac.  dc  C.  323;  Elf 

rrtt  Hurley,  2  Deac  d&  C.  63 1 ;  £x  parte  Jamei,  3  Deac.  d&  C.  290 ;  Ex  parte  Prater,  4  Deac. 
C.  314. 


Ex  parte  ALEXANDER.— In  the  matter  of  HOBBS.— p.  273 

When  an  assignee,  without  leave  of  the  court,  purchases  any  portion  of  the  bankrupt's  property, 
it  is  the  invariable  rule,  on  the  complaint  of  any  creditor,  to  order  htm  to  be  removed  from  the 
oflke  of  assignee,  and  to  account  for  the  profits  he  has  made  by  such  purchase. 

This  was  the  petition  of  a  creditor  for  the  removal  of  an  assignee, 
under  the  following  circumstances.  The  bankrupt  was  a  horse-dealt^r, 
and  shortly  after  the  choice  of  assignees,  the  horses  belonging  to  the 
bankrupt  were  sold  by  auction.  Collins,  the  acting  assignee,  attended 
at  the  sale,  and  became  the  purchaser  of  several  lots,  at  prices,  as  the 
petitioner  stated,  considerably  less  than  the  value  of  the  horses.  It  was 
alleged,  that  he,  and  several  other  persons,  agreed  not  to  bid  against 
each  other,  but  to  meet  after  the  sale,  and  come  to  some  agreement 
about  the  horses,  and  that  Collins  gave  to  each  of  these  persons  various 
sums  of  money. 

The  prayer  was,  that  Collins  might  be  removed  from  being  assignee;, 
and  that  some  proper  person  or  persons  might  be  chosen  in  his  room,  or 
in  the  room  of  him,  and  also  of  BoviU,  the  other  assignee ;  and  tlial 
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Collins  might  account  for  the  estate  of  the  bankrupt  purchased  by  or 
for  him,  and  pay  over  to  the  official  assignee  what  should  be  found  due 
in  respect  thereof,  particularly  in  respect  of  any  profit  made  on  the  resale 
by  him  of  the  several  horses ;  and  that  such  as  were  not  then  sold  might 
be  resold,  and  if  they  should  not  fetch  the  prices  equal  to  those  at  which 
he  purchased  them,  then  that  he  might  be  held  to  his  purchase,  and  that 
he  might  pay  all  costs. 

Mr.  Bethelly  and  Mr.  Wright^  in  support  of  the  petition,  referred  to 
Ex  parte  Badcock^  Mont.  &  M.  231,  where  Lord  Lyndhuhst  held,  that 
the  rule  of  the  court  was  uniform  and  inflexible  against  all  transfers  of 
the  bankrupt's  property,  either  to  the  assignees  or  the  commissioners. 
They  were  then  stopped  by  the  court. 

Mr.  Swanston,  and  Mr.  J.  Russelly  appeared  for  Collins,  one  of  the 
assignees. 

It  is  admitted,  that  there  must  be  an  inquiry  in  this  case,  and  an 
account  taken  of  the  profit,  if  any,  which  Collins  made  by  the  purchase. 
But,  as  no  fraudulent  intent  can  be  charged  against  him,  it  is  not  a  case 
for  his  removal,  any  more  than  in  Ex  parte  Tunnll^  3  Deac.  &  C.  346, 
where  an  assignee  purchased  a  freehold  house  and  land,  which  was  part 
of  the  bankrupt's  property;  and  yet  this  court  did  not  remove  him, 
although  it  ordered  a  resale.  As  to  the  case  of  Ex  parte  Badcocky  Lord 
Ltndhurst  did  not  remove  the  assignee  there,  as  a  matter  of  course ; 
but  the  order  for  his  removal  was  made,  after  much  consideration,  and 
on  the  ground  of  the  assignee  continuing  to  deal  with  the  bankrupt's 
property.  In  the  present  case,  the  petitioner  attended  the  sale  of  the 
horses,  and  knew  that  Collins  was  bidding  for  some  of  them,  without 
making  any  objection  to  what  was  going  on. 

Mr.  7\ms3  appeared  for  Bovill,  the  other  assignee. 

Mr.  Betheil,  in  reply,  was  stopped  by  the  court. 

Erskine,  C.  J. — It  is  a  general  rule,  which  prevails  not  only  in  bank* 
ruptcy,  but  in  all  other  proceedings,  that  where  an  individual  has  taken 
upon  himself  a  trust  for  the  benefit  of  others,  he  shall  not  place  his  own 
interests  in  competition  with  theirs.  This  is  a  most  beneficial  rule,  and 
assignees  are  especially  within  the  spirit  of  it.  When  an  assignee,  there- 
fore, takes  upon  himself  the  character  both  of  seller  and  purchaser  of  the 
bankrupt's  property,  the  general  rule  must  prevail  against  him.  If  he 
wishes  to  bid  for  any  portion  of  the  bankrupt's  property,  he  ought  to  be 
first  removed  from  the  office  of  assignee.  It  is  true,  that  cases  have 
sometimes  occurred,  where  assignees  have  bid  for,  and  become  pur- 
chasers of,  the  bankrupt's  estate,  and  yet  have  not  been  removed,  be- 
cause their  removal  has  not  been  prayed.  But  these  cases  are  exceptions 
to  the  general  rule;  and  I  confess  I  think,  that  in  every  such  case, 
although  no  fraud  may  have  been  committed  by  the  assignee,  it  would 
be  most  proper  that  he  should  be  removed.  It  appears  to  me,  that  it  is 
quite  enough  for  the  removal  of  this  assignee,  that  he  attended  at  the 
sale  and  bought  the  bankrupt's  property.  If  we  were  to  hold,  that  the 
purchase  was  good  by  the  assignee,  because  it  was  bond  fide^  it  would 
give  rise  to  innumerable  applications  to  set  aside  purchases  by  assignees 
of  the  bankrupt's  property ;  and  the  court  would  have  in  all  such  cases 
to  ascertain,  from  a  complication  of  circumstances,  whether  the  trans- 
action was  bona  fide  or  not.  In  the  present  instance,  the  assignee  has 
made  out  no  case  to  show  that  he  should  be  an  exception  to  the  general 
nile.    On  the  contrary,  the  biddings  here,  being  by  an  assignee  who 
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understood  horses,  might  have  been  especially  injurious  to  the  sale ;  for, 
if  he  declined  to  bid  for  a  particular  horse,  other  persons  might  refuse 
also,  thinking,  no  doubt,  there  must  be  something  wrong  about  that 
horse,  for  which  so  good  a  judge  of  horseflesh  refused  to  bid.  I  can 
come  to  no  other  conclusion,  in  this  case,  than  that  Collins  must  be 
removed  from  the  office  of  assignee.  With  respect  to  Bovill,  the  other 
assignee,  the  only  case  made  against  him  is,  that  he  has  never  acted  in 
the  sale  of  the  bankrupt's  property,  and  that  he  has  made  an  affidavit 
in  support  of  the  transaction  on  the  part  of  Collins.  In  regard  to  him, 
therefore,  I  think  that  this  petition  ought  to  be  dismissed  with  costs. 

Sir  J.  Cboss. — It  is  a  rule  universally  recognised  in  courts  of  justice, 
that  a  man  ought  not  to  be  buyer  and  seller  in  the  same  transaction. 
The  affidavits  in  the  present  case  demand  the  most  serious  consideration 
of  the  court ;  for  either  Collins  has  been  guilty  of  a  conspiracy  and  a 
gross  fraud,  or  the  solicitor  for  the  petition  has  been  guilty  of  suborna- 
tion of  perjury.  It  is  sworn,  that  Collins,  for  the  purpose  of  keeping 
down  the  biddings,  permitted  another  man  to  bid  at  the  sale,  and  obtain 
a  horse  at  a  lower  price  than  he  himself  would  liave  given,  and  after- 
wards went  to  the  purchaser  and  gave  him  19^.  6d.  for  his  bargain.  Is 
not  this  enough  to  show  fraud  on  the  part  of  Collins  ?  With  respect  to 
the  charges  brought  against  the  solicitor,  I  feel  it  but  justice  to  say,  that 
I  think  them  a  foul  imputation  against  the  character  of  that  gentleman. 

Sir  J.  Rose. — Collins  had  a  plain  duty  to  perform,  if  he  wished  to  bid 
for  any  of  these  horses  at  the  sale ;  which  was,  to  present  previously  a 
petition  to  this  court,  praying  to  be  discharged  from  the  office  of  assignee, 
at  his  own  costs.  And  I  think  the  court  would  act  unwisely,  if  it  did 
not,  in  this  particular  case,  put  in  practice  the  general  rule.  The  horses 
were  bought  by  Collins,  and  sold  again  at  a  profit,  whether  great  or 
small  is  immaterial ;  and  no  offer  has  been  made  by  him  to  accoimt  for 
the  difference,  before  this  petition  was  presented.  Without  imputing, 
then,  any  fraud  to  Collins,  or  to  any  one  else,  and  without  any  vindic- 
tive proceeding  against  Mr.  Collins,  still,  the  consequence  of  this  trans- 
action is  inevitable,  that  he  must  account ;  and  his  removal  follows  as  a 
matter  of  course,  unless  he  can  show  any  thing  to  induce  us  in  this  in- 
stance to  relax  the  rule  in  his  favour;  which,  otherwise,  his  own  admis- 
sions would  prevent  us  from  doing.  In  regard  to  the  question  of  costs, 
as  it  aflFects  Mr.  Bovill,  the  other  assignee, — ^he  has  been  brought  here 
on  an  adverse  petition,  and  therefore,  as  to  him,  the  petition  must  be 
dismissed  with  costs ;  for  if  it  was  even  a  matter  of  doubt,  whether  the 
petition  was  hostile  to  him  or  not,  he  was  bound  to  come  here  and 
defend  himself. 

The  order  was,  that  Collins  should  be  removed  from  his  office 
of  assignee,  and  that  another  assignee  should  be  chosen  in  his 
room ;  that  he  should  account  for  the  profits  made  by  the  pur- 
chase of  the  horses, — ^but  that  this  part  of  the  order,  as  to  the 
accounting,  should  be  suspended,  if  he  paid  over  to  the  official 
assignee  the  amount  of  such  profits,  to  be  verified  by  affidavit ; 
that  Collins  should  pay  the  costs  of  this  petition ;  and  that  the 
petitioner  should  pay  the  costs  incurred  by  Bovill ;  with  liberty 
for  the  petitioner  to  apply,  if  dissatisfied  with  CoUias's  affidavit 
VOL.  xxxviii.  80 
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In  the  matter  of  PETER  GERRISH.— p.  278. 

Where  a  creditor  itiued  »  country  fiat,  without  being  able  to  prove  that  the  bankrupt  had  pff«- 
viously  committed  an  act  of  bankruptcy,  though  he  could  prove  be  had  committed  one  aiiiea» 
the  court  refused  permieeion  to  him  to  issue  another  fiat  before  the  expiration  of  the  fuaty- 
eight  days. 

In  this  case  a  fiat  had  been  issued  on  the  20th  October,  directed  to 
commissioners  in  the  country,  the  time  for  opening  it  not  having  yet 
elapsed.  It  appeared,  that  the  petitioning  creditor  was  unable  to  prove 
that  the  party  committed  an  act  of  bankniptcy  before  the  issuing  of 
the  fiat,  but  that  he  could  prove  one  committed  since ;  and  that  he  was 
desirous  of  issuing  another  fiat. 

Mr.  Wright  moved,  under  these  circumstances,  that  the  present  fiat 
might  be  annulled,  and  that  the  petitioning  creditor  might  be  permitted 
to  issue  another. 

Erskine,  C.  J. — The  usual  practice  is,  that  you  must  let  the  twenty- 
pight  days  run  out,  before  you  can  apply  to  annul  a  fiat,  for  the  purpose 
of  issuing  a  fresh  one.  That  practice  must  govern  the  present  case. 
Applications  of  this  kind  are  sometimes  made,  to  hang  up  a  fiat  in  ter- 
rorem.{a) 

(a)  See  Re  Crawley,  3  Deac  Sc  C.  251 ;  Ex  parte  Smith,  lb.  309. 


Ex  parte  DAVID  PARAMORE.— In  the  matter  of  JAMES 
GREENWAY.— p.  279. 

Wberp  a  creditor  petitions  for  the  removal  of  an  assignee,  without  alleging  sufficient  groQoda 
for  that  purpose  in  his  petition,  but  merely  states  them  on  affidavit,  his  petition  will  be  dis- 
missed with  costs. 

A.,  holder  of  the  bankrupt's  promissory  note,  having  a  security  in  his  hai)ds  for  the  fbll  amosnl, 
endorses  the  note  to  B.,  hut  still  retains  the  security.  Quare,  whether  B.  can  prove  the  Bole, 
without  deducing  or  mentioning  the  security. 

This  was  the  petition  of  a  creditor  for  the  removal  of  an  assignee, 
under  the  following  circumstances,  as  alleged  hy  him  in  his  petition. 

The  fiat  issued  on  the  12th  June,  1835,  under  which  the  petition- 
ing creditor,  Joseph  Green  BidwiU,  proved  a  debt  of  232/.  15*.  llcf., 
in  respect  of  a  bill  of  exchange  for  231/.  7s.  Sd.,  and  expenses.  This 
bill  was  drawn  by  Joshua  Green  BidwiU,  trading  under  the  firm  of  Bid- 
will  &  Co.,  upon,  and  accepted  by,  the  bankrupt,  the  consideration  of 
which  was  for  money  paid,  laid  out,  and  expended  to  and  for  the  use 
of  the  bankrupt.  By  virtue  of  this  proof,  BidwiU  voted  in  the  choice 
of  assignees,  and  elected  himself  sole  assignee.  The  petitioner  aUeged, 
that,  at  the  time  of  such  proof,  BidwiU  was  in  possession  of  certain 
wines  consigned  to  him  by  the  bankrupt,  as  security  for  the  payment  of 
the  said  debt,  or  the  proceeds  thereof,  and  concealed  this  fact  when  he 
proved  his  debt ;  that  he  afterwards  sold  the  wines,  and  applied  the  pro- 
ceeds thereof  to  his  own  use,  in  satisfaction  or  reduction  of  his  debt; 
and  that  he  refused  to  debit  himself  with  the  proceeds  of  such  wines, 
as  assignee,  and  insisted  upon  his  right  to  retain  them. 

The  prayer  was,  that  BidwiU  might  be  ordered  to  deliver  up 
the  wines,  or  to  account  for  the  same,  and  to  be  debited  with  the 
amount  thereof,  as  assignee ;  or  that  he  might  be  removed  from  being 
such  assignee;   and  that  a  meeting  of  the  commissioners  might  be 
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ealled,  to  proceed  to  the  choice  of  one  or  more  assignee  or  assignees  in 
his  stead,  and  that  he  might  be  restrained  from  voting  m  such  new 
choice ;  that  Bidwill  might  be  ordered  to  deliver  to  such  new  assignee 
or  assignees  such  part  of  the  estate  and  effects  of  the  bankrupt  as  should 
remain  in  specie  in  his  hands,  and  also  the  produce  of  ttie  wines,  toge- 
ther with  all  books  and  papers;  and  that  he  might  be  ordered  to 
account  before  the  major  part  of  the  commissioners,  for  such  parts  of  the 
bankrupt's  estate  and  effects  as  had  come  to  his  hands,  or  to  the  hands 
of  any  other  person  or  persons  by  his  order,  or  for  his  use ;  and  that  he 
might  be  ordered  to  pay  all  costs  incidental  to  the  application. 

It  appeared,  from  an  affidavit  in  support  of  the  petition,  that  at  the 
meeting  for  the  choice  of  assignees  there  was  some  dispute  among  the 
creditors,  whether  one  or  two  persons  should  be  appointed  to  that  office ; 
that  three  of  the  creditors,  whose  debts  amounted  together  to  JB1057, 
voted  for  Bidwill  as  sole  assignee ;  and  that  the  other  creditors,  whose 
debts  amounted  to  ^6917,  voted  for  two  assignees,  and  that  the  peti- 
tioner should  be  one  of  those  two.  The  commissioners  adjourned  the 
choice  to  the  following  day ;  when,  after  hearing  the  objections  urged 
by  both  parties,  they  confirmed  the  choice  of  Bidwill  as  sole  assignee. 
It  was  alleged,  that  a  creditor  of  the  name  of  Brake,  who  voted  for 
Bidwell,  had  proved  as  endorsee  of  a  promissory  note  of  the  bankrupt 
for  J6200,  dated  5th  May,  1835,  and  payable  two  months  after  date  to 
Bidwill  or  order.  This  note  appeared  to  have  been  given  by  the  bank- 
rapt  to  Bidwill  for  another  debt  of  J6200,  and  had  been  subsequently 
negotiated  by  Bidwill  to  Brake,  who  proved  the  amount  under  the  fiat ; 
but  the  note  had  been  since  taken  up  by  Bidwill,  who  then  applied  to 
the  commissioners  to  expunge  the  proof  on  the  note,  which  they  refused 
to  do. 

In  answer  to  the  allegations  in  the  petition,  the  assignee  stated  in  his 
affidavit,  that  he  did  not  claim  to  hold  the  wines  as  a  security  for  the 
debt  of  232/.  I5s.  llrf.,  which  he  proved  under  the  fiat,  but  in  respect 
of  the  other  debt  of  £200,  for  which  the  bankrupt  gave  his  promissory 
note,  and  for  which  the  wines,  and  the  proceeds  thereof,  were  specifi- 
cally appropriated ;  that  the  wines  were  invoiced  at  the  sum  of  274/. 
16^.;  that  part  only  had  been  sold,  and  netted  JS108;  and  that  the 
remainder,  when  sold,  would  not,  in  the  judgment  of  the  assignee,  be 
sufficient  to  cover  the  said  debt  of  j6200,  being  of  a  very  inferior  and 
unmarketable  quality. 

Mr.  Swanston,  and  Mr.  J,  Russell,  in  support  of  the  petition.  The 
question  in  thi5  case  is,  whether  the  wines  consigned  by  the  bankrupt  to 
Bidwill,  the  assignee,  were  consigned  generally,— or  whether  it  was  in* 
tended  to  give  him  a  special  lien  upon  them,  in  respect  only  of  the  debt 
of  d8200.  If  the  intention  was  to  give  Bidwill  a  general  lien  on  the 
wines,  then  it  was  not  competent  for  him  to  apply  them  only  as  security 
for  the  note  for  ^6200 ;  and  even  if  he  was  entitled  to  a  lien  on  them  in 
respect  only  of  the  note,  he  lost  that  lien  when  he  negotiated  the  note. 
That  lien  would  be  transferred  with  the  note  to  Brake ;  but  Brake,  by 
proving  on  the  note,  and  voting  in  the  choice  of  assignees,  stlso  lost  the  lien ; 
and  Bidwill  could  not  afterwards  revive  the  lien,  by  taking  up  the  note,  or 
be  in  a  better  situation  than  Brake.  It  is  plain,  that  Bidwill  parted  with 
the  promissory  note,  for  the  purpose  of  getting  it  proved  under  the  fiat, 
not  only  with  a  view  of  carrying  the  choice  of  assignees,  but  for  the 
purppse  of  obtaining  a  dividend  on  the  amount  of  the  note ;  which  he 
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could  not  have  done,  had  he  continued  to  hold  it  himself,  if  the  wines 
were,  according  to  his  own  statement,  intended  to  be  a  security  for  the 
amount  of  the  note.  The  effect  of  the  note  being  proved  by  Brake, 
and  subsequently  taken  up  by  Bidwill,  is  the  same  as  if  Bidwill  himself 
had  proved  it.  The  question  is,  then,  whether  Bidwill  ought  to  have 
been  elected  assignee,  by  virtue  of  his  own  proof,  and  the  proof  of 
Brake ;  both  of  which  proofs  were  made,  without  any  mention  of  the 
wines  being  held  as  a  security.  Whatever  lien  he  had  on  the  wines  must 
be  taken  to  have  been  waived  by  him,  when  he  caused  and  permitted . 
such  proofs  to  be  made ;  for  it  was  nothing  less  than  a  fraud,  on  his 
part,  to  stand  by  and  permit  Brake  to  prove  the  note  without  any  allu- 
sion to  the  wines,  which  he  claimed  to  hold  as  a  security  for  the  pay- 
ment of  this  very  note.  It  was  by  these  proofs  alone,  that  Bidwill  got 
himself  elected  sole  assignee ;  for  he  was  only  elected  by  a  majority  in 
value,  the  majority  in  number  of  the  creditors  being  against  him; 
£1057  to  ^69 17,  was  the  difference  of  value ;  so  that,  if  the  proof  on  the 
note  for  J&200  had  not  been  made,  the  majority,  even  in  value,  would 
have  been  against  him. 

Mr.  Girdlestonej  and  Mr.  Bethelly  appeared  for  the  assignee.  The 
prayer  of  this  petition  is  worded  in  a  very  extraordinary  manner;  for  it 
prays,  that  Bidwill  may  be  ordered  to  deliver  up  the  wines,  or  be  re- 
moved from  his  office  of  assignee, — in  the  alternative ;  so  Uiat  if  the 
court  should  think  he  has  a  right  to  the  lien  he  claims  on  the  wines,  he  is 
nevertheless  to  be  deprived  of  his  right  to  fill  the  office  of  assignee.  The 
affidavit  of  Bidwill  states,  that  when  he  attended  before  the  commis- 
sioner to  prove  the  bill  for  231/.  7^.  8(/.,  he  was  asked  by  the  petitioner, 
whether  he  claimed  any  lien  on  the  wines  in  respect  of  that  bill,  and 
that  he  expressly  stated  he  did  not ;  but  that  the  lien  he  claimed  on  them 
was  in  respect  of  another  debt.  This  other  debt  was  the  note  for  JB200 ; 
and  Bidwill  offered  to  account  for  the  surplus  of  the  produce  of  the 
wines,  if  they  sold  for  more  than  J6200.  In  Ex  parte  ndmphletSy  Mont. 
77,  it  was  held,  that  a  creditor,  who  had  a  bond  deposited  with  him  as  a 
security,  might  apply  it  to  part  of  the  debt,  and  prove  for  the  residue. 
(They  were  then  stopped  by  the  court.) 

Mr.  Swanstouj  in  reply.  It  is  clear,  that  Bidwill  held  a  security  for 
a  debt  which  he  had  proved  ;  for,  on  the  evidence,  it  appears  that  he 
held  the  wines  as  a  security  for  the  bill,  as  well  as  the  note.  [Sir  6. 
Rose.  On  what  principle  can  you  contend,  that  Bidwill  might  not 
appropriate  his  security  to  the  satisfaction  of  one  debt,  in  preference  to 
tbe^other?]  This,  perhaps,  he  might  have  done,  if  he  had  acted  bonA 
fide.  But  he  permits  the  note  to  be  proved,  with  the  suppression  of  a 
material  fact,  namely,  that  the  wines  were  held  by  him  as  a  security  for 
the  payment  of  it.  The  very  circumstance  of  his  applying  to  withdraw 
the  proof,  or  the  note,  shows  the  impropriety  of  introducing  it  on  the 
proceedings,  and  the  invalidity  of  his  appointment  as  assignee.  It  doef 
not  appear,  when  the  note  was  negotiated  by  him  to  Brake ;  but  the 
intent  of  negotiating  it,  there  is  no  doubt,  was  to  effect  that  proof  by 
another,  which  Bidwill  could  not  make  himself,  without  giving  up  h» 
security.  No  one  can  maintain  the  propriety  of  the  proof  for  tlie  JS200. 
Bidwill,  it  seems,  had  a  general  lien ;  which  it  is  not  denied  he  might 
renounce  in  respect  of  the  bill ;  but  he  was  bound  to  disclose  the  reai 
circumstances  to  the  commissioner.  Instead  of  doing  so,  he  merely  in- 
formed the  commissioner  that  he  held  the  wines  as  a  security  for 
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another  debt,  not  for  the  note  for  £200  which  had  been  proved  by 
Brake.  [Erskin£,  C.  J.  If  what  you  state  is  the  real  fact,  you  should 
have  stated  it  in  your  petition,  or  have  got  leave  to  amend  it,  for  the 
purpose  of  introducing  this  fact ;  for  there  is  not  one  word  about  the 
£200  note  in  the  petition.]  [Sir  G.  Rose.  If  another  man  holds  the 
proceeds  of  goods  as  a  security  for  the  payment  of  a  bill  of  which  I 
am  the  holder,  what  prevents  me  from  proving  it  under  a  commission 
against  any  one  of  the  parties  to  it  ?]  At  the  time  Brake  made  the 
proof  on  the  note,  he  was  entitled  to  the  benefit  of  any  security  which 
Bidwill  might  hold  for  the  payment  of  it  Brake  had,  in  fact,  in  the 
hands  of  a  trustee  for  him,  namely,  Bidwill,  the  sum  of  jei08,  which 
was  part  of  the  produce  of  the  wines,  and  also  the  remainder  of  the 
wines  which  were  then  unsold.  Bidwill  cannot  be  allowed  to  say  now, 
that  this  was  a  general  lien  against  his  own  declaration  before  the  com- 
missioner, that  the  lien  he  claimed  was  only  in  respect  of  the  note.  I 
admit  the  case  is  not  properly  stated  in  the  petition,  as  it  has  appeared 
in  evidence;  and,  therefore,  hope  the  court  will  permit  it  to  be  amended, 
or  a  supplemental  petition  to  be  presented.  At  all  events,  the  coiut  can 
direct  an  inquiry,  calling  on  the  assignees  to  account. 

Erskine,  C.  J. — The  substance  of  the  case  now  relied  on  by  the  petk 
tioner  is,  that  Bidwill,  having  two  securities  for  his  debt,  proves  on  one 
of  the  securities,  and  by  collusion  with  Brake,  gets  him  to  prove  on  the 
other  security,  namely,  the  note  for  J6200, — and,  by  so  doing,  procures 
himself  to  be  chosen  assignee,  notwithstanding  he  had  in  his  hands 
sufficient  effects  to  pay  that  note.  I  will  not  say  how  far  the  evidence 
proves  this,  in  the  absence  of  any  specific  charge  to  that  effect  in  the 
petition.  The  petition  calls  upon  Bidwill  to  pay  over  the  proceeds  of 
the  wines  to  a  fresh  assignee  to  be  elected  in  his  room ;  but  does  not 
charge,  that  by  collusion  and  fraud  he  had  transferred  another  security 
which  he  held.  The  court  is  not  called  on,  therefore,  by  this  petition, 
to  act  on  any  complaint  of  fraud  or  collusion  against  the  assignee.  Nor 
can  I  perceive  any  reason  why  the  commissioner  should  have  refused 
Brake  to  prove  on  the  note,  before  I  see  what  answer  Bidwill  would 
give  to  the  charges  that  have  been  made  against  him,  on  a  proper  peti- 
tion stating  those  facts. 

Sir  J.  Cross. — ^When  the  circumstances  now  relied  on  by  the  peti- 
tioner were  disclosed  by  the  assignee,  the  petitioner  might  have  applied 
to  amend  his  petition,  or  present  a  supplemental  one.  As  the  facts 
appear  on  the  affidavits,  I  do  not  think  that  Bidwill  acted  rightly,  by 
dishonouring  the  note.  He  ought  to  have  said  to  the  holder,  I  have  got 
jei08  and  the  remainder  of  the  wines,  which  are  appropriated  for  the 
payment  of  the  note  you  hold.  But  instead  of  doing  this,  he  procures 
proof  to  be  made  both  on  the  bill  and  the  note,  which  could  not  have 
been  done,  if  all  the  circumstances  had  been  disclosed.  I  am  sorry 
that  the  petitioner  was  not  able  to  shape  his  petition  according  to  the 
facts  which  have  since  come  out  in  evidence. 

Sir  G.  Rose. — It  is  impossible  to  attend  to  this  petition,  and  to  doubt, 
for  one  moment,  of  the  propriety  of  this  gentleman  being  continued  as 
assignee ;  unless,  indeed,  I  was  prepared  to  go  the  length  of  sayhig,  that 
every  assignee  should  be  removed  from  that  office,  where  a  creditor, 
having  a  security  for  his  debt,  has  voted  in  the  choice.  There  is  not  a 
shadow  of  imputation  against  this  assignee ;  who,  as  I  understand,  has 
offered  to  give  up  to  the  estate  the  surplus  of  the  proceeds  of  the  secu- 
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rity,  after  satisfying  the  amount  of  the  note  proved  by  Brake.  It  is,  I 
confess,  new  to  me  to  be  told,  that  wjiere  a  solvent  party  holds  a  secu- 
rity for  the  payment  of  a  note  which  he  has  endorsed  to  a  third  partv, 
that  party  is  not  to  be  permitted  to  prove  it  under  a  conunission  against 
the  maker.  But,  even  put  it  that  Bidwill  had  money  in  his  hands  for 
the  payment  of  this  note,  what  is  to  prevent  Brake,  the  holder,  from 
proving  it  under  the  fiat  against  Greenway  ? 

Petition  dismissed,  with  costs,  (a) 

(a)  And  we  ExparU  Perring,  ante,  p.  458. 


Ex  parte  BLAND Y.— In  the  matter  of  FOSTER.— p.  286. 

An  order  was  obtained  and  eenred  upon  an  assignee,  that  he  should  eleet  whether  he  ^eoM 
accept  or  decline  an  agreement  for  a  lease,  but  he  took  no  notice  of  the  ovier ;  in  oobs»- 
qucnoe  of  which  a  fimih  petition  was  presented  for  an  order  that  the  agceeokent  ipight  he 
rescinded,  and  the  possession  of  the  premises  delivered  up  to  the  petitioner;  which  was 
ordered  accordingly. 

^  In  this  case  the  petitioner  had  obtained  an  order  on  the  assignee  to 
elect,  whether  he  would  accept  or  decline  an  agreement  for  a  lease. 
The  assignee  had  been  served  with  this  order  on  the  29th  of  August 
last,  but  had  given  no  notice  of  his  intention  either  one  way  or  the 
other;  in  consequence  of  which  the  present  petition  was  presented, 
which  prayed  for  a  declaration  of  the  court,  that  the  agreement  should 
be  rescinded,  and  that  the  possession  of  the  premises  should  be  delivered 
up  to  the  petitioner. 

Mr.  Swanatan  appeared  in  support  of  the  petition. 

Erskine,  C.  J. — Surely  the  order  you  have  already  got  is  sufficient, 
without  this  petition.  You  have  already  an  order  calling  the  assignee 
to  elect,  and  if  he  abandons  the  agreement,  then  to  deliver  it  up,  as  well 
as  the  possession  of  the  premises.  If  he  has  elected  to  abandon,  you  can 
put  the  former  order  in  force,  and  call  upon  him  at  once  to  deliver  up 
the  agreement  and  the  possession  of  the  premises  contained  in  it. 

Mr.  Swanston.  It  appears,  that  the  assignee  took  no  notice  of  thq 
former  order,  before  this  petition  was  presented ;  but  that  shortly  after 
he  was  served  with  this  petition,  he  declined  to  take  to  the  agreement 

Erskin£,  C.  J. — It  makes  a  diflFerence,  that  the  assignee  only  declined 
the  agreement,  after  this  petition  was  presented.  What  you  now  want 
from  the  court  is,  a  declaration  that  he  has  abandoned  the  agreement 

Ordered  as  prayed. 


Ex  parte  POTTER.— In  the  matter  of  POTTER.— p.  287. 

One  of  aewral  respondeota*  not  bating  been  served  with  the  petition,  the  oomt  onkred  kto  be 
leanswered,  on  payment  of  the  costs  of  the  day. 

Mb.  ^eMg// Stated,  that  there  were  three  respondents  in  the  matter 
of  this  petition,  and  that  only  two  of  them  had  been  served  with  it  He 
therefore  applied  to  the  court,  that  the  petition  might  be  reanswered,  on 
payment  of  the  costs  of  the  day,  to  enable  the  petitioner  to  serve  the 
third  respondent 

The  court  made  the  order  as  prayed,.on  payment  of  the  costs  of 
the  day. 
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Ex  parte  JAMES  HARTLEY,  and  MARY  HANNAH  HARTLEY, 
infants,  by  their  next  friend.— Irf  the  matter  of  TRISTRAM.— p.  288. 

A  bankrupt,  to  whom  two  wtates  were  deviMd,  cbtrged  with  the  payment  of  legacies,  had  morV 
gaged  each  of  them  separately ;  and  the  assignees  sold  the  estates,  subject  to  the  unpaid  lega- 
cies and  the  mortgages.  One  of  the  estates  was  sold  for  j£lOOO  more  than  the  amount  of  the 
mortgage-money  with  which  it  was  charged,  and  which  surplus  was  sufficient  to  pay  the 
legacies ;  but  the  proceeds  of  the  other  estate  were  acaicely  sufficient  to  satisfy  the  mortgage 
00  it 

HM,  on  the  application  of  the  mortgagees  of  the  last-mentioned  estate,  that  the  outstanding 
legacies  should  be  charged  exclusively  on  the  surplus  proceeds  of  the  first  estate. 

This  was  a  petition,  praying  that  certain  legacies  which  were  charged 
upon  a  portion  of  the  bankrupt's  real  estate,  might  be  paid  out  of 
another  portion  of  such  estate,  on  which  they  were  not  specifically 
charged;  under  the  following  circumstances: 

By  the  will  of  Ellen  Williams,  dated  the  13th  April,  1805,  the  testa- 
trix  demised  all  her  messuages,  lands,  and  hereditaments  in  Settle  and; 
Giggleswick,  in  the  county  of  York,  unto  the  bankrupt  Tristram,  and  his 
heirs,  and  bequeathed  various  legacies  to  other  persons,  to  the  amount 
of  ^62630.  The  testatrix  also  gave  all  the  residue  of  her  estate  and 
effects  to  the  bankrupt ;  and  declared,  that  if  her  personal  estate  should 
fall  short  of  paying  the  whole  of  the  legacies,  her  real  estate  should  be 
charged  with  the  payment  of  such  deficiency;  and  she  appointed  the 
bankrupt  and  two  other  persons  her  executors. 

The  testatrix  died  in  1826. 

By  an  order  of  the  Court  of  Chancery,  made  in  April,  1826,  in  a  suit 
in  which  the  present  petitioners  were  the  plaintiffs,  and  the  bankrupt 
the  defendiaint,  it  was  ordered,  that  the  bankrupt  should  go  before  the 
master,  and  propose  such  security  as  the  master  should  approve,  for  the 
sum  of  £2535,  which  had  been  previously  ordered  to  be  paid  by  the 
bankrupt  into  court  The  bankrupt,  in  pursuance  of  this  order,  brou^t 
in  before  the  master  a  state  of  facts,  stating  that  he  was  seised  in  fee  of 
a  dwelling-house  in  Duke  Street,  Settle,  and  of  two  pieces  of  pasture- 
land,  called  Gowdy  Land  and  Castlebar  Pasture,  in  Giggleswick ;  and 
he  proposed  to  deposit  the  title-deeds  thereof  in  the  master's  office,  for 
securing  the  said  sum  of  £2535,  and  to  execute  a  legal  mortgage  when 
required.  The  state  of  facts  and  proposal  made  no  mention  of  any 
charges  or  encumbrances,  as  affecting  those  premises.  The  master  re- 
ported, that  the  title-deeds  were  a  sufficient  security  for  the  sum  of 
£2535 ;  and  the  bankrupt  accordingly  deposited  the  same  in  the  master's 
office.  The  bankrupt,  however,  under  the  will  of  Ellen  Williams, 
became  entitled  to  other  hereditaments,  besides  the  lands  called  Gowdy 
and  Castlebar ;  and  which,  together  with  such  lands,  were  charged  with 
the  legacies  mentioned  in  the  will,  and  were  in  the  possession  of  the 
bankrupt. 

In  1828,  the  bankrupt,  being  desirous  to  mortgage  the  other  heredita- 
ments, wrote  to  his  solicitor  as  follows : — **  Castlebar  and  Gowdy  Lands, 
and  my  mother's  house,  are  security  for  Jg2500  and  interest,  to  James 
Hartley's  estate.  The  remainder  of  my  Settle  estate  must  now  be  sub 
ject  to  the  legacies  unpaid  under  my  aimt's  last  will  Now,  what  sum 
can  yon  raise  me  on  this  last  property  ?''  In  pursuance  of  these  instruc- 
tions, the  bankrupt's  solicitor  procured  i61500  to  be  advanced  to  him,  op 
mortgage,  by  Gilson  and  Batty. 
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In  1828,  a  receiver  was  appointed  in  the  suit  in  Chancery;  and  in 
July,  1829,  it  was  ordered  that  the  bankrupt  should  within  six  weeks 
pay  to  the  receiver  the  JS2500,— or,  in  default,  that  the  estates  should  be 
sold,  and  that  the  bankrupt  should  execute  a  mortgage  for  the  balance, 
and  that  he  should  also  execute  all  necessary  conveyances  to  purchasers. 

In  December,  1829,  the  commission  was  issued  against  the  bankrupt. 

Default  was  made  in  payment  of  the  £2500 ;  and  the  house  and  lands 
mentioned  in  the  state  of  facts  were  accordingly,  in  January,  1830,  sold 
in  four  lots,  namely,  lot  1,  being  the  house  in  Settle,  wais  sold  for  £200 ; 
lot  2,  composing  (he  lands  called  Gowdy  Lands,  was  sold  to  W.  Birk- 
beck  for  jgl300;  and  lots  3  and  4,  being  the  lands  of  Castlebar,  were 
sold  to  W.  Bolland,  Esq.,  for  £985  and  d6 105.  Birkbeck,  however, 
refused  to  complete  his  purchase,  until  all  the  legacies  under  Ellen  Wil- 
liams's will  were  satisfied. 

In  November,  1831,  the  property  mortgaged  to  Gilson  and  Batty  was 
sold,  under  the  bankruptcy,  for  dSlOOO  more  than  was  sufficient  to  satisfy 
that  mortgage. 

The  petitioners  alleged,  that  the  intent  and  meaning  of  the  bankrupt, 
when  he  took  in  the  proposal  before  the  master,  and  deposited  the  deeds 
in  the  master's  office,  and  when  the  bankrupt  wrote  as  above-mentioned 
to  his  solicitor,  was,  that  the  hereditaments,  other  than  the  lands  called 
Gowdy  Lands  and  Castlebar,  should  be  exclusively  charged  with,  and 
constitute  the  fund  to  pay,  the  unpaid  legacies  under  the  will  of  Ellen 
Williams. 

The  prayer  was,  that  the  produce  of  the  sale  of  the  property  mort- 
gaged to  Gilson  and  Batty,  which  remained  after  satisfaction  of  such 
mortgage,  might  be  declared  subject  to  the  payment  of  the  unsatisfied 
legacies ;  and  that  an  order  might  be  made  for  payment  to  Riddell,  the 
receiver,  of  such  part  of  the  produce  of  such  sale  remaining  after  satis- 
faction of  the  mortgage  to  Gilson  and  Batty,  as  ought  to  be  paid,  or 
made  good,  in  respect  of  the  unsatisfied  legacies  and  Sie  interest  thereof. 

Mr.  Bethelly  and  Mr.  E,  Montagu,  appeared  in  support  of  the  petition. 

Mr.  Swanstonj  and  Mr.  J.  Russell,  contra.  When  the  master  reported 
that  the  title-deeds  deposited  in  his  office  by  the  bankrupt  were  a  suffi- 
cient security  for  the  dB2535,  he  must  have  known  that  the  estates  to 
which  they  related  were  charged  with  the  legacies  bequeathed  by  the 
will  of  Ellen  Williams ;  for  the  abstract  of  the  title  must  have  been  be- 
fore him.  Assuming  that  the  petitioners  could,  as  against  the  bankrupt 
and  the  legatees,  have  thrown  the  charge  of  the  legacies  upon  the  other 
portion  of  the  estate,  yet  they  cannot  do  so,  as  against  the  assignees ;  for 
the  bankruptcy  of  the  devisee  makes  a  material  difference.  There  is  a 
great  distinction  between  a  lien  on  the  estate,  and  a  personal  liability; 
in  this  case,  the  lien  is  personal,  and  is  lost  by  the  estate  passing  int« 
other  hands.  And  although  the  assignees  of  a  bankrupt  take  his  pro- 
perty, subject  to  any  specific  lien ;  yet,  as  there  was  no  specific  lien  in 
this  case,  but  merely  a  general  charge  on  all  the  property,  as  long  as  it 
continued  in  the  hands  of  the  bankrupt,  the  moment  the  property  passed 
from  the  bankrupt  to  the  assignee,  that  charge  became  extinguished. 

Mr.  Beihelly  in  reply.  The  lien  of  the  petitioners,  on  the  Gowdy 
lands  and  Castlebar  estates,  was  acknowledged  by  the  petitioner,  wh«i 
he  made  the  mortgage  to  Gilson  and  Batty.  The  bankrupt  took  all  the 
estates,  subject  to  the  charge  of  the  legacies ;  and  the  petitioners,  having 
-"  security  on  a  part  of  tnese  estates,  are  entitled  to  have  the  chaigo 
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partly  provided  for  out  of  the  other  portion  of  the  estates.     All  equities, 
which  bind  a  bankrupt's  estate,  bind  also  his  assignee. 

Erskine,  C.  J. — This  is  not  a  question  between  the  legatees  and  the 
petitioners,  but  between  the  petitioners  and  the  assignees.  At  the  time 
of  Tristram's  bankruptcy,  he  possessed  the  equity  of  redemption  in  two 
estates,  which  had  been  severally  the  subject  of  charge  and  mortgage 
by  him,  both  of  which  were  charged  with  some  legacies  remaining  lui- 
paid  imder  the  will  of  Ellen  Williams.  Both  the  estates  have  been  sold ; 
and  the  assignees  claim,  that  the  unsatisfied  legacies  should  be  paid  out 
of  the  purchase-money  of  one  estate,  in  exoneration  of  the  purchase- 
money  received  from  the  other.  The  petitioners,  on  the  contrary,  who 
are  mortgagees  of  the  other  estate  under  a  decree  of  the  Court  of  Chan- 
cery, insist,  that  the  legacies  should  be  charged  on  the  first-mentioned 
estate ;  on  the  ground  that  the  proceeds  of  tlie  sale  of  the  estate  mort- 
gaged to  them,  would  not  pay  their  debt  of  £2535,  if  the  legacies  were 
charged  on  that  estate ;  while  the  first-mentioned  estate  is  well  able  to 
satisfy  that  charge,  as  well  as  the  mortgage  debt  of  Gilson  and  Batty. 

If  this  were  a  question  between  an  execution  creditor  and  a  mortga- 
gee, and  all  the  property  of  the  bankrupt  were  seized  under  the  execu- 
tion, then,  according  to  the  doctrine  laid  down  in  ^Idrich  v.  Cooper, 
8  Ves.  383,  the  mortgagee  of  an  estate  seized  under  the  execution  would 
have  a  right  to  insist,  in  a  Court  of  Equity,  that  the  execution  creditor 
should  take  to  that  portion  of  the  property  which,  paying  him,  would 
leave  the  mortgaged  estate  to  satisfy  the  debt  of  the  mortgagee,  (a)  So, 
even  where  the  croWn  by  an  extent  has  taken  a  mortgaged  estate,  and 
deprived  the  mortgagee  of  his  security,  the  Court  of  Exchequer  has 
marshalled  in  his  favour,  by  letting  hun  stand  in  the  place  of  the  crown, 
upon  other  funds  not  comprised  in  his  mortgage.(A) 

If,  in  the  present  case,  there  had  been  a  special  contract  by  the  peti- 
tioners to  bear  part  of  the  legacies,  they  must  have  abided  by  such  con- 
tract ;  but  the  whole  contract,  on  their  part,  arises  from  the  deposit  by 
the  bankrupt  of  the  title-deeds  creating  an  equitable  mortgage,  and  must 
be  considered  the  same  as  if  a  legal  mortgage  had  been  executed  by  the 
bankrupt.  By  the  will,  through  which  the  bankrupt  derives  his  title, 
the  legacies  are  charged  upon  all  the  estates ;  and  I  am  of  opinion,  that 
the  petitioners  may  call  on  the*  legatees  to  take  their  legacies  out  of  that- 
estate  which  is  able  to  satisfy  them  the  amount  of  their  legacies,  without 
resorting  to  that  estate  which  will  barely  pay  the  petitioners  the  amount 
of  tiieir  debt ;  and  that  if  the  legacies  had  already  been  paid  out  of  the 
estate  pledged  to  the  petitioners,  then  tliat  the  petitioners  might  have 
stood  in  the  place  of  the  legatees,  pro  ianto,  against  the  other  estate. 
The  bankruptcy  of  the  mortgagor  makes  no  difference ;  for  the  assignees 
take,  subject  to  all  equities  which  were  good  against  the  estate  before 
the  bankruptcy.  I  therefore  think,  that  the  petitioners  are  entitled  to 
have  the  surplus  of  the  proceeds  of  the  sale  of  the  estate  mortgaged  to 
Gilson  and  Batty,  after  satisfying  the  amount  of  their  mortgage,  applied 
to  the  payment  of  the  legacies,  before  resort  is  had  to  the  property  mort- 
gaged to  the  petitioners. 

Sir  J.  Cross. — The  question  in  this  case  depends  altogether  upon  the 
allegation  in  the  petition,  "that  the  intent  and  meaning  of  Tristram, 

^a)  And  w«  Aiftfrney-General  t.  TyndaUt  AmbL  614,  citad  by  Lord  Eldon  in  Aldriek  v 
Cooper,  8  Vet.  391. 
yP)  See  8ir  Samuel  Romilly'i  irgameot  in  Aldrich  ▼.  Cooper,  8  Vet.  387. 
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when  he  took  in  the  proposal  before  the  master,  and  before  and  at  the 
time  when  Tristram  made  the  deposit,  and  when  the  master  made  his 
report,  and  when  Tristram  wrote  the  letter  to  Preston,  was,  that  the 
hereditaments,  other  than  the  lands  called  Gowdy  Lands  and  Castlebar, 
should  be  exclusively  charged  with,  and  the  fund  to  pay,  the  unpaid 
legacies  under  E.  Williams's  will.*'  Now,  was  that  the  contract  of  the 
bankrupt  ?  This  can  only  be  collected  from  the  circumstances  of  the 
case,  as  there  was  no  express  contract  entered  into  on  his  part.  Then, 
what  are  the  facts?  The  master  was  to  be  satisfied  of  the  value  of  the 
deposit ;  that  value  would  depend  on  the  amount  of  the  encumbrance 
on  the  estate.  The  bankrupt  made  an  affidavit,  as  to  the  sufficiency  of 
the  value,  and  did  not  mention  a  word  about  the  encumbrances.  It  is 
very  true,  that  the  master  must  have  perceived,  from  the  contents  of  the 
will,  that  the  legacies  were  charged  on  the  property  specified  in  the 
deeds ;  but  he  must  have  been  satisfied  and  convinced,  before  making 
his  report,  either  that  the  legacies  were  satisfied,  or  if  not,  that  the  chai^ 
was  to  be  confined  to  some  other  estate.  The  bankrupt  then  sends 
instructions  to  his  solicitor  to  effect  a  mortgage  upon  the  remainder  of 
his  estates,  which  he  declares  his  intention  to  subject  to  the  legacies  un- 
paid under  bis  aunt's  will.  Where  is  this  mortgage  deed  ?  Probably, 
it  states  the  very  fact.  He  executes  a  mortgage  for  JS1500;  and  when 
the  estate  so  mortgaged  is  afterwards  sold,  it  produces  a  surplus  of 
£1000,  after  satisfying  the  mortgage,  which  it  appears  is  sufficient  to 
discharge  the  unpaid  legacies.  This  last  fact  convinces  me,  tliat  the 
allegation  in  the  petition  is  true ;  and  that  the  bankrupt  must  have  com- 
municated his  intent  to  the  master,  when  he  deposited  the  title-deeds, 
that  the  legacies  were  to  be  charged  solely  on  the  remainder  of  the 
estate.  If  the  bankrupt,  then,  had  the  power  to  transfer  the  chai^  to 
the  remainder  of  the  estate,  it  appears  to  me,  that  he  has  exercised  that 
power.  As  against  him,  therefore,  it  is  clear,  that  the  petitioners  are 
entitled  to  an  unencumbered  charge  on  the  estate  which  he  pledged  to 
them.  Nor  does  his  subsequent  bankruptcy  make  any  diflerence  in  the 
case,  for  the  assignees  can  only  take,  subject  to  the  equities  that  bind 
the  estate  of  the  bankrupt. 

Sir  G.  Rose. — The  case  presented  for  our  consideration  is  not  one, 
perhaps,  which  should  have  regularly  tiome  before  this  court,  as  it 
would  more  properly  have  been  submitted  to  another  jurisdiction ;  but 
I  think  the  petitioners  were  wise  in  coming  here,  having  adopted  the 
shortest  and  cheapest  course  of  proceeding.  There  is  nothing  in  the 
arguments  against  the  prayer  of  this  petition.  The  bankrupt,  having 
the  entire  interest  in  the  estates  devised  by  the  will,  takes  them,  subject 
to  the  legacies  which  the  testatrix  charged  upon  them.  The  diflSculty 
was,  how  far  the  acts  of  the  parties  would  exonerate  a  part  of  the 
estate,  by  throwing  the  charge  on  another  portion  of  it  It  appears, 
however,  that  the  intent  of  the  bankrupt  was,  that  this  charge  should 
be  transferred  to  a  particular  portion  of  the  estate,  Imd  that  other  parties 
have  acted  on  this  understanding.  The  question  is,  then,  how  far  the 
bankruptcy  of  Tristram  alters  the  equitable  rights  of  the  parties  inte- 
rested. Now,  the  equity  of  the  petitioners  is  not  merely  a  personal 
equity  against  the  bankrupt,  but  an  equity  against  the  estate.  His 
assignees,  therefore,  who  take  by  operation  of  law,  take  subject  to  all 

he  equities  which  bound  the  estate,  and  are  consequently  bound,  as  the 

\nkrupt  would  have  been  bound  himself. 

The  order  was  made  as  prayed* 
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Ex  parte  ROBERT  WATKINS.— In  the  matter  of  RAMSAY 
RICHARD  REINAGLE.— p.  2^. 

The  banknipt  contracted  to  parchaie  a  factory,  with  a  ileam-engilM  aud  other  fixtureiy  fur 
£3600 ;  and  apon  payment  of  JS 1000,  the  vendor  delivered  him  poMession.  The  bankrupt 
did  not  work  the  factory,  or  occapy  it  bimtelf,  bat  retained  the  aame  man  to  take  charge  of 
it,  who  had  been  employed  for  that  purpoee  1^  the  vendor.  The  remainder  of  ttie  purchase- 
money  not  being  paid,  the  bankrupt,  on  the  day  before  he  committed  an  act  of  bankruptcy, 
requested  the  vendor  to  resell  the  property,  and  pay  himself  what  was  due  to  him ;  and  the 
vendor  immediately  took  possession,  and  gave  notice  to  the  man  in  charge  of  the  property, 
that  he  was  thenceforth  to  take  charge  of  it  for  the  vendor,  which  he  agreed  to  do : — Held, 
that  the  steam-engine  and  fixtures  were  not  in  the  order  and  dispoaition  of  the  bankrupt  at 
the  time  of  the  bankruptcy. 

This  was  the  petition  of  a  creditor  for  the  sale  of  certain  leasehold 
premises  and  other  propeijty,  on  which  he  claimed  a  lien,  and  for  per- 
mission to  prove  for  any  deficiency. 

The  petitioner  being  possessed  of  a  leasehold  factory  and  buildings 
in  the  City  Road,  the  bankrupt  addressed  a  letter  to  him,  dated  the  24th 
September,  1834,  in  which  he  offered  to  purchase  the  same,  together 
with  the  steam-engine,  gas  fittings,  apparatus,  and  fixtures  of  all  sorts, 
(except  the  moveable  apparatus  which  was  in  the  factory,  connected 
with  and  intended  for  the  manufacture  of  screws,)  at  the  sum  of  JS3600; 
proposing  that  one-half  that  sum  should  be  paid  down  on  handing  over 
the  lease,  and  that  the  remaining  J61800  should  be  paid  in  two  months. 
This  offer  the  petitioner  accepted,  by  a  letter  addressed  to  the  bankrupt 
the  following  day.  In  pursuance  of  this  agreement,  the  bankrupt  was 
led  into  possession  of  the  premises  on  the  8th  October  following.  On 
the  27th  February  the  bankrupt  paid  the  petitioner  £1000  in  part  of 
the  purchase-money,  and  being  afterwards  pressed  by  the  petitioner  for 
the  remainder,  he  deposited  some  valuable  pictures  with  the  agent  of 
the  petitioner,  as  a  security  for  the  residue  of  the  purchase-money. 
The  bankrupt  being  unable  to  complete  the  purchase,  the  petitioner  was 
proceeding  to  retake  possession  of  the  property,  when,  to  prevent  the 
necessity  of  his  so  doing,  the  bankrupt  entered  into  the  following 
agreement : 

^Memorandum  of  an  agreement  made  and  entered  into  this  18th 
day  of  May,  1835,  between  Robert  Watkins,  of  Arundel,  in  the  county 
of  Sussex,  Esq.,  of  the  one  part,  and  Ramsay  Richard  Reinagle,  of 
Fitzroy  Square,  in  the  county  of  Middlesex,  Esq.,  of  the  other  part. 
Whereas,  in  the  month  of  September,  1834,  the  said  Ramsay  Richard 
Reinagle  contracted  to  purchase  of  the  said  Robert  Watkins  the  lease 
of  a  building  called  the  Wenlock  Factory,  with  the  steam-engine,  fix- 
tures, and  appurtenances  thereto  belonging,  as  held  by  the  said  Robert 
Watkins,  and  such  purchase  was  to  be  completed  within  a  month  from 
the  time  of  the  said  contract :  And  whereas  the  said  Ramsay  Richard 
Reinagle  did,  on  the  8th  day  of  October  last,  enter  into  possession  of 
the  said  premises,  and  did,  on  the  27th  day  of  February  last  past,  pay 
the  sum  of  £1000  in  part  of  such  purchase ;  and  the  residue  of  such 
purchase-money,  and  interest  thereon,  at  the  rate  of  £4  per  cent.,  is  still 
due  :  And  whereas  it  has  been  agreed,  that  the  said  Ramsay  Richard 
Reinagle  shall  complete  such  purchase,  and  shall  be  charged  with  inte- 
res;  at  the  rate  aforesaid  on  the  residue  of  such  purchase-money,  from 
the  25th  day  of  December  last,  and  shall  pay  the  ground-rent  and  out- 
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goings  of  the  premises  as  from  the  29th  day  of  September  now  last 
past ;  and  that  the  said  Ramsay  Richard  Reinagle  shall  cause  the  sum 
of  £600y  part  of  such  purchase-money,  together  with  the  sum  of  38/. 
18^.  lOd.f  being  the  amount  of  such  last  mentioned  interest,  to  be  paid 
to  the  said  Robert  Watkins  by  the  following  acceptances;  that  is  to  say, 
a  bill  dated  the  11th  day  of  May  instant,  at  two  months,  for  the  sum 
of  ^100;  a  bill  dated  the  same  day,  at  three  months,  for  the  sum  sf 
je250  ;  another  bill,  dated  the  same  day,  at  four  months,  for  the  further 
sum  of  288/.  18^^  lOd, ;  and  that  the  sum  of  ^2000,  residue  of  the  same 
purchase-money,  shall  remain  on  mortgage  of  the  said  premises,  and 
carry  interest  at  £4  per  cent,  from  this  day  :  and  whereas  it*has  been 
agreed,  and  it  is  hereby  declared,  that  the  said  acceptances,  or  these 
presents,  shall  not  in  any  manner  prejudice  or  effect  the  lien,  right,  and 
eauities  which  the  said  Robert  Watkins  is  entitled  to  in  respect  of  the  pur- 
chase-money and  interest  remaining  unpaid:  And  whereas  the  aforesaid 
bills  have  this  day  been  giveil  by  the  said  Ramsay  Richard  Reinagle: 
And  wliereas  three  pictures,  described  at  the  foot  of  these  presents,  have 
been  deposited  by  the  said  Ramsay  Richard  Reinagle  with  the  attorney 
of  the  said  Robert  Watkins,  as  a  farther  security,  in  addition  to  the 
said  lien  and  these  presents:  And  whereas  the  agreement  has  been 
made  upon  the  terms,  and  subject  to  the  conditions,  hereinafter  men- 
tioned. Now  these  presents  witness,  and  it  is  hereby  expressly  declared 
and  agreed,  that  if  the  said  Ramsay  Richard  Reinagle  shall  make  default 
in  payment  of  any  of  the  said  several  bills  of  exchange  so  accepted  by 
him  as  aforesaid,  or  of  any  part  of  the  money  tliereby  secured,  it  shall 
be  lawful  for  the  said  Robert  Watkins  immediately,  and  without  the 
necessity  of  any  proceedings  at  law,  to  enter  upon  and  take  possession 
of  the  said  factory  and  premises,  with  the  said  steam-engine,  fixtures, 
effects,  and  appurtenances,  so  sold  to  the  said  Ramsay  Richard  Reinagle, 
and  peaceably  to  hold  the  same,  and  for  that  purpose  to  issue  execution 
on  a  judgment  in  ejectment,  which  it  is  agreed  shall  be  forthwith 
entered  up  against  the  said  Ramsay  Ricliard  Reinagle;  and  the  said 
Robert  Watkins  shall  immediately  thereupon,  in  his  own  name,  and 
when  and  as  he  shall  think  fit,  sell  the  said  factory,  steam-engine,  fix- 
tures, effects,  and  premises,  and  also  the  said  pictures,  if  he  shall  think 
fit  so  to  do,  and  shall  receive  the  produce,  and  give  absolute  discharge 
to  the  purchasers,  and  shall  apply  the  purchase-money,  first,  in  paymeni 
of  all  costs,  damages,  and  expenses  he  shall  incur, — and*  then  in  pay- 
ment of  the  arrears  of  ground-rent,  rates  and  taxes,  if  any, — and  then 
in  satisfaction  of  the  whole  residue  of  the  said  purchase-money,  with 
interest  thereon  at  the  rate  aforesaid,  and  shall  account  for  the  surplus, 
if  any,  to  the  said  Ramsay  Richard  Reinagle.  And  it  is  hereby  ex- 
pressly declared,  that  the  said  Robert  Watkins  shall  not  be  answerable 
for  any  loss  or  damage  that  may  happen,  except  the  same  shall  be 
occasioned  by  his  own  wilful  neglect  or  default.'* 

The  three  pictures,  as  described  at  the  foot  of  the  agreement,  were, 
one  by  Rembrandt,  one  by  Caracci,  and  the  third  by  Guido  Rhini. 

The  bills  of  exchange  mentioned  in  the  agreement  were  duly  deHvered 
to  the  petitioner,  but  were  all  dishonoured. 

On  the  20th  May,  1835,  the  bankrupt  requested  the  petitioner's  attor- 
ney to  resell  the  premises,  and  pay  the  money  due  to  the  petitioner ;  and 
the  petitioner's  attorney  accordingly,  on  the  same  day,  took  possession 
of  the  premises ;  the  whole  of  the  ^62600,  with  an  arrear  of  interest. 
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being  then  and  still  unpaid.  The  petitioner  was  also  obliged  to  pay  the 
ground-rent,  and  the  rates  and  taxes,  that  became  due  since  the  bank- 
rupt took  possession  of  the  property. 

On  the  30th  May,  1835,  the  fiat  issued. 

The  petition  prayed,  that  the  factory,  and  also  the  three  pictures,  might 
be  sold,  and  that  the  petitioner  might  be  at  liberty  to  bid  for  the  same 
respectively ;  that  out  of  the  produce  of  the  sale  the  costs  of  the  petitioner, 
incidental  to  this  application  and  the  sale,  together  with  the  sums  paid 
by  him  in  respect  of  the  rent,  rates,  taxes,  and  insurance  of  the  premises, 
since  the  bankrupt  took  possession  thereof,  might  be  first  paid,  and  the 
residue  of  such  produce  applied  towards  satisfaction  of  the  sum  of  je2600, 
and  of  interest  on  the  said  purchase-money,  at  the  rate  of  £4  per  cent., 
from  the  25th  day  of  December  last,  and  the  surplus,  if  any,  paid  to  the 
said  assignees ;  but,  in  case  the  residue  of  the  produce  of  the  sale  should 
be  insufficient  for  the  payment  of  the  je2600,  then  that  the  petitioner 
might  be  permitted  to  prove  for  the  deficiency. 

In  answer  to  the  allegations  in  the  petition,  the  bankrupt  swore,  that 
he  considered  the  sum  of  £2000  to  be  the  purchase-money  for  the  lease, 
and  J61600  for  the  fixture^  steam-engine,  and  appurtenances;  that 
he  continued  in  possession  of  the  factory  and  the  fixtures  until  the 
issuing  of  the  fiat,  and  that  the  fixtures  were  in  his  absolute  order  and 
disposition ;  that  he  took  to  pieces  and  repaired  the  steam-engine  at  an 
expense  of  j8  100;  that  the  three  pictures  deposited  with  the  petitioner 
were  to  be  a  collateral  security  for  payment  of  the  bills  specifically,  but 
were  not  a  general  security  for  the  residue  of  the  purchase-money ;  that 
at  the  time  he  entered  into  the  agreement  of  the  18th  May,  he  was  in  a 
state  of  insolvency,  and  had  been  for  some  time  previously  obliged  to 
absent  himself  for  fear  of  arrest  by  some  of  his  creditors,  who  held  his 
accommodation  acceptances;  and  that  on  the  21st  May  he  signed  his 
declaration  of  insolvency,  which  was  duly  gazetted. 

It  was  also  swoni  by  the  solicitor  to  the  assignees,  that  when  the  mes- 
senger executed  the  warrant  of  seizure,  on  the  3d  June,  the  bankrupt 
was  in  the  undisturbed  possession  of  the  property,  and  that  the  only  per- 
son upon  the  premises  was  one  Edwards,  an  engineer,  and  servant  of 
the  bankrupt ;  that  the  payment  of  the  rent  by  the  petitioner  was  made 
by  him,  upon  an  understanding  that  the  same  should  not  prejudice  either 
party  ;  and  that  if  the  assignees  were  ultimately  declared  to  be  entitled 
to  the  fixtures  liable  to  be  distrained,  they  should  reimburse  the  peti- 
tioner. 

In  reply  to  the  statements  in  the  bankrupt's  affidavit,  it  was  sworn 
by  a  Mr.  Abraham,  who  negotiated  the  sale  of  the  property  for  the  peti- 
tioner, that  there  was  not,  at  any  time  during  the  treaty  for  the  pur- 
chase, any  mention  made  either  by  the  deponent  or  the  bankrupt,  or  by 
any  other  person,  of  part  of  the  ^63600  being  for  the  steam-engine  and 
fixtures,  and  the  other  part  for  the  lease  of  the  factory ;  nor  did  the  de- 
ponent, or  the  petitioner,  ever  give  the  bankrupt  reason  to  consider  that 
the  purchase-money  was  to  be  so  apportioned.  The  petitioner,  also,  and 
the  solicitor  for  the  petitioner,  who  had  corresponded  with  the  bankrupt 
as  to  the  payment  of  the  purchase-money,  swore  to  the  same  effect ;  and 
that  the  bankrupt  of  his  own  accord,  and  without  any  letter  or  message, 
sent  to  Mr.  Abraham,  on  behalf  of  the  petitioner,  the  three  pictures,  as 
an  additional  security  for  the  residue  of  the  purchase-money  remaining 
unpaid.    The  solicitor  also  stated,  that  on  the  20th  May  the  bankrupt 
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sent  &  letter  to  him,  entreating  him  to  proceed  at  once  to  adopt  measaies 
for  re-selling  the  property  to  the  best  advantage,  and  expressing  his  con- 
viction that  the  solicitor  would  use  every  endeavour  to  get  the  best  price 
for  it ;  and  that  he  thereupon  immediately  entered  into  possession  of  the 
factory,  as  the  solicitor  of  the  petitioner,  and  gave  notice  to  Edwards, 
who  resided  in  the  lodge,  and  who,  at  the  time  the  bankrupt  purchased 
the  factory,  kept  it  for  the  petitioner,  and  had  been  since  continued  there 
by  the  bankrupt,  that  he  was  thenceforth  to  occupy  and  take  charge  of 
the  premises  for  the  petitioner,  which  he  agreed  to  do ;  that  Edwards 
thenceforth  accordingly  held  the  premises,  as  the  servant,  and  on  the  be- 
lialf  of  the  petitioner,  and  had  ever  since  been  in  the  occupation  thereof; 
and  that  the  steam-engine  and  other  fixtures  were  firmly  affixed  to  the 
building,  and  that  the  boiler  of  the  steam-engine  was  built  up  in  a  sepa- 
rate building  erected  for  the  purpose  outside  the  principal  factory. 

Mr.  Btthellj  in  support  of  the  petition.  It  is  presumed,  that  the 
assignees  mean  to  insist,  that  the  agreement  of  the  18th  May,  1835,  was 
entered  into  by  the  banknipt  after  he  had  committed  an  act  of  bank- 
ruptcy, and  within  two  months  before  the  issuing  of  the  commission ; 
and  secondly,  that  the  dSlOOO,  which  was  pfiid  by  the  bankrupt  in  part 
of  the  purchztse-money,  was  in  respect  of  the  fixtures,  and  not  for  the 
factory,  and  that  the  fixtures  consequently  passed  to  the  assignees  under 
the  fiat.  Now,  the  act  of  bankruptcy  in  this  case  was  not  only  commit- 
ted after  the  date  of  the  agreement,  but  after  the  20th  May,  when  the 
petitioner  took  possession  of  the  factory  and  the  fixtures.  But  the  bank- 
rupt was  previously  merely  in  possession  of  the  premises  as  lessee ;  and 
the  steam-engine  and  fixtures,  being  affixed  to  the  freehold,  could  not 
be  said  to  be  in  his  order  and  disposition  at  the  time  of  his  bankruptcy; 
Ex  parte  Loyd^  3  Deac.  &  C.  765.  The  agreement  of  the  18th  May 
does  not  create  the  equitable  right  of  the  petitioner,  but  is  merely  an 
admission  of  the  banknipt  of  a  former  right,  which  was  vested  in  the 
petitioner  as  an  unpaid  vendor. 

Mr.  Swanstouj  for  the  assignees.  The  only  question  here  is,  whether 
the  bankrupt  was  the  reputed  owner  of  such  portion  of  the  property,  as 
in  legal  construction  must  be  considered  goods  and  chattels.  [Ebskinb, 
C.  J.  The  question  is,  whether,  when  Edwards  was  desired  to  take 
charge  of  the  premises  for  the  petitioner,  he  did  not  from  thenceforth 
cease  to  be  the  agent  of  the  bankrupt,  and  become  the  servant  of  the 
petitioner.  In  order  to  constitute  reputed  ownership,  there  must  be 
possession  of  the  property  by  the  bankrupt,  with  the  consent  of  the  true 
owner;  and  therefore,  if  Watkins  intrusted  Edwards  to  keep  possession 
for  himself,  he  did  not  consent  that  the  bankrupt  should  have  the  order 
and  disposition  of  the  fixtures,  within  the  meaning  of  the  act  of  Parlia- 
ment, 6  Greo.  4,  c.  66,  s.  72.]  The  bankrupt  swears,  that  he  was  lei 
into  possession  of  the  factory  on  the  8th  October,  and  that  he  continued 
in  possession  of  it,  by  himself  and  his  servants,  up  to  the  time  of  the 
issuing  the  fiat.  There  was  no  apparent  change  of  possession  on  the 
20th  May;  for  Edwards,  who  had  been  employed  by  the  banknipt,  was 
still  continued  in  the  occupation  of  the  property.  Edwards,  therefore, 
must  be  considered  as  still  continuing  to  be  the  servant  of  the  bankrupt 
The  bankrupt  further  swears,  that  on  the  27th  February  last  he  paid 
JBlOOO  in  part  of  the  price  for  the  fixtures,  and  deposited  the  pictures  as  a 
security  for  the  remaining  £600,  and  that  he  agreed  to  purchase  the  fac- 
torv  itself  for  J&2000;  so  that  after  he  was  let  into  possession  of  the  prd 


1  Deacon,  296.  G47 

perty,  he  became  the  absolute  owner  of  the  fixtures.  He  also  swears 
that  he  committed  ^an  act  of  banljruptcy  prior  to  the  18th  May.  [Sir  J 
Cross.  Can  the  bankrupt  prove  his  own  act  of  bankruptcy  ?]  The 
bankrupt  is  bound  to  inform  the  court  when  he  committed  an  act  ot 
bankruptcy,  in  answer  to  the  claim  of  an  equitable  mortgagee ;  and  the 
court  is  bound  to  act  on  such  information.  The  agreement,  contained 
in  the  bankrupt's  letter  of  the  20th  May  to  the  petitioner's  solicitor,  to 
let  the  petitioner  resume  possession  of  the  property,  is  not  evidence  of 
any  prior  intention  of  the  bankrupt,  nor  does  it  purport  to  be  so ;  it  does 
not,  in  fact,  purport  to  be  evidence  of  a  past  agreement ;  and  the  bank- 
rupt was  then  incompetent  to  make  a  new  agreement,  for  it  was  after 
he  had  committed  an  act  of  bankruptcy.  The  bankrupt  was  the  real 
owner,  and  in  possession  of  the  property  before  the  20th  May,  and  there 
was  no  apparent  change  of  possession  up  to  the  issuing  of  the  fiat  It 
cannot  be  denied,  therefore,  that  reputed  ownership  must  follow  the  real 
ownership,  when  accompanied  with  possession. 

Mr.  Bethell^  in  reply,  was  stopped  by  the  court. 

Erskine,  C.  J. — ^The  court  are  unanimous  in  opinion,  that  the  peti- 
tioner  is  entitled  to  the  order  which  he  seeks.  (His  honour  here  referred 
to  the  facts,  as  alleged  in  the  petition,  and  stated  in  the  affidavits,  and 
then  proceeded  as  follows :) — It  is  contended  by  the  assignees,  that  the 
sum  of  £2000  was  to  be  paid  by  the  bankrupt  for  the  lease  of  the  fac- 
tory, and  the  sum  of  jB  1600  for  the  fixtures.  But  Mr.  Watkius  posi- 
tively denies  that  there  was  to  be  any  such  appropriation.  The  bank- 
rupt as  positively  asserts  the  contrary.  To  whom,  then,  are  we  to  give 
credit?  We  find,  by  the  agreement  of  the  18th  May,  that  the  bankrupt 
there  expressly  admits,  that  he  had  contracted  to  purchase  of  Mr.  Wat- 
kins  the  factory,  with  the  steam-engine  and  fixtures,  for  a  gross  sum, 
and  that  he  had  paid  jBIOOO  in  part  of  the  purchase-money.  This  gid- 
mission,  therefore,  is  quite  at  variance  with  his  subsequent  statement, — 
that  the  factory  was  purchased  by  him  for  ^62000,  and  that  the  Jgl600 
was  the  price  of  the  fixtures  alone.  The  assignees  then  say,  that  part 
of  these  fixtures  would  come  under  the  denomination  of  goods  and  chat- 
tels, and  that  they  were  in  the  order  and  disposition  of  the  bankrupt  at 
the  time  he  committed  an  act  of  bankruptcy ;  which,  it  is  contended, 
was  committed  before  the  21st  May,  the  day  when  the  bankrupt's  de- 
claration of  insolvency  was  gazetted,  and  which  was  the  act  of  bank- 
ruptcy on  which  the  commissioner  adjudicated.  But  then  Tio  evidence 
has  been  offered  to  us  of  any  prior  act  of  bankruptcy ;  and  we  must, 
therefore,  take  the  act  of  bankruptcy  to  have  been  conmiitted  on  the 
2l8t  May.  Now,  it  appears,  that  on  the  20th  May  the  bankrupt  wrote 
a  letter  to  Watkins's  solicitor,  desiring  him  to  take  possession  of  the  fac- 
tory, which  the  solicitor  lost  no  time  in  doing ;  for  he  swears,  that  he 
entered  into  possession  of  the  property  the  very  same  day.  It  is  then 
urged,  that  Edwards,  the  man  whom  the  solicitor  authorized  to  take 
charge  of  the  premises  for  Mr.  Watkins,  was  the  same  individual  who 
had  been  employed  for  that  purpose  by  the  bankrupt  during  the  period 
of  his  occupation  of  the  property.  But  then  it  appears,  al^,  that  Ed- 
wards had  been  originally  employed  by  Mr.  Watkins  to  look  after  tlie 
property,  and  that  he  was  merely  continued  in  tliat  charge  by  the  bank- 
rupt, when  he  was  let  into  possession.  It  is  therefore  not  like  the  case 
of  a  creditor  suing  out  an  execution  against  the  bankrupt's  property,  and 
a  servant  of  the  bankrupt  being  put  into  possession,  as  a  sheriff's  officer 
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under  the  execution.  In  tbe  present  case,  it  appears  to  me,  that  the 
possession  was  effectually  changed ;  and  that  there  is  nothing  to  show 
that  the  bankrupt  was  in  the  reputed^ownership  of  the  property,  with 
the  consent  of  the  true  owner,  even  supposing  that  the  fixtures  came 
under  the  description  of  goods  and  chattels.  With  respect  to  the  pic- 
tures, there  is  no  ground  for  saying,  that  they  were  deposited  merely  to 
st^:ure  the  payment  of  the  bills  for  J^600;  for  the  agreement  of  the  ISth 
May  expressly  states*  that  they  were  deposited  by  the  bankrupt,  as  a 
further  security  to  Mr.  Watkins  for  the  remainder  of  the  purchase-dnoney 
generally,  and  in  addition  to  his  lien. 

Sir  J.  Cross. — ^What  is  the  nature  of  the  contract  made  between  the 
bankrupt  and  the  petitioner?     It  appears,  that  the  bankrupt  addressed 
a  letter  to  the  petitioner,  proposing  to  purchase  this  property  for  one 
entire  sum  of  j£3600,  and  that  the  petitioner,  by  another  letter,  accepted 
his  offer.     The  bargain  was  made  by  these  two  letters,  that  thus  passed 
between  the  parties.    When  the  bankrupt  was  let  into  possession,  he 
found  Edwards  in  charge  of  the  property,  as  the  agent  of  the  veudor ; 
and  hq  agreed  to  continue  him  in  the  same  employment,  and  to  pay  him 
for  his  services ;  but  the  bankrupt  never  himself  assumed  the  actual 
occupation  of  the  property,  nor  ever  worked  the  machinery.    Then, 
where  is  the  reputed  ownership?  There  does  not  appear  to  me  a  shadow 
of  pretence  for  saying,  that  the  bankrupt  could  ever  have  been  reputed 
to  be  the  owner  of  this  property.  Was  any  claim  made  by  the  assignees 
to  these  fixtures,  as  goods  and  chattels,  when  they  sold  the  bankrupt's 
effects  under  the  fiat?     I  have  heard  of  none.     Every  thing  appears  to 
have  been  sold  by  them,  but  they  niade  no  attempts  to  take  possession 
of  these  fixtures,  with  the  other  goods  and  chattels  of  the  bankrupt 
I  do  not  recollect  any  thing,  from  any  subsequent  agreement  or  trans- 
action between  these  parties,  which  contradicts  the  bargain  they  entered 
into  by  their  two  letters  of  the  24th  and  25th  of  September  in  last  year. 
And  in  regard  to  the  pictures,  there  is  no  pretence  for  saying,  that  they 
were  pledged  for  the  specific  sum  of  ^6600. 

Sir  G.  Rose. — I  confess  it  appears  rather  strange  to  me,  that  this  peti- 
tion should  have  occupied  so  much  time  of  the  court ;  for  the  point 
which  it  involves  is,  to  my  apprehension,  the  clearest  in  the  world.  The 
petitioner  at  once  displaces  the  title  of  the  assignees,  by  the  adverse  pos- 
session which  he  took  of  the  property  on  the  20th  of  May,  and  which 
was  before^einagle  committed  an  act  of  bankniptcy.  This  fact  is  no- 
where answered  by  the  bankrupt ;  for,  as  to  the  allegation  of  there  being 
any  prior  act  of  bankruptcy,  there  is  not  the  slightest  foundation  for  that 
assertion.  The  petitioner  is,  therefore,  fully  entitled  to  the  order  he  asks 
ui  this  petition. 

Usual  order, — with  liberty  for  the  petitioner  to  bid,  and  the  assignees 
to  have  the  conduct  of  the  sale. 


Ex  parte  JAMES  BRAND  and  Others.— In  the  matter  of  DUNCAN 
NEIL  SMITH.— p.  308. 

A  petitioning  creditor  fraudulently  raes  out  a  commission,  and  prevails  upon  twelve  peraons  to 
malce  proofs  on  fictitious  debts,  for  the  purpose  of  carrying  the  choice  of  assignees ;  which 
object  was  attained,  in  opposition  to  the  bona  fittt  creditors.  These  Bssignees  are  afterwaids 
removed,  bat  not  till  one  of  them  abscunda  with  a  large  lum  betonging  to  the  banknipl^i 
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Mtate ;  and  when  the  whole  fraad  is  at  length  discovered,  the  proofs  are  ordered  to  be  ex- 
punged, and  the  dividends  received  on  them  repaid.  Two  of  the  parties,  however,  having 
become  insolvent,  are  unable  to  repay  the^dividends,  and  the  estate  in  other  ways  sustains 
considerable  loss  from  the  fraudulent  proofs.  The  fresh  assignees,  who  had  been  appointed 
under  an  order  of  the  court,  petitioned,  that  five  of  the  parties,  who  had  made  such  fraudulent 
proofs,  might  be  ordered  to  make  good  the  sum  abstracted  by  the  defaulting  assignee,  and  all 
the  other  loss  which  had  thus  been  occasioned  to  the  estate. 
ScmbUy  1.  That  as  there  was  no  proof  of  a  general  conspiracy  among  these  parties  to  put 
any  one  fictitious  debt  on  the  proceedings,  but  merely  a  conspiring  of  each  individual  with 
the  petitioning  creditor  to  prove  his  own  fictitious  debt,  the  court  could  not  make  the  order 
prayed  i»r. 

2.  That,  as  it  did  not  appear  that  any  of  the  parties  contemplated  the  abstraction  of  the  funds 
by  the  defaulting  assignee,  at  the  time  of  their  respective  proofs,  the  court  had  no  jurisdiction 
to  order  them  to  make  good  the  loss  experienced  by  his  default,  which  was  only  a  substantive 
ground  of  charge  against  him,  in  his  character  of  assignee. 

3.  'J^hat  the  circumstance  of  a  party  having  proved  a  debt  under  a  commission,  merely  vests  in 
the  court  a  juriadiction  to  the  extent  of  the  proo£ 

This  was  the  petition  of  assignees,  charging  certain  parties  with  having 
colluded  to  prove  fictitious  debts  under  the  commission,  and  praying  that 
they  might  be  ordered  to  pay  the  costs  incurred  by  the  proceedings  taken 
to  expunge  such  proofs,  and  to  indemnify  the  estate  against  other  ex- 
penses and  loss  occasioned  by  the  fraud.  The  petition  stated  the  fol- 
lowing facts,  which  were  confirmed  by  affidavit. 

The  bankrupt  had  been,  up  to  1830,  a  clerk  in  the  employ  of  Messrs. 
Beeston  and  Co. ;  but  in  January,  1831,  he  entered  into  business  as  a  ware- 
houseman on  his  own  account.  His  career,  however,  was  but  of  short 
duration ;  for  on  the  17th  of  November,  1831,  he  was  made  a  bankrupt ; 
but,  during  this  short  period,  no  less  than  £60,000  worth  of  property 
passed  through  his  hands,  and  there  were  several  considerable  creditors 
at  Manchester  and  other  distant  places.  To  enable  him  to  carry  on  his 
business,  a  capital  of  jB^OOO  had  been  created  for  him  by  means  of  the^ 
exchange  of  bills  between  Vaughan,  his  father-in-law,  and  Mr.  Beeston,* 
his  late  employer ;  but  it  did  not  appear  that  the  latter  had  given  him 
any  credit  for  goods.  The  commission  was  issued  on  the  petition  of 
Vaughan,  as  the  holder  of  the  bankrupt's  note  of  hand  for  jBSOO,  the 
consideration  for  which,  as  Vaughan  stated  in  his  deposition,  was  money 
lent  to  the  bankrupt.  At  the  first  public  meeting  on  the  25th  of  No- 
vember, 1831,  one  of  the  trustees,  under  a  settlement  alleged  to  have 
been  executed  on  the  marriage  of  the  bankrupt  with  the  daughter  of 
R.  Vaughan,  claimed  to  prove  for  a  sum  of  2077/.  3*.;  for  principal  and 
interest  on  a  bond  stated  to  have  been  given  by  the  bankrupt  on  his 
marriage.  The  consideration  of  this  proof  was  adjourned  to  the  second 
public  meeting,  when  it  was  finally  admitted ;  but  it  was  afterwards 
ordered  to  be  expunged  as  a  fictitious  debt  It  was  alleged,  also,  that 
Vaughan  was  the  holder  of  several  bills  with  the  bankrupt's  name  upon 
them,  some  of  which  were  given  after  the  issuing  of  the  commission ; 
and  that  he  handed  over  these  bills  to  various  parties,  for  the  purpose 
of  proving  them,  and  voting  in  the  choice  of  assignees. 

One  of  these  parties,  R.  Beeston,  proved  a  debt  of  255/.  2^.  on  four 
of  the  bills,  which  had  been  passed  to  him  by  Vaughan ;  and  he  also 
obtained  powers  of  attorney  from  three  other  persons,  who  were  bonSi 
fide  creditors,  authorizing  him  to  vote  in  the  choice  of  assignees.  The 
first  account  he  gave  of  the  transaction,  in  an  examination  before  the 
commissioner  on  the  2d  of  January,  1834,  was,  that  before  the  assignees 
were  chosen,  he  was  applied  to  by  Vaughan  to  prove  these  bills,  and 
that  the  cash  he  paid  for  them  was  paid  back  after  the  choice.    His  sub 
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sequent  account,  as  appeared  from  the  affidavit  of  the  official  assignee, 
stated,  that  he  did  not  pay  any  cash  for  the  bills ;  but  that  he  merely 
gave  a  banker's  check  for  them,  which  it  was  agreed  should  not  be 
presented,  and  which  was,  in  fact,  afterwards  returned.  His  own  affi- 
davit did  not  materially  vary  from  this  account;  and  he  admitted, 
that  he  held  the  bills  for  the  sole  purpose  of  influencing  the  choice  of 
assigneea 

Richard  Philpott  proved  a  debt  of  iB810, — 343/.  3*.  of  which,  he  stated, 
was  for  money  lent  to  the  bankrupt,  and  the  remaining  46^.  lis,  as 
acceptor  of  a  bill  he  had  discounted  for  Vaughan. 

Bernard  Angle  proved  a  debt  of  509/.  16^.,  as  for  money  lent  on  two 
other  bills ;  and  in  August,  1834,  when  he  was  examined  on  oath  before 
the  commissioner,  he  admitted,  that  he  had  never  paid  one  shilling  for 
these  bills,  and  that  he  returned  them  to  Vaughan  after  a  dividend  bad 
been  declared,  together  with  the  amount  of  the  dividend. 

Henry  Baldwin  proved  a  debt  of  229/.  13^.  on  two  other  bills  endorsed 
to  him  by  Vaughan,  the  consideration  for  which,  as  he  stated  in  his 
deposition,  was  money  paid,  and  goods  furnished  to  Vaughan^ 

There  were  similar  proofs  made,  by  seven  other  persons,  to  the  amount 
altogether  of  3252/.  17^. 

All  the  debts,  in  respect  of  which  these  proofs  were  made,  were  ficti- 
tious, and  the  proofs  were  afterwards  expunged.  And  it  was  alleged, 
that  the  parties  who  had  made  them,  by  concert  and  collusion  with  each 
other,  voted  in  favour  of  H.  Baldwin  and  E.  Williams  as  assignees,  in 
opposition  to  a  larger  number  of  bond  fidt  creditors,  who  attended  and 
voted  for  other  persons.  One  of  the  assignees  so  elected,  E.  Williams, 
afterwards  absconded  with  348/.  6^.  of  the  moneys  belonging  to  the 
estate;  and  it  was  alleged,  that  H.  Baldwin  had  received  a  sum  of  112/. 
5^.  6(f.,  which  he  had  lent  to  Vaughan,  and  had  omitted  to  give  credit 
for  it  in  the  audit  of  his  accounts.  An  order  having  been  obtained  for 
the  choice  of  a  fresh  assignee  in  the  place  of  E.  Williams,  Vaughan, 
Philpott,  and  Angle  attended  a  meeting  for  that  purpose,  and  by  concert, 
as  it  was  alleged,  made  choice  of  Angle,  who  afterwards  acted  as  such 
assignee. 

On  the  19th  of  March,  1832,  Vaughan  proved  a  further  debt  of  4630i 
8*.  9rf.,  which,  he  stated,  was  for  money  paid  and  lent  by  him  to  the 
bankrupt  in  respect  of  various  bills  specified  in  the  schedule  to  his  depo- 
sition, and  also  for  goods  sold  and  delivered  by  him  to  the  bankrupt 
On  a  subsequent  day,  he  also  proved  a  further  sum  of  ^6300  upon  a  bill 
for  that  amount.  Both  these  proofs  were  also  ordered  to  be  expunged, 
as  fraudulent. 

On  the  19th  of  March,  1832,  a  dividend  of  2^.  Ad.  in  the  pound  was 
declared,  and  was  received  by  all  these  parties. 

It  was  not  till  January,  1834,  that  some  of  these  proofs  were  disco- 
vered to  be  fraudulent,  by  a  person  of  the  name  of  Welchman.  It  ap- 
peared, from  his  statement,  that  he  had,  at  the  bankrupt's  solicitation, 
accepted  two  bills  for  him  after  the  issuing  of  the  commission,  for  the 
purpose  of  being  proved,  to  carry  the  choice  of"assignees.  One  of  these 
*ills  was  proved  by  H.  Baldwin,  and,  by  virtue  of  this  proof,  he  had 
voted  in  choosing  himself  one  of  the  assignees.  He  was  afterwards 
examined,  as  well  as  Vaughan,  Philpott,  and  another  witness,  upon  the 
subject  of  this  bill,  all  of  whom  contradicted  the  statement  of  Welchman: 
Nut  upon  Baldwin's  books  being  examined,  the  entries  in  them  wei« 
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found  to  be  inconsistent  with  his  own  statement  of  the  facts ;  and  the* 
matter  being  adjourned  into  a  Subdivision  Court,  the  proof  was  ordered 
to  be  expimged  as  fraudulent.  From  this  decision  Baldwin  appealed  to 
the  Court  of  Review ;  and  there  was  also  a  counter-petition  presented 
by  two  of  the  creditors  and  the  official  assignee,  praying  for  the  removal 
of  Baldwin  as  assignee.  The  two  petitions  were  heard  together ;  when 
the  order  of  the  Subdivision  Court  was  confirmed,  and  Baldwin  was 
ordered  to  be  removed  from  the  office  of  assignee.  Whilst  these  petitions 
were  perfding,  Baldwin  caused  Welchman  to  be  indicted  for  perjury, 
alleged  to  have  been  committed  upon  his  examination  before  the  com- 
missioner ;  and  upon  the  trial  of  the  indictment,  notwithstanding  Bald- 
win, Vaughan,  and  Philpotts  reswore  against  him  the  same  facts  to 
wliich  they  had  deposed  before  the  commissioner,  the  jury  acquitted 
Welchman,  without  putting  him  on  his  defence. 

On  the  31st  of  July,  1834,  James  Brand,  and  William  Lawrence,  the 
petitioners,  were  chosen  assignees,  in  the  room  of  Baldwin.  From  some 
circimistances  which  transpired  on  the  hearing  of  the  petition  of  appeal, 
the  court  intimated,  that  Angle  might  have  leave  to  resign  his  office  of 
assignee.  This  permission,  however,  he  refused  to  avail  himself  of;  but 
when  the  fraudulent  circumstances  connected  with  the  debt  proved  by 
him  became  known, he  presented  a  petition  for  leave  to  resign  the  office; 
and  on  the  14th  of  November,  1834,  an  order  was  accordingly  made  for 
his  removal. 

The  official  assignee  having  discovered  that  the  bankrupt  had  been  car- 
rying on  business  at  a  wharf  under  another  name,  his  books  and  papers  at 
this  place  were  seized;  and  it  appeared  from  them  and  subsequent  inqui- 
ries, that  Vaughan,  the  petitioning  creditor,  was  indebted  to  the  bank- 
rupt, instead  of  the  bankrupt  being  indebted  to  him ;  for  in  an  account 
contained  in  these  books,  he  was  charged  with  various  sums  as  received 
by  him  from  Baldwin,  Angle,  Philpott,  Beeston,  and  the  other  persons 
who  had  proved  fictitious  debts  under  the  commission ;  which  agreed, 
with  some  trifling  variations,  with  the  amount  of  the  several  dividends 
received  by  himself  and  the  other  parties  from  the  bankrupt's  estate, 
upon  the  several  fraudulent  proofs  which  had  been  made  by  them  for  the 
benefit  of  Vaughan  and  the  bankrupt.  Upon  being  questioned  by  the 
official  assignee,  Vaughan  admitted  that  no  debt  was  due  to  him  from 
the  bankrupt  at  the  opening  of  the  conamission,  and  that  no  considera- 
tion was  given  by  him  for  the  note  of  hand  for  j8500,  on  which  he  had 
sued  out  the  commission  against  the  bankrupt,  and  that  the  note  of  hand 
was  in  fact  made  by  the  bankrupt  after  he  had  stopped  payment.  He 
also  admitted,  that  the  several  proofs  made  by  Baldwin  and  Philpott, 
and  by  one  H.  Davies,  were  fictitious. 

The  petition  alleged,  that  Beeston,  Angle,  Baldwin,  and  Philpott,  and 
the  other  parties  who  had  proved  fictitious  debts,  acted  in  concert  and 
collusion  with  each  other,  and  in  fraud  of  the  bona  fide  creditors ;  that 
the  whole  of  these  debts  had  been  expunged  in  consequence  of  the 
examination  of  the  several  parties  before  the  commissioner,  or  in  con- 
sequence of  the  admissions  made  by  them  after  the  facts  had  been 
discovered ;  and  that  Angle,  Beeston,  Philpott,  and  Baldwin  had  admit- 
ted, that  they  made  their  several  proofs  at  the  instance  of  Vaughan,  or 
of  the  bankrupt,  and  had  refunded  to  the  official  assignee  the  dividends 
received  by  them  upon  their  fraudulent  proofs.  An  order  of  court  was 
also  obtained  against  Vaughan,  for  payment  to  the  official  assignee  of  the 


662  Ex  parte  Brand.  C.  R.  18S5. 

dividends  received  by  him  under  his  fraudulent  proofs ;  but  he  dec»ared 
his  inability  to  repay  them,  and  subsequently  became  bankrupt 

The  petition  further  alleged,  that  in  consequence  of  these  fraudulent 
proofs,  and  the  collusive  choice  of  assignees  consequent  thereon,  the 
bankrupt's  estate  had  sustained  the  loss  of  the  whole  of  the  money 
fraudulently  appropriated  by  Williams,  and  the  expenses  of  removing 
him  from  the  office  of  assignee ;  and  that  the  costs,  which  had  been 
altogether  occasioned  by  the  fraud  of  these  parties,  had  been  taxed  at 
the  sum  of  668/.  5s.  7rf.;  that  Welchman  being  a  poor  man,  and  unable 
to  pay  the  costs  of  defending  himself  against  the  prosecution  for  perjury, 
the  petitioners  defended  him,  deeming  such  a  proceeding  necessary  for 
the  protection  of  the  bankrupt's  estate,  and  the  exposure  of  the  fraud; 
and  that  a  dividend  received  by  H.  Davies,  on  one  of  the  fraudulent 
proofs,  amounting  to  40L  16*.  6rf.,  had  never  been  refunded,  in  conse- 
quence of  the  death  and  insolvency  of  the  party. 

The  petition  prayed,  that  Baldwin,  Angle,  Vaughan,  Beeston,  and 
Philpott  might  bie  ordered  to  deliver  up  to  the  official  assignee  the  seve- 
ral bills  of  exchange  and  promissory  notes  mentioned  in  their  several 
depositions,  and  to  pay  him  the  sum  of  348/.  6*.,  which  had  been  appro- 
priated by  Williams  to  his  own  use,  with  interest  thereon,  and  also  the 
sum  of  668/.  5s.  Id.j  for  the  costs  occasioned  to  the  estate  by  the  several 
fraudulent  proofs,  and  by  the  defence  of  Welchman;  and  that  they  might 
be  further  ordered  to  make  good  to  the  official  assignee  the  amount  of 
the  dividends  obtained  from  the  estate,  on  the  fraudulent  proofs  of 
Vaughan  and  Davies. 

Of  the  five  persons  against  whom  the  order  was  prayed,  the  only  par- 
ties who  appeared  as  respondents  on  the  hearing  of  the  petition,  were 
Baldwin,  Beeston,  and  Philpott. 

In  answer  to  the  allegations  contained  in  the  petition,  Beeston  swore 
that  he  was  a  total  stranger  to  the  persons  who  were  chosen  assignees; 
that  he  never  concerted  with  Vaughan,  Baldwin,  or  any  other  persons, 
to  put  any  fraudulent  proof  on  the  proceedings,  for  the  purpose  of  carry- 
ing the  choice  of  assignees ;  and  that,  oir  finding  there  was  some  fraud 
practised  by  the  other  parties,  he  consented  to  his  proof  being  expunged, 
and  returned  the  dividends  he  had  received  on  it.  Baldwin  made  no 
affidavit  in  answer  to  the  petition,  relying  on  the  objection  to  the  want 
of  jurisdiction  in  the  court  to  make  the  order  prayed  for. 

Mr.  J.  Russely  Mr.  Bethelly  and  Mr.  ^nderdanj  were  in  support  of  the 
petition. 

We  contend,  that  Baldwin  is  answerable  for  the  loss  occasioned  to 
the  estate  by  Williams,  his  coassignee,  and  that  he  was  privy  to  the  ap- 
propriation by  Williams  of  the  348/.  6*.  to  his  own  use.  As  Baldwin  is 
able  to  make  good  to  the  estate  the  loss  it  has  sustained  by  these  fraud- 
ulent proofs,  there  is,  perhaps,  less  occasion  to  press  the  case  against 
the  other  parties.  [Sir  G.  Rose.  How  much  of  your  prayer  can  we 
grant  you,  even  if  every  fact  which  you  allege  is  true  ?  There  is  one 
part  of  it  we  have  just  as  much  right  to  grant  you,  as  any  thing  else  you 
might  choose  to  ask.]  A  great  fraud  has  been  practised  under  this  com- 
mission by  the  parties  whom  we  have  brought  before  the  court,  in  con- 
sequence of  which  the  bankrupt's  estate  has  suffi^red  great  loss ;  and  we 
say,  therefore,  that  the  court  has  jurisdiction  to  grant  all  the  relief  we 
seek.  If  any  individual  is  accessory  to  any  fraud,  either  in  issuing  or 
prosecuting  a  commission,  the  Great  Seal  has  always  held,  that  the  par- 
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ties  were  amenable  to  it  for  their  conduct ;  and  this  court  has  now  all 
the  jurisdiction  in  bankruptcy  formerly  possessed  by  the  Great  Seal. 
[Sir  G.  Rose.  Has  the  lord  chancellor  ever  done  more,  in  a  matter  of 
this  description,  than  to  refer  it  to  the  Attorney-General,  with  an  intima- 
tion that  the  case  was  a  fit  subject  for  prosecution  by  him  ?]  [Sir  J. 
Cboss.  The  way  in  which  I  understand  the  case  is  put  is  this, — that 
these  parties  having  by  fraud  got  into  their  hands  the  estate  of  the  bank- 
rupt, they  are  bound,  after  having  so  got  it,  to  account  for  it.]  We  do 
not  come  here  for  vindictive  proceedings,  but  to  be  indemnified  for  the 
loss  occasioned  to  the  bankrupt's  estate.  [Erskine,  C.  J.  I  understand 
your  mode  of  reasoning  to  be  this :  You  say,  that  as  all  these  parties 
conspired  to  prove  the  fictitious  debts,  they  are  all  amenable  for  the 
damage  their  fraud  tias  occasioned  to  the  estate.  But  is  there  any  case, 
where  the  court  has  ordered  a  creditor  to  pay  the  expenses  of  expunging 
the  proof  of  a  fictitious  debt?  The  6  Geo.  4,  c.  16,  s.  60,  only  gives 
costs  against  the  party  making  application  to  expunge  the  proof,  but 
there  is  no  provision  of  the  kind  against  the  creditor  whose  debt  is  ex- 
punged.] [Sir  G.  Rose.  With  respect  to  the  first  part  of  the  prayer  of 
your  petition,  there  is  no  doubt  that  you  are  entitled  to  have  the  bills 
delivered  up ;  but  in  regard  to  the  second  part,  in  which  you  pray  that 
the  several  parties  may  be  ordered  to  pay  the  sum  of  348/.  6^.,  which 
had  been  appropriated  by  Williams,  I  entertain  considerable  doubt, 
whether  this  court  has  jurisdiction  to  make  Baldwin  pay  for  the  default 
of  Williams,  As  to  the  third  part  of  the  prayer,  for  payment  of  the 
costs,  the  court  has  no  jurisdiction  over  costs,  except  when  it  is  given  by 
the  statute.  Then,  as  to  directing  the  payment  of  the  expenses  of  de- 
fending Welchman  on  the  indictment  for  perjury,  I  cannot  see  how  it  is 
possible  to  contend  that  we  can  proceed  to  that  result.  In  regard  to  the 
refunding  of  the  dividends,  however,  there  can  be  no  doubt  that  we 
have  authority  to  make  an  order  to  that  effect.]  In  Ex  parte  Conway j 
13  Yes.  62,  Lord  Erskine  charged  a  solicitor  with  costs,  for  having  by 
a  false  description  obtained  a  docket  contrary  to  Lord  Louohborouoh's 
general  order,  which  requires  the  names  of  two  barristers  to  be  inserted 
in  the  commission ;  and  he  also  ordered  the  costs  of  a  criminal  prosecu- 
tion to  be  paid  by  certain  other  parties,  who  had  been  indicted  and  con- 
victed for  a  conspiracy  in  fraudulently  suing  out  the  commission.  The 
case  is  clear,  as  against  the  assignees ;  who,  as  officers  of  the  court,  are 
answerable  for  any  loss  occasioned  by  their  default.  In  Wood  v.  Woody 
4  Russ.  558,  Lord  Eldon  laid  it  down,  that  a  solicitor  was  answerable 
for  a  loss  under  similar  circumstances.  As  against  Baldwin,  who  was 
privy  to  all  this  fraud,  we  contend,  that  on  the  very  principle  on  which 
the  court  exercises  jurisdiction  over  assignees,  Baldwin  must  be  amen- 
.  able  for  the  whole  of  the  costs  occasioned  by  the  fraud.  And  as  to  those 
parties  who  do  not  appear  in  a  fiduciary  character,  it  is  the  established 
practice  of  the  Great  Seal,  that  all  who  bring  themselves  within  its  juris- 
diction by  their  own  misconduct,  are  responsible  for  the  costs  which  the 
estate  sustains  by  reason  of  such  misconduct.  Thus,  in  Ex  parte  Boyle^ 
Buck,  247,  it  was  determined  that  the  jurisdiction  in  bankruptcy  extends 
to  every  person  fraudulently  engaged  in  issuing  a  commission.  [Er- 
skine, C.  J.  The  question  is,  whether,  upon  expunging  this  proof,  the 
creditor  himself  was  liable  for  these  costs  ?]  The  creditor  has  in  this 
case  acted  under  the  jurisdiction  of  the  court,  and  has  affected  the  estate 
by  his  acts.    Why,  then,  should  he  not  be  amenable  to  its  jurisdiction? 
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Where  the  commissioner  refuses  to  admit  a  proof,  and  the  creditor  comes 
here  for  redress,  if  the  court  orders  the  proof,  it  gives  the  costs  occasioned 
by  such  refusal.  The  same  principle  applies  to  this  case.  The  jurisdic- 
tion of  the  Great  Seal  extends  over  all  those  who  interfere  with  tlw 
working  of  a  commission,  and  much  more  so  over  those  who  come  in 
and  prove  debts  under  the  conunission.  It  was  decided  in  Ex  parte 
Hiltoriy  1  Jac.  &  W.  467,  that  if  a  creditor  has  proved,  it  gives  the  court 
a  jurisdiction  quite  diflfereYit  from  that  which  it  is  authorized  to  exercise, 
where  there  has  been  no  proof;  and  in  Ex  parte  Cowariy  3  B.  &  Aid. 
123,  (5  E.  C.  L.  R.  239,)  it  was  held  by  the  Court  of  King's  Bench,  that 
the  lord  chancellor  had  jurisdiction  in  bankruptcy  over  the  assignees  for 
all  acts  done  by  them  in  their  character  of  assignees,  by  virtue  or  under 
colour  of  the  commission.  [Sir  G.Rose.  I  do  not  think  that  case  will  much 
assist  you  on  the  present  occasion.  The  assignees  in  that  case  had,  under 
the  colour  of  a  commission,  which  was  afterwards  superseded,  wrongfully 
taken  possession  of  property  belonging  to  a  third  party ;  and  the  lord  chan- 
cellor ordered  that  the  assignees  should  account  before  the  master  in  respect 
of  the  property  taken.  The  present  case  is  quite  different  from  that; 
for  the  jurisdiction  the  court  exercises  over  creditors,  is  not  to  the  same 
extent  as  that  to  which  assignees  are  Hable.  The  court  can  only  claim 
jurisdiction  over  a  creditor  to  the  extent  of  his  proof.  Tiiej  may, 
indeed,  go  as  far  as  this; — ^they  may  say,  if  you  do  not  dehver  up  the 
bills  you  hold  as  security  for  your  debt,  you  shall  not  receive  dividends 
on  your  proof;  or,  if  it  is  a  fraudulent  proof,  they  can  order  it  to  be 
expunged.  But  I  have  yet  to  learn,  that  they  can  make  a  creditor  pay 
a  sum,  by  way  of  damages  alleged  to  be  occasioned  by  an  improper 
proof.]  [Erskine,  C.  J.  If  both  parties  had  been  before  us  on  a  peti- 
tion to  expunge  the  proof,  we  could  of  course  have  ordered  either  party 
to  pay  costs.  But  tfie  difficulty  is,  when  the  proof  has  already  been 
expunged  by  the  commissioner,  witliout  coming  to  this  court.  It  seems 
impossible,  therefore,  to  distinguish  this  case  from  the  one  already  cited 
of  Ex  parte  Boyle.  Nothing  was  given  there  in  the  way  of  damages, 
but  merely  the  costs  incidental  to  taking  out  a  fraudulent  commission.] 
When  the  court  orders  costs  against  a  stranger  to  the  commission,  it  is 
on  the  ground  of  contempt,  for  improperly  interfering  with  the  proceed- 
ings of  the  coiut.  But  there  does  not  seem  to  be  any  reasonable  dis- 
tinction between  the  case  of  an  assignee  or  solicitor  conmiitting  a  fraud, 
and  that  of  a  stranger  committing  a  fraud.  To  show  that  the  court  has 
jurisdiction  over  strangers,  to  compel  them  to  do  an  act  which  is  essen- 
tial for  working  the  commission,  the  case  oi  Ex  parte  Lundj  6  Ves.  781, 
may  be  cited ;  where  two  witnesses,  who  had  been  summoned  by  the 
commissioners  to  prove  the  &ct  of  bankruptcy,  having  disobeyed  the 
summons,  Lord  Eldon  made  a  peremptory  order  for  their  attendance. 
But  though  it  may  be  admitted,  that  this  court  has  no  power  of  bringing 
before  it  individuals  who  are  not  already  before  it,  still,  when  once  an 
individual  has  submitted  to  the  jurisdiction,  it  has  the  same  power  as  the 
Court  of  Chancery,  and  ought  not  to  let  the  party  escape  from  its  juris- 
diction, without  doing  substantial  justice.  In  the  present  case,  certain 
individuals  have  come  in  under  the  commission  to  take  the  benefit 
arising  from  the  proofs.  They  are  in  Curid — they  are  not  strangers- 
they  have  done  acts  within  this  very  court.  The  estate  under  the  adnu 
nistration  of  this  court  has  been  damnified  by  its  curators,  the  assignees, 
and  by  other  persons  acting  in  league  with  thent     There  being  no 
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remedy  for  this  injury  in  a  Court  of  Law,  this  court  is  bound  to  exercise 
its  authority  over  these  wrongdoers,  for  the  sake  of  preventing  injustice 
being  done  to  various  persons  whose  rights  are  submitted  to  its  jurisdic- 
tion. Lord  Eldon  on  such  occasions  repeatedly  said,  ^  if  there  is  no 
precedent,  I  will  make  one."  [Erskine,  C.  J.  The  difficuhy  in  making 
these  parties  jointly  liable  for  their  wrongful  acts  is,  that  there  seems  to 
be  no  conspiracy  to  put  any  one  fictitious  debt  on  the  proceedings;  but 
the  charge  against  them  is,  that  they  individually  conspired  with 
Vaughan,  each  to  prove  his  own  fictitious  debt.  If  you  could  show, 
that  any  two  or  more  persons  conspired  to  put  any  one  debt  in  particular 
on  the  proceedings,  the  difficulty  would  be  removed ;  for  then  the  costs 
would  be  incidental  to  the  proof.]  The  case  has  a  civil,  as  well  as  a 
criminal  aspect.  There  is  no  need  to  introduce  such  allegations  in  this 
petition,  as  would  be  necessary  in  an  indictment  for  a  conspiracy,  nor  to 
prove  the  facts  alleged  with  the  same  precision  as  before  a  jury.  This 
is  a  case  of  civil  fraud ;  and  in  order  to  show  the  common  animus  be- 
tween the  parties,  the  court  will  not,  on  the  present  occasion,  require 
such  strict  evidence  as  on  the  trial  of  an  indictment  Each  party  here 
acts  by  a  common  agent,  Mr.  Vaughan ;  and  one  common  purpose  was 
to  be  answered.  After  the  proofs  are  admitted,  each  party  is  subser- 
vient to  his  directions  as  to  the  choice  of  assignees,  when  they  all  concur 
in  electing  one,  who,  like  themselves,  had  no  interest  in  the  bankrupt's 
estate.  This  is  sufficient  evidence  for  a  court  of  civil  jurisdiction,  to 
infer  concert  and  combination  betw^een  these  individuals.  The  intent 
must  be  presumed,  from  the  concurrence  of  all  the  parties  in  one  com- 
mon act.  There  can  be  no  doubt  that  the  bankrupt's  assignees  are 
entitled  to  the  property  in  the  bills,  which  have  been  proved  by  the 
respondents,  and  are  now  in  their  hands.  The  bills  were  exhibited 
before  the  commissioner  on  the  proofs  made  by  Baldwin,  Beeston,  and 
Philpott ;  they  were  put  into  the  hands  of  Vaughan  by  the  bankrupt, 
after  the  bankruptcy,  and  were  delivered  by  him  to  the  parties,  who 
proved  them  for  a  fraudulent  purpose.  Of  these  bills  there  are  two 
classes, — some,  which  were  drawn  by  the  bankrupt,  and  which  he  had 
in  his  hands  at  the  time  of  his  bankruptcy, — and  others,  which  were 
manufactured  by  him  after  his  bankruptcy.  [Erskine,  C.  J.  The  first 
class  of  bills,  I  presume,  you  apply  to  have  delivered  up,  on  the  ground 
of  property, — ^the  others,  for  the  purpose  of  being  cancelled  and  destroy- 
ed.] So  much,  as  to  the  liability  of  these  parties  to  make  good  the  sum 
of  je668,  the  amount  of  the  costs  occasioned  by  their  fraudulent  proofs. 

Next,  as  to  the  sum  of  ^6348,  the  amount  of  the  loss  occasioned  by 
Williams.  It  must  be  remembered,  that  Williams  was  not  a  creditor 
of  the  bankrupt.  He  must,  therefore,  be  taken  to  be  the  agent  or  attor- 
ney of  the  respondents ;  for  he  had  no  interest  in  the  bankrupt's  estate, 
and  yet  is  chosen  by  them  to  be  an  assignee,  for  their  own  fraudulent 
purposes.  In  Walker  v.  Symondsj  3  Swanst.  77,  it  was  decided,  that 
trustees  were  amenable  to  the  cestui  que  trusty  for  a  breach  of  trust 
committed  by  their  cotrustee.  The  receipt  of  Williams,  therefore,  of  the 
J6348  must  be  regarded  as  the  receipt  of  the  other  individuals,  who 
nominated  him  as  their  agent;  for  they  are  all  parties  to  the  same 
fraudulent  conduct,  and  consequently  each  and  every  of  them  is,  accord- 
ing to  the  doctrine  in  fValker  v.  Symondsy  answerable  for  the  conse- 
quences of  the  fraud.  The  principle  of  compelling  wrongdoers  to  give 
indemnification  to  the  estate,  is  also  recognised  in  the  cases  of  Ex  parte 
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Conway^  13  Ves.  Q2\  and  Ex  parte  Cowarij  3  B.  &  Aid.  123,  (5  E.  C 
L.  R.  239,)  already  cited. 

Erskine,  C.  J. — ^There  appears  to  me  to  be  great  difficulty  attending 
his  case.  It  is,  no  doubt,  a  gross  and  scandalous  fraud  on  the  part  of 
Vaughan,  in  putting  these  proofs  on  the  prbceedings.  But  the  ground 
of  this  petition  is,  that  the  respondents  had  combined  with  Vaughan  to 
put  the  proofe  on  the  proceedings.  If  that  charge  had  been  clearly- 
made  out  against  them,  I  should  then  have  thought  they  would  have 
been  all  answerable  for  the  immediate  consequences  of  the  act,  and  that 
the  proof  of  the  one  must  be  taken  as  the  proof  of  alL  But  the  diffi- 
culty I  feel  at  present  is,  that  the  evidence  only  goes  to  show,  that 
Vaughan  and  the  bankrupt  had  combined  to  effect  the  fraudulent 
object,  and  that  the  others  made  the  different  proofs,  each  independently 
of  the  other.  Then,  with  respect  to  the  delivery  up  of  the  different 
securities,  there  is  no  evidence  when  they  were  passed  by  the  bankrupt 
into  the  hands  of  Vaughan.  The  remark  I  have  already  made  applies 
to  that  part  of  the  prayer,  as  to  the  refimding  of  the  dividends  received 
by  the  parties  who  have  since  become  insolvent.  There  is  no  evidence 
of  any  conspiracy  to  put  th6se  particular  proofs  on  the  proceedings. 
With  respect  to  the  costs  of  the  criminal  prosecution,  I  cannot  see  on 
what  ground  this  court  can  order  the  parties  to  pay  those  costs.  And  as 
to  the  money  embezzled  by  Williams,  if  Vaughan  was  implicated  with 
him  in  this  transaction,  then  an  application  ought  to  be  made  against 
Vaughan.  But  I  cannot  see  on  what  ground  an  application  can  be 
supported  against  the  other  parties,  who  were  not  aware  that  Williams 
would  run  off  with  the  money.  It  seems  to  me  that,  on  the  present 
evidence  before  the  court,  there  could  only  be  an  application  against 
each  of  these  persons  individually,  for  the  costs  of  expunging  his  own 
proof.  But  if  the  petitioners  think  they  can  make  out  a  case  of  combi- 
nation against  all,  so  as  to  obtain  a  common  order  against  them  jointly, 
the  court  will  have  no  objection  to  the  petition  standing  over  for  tliis 
purpose. 

Sir  G.  Rose. — ^With  respect  to  the  damage  occasioned  to  the  estate 
by  the  fraudulent  proofs  on  the  proceedkigs,  there  can  be  no  difficulty 
as  to  that  part  of  the  case ;  for  every  party  who  puts  an  improper  proof 
on  the  proceedings,  may  be  made  amenable  to  the  extent  of  his  proof. 

Mr.  Kelly  J  and  Mr.  Keene,  who  appeared  for  Beeston,  objected  to  any 
postponement  of  the  further  hearing ;  and  insisted  that  the  petition,  as 
to  him,  must  be  dismissed  with  costs.  Beeston  is  not  an  assignee ;  and 
whatever  jurisdiction  the  court  has  over  assignees,  it  can  have  none  as 
against  him.  It  is  not  suggested  in  the  petition,  that  Beeston  knew  any 
one  of  these  parties  besides  Vaughan.  [Sir  J.  Cross.  Supposing  there 
was  no  case  of  conspiracy,  and  that  Beeston  had  solely  proved  a  ficti- 
tious debt,  which  had  carried  the  appointment  of  a  fraudulent  assignee, 
who  had  embezzled  part  of  the  bankrupt's  estate, — would  not  he,  who 
had  proved  for  the  fraudulent  purpose  of  appointing  the  assignee,  be 
amenable  for  the  consequences?]  We  contend,  that  he  would  not 
But  in  this  case  Beeston  consented  to  his  proof  being  expunged,  when 
he  was  aware  of  the  nature  of  the  transaction,  and  returned  the 
dividends  he  had  received.  He  was  not  the  cause  of  the  assignees 
being  appointed ;  they  would  have  been  appointed  just  the  same,  if  he 
had  not  proved ;  for  the  amount  of  his  proof  did  not  turn  the  election 
of  assignees.    The  petitioners  have  not  even  suggested,  that  Beestou 
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nad  the  slightest  suspicion  that  the  assignees  were  not  honourable  men; 
and  he  swears,  that  he  was  a  total  stranger  to  then\.  He  cannot  be  held 
amenable  for  persons  over  whom  he  had  no  control.  [Sir  J.  Cross.  It 
was  not  till  January,  1834,  that  Beeston  ever  acknowledged  that  his 
proof  was  wrong,  although  it  had  been  made  as  far  back  as  1831.] 
[Erskine,  C.  J.  Was  not  the  coincidence  of  your  proving  a  debt  which 
was  found  to  be  fictitious,  with  the  proofs  of  the  fictitious  debts  made 
by  others,  a  circumstance  to  afford  strong  suspicion  that  Beeston  was  a 
party  combining  with  the  others,  so  as  to  prevent  us  from  dismissii  jg 
this  petition  against  him  with  costs?]  There  ought  to  have  been  a 
separate  petition  against  Beeston,  and  he  ought  not  to  have  been  con^- 
nected  by  this  petition  with  persons,  who  were  perfect  strangers  to  the 
commission.     The  petition  is  bad,  on  the  ground  of  multifariousness. 

Mr.  Temphj  and  Mr.  K.  Parker^  who  appeared  for  Baldwin,  admit- 
ted that  the  whole  of  his  conduct  could  not  be  defended.  But,  as 
criminal  proceedings  have  been  threatened  against  him,  the  question  is, 
whether  the  court  will  order  the  petition  to  stand  over  for  the  accommo- 
dation of  the  petitioners,  or  deal  with  it  on  the  evidence  now  ofiered  in 
support  of  it ;  for  if  the  court  order  it  to  stand  over,  that  circumstance 
might  prejudice  him  on  his  trial,  and  would  no  doubt  be  taken  advan- 
tage of  by  the  prosecutor,  to  show  that  a  petition  of  this  nature  was  * 
pending  against  him,  which  had  been  entertained  by  the  Court  of  Re- 
view. There  is  no  suggestion  that  he  has  any  of  these  bills  in  his  pos- 
session. The  petition,  therefore,  ought  not  to  be  retained,  but  to  be 
dismissed. 

Mr.  Swansion,  for  Philpott.  The  only  reason  why  Philpott  suffered 
his  proof  to  be  expunged  was,  that  he  preferred  a  quiet  Ufe  to  litigation. 
The  dividends  have  been  returned,  and  the  bills  have  been  destroyed, 
as  they  were  not  thought  to  be  of  any  value.  There  is  no  distinct  alle- 
gation in  the  petition  of  any  particular  act  committed  by  him,  but  only 
general  charges  of  fraud  and  conspiracy.  The  court  ought  not  to  en- 
courage a  criminal  prosecution  by  these  petitioners,  in  order  to  give 
them  an  opportunhy  of  supporting  a  better  title  to  what  they  ask  by 
this  petition ;  for  this  would  be  to  prejudge  the  case. 

Mr.  J,  RiisseUy  in  reply.  It  has  been  contended  on  the  other  side, 
that  the  whole  case  of  the  petitioners  depends  upon  the  proof  of  a  con- 
spiracy ;  but  this  is  a  total  misconception  of  the  case,  the  respondents 
being  under  three  distinct  liabilities.  They  had  each  done  injury,  and 
occasioned  costs,  to  the  bankrupt's  estate ;  they  had  each  lent  themselves 
and  become  parties  to  Vaughan's  fraudulent  conduct ;  and  there  was 
disclosed  a  chain  of  circumstances  displaying  concert  and  co-operation, 
even  if  the  distinct  conspiracy  was  not  proved.  Baldwin  must  have 
discovered  the  frauds  of  Vaughan,  and  has  failed  in  the  duty  imposed 
on  him  in  his  character  of  assignee,  to  counteract  those  frauds ;  ho  is, 
therefore,  responsible  for  all  the  loss  and  damage  which  the  estate  has 
^ustained.  His  removal  from  the  office  of  assignee  will  afford  him  no 
jirotection,  and  he  is  liable  for  the  amount  of  the  dividends  received  by 
Vaughan  under  his  fictitious  proof;  for,  although  an  order  has  been  ob- 
tained against  Vaughan  for  the  repayment  of  the  dividends,  nothing  has 
been  got  under  that  order. 

As  to  the  objection  raised  to  the  petition  on  the  ground  of  multifa 
liousness,  this  should  have  been  taken  in  limine^  by  way  of  demurrer 
to  the  petition ;  it  is  too  late  to  make  it,  after  the  hearing  has  been  pro- 
voL.  xxxvni.  83 
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ceeded  with  on  the  merits;  Ward  v.  Cooke,  5  Madd.  123;  Wynney 
Callender,  1  Russ.  293. 

Erskine,  C.  J. — ^The  statement  in  this  petition,  on  which  the  prayer 
is  founded,  is,  that  Vaughan  and  the  bankrupt,  fraudulently  colluding 
with  each  other,  sued  out  the  commission ;  and  that,  in  fraud  of  the 
bond  fide  creditors,  they  procured  the  present  respondents  to  put  ficti- 
tious proofs  on  the  proceedings,  for  the  purpose  of  paying  the  dividends 
over  to  the  bankrupt,  and  carrying  the  choice  of  assignees.  And  the 
petitioners  pray,  that  the  respondents  may  be  ordered  to  deliver  up  to 
the  official  assignee  the  several  bills  on  which  their  proofs  were  made; 
and  to  pay  to  him  the  sum  of  *348/.  6*.,  which  had  been  embezzled  by  one 
of  the  assignees  so  chosen,  as  well  as  the  sum  of  668/.  5s.  ld.j  for  the 
costs  which  those  fraudulent  proofs  have  occasioned  the  estate,  and  the 
amount  of  the  dividends  obtained  from  the  estate  by  the  fraudulent 
proofs  of  Vaughan  and  Davis.  It  has  been  objected,  that  the  prayer 
cannot  be  granted,  because  the  court  has  no  jurisdiction  to  make  such 
an  order.  The  jiu-isdiction  of  this  court  over  the  creditors  of  a  bankrupt 
is  not  founded  on  any  process  which  the  court  issues  to  bring  the  par- 
ties before  it,  but  by  the  parties  themselves  placing  themselves  within 
its  jurisdiction,  by  coming  in  to  prove  as  creditors  under  the  commission. 
In  the  present  case,  all  the  parties  have  so  done,  who  are  charged  on 
this  petition.  But  it  does  not  follow,  that  this  necessarily  vests  in  the 
court  the  same  jurisdiction,  as  would  belong  to  a  Court  of  Law  or 
Equity,  which  makes  use  of  process  to  bring  parties  before  it  The 
circumstance  of  a  creditor  having  proved  a  debt  under  a  commission, 
as  I  apprehend,  merely  vests  in  this  court  a  jurisdiction,  as  far  as  the 
proof  is  concerned, — that  is,  in  expunging  the  proof,  in  restraining  the 
payment  of  the  dividends,  or  in  other  matters  connected  with  the  proof. 
But  the  relief  prayed  by  this  petition  is  more  like  that  sought  in  an 
action  on  the  case  for  consequential  damages,  occasioned  by  the  proofs 
of  these  several  parties  under  the  commission,  and  by  the  misapplication 
by  Williams  of  the  funds  which  were  under  his  control.  I  confess,  I 
cannot  see  that  this  court  has  any  jurisdiction  to  order  these  respondents 
to  pay  the  money,  which  Williams  has  so  misapplied, — an  event  which 
was  wholly  consequential,  and  not  contemplated  at  the  time  of  their 
proofs.  That  should  have  been  made  a  substantive  ground  of  charge 
against  him,  in  his  character  of  assignee.  As  to  an  order  on  them  to 
pay  the  costs  of  defending  Welchman  on  the  indictment  for  perjury, 
that  is  still  more  out  of  our  jurisdiction.  Then,  in  regard  to  the  deliver}' 
up  of  the  different  securities  on  which  the  proofs  were  effected,  there  is 
nothing  in  that  part  of  the  case.  Beeston  delivered  them  to  Vaughan, 
and  Vaughan  received  the  dividends  on  them.  The  only  grotmd  on 
which  they  could  be  ordered  to  be  delivered  up  would  be  to  prevent 
any  further  use  of  them ;  but  it  appears  that  some  of  them  have  been 
destroyed. 

With  respect  to  the  repayment  by  these  respondents  of  the  dividends 
obtained  from  the  estate  on  the  proofs  of  Vaughan  and  Davis,  it  roust 
appear  that  the  respondents  combined  with  these  two  persons  to  put  on 
the  proceedings  the  proofs,  in  respect  of  which  the  dividends  have  been 
received.  Now,  I  have  not  been  able  to  discover  any  evidence  of  a 
combination  between  these  parties  to  put  the  proofs  of  Vaughan  and 
Davis  on  the  proceedings,  or  indeed  any  other  proof  besides  their  own. 
At  present,  it  appears  that  the  several  proofs  were  contrived  by  eajch 
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separate  individual  merely,  in  concert  with  Vaughan.  There  is  nothing 
in  the  case  to  show,  that  Beeston  knew  that  Philpott's  proof  was  a 
fictitious  proof,  or  vice  versL  To  enable  the  petitioners  to  support  this 
claim  against  the  respondents,  it  must  be  shown,  that  each  proof  is  not 
only  that  of  the  single  individual  whose  proof  it  appears,  but  that  it 
was  effected  by  the  combination  of  all.  This  therefore  disposes  of  the 
whole  petition,  as  far  as  relates  to  a  joint  order. 

As  to  the  costs  incurred  by  putting  these  proofs  on  the  proceedings,  I 
have  some  doubt,  whether  the  costs  of  expunging  the  different  proofs 
ought  not  to  be  given  against  these  parties,  by  ordering  each  separate 
creditor  to  pay  the  expense  of  expunging  his  own  proof;  especially,  as 
Vaughan  was  the  agent  employed  by  all  to  put  their  respective  proofs 
on  the  proceedings.  I  confess,  at  present  it  strikes  me,  that  we  should 
make  an  order  for  payment  of  these  costs ;  but  upon  this  the  court  are 
not  quite  agreed,  one  of  the  judges  thinking  that  more  might  be  done  ; 
the  court  will  therefore  confer,  and  decide  whether  they  will  make  any 
and  what  order,  or  dismiss  the  petition.  I  think  the  circumstances  that 
have  been  disclosed  in  this  case,  are  not  favourable  to  any  of  the 
respondents.  Even  Mr.  Beeston  knew,  that  he  only  got  possession  of 
the  bills  subsequent  to  the  commission ;  and  he  did  not  receive  them  in 
the  usual  course  of  business,  which  might  have  formed  some  extenua- 
tion for  his  conduct ;  but  it  was  stated  at  the  time,  that  the  object  was 
to  enable  him  to  vote  for  Vaughan  as  assignee.  This  is  sufficient  to 
show,  that  it  was  a  colourable  transaction,  in  regard  to  him.  Mr. 
Beeston,  therefore,  cannot  complain,  in  the  event  of  the  petition  being 
dismissed  as  against  him,  that  he  does  not  get  any  costs.  The  same 
observation  applies  to  the  other  respondents,  whose  conduct  has  given 
equal  or  greater  groimds  for  suspicion,  and  has  caused  them  to  be 
brought  before  the  court. 

Sir  J.  Cross. — I  entirely  agree,  that  this  case  is  of  so  much  import- 
ance, and  at  the  same  lime  one  of  so  much  complexity,  that  it  requires 
a  deliberate  and  not  a  hasty  judgment.  But  in  a  case  of  this  description, 
I  think,  if  we  do  not  go  beyond  the  provisions  of  the  act  of  Parliament 
from  which  we  derive  our  authority,  it  is  essential  to  maintain  the  juris- 
diction of  this  court,  for  the  sake  of  dohig  substantial  justice.  What 
are  the  undisputed  facts  ?  It  is  needless,  however,  to  go  into  them  on 
the  present  occasion.  But  I  must  say,  they  present  a  greater  case  of 
iniquity,  than  was  ever  before  presented  to  this  court.  The  bankrupt, 
the  petitioning  creditor,  the  assignees,  and  divers  false  creditors,  in  all 
no  less  than  twelve  persons,  stand  convicted  of  wilful  and  corrupt 
perjury ;  and  the  bankrupt's  estate  has  been  wasted,  in  consequence  of 
their  fraudulent  and  wrongful  acts.  I  should  certainly  pause,  therefore, 
before  I  could  say,  that  this  court  has  not  jurisdiction  to  redress  so  great 
an  evil.  The  illegal  acts  of  tlie  respondents,  and  the  alleged  conse- 
quences, are  not  denied ;  and  it  is  now  left  for  the  consideration  of  the 
court,  whether,  after  the  fraudulent  proofs  and  improper  choice  of  most 
improper  assignees,  they  should  not  be  compelled  to  pay  the  costs  aris- 
ing from  their  misconduct.  The  question  is,  whether  the  parties  here 
have  co-operated  to  effect  their  fraudulent  object.  It  appears  to  me,  I 
own,  according  to  my  present  impression,  that  they  all  combined  their 
separate  wicked  acts  to  produce  one  common  end.  What  that  common 
end  or  purpose  was,  appears  plain  from  the  conduct  of  one  of  the  parties 
concerned,  who  sends  to  Scotland  for  powers  of  attorney  to  vote  in  the 
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choice  of  assignees.  The  public  ought  to  be  satisfied,  that  we  do  not 
deny  justice,  if  we  can  by  any  possibility  do  justice. 

Sir  G.  Rose. — I  cannot  add  any  thing  to  what  I  said  yesterday, 
when  I  expressed  my  opinion,  that  the  court  must  dismiss  this  peti- 
tion, but  without  costs.  It  would  be  lamentable,  indeed,  at  this  point 
of  time,  to  entertain  any  doubt  of  the  extent  of  the  jurisdiction  of  this 
court.  I  have  often  had  occasion  to  remark,  that,  in  my  opinion,  this 
court  has  no  more  jurisdiction  in  bankruptcy,  than  what  the  lord  chan- 
cellor possessed  before  the  passing  of  the  Bankruptcy  Court  act ;  (a)  and 
a  reference  of  particular  proceedings  to  the  attention  of  another  tribunal 
cannot,  by  any  inference,  be  held  to  be  a  denial  of  justice.  What  we 
have  to  ask  ourselves  here,  is,  can  we  decide  on  the  adverse  issue  pre- 
sented to  us  on  these  affidavits  ?  The  prayer  of  this  petition  is,  for  an 
order  on  certain  parties  to  deliver  up  the  bills,  on  which  they  have 
eftbcted  improper  proofs.  If  it  was  merely  prayed  that  the  petitioning 
creditor  might  be  compelled  to  deliver  up  the  bill  on  which  he  had  issued 
a  fraudulent  fiat,  then  there  would  be  no  question  but  that  the  court 
could  make  such  an  order  on  the  ground  of  contempt.  But  when  it  is 
put  as  a  question  of  adverse  property  claimed  by  the  assignees,  it  is  de- 
cidedly out  of  our  jurisdiction  to  make  the  order  prayed  for.  There  can 
be  as  little  doubt,  in  regard  to  the  claim  for  costs  inciurred  by  Welch- 
man's  defence ;  which  appears,  indeed,  to  have  been  abandoned  at  the 
bar.  Then,  as  to  the  sum  of  ^6348  abstracted  by  Williams,  if  this  had 
been  put  to  us  as  a  question  of  account,  and  the  prayer  had  been  for 
Baldwin  to  account  for  all  sums  received  by  himself  or  his  co>assignee, 
there  could  have  been  no  objection ;  for  Baldwin  is  certainly  liable  to 
account.  But  as  the  claim  has  been  urged  as  a  question  of  damages,  I 
should  like  to  know,  on  what  principle  can  this  court  reach  creditors  who 
have  chosen  a  defaulting  assignee.  If  a  demand  is  made  against  them 
for  damages,  there  are  no  means  of  getting  at  those  in  the  administra- 
tion of  assets  in  bankruptcy.  •  Assuming  the  facts  to  be  as  they  are 
stated,  it  certainly  appears  that  gross  fraud  has  been  committed ;  but,  at 
the  same  time,  we  must  not  forget  that  there  are  affidavits  on  each  side 
the  question. 

The  last  contested  point  is  the  sum  of  jS668,  for  the  costs  occasioned 
to  the  estate  by  the  proofs  put  upon  the  proceedings.  But  by  whom 
were  these  costs  taxed,  and  by  the  order  of  what  court  ?  Where  is  the 
jurisdiction  of  the  court  to  compel  the  payment  of  these  costs  ?  The 
case  of  Ex  parte  Conway,  13  Ves.  62,  has  been  cited  in  support  of  this 
part  of  the  prayer  of  the  petition.  But  that  case  forms  an  exception 
to  the  general  rule,  which  regulates  the  court  in  the  exercise  of  its  juris- 
diction, and  is  not,  if  properly  examined,  inconsistent  with  the  practice 
of  the  court.  Lord  Erskine  made  the  order  in  that  case,  on  the  ground 
of  contempt.  And  it  really  appears  to  me,  that  unless  the  proofs  of  these 
parties  under  the  commission  can  be  considered  as  a  contempt  of  the 
Great  Seal,  in  the  same  way  as  a  petitioning  creditor  commits  a  con- 
tempt by  issuing  a  fraudulent  commission,  there  is  no  principle  on  which 
the  court  can  order  the  payment  of  these  costs.  What  has  been  done 
before  the  commissioners?  When  the  objectionable  proofs  were  dis- 
covered, the  parties  were  brought  before  the  Subdivision  Court,  which 
having  ordered  the  proofs  to  be  expimged,  and  the  dividends  repaid, 
then  came  the  question  of  costs.     Now,  if  the  £668  had  been  given  as 

(a)  See  wAt  (a),  post,  495. 
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costs  against  these  parties,  as  being  concerned  in  a  joint  act,  then  we 
might,  perhaps,  have  made  an  order  against  each  on  a  joint  petition. 
But  the  proofs  being  expunged,  what  does  the  act  of  Parliament  say  ? 
It  declares,  that  the  expunging  a  proof  by  the  Subdivision  Court  shall 
be  final,  unless  some  matter  of  law  or  equity  arise.  If  the  claim  then  is 
put  as  damages,  how  can  we  deal  with  the  damages  ?  If  as  costs,  the 
costs  must  have  been  occasioned  by  the  particular  proof  of  each  party ; 
for  there  is  no  mode  in  which  the  court  can  throw  the  payment  of  these 
costs  on  all  the  parties  jointly.  It  appears  to  me,  that  the  best  way  is, 
to  let  this  petition  take  its  course,  and  dismiss  it  without  costs.  If  the 
petition  were  to  stand  over  to  allow  time  for  a  prosecution,  or  to  submit 
the  papers  to  the  Attorney-General,  the  court  might  ultimately  be  ena- 
bled to  put  the  question  of  costs  in  a  different  light ;  but  the  right  course 
is  to  dispose  of  it  in  such  a  way,  as  will  not  prejudice  either  one  party 
or  the  other.  Upon  the  statement  of  facts  in  the  affidavits,  it  was,  no 
doubt,  the  duty  of  the  assignees  not  to  let  public  justice  sleep  over  such 
a  state  of  circumstances.  I  do  not  impute  blame  to  the  present  assignees, 
who  have  acted  with  the  very  best  intentions  in  very  difficult  circum- 
stances ;  but  it  is  much  to  be  regretted;  that  on  discovering  the  frauds 
now  brought  before  the  court,  they  had  not  then  applied  to  it  to  super- 
sede this  commission,  as  fraudulently  issued,  with  costs  against  the  par- 
ties. If  the  court  had  known  of  these  circumstances  in  November,  1834, 
when  application  was  made  to  substitute  another  petitioning  creditor's 
debt,  it  would  then  have  superseded  the  commission,  with  costs  against 
all  the  parties  concerned  in  issuing  it.  I  am  anxious  to  say  no  more  on 
the  present  occasion,  after  thus  giving  my  reasons  why  I  think  we  ought 
to  dismiss  this  petition  without  costs. 

The  case  stood  over  for  final  judgment. 

In  the  interim,  an  indictment  in  the  King's  Bench,  which  had  been 
preferred  against  these  parties  for  a  conspiracy,  was  tried  at  Guildhall, 
on  the  5th  July,  1836,  before  Lord  Denman,  C.  J.,  when  Vaughau, 
Smith,  and  Angle  were  found  guilty,  and  Beeston,  Pliilpott,  and  Bald- 
win not  guilty;  but  the  jury  expressed  the  strongest  censure  on  their 
conduct  as  being  most  irregular. 

The  case  was  put  into  the  paper  of  to-day,  (July  20,  1836,)  for  the 
purpose  of  being  finally  disposed  of. 

Mr.  J,  Russell^  for  the  petitioners,  said,  that  the  sole  remaining  ques- 
tion was  one  of  costs. 

Mr.  Keene^  on  behalf  of  Mr.  Beeston,  applied  to  the  court  for  his 
costs,  in  the  event  of  the  petition  being  dismissed. 

The  court  thought,  that  Mr.  Beeston's  interests  would  best  be  con- 
sulted by  waiving  such  an  application,  and  not  eliciting  any  further 
comment 

Petition  dismissed,  without  costs ;  those  of  the  assignees  to  be  paid 
out  of  the  estate. 


In  the  matter  of  POCKLINGTON.— p.  335. 

Before  the  paming  of  the  5  &  6  Will.  4,  c  29,  g.  6,  a  preliminary  order  had  been  obtained  under 
the  6  Geo.  4,  c  16,  a.  110,  with  a  view  to  the  distribution  of  certain  unclaimed  dividenda 
among  the  bankrupt*s  creditors ;  but  no  final  order  had  been  made  for  their  diatribution : 

Hdd,  thai  the  court  had  no  power,  after  the  paaatng  of  the  5  &  6  Will.  4,  c.  S9,  to  make  raeh 
final  order, 
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In  April  last,  the  usual  preliminary  order  was  made  in  this  matter,  as 
to  certain  unclaimed  dividends,  under  the  1 10th  section  of  the  6  Geo.  4, 
c.  16,  reserving  all  further  directions.  Since  that  order  was  made,  the 
recent  statute  of  5  &  6  Will.  4,  c.  29,  (a)  was  passed,  by  the  5th  section 
of  which  the  former  provision  as  to  unclaimed  dividends  is  repealed ; 
and  by  the  6th  and  7th  sections  it  is  directed,  that  all  unclaimed  dividends 
shall  be  paid  into  the  Bank  of  England  to  the  credit  of  the  accountant 
in  bankruptcy,  subject  to  the  order  of  the  lord  chancellor,  the  Court  of 
Review,  or  any  commissioner  of  that  court,  for  the  payment  thereout 
of  any  dividend  due  to  any  creditor,  and  subject  also  to  the  order  of  the 
lord  chancellor  for  the  investment  thereof  in  government  securities ;  and 
new  directions  are  given  as  to  the  disposal  of  such  dividends. 

Mr.  Swansiouy  on  behalf  of  the  assignees,  now  appUed  to  the  court 
for  an  order,  that  the  dividends  might  be  distributed  among  the  other 
creditors,  the  usual  time  having  elapsed  for  the  creditors,  on  whose  debts 
the  dividends  were  payable,  to  come  in  and  claim  them  under  the  com- 
mission. [Lord  Erskine,  C.  J.  The  first  order  in  this  case  was  not  for 
any  distribution  of  the  dividends,  but  merely  for  the  advertisement  of  a 
notice  to  the  creditors ;  nor  is  arty  power  even  given  by  the  new  act  to 
the  lord  chancellor,  to  distribute  the  dividends  among  the  other  creditors.] 
The  6th  section  directs,  that  all  unclaimed  dividends  shall  be  paid  into 
the  Bank  of  England,  "  subject'  to  the  order  of  the  lord  chancellor,  or 
of  the  Court  of  Review,  in  bankruptcy,  or  of  any  commissioner  of  the 
said  court,  for  the  payment  thereout  of  any  dividend  or  dividends  due 
to  any  creditor  or  creditors."  So  that  it  would  seem  from  this  enact- 
ment, that  this  court  has  still  the  power  of  ordering  the  distribution  of 
imclaimed  dividends  among  the  other  creditors.  The  words  of  the  7th 
section  are  very  singular.  It  directs,  that  if  any  assignee  "  shall  know 
that  there  is  or  are  in  the  hands,  or  subject  to  the  order  and  disposition 
of  himself  and  any  co-assignee  or  co-assignees,  or  of  any  or  either  of 
them,  any  unclaimed  dividend  or  dividends,  amounthig  in  the  whole  to 
the  sum  of  ^20,  or  any  undivided  surplus  of  a  bankrupt's  estate,  over 
and  above  the  amoimt  finally  directed  to  be  divided  among  the  creditors 
of  any  bankrupt,  amounting  to  the  sum  of  jE20,"  such  assignee  shall, 
within  a  certain  period,  either  pay  the  dividends  to  the  creditors  entitled 
to  the  same,  or  cause  a  certificate  thereof  to  be  filed  in  the  bankrupts' 
office ;  and  shall,  in  like  manner,  as  to  any  such  undivided  surplus, — 
not  as  in  the  alternative  given  in  the  case  of  unclaimed  dividends,  either 
pay  such  surplus  to  the  bankrupt  entitled  to  the  same^  or  "  cause  a  cer- 
tificate, stating  the  full  and  true  amoimt  of  such  surplus,  to  be  filed  in 
the  office  of  the  Secretary  of  Bankrupts," — but  the  assignee  is  merely 
required  to  file  the  certificate  in  the  bankrupts'  office.  He  is  further 
directed,  within  one  year  after  filing  such  certificate,  to  pay  into  the 
Bank  of  England,  in  the  name  of  the  accountant  m  bankruptcy,  the  full 
amount,  not  only  of  the  unclaimed  dividends,  but  also  "  of  such  undi- 
vided surplus  as  aforesaid ;"  both  of  which  are  directed  to  form  a  fund 
to  be  applied,  not  for  the  benefit  of  the  creditors  or  the  bankrupt,  but 
for  other  purposes.  Now,  if  these  words  were  to  be  strictly  construed, 
they  take  away  from  the  bankrupt  all  the  benefit  of  his  surplus.  The 
court  therefore  would,  no  doubt,  put  a  liberal,  and  not  a  literal  construc- 
tion on  the  words  of  that  section,  in  order  to  do  away  with  any  absurdity, 
which  could  never  have  been  contemplated  by  the  legislature,  and  which 
(a)  See  Append.  4  Deac  &l  C. 
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would  necessarily  follow  by  too  literal  a  construction  of  it;  and  with 
equal  reason,  they  may  put  a  liberal  construction  on  the  words  of  the 
6th  section ;  more  especially  when  the  words  themsijlves  are  susceptible 
of  a  liberal  construction.  [EJrskine,  C.  J.  We  must  look  to  the  plain 
object  of  the  statute ;  which  was  to  take  away  all  power  from  this  court 
to  distribute  the  unclaimed  dividends  among  the  other  creditors,  and  to 
transfer  them  to  a  particular  fund  for  a  particular  purpose.]  It  is  not 
necessary  to  argue,  that  this  court  has  the  same  jurisdiction,  as  if  the 
act  in  question  had  never  passed ;  but  it  would  be  better  to  treat  the 
enactment  as  a  nullity,  than  to  suffer  it  to  work  an  injustice.  The  court 
may  deal  with  it  in  two  ways :  by  holding,  either,  that  the  former  juris- 
diction still  remains, — or,  that  the  legislature  did  not  intend  to  interfere 
with  pending  proceedings.  If  the  words  of  the  statute  were  capable 
of  only  one  construction,  then  it  is  admitted,  that  the  court  could  not 
interfere ;  but  the  words  are  capable  certainly  of  more  than  one  con- 
struction. I  contend,  however,  that  even  a  literal  construction  of  the 
statute  is  not  inconsistent  with  the  order  now  prayed,  although  it  would 
certainly  more  accord  with  a  liberal  construction  of  it.  But,  taking  it 
either  way,  we  are  within  the  terms  of  this  enactment ;  which  the  court 
is  bound  so  to  interpret,  as  to  make  it  consistent  with  the  justice  of 
the  case. 

Erskine,  C.  J. — There  appears  to  me  to  be  really  no  doubt  on  the 
question,  which  has  just  been  submitted  to  our  consideration.  The 
6  Geo.  4,  c.  16,  s.  110,  for  the  first  time,  gave  the  lord  chancellor  power 
to  order  a  distribution  of  all  unclaimed  dividends  among  the  other 
creditors ;  and  the  recent  statute  of  the  5  k  6  Will.  4,  c.  29,  s.  5,  repeals 
that  enactment.  But  then  it  is  said,  that  the  words  of  the  6th  section 
of  the  last-mentioned  act  are  so  general,  that  we  have  still  the  power  to 
order  the  unclaimed  dividends  to  be  paid  to  the  other  creditors.  But 
that  would,  in  effect,  be  repealing  the  previous  section,  which  expressly 
takes  away  such  power,  and  would  be  even  extending  the  provision  of 
the  6  Geo.  4,  c.  16,  s.  110;  for  it  would  then  confer  the  power  on  any 
commissioner  to  order  the  distribution  of  the  unclaimed  dividends  among 
the  other  creditors, — a  thing  which  could  never  have  been  intended.  As 
to  what  has  been  said  about  the  act  depriving  the  bankrupt  of  his  right  to 
the  surplus,  the  court  will  have  to  deal  with  that  question  when  it  comes 
properly  before  it.  All  that  we  have  to  do  at  present  is,  to  decide  on  the 
disposal  of  the  unclaimed  dividends. 

Sir  J.  Cross. — It  appears,  that  in  April  last,  when  the  preliminary 
order  was  made,  this  court  had  power  to  order  the  distribution  of  the 
unclaimed  dividends  among  the  other  creditors;  but  now  we  are  de- 
prived of  that  power.     There  is  no  ground  for  the  present  application. 

Order  refused. 


Ex  parte  ABBOTT.— In  the  matter  of  SYKES.— p.  338. 

The  court  has  not  power  to  order  a  trustee,  who  refuses  to  submit  to  the  jurisdiction,  to  convey 
an  esute  to  the  assignees,  which  was  devised  to  the  trustee  for  the  absolute  use  of  the  bank- 
rupt's wife. 

This  was  a  petition  of  assignees,  praying  that  a  trustee  for  the  bank- 
rupt's wife  might  be  ordered  to  pay  over  to  them  a  sum  of  money,  to 
which  she  was  entitled  under  a  will,  and  to  convey  to  them  a  small  free- 
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hold  property,  to  which  she  was  also  absohitely  entitled ;  the  assignees 
undertaking  to  make  such  provision  out  of  this  property,  for  the  support 
of  the  wife,  as  the  court  might  think  just.  The  property  in  question 
was  altogether  of  very  trifling  value,  and  the  bankrupt's  estate  had 
proved  so  unproductive,  as  scarcely  to  repay  the  expenses  of  working 
the  fiat. 

Mr.  Deacon,  in  support  of  the  petition,  said,  it  would  be  very  desira- 
ble, as  the  property  was  so  small,  that  the  court  would  make  the  order 
prayed  for;  to  which,  as  he  was  instructed,  the  trustee,  as  well  as  the 
bankrupt's  wife,  would  both  consent. 

Mr.  Ellis  appeared  on  the  part  of  the  wife,  and  consented  to  any  order 
the  court  might  make. 

But  Mr.  ,  for  the  trustee,  objected  to  the  jurisdiction  of  the 

court  to  make  any  order'binding  on  the  trustee. 

The  court  thought,  that  the  objection  was  fatal  to  the  petition,  and 
that  the  only  course  was  to  file  a  short  bill  in  equity  against  the  trustee, 
to  compel  him  to  perform  his  trust ;  but  on  further  consideration  made 
the  following 

Order,  that  the  petition  should  stand  over  for  six  months;  and  that, 
on  the  trustee  consenting  to  sell  the  freehold  property,  and  pay 
the  proceeds  into  court,  subject  to  any  debts  of  the  testator,  or 
claims  of  the  trustee,  and  to  abide  by  such  order  as  the  court 
should  direct,  the  trustee  should  then  be  at  liberty  to  have  his 
costs  out  of  the  proceeds  of  the  sale,  with  liberty  for  any  of  the 
parties  to  apply  to  the  court.  («) 

(a)  It  certainly  appears  a  strange  inoonsiBteDcy,  that  in  the  case  of  short  bills,  the  ooort  should 
order  assignees  to  give  them  up  to  a  party  claiming  advenely  to  the  fiat,  on  the  ground  that  they 
were  not  the  property  of  the  bankrupt, — and  yet  should  refuse  to  order  a  party  to  give  up  to  the 
assignees,  what  is  the  undisputed  property  of  the  bankrupt,  upon  which  the  holder  claims  no 
lien,  and  which  is  not  shown  to  be  subject  to  the  lien  or  claim  of  any  other  party.  The  intent  of 
creating  the  new  jurisdiction  in  bankruptcy  was,  according  to  the  preamble  of  the  1  and  2  W.  4, 
c  56,  "  to  the  end  that  the  rights,  as  well  of  the  bankrupts  themselves,  as  of  their  creditiYre,  might 
be  enforced  with  as  litile  expense,  delay,  and  uncertainty,  as  possible."  If  the  assignees  or  cre- 
ditors, therefore,  must  still  have  recourse  to  an  action  at  law,  or  a  suit  in  equity,  to  enforce  a 
right,  this  is  not  very  conformable  with  the  intention  thus  expressed.  But  it  is  said,  that  the 
operative  sections  of  the  act  give  the  Court  of  Review  no  further  jurisdiction  in  bankruptcy,  than 
what  the  lord  chancellor  formerly  possessed.  This  construction,  however,  would  be  equally  con- 
trary to  the  intent  expressed  in  the  preamble;  for  the  rights  of  the  bankrupts  themselves,  as  wpn 
as  those  of  their  creditors,  could  not,  under  the  old  jurisdiction,  be  enforced  on  many  occasions, 
without  considerable  expense  and  delay.  But  let  us  see  what  are  the  words  of  the  section,  which 
define  the  jurisdiction  of  the  Court  of  Review.  The  second  section  declares,  that  the  judges  of 
that  court  "shall  have  superintendence  and  control  in  all  matters  of  liankruptcy,  and  shall al*9 
have  power,  jurisdiction,  and  authority,  to  hear  and  determine,  order  and  allow,  all  such  matters 
in  baf)kruptcy,  as  now  usually  are,  or  lawfully  may  be,  brought  by  petition  or  otherwise,  before 
the  lord  chancellor,  whether  such  matters  may  have  arisen  in  the  said  Court  of  Bankruptcy  or 
elsewhere,  except  as  is  herein  otherwise  provided ;  and  abo  to  investigate,  examine,  hear,  and 
determine  all  aueh  other  matters  in  the  jurisdiction  of  the  Court  of  Bankruptcy,  as  are  by  this 
act,  or  may  be  by  the  said  rules  and  regulations,  assigned  and  referred  to  the  said  Court  of  Re* 
view."  Now,  it  seems  plain,  from  the  words  of  this  section,  coupled  with  the  words  of  the  pre- 
amble, that  some  more  power  was  intended  to  be  given  to  the  Court  of  Review,  in  administering 
the  estates  of  bankrupts,  and  tietermining  the  questions  touching  the  same,  than  what  the  lord 
chancellor  had  previously  possessed ;  for  the  power  and  jurisdiction  of  the  lord  chancellor  aie 
Auptradded  to  the  authority  given  to  the  court  by  the  previous  part  of  the  section,  which  dedsres 
that  the  court  "shall  have  superintendence  and  ct>ntrol  in  all  matters  of  bankruptcy."  The  only 
question  is,  therefore,  whether  a  disputed  claim  to  property  in  the  right  of  the  bankrupt  is,  or  is 
not,  a  matter  of  bankruptcy.  But  the  section  still  further  says,'  that  the  Court  of  Review  may 
also  investigate  all  such  other  matters  withm  its  jurisdiction,  as  might  be,  by  its  own  rules  and 
regulations,  a«8ignf>d  and  referred  to  the  court;  which,  it  must  be  admitted,  is  rather  an  ambiga* 
Otts,  as  well  as  unnecessaiy  provision ;  for,  if  the  court  may,  by  its  own  rulea  and  regulaliaD% 
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of  GEORGE  BLENKIN: 

and 

Ex  pane  JOHN  BUCKTON.— In  the  matter  of  GEORGE  BLENKIN 
and  WILLIAM  SHACKLETON.— p.  34L 

A  separate  fiat  impounded  to  give  effect  to  a  subsequent  joint  fiat,  with  a  special  order  as  to  tho 
transfer  of  proofs,  and  the  continuance  of  the  assignees  under  the  separate  fiaL 

An  arrangement  made  by  A.  B.,  with  C.  D.,  to  give  him  a  moiety  of  the  profits  in  the  business, 
instead  of  a  pruvioos  salary,  for  his  services,  constitutes  him  a  partner. 

These  were  two  petitions  which  came  on  together ;  one  being  pre- 
sented by  the  assignees  utider  a  separate  fiat,  to  annul  a  joint  fiat ;  and 
the  other  being  presented  by  the  assignee  under  a  joint  fiat,  to  supersede 
the  separate  one.  The  separate  fiat  had  issued  previously  to  the  joint 
one.  The  question  was,  whether  Shackleton  was  a  partner  with  Blen- 
kin.  It  appeared,  that  the  business  was  carried  on  in  the  sole  name  of 
George  Blenkin,  and  that  Shackleton  had  been  retained  by  him  as  a 
clerk,  or  agent,  at  a  salary  of  jBIOO  a  year;  but  that  afterwards,  by  a 
new  arrangement  between  the  parties,  Shackleton  was  to  have  a  moiety 
of  the  profits  of  the  business,  as  a  compensation  for  his  services.  There 
was,  however,  no  agreement  in  writing  constituting  him  a  partner,  nor 
any  entry  in  the  books  of  the  business,  from  which  that  circumstance 
could  be  implied:  and  it  did  not  appear  that  he  brought  any  capital  into 
the  concern,  or  had  any  interest  in  the  stock  in  trade,  which  was  pur- 
chased with  the  separate  money  of  Blenkin;  and  while  the  alleged 
partnership  was  going  on,  Shackleton  carried  on  a  separate  trade  on  his 
own  account,  as  a  dealer  in  hops.  There  was  contradictory  evidence 
with  respect  to  Shackleton's  own  declarations  on  the  subject;  he  some- 
times said,  he  was  di  partner  in  the  business,  and  at  other  times,  that  he 
was  only  an  agent  of  Blenkin.  But  it  appeared,  that  subsequent  to  the 
new  arrangement  made  with  him,  by  Blenkin  giving  him  a  share  in  the 
profits  of  the  business,  he  acted  as  a  referee  in  a  matter  of  controversy 
between  Blenkin  and  a  customer  of  the  house,  and  received  a  fee  from 
Blenkin  for  so  acting. 

Mr.  Swanstouy  and  Mr.  Mtjlne^  appeared  in  support  of  the  petition  to 
annul  the  joint  fiat.  It  has  been  often  held,  that  a  share  in  the  profits 
of  a  business,  given  as  a  mere  compensation  for  services,  does  not  con- 
stitute a  partnership,  where  the  party  is  not  to  bear  any  share  of  the 
loss.     The  case  on  the  other  side  amounts  to  a  constructive  partnership 

refer  to  itself  any  matter,  it  would  certainly  seem  to  follow,  that  it  might  **  also  investigate,  exa- 
mine, hear,  and  determine/'  such  matter.  The  main  object  of  the  act,  however,  the  saving  of 
expense  and  delay,  would  be  in  a  great  meaf^ure  defeated,  if  nothing  was  given  to  the  court  but' 
-Jie  old  jurisdiction  before  the  lord  chancellor,  which,  Lord  Eldon  frequently  lamented,  did  not 
enable  bim  to  decide  the  rights  of  parties,  without  the  itid  of  a  Court  of  Law,  or  a  bill  in  equity  ; 
and  it  was,  no  doubt,  in  consequence  of  an  inconvenience  which  had  been  so  often  felt,  that  the 
first  section  of  the  act  expressly  declares,  that  the  Court  of  Review  **  shall  be  and  constitute  a 
Court  of  Law  as  well  as  a  Court  of  Equity,^*  If  it  should  still  be  thought,  that  the  words  of 
the  act  are  too  loose,  snd  too  obscure,  to  confer  on  the  court  a  greater  jurisdiction  than  what 
belonged  previously  to  the  lord  chancellor,  and  that  whatever  the  intentions  of  the  legislature 
may  have  been  in  this  respect,  qwtd  volu  t  non  dixit, — it  would  seem  very  desirable  that  a  decla- 
ratory act  should  be  passed,  to  enlarge  and  explain  the  jurisdiction  of  tho  Court  of  Review  in 
bankruptcy ;  more  especially,  when  there  has  been  some  talk  lately  in  the  senate,  of  giving  thia 
eonrt  a  jurisdiction  in  matters  quite  foreign  to  the  purpose  of  its  original  construction. 

VOL.  XXXVIII.  84  8k2 


666  Ex  parte  Digby.  C.  R  1835. 

only,  and  that  these  two  persons,  by  their  dealings,  were  rendered  jointly 
liable  to  third  persons.  But  there  is  a  great  distinction  between  a  part- 
nership giving  a  joint  interest  in  the  property,  and  one  that  merely  ren- 
ders the  parties  liable  to  third  persons.  Thus,  in  Smith  v.  fFaison^ 
2  B.  and  C.  401,  (9  E.  C.  L.  R.  122,)  it  was  held,  that  an  agreement 
between  A.,  a  merchant,  and  B.,  a  broker,  that  the  latter  should  purchase 
goods  for  the  former,  and  in  lieu  of  brokerage  should  receive  for  his 
trouble  a  certain  proportion  of  the  profits  arising  from  the  sale,  and 
should  even  bear  a  proportion  of  the  losses,  did  not  vest  in  B.  any  share 
in  the  property  so  purchased,  or  in  the  proceeds  of  it,  although  it  might 
render  him  liable  as  a  partner  to  third  persons.  In  the  present  case,  we 
have  the  legal  fiat,  and  are  entitled  to  maintain  it,  if  the  court  are  satis- 
fied that  there  was  no  joint  estate.  If  there  was  any  partnership  between 
these  parties,  it  was  a  dormant  partnership ;  and  therefore  Shackleton, 
the  dormant  partner,  could  have  no  property  in  the  stock  in  trade ;  for 
it  would  be  in  the  order  and  disposition  of  the  ostensible  trader,  Blen- 
kin ;  notwithstanding  all  the  creditors  of  this  dormant  partnership  would 
have  a  right  to  prove  their  debXSj  pari  passu,  with  the  other  creditors  of 
Blenkin ;  Ex  parte  Chucky  Mont.  364,  457.  It  is  admitted,  that  the 
court  will  sometimes,  in  the  exercise  of  its  equitable  jurisdiction,  im- 
pound a  separate  fiat,  for  the  purpose  of  giving  effect  to  a  subsequent 
joint  one,  where  it  is  more  convenient  that  the  bankrupt's  effects  should 
be  administered  under  a  joint  fiat.  But  in  these  cases,  the  court  must 
be  satisfied  that  the  joint  fiat  is  legally  issued, and  on  a  good  foundation; 
for  if  a  considerable  time  is  suffered  to  elapse  before  the  joint  fiat  is 
issued,  or  if  there  are  not  any  joint  effects,  in  either  of  such  cases,  the 
joint  fiat  will  be  superseded,  and  the  separate  one  preferred;  Ex  parte 
Hamper,  17  Ves.  403 ;  S.  C.  nom.  Ex  parte  Rowlandson,  1  Rose,  89. 
Now,  in  the  present  case,  whatever  the  court  may  think  as  to  the  ques- 
tion of  the  partnership,  it  is  quite  clear,  that  there  is  no  joint  estate;  and, 
that  being  so,  the  coiurt  will  decide  in  favour  of  the  legal  fiat. 

Sir  G.  Rose. — There  is  no  legal  right,  as  to  the  maintaining  of  one 
fiat,  or  the  other.  In  determining  which  shall  continue  in  operation,  the 
court  proceeds  on  the  principle  of  the  equitable  distribution  of  the  pro- 
perty among  the  joint  and  separate  creditors.  The  case  cited  oi  Ex 
parte  Hamper,  is  distinguishable  from  the  present ;  for  there  there  were 
two  separate  commissions.  If,  in  this  case,  there  had  been  two  separate 
commissions,  then  the  court  might  have  acted  according  to  the  prayer  of 
the  petition,  and  have  superseded  the  joint  fiat ;  because  all  the  creditors 
of  these  two  parties  might,  in  that  case,  have  proved  either  under  one 
fiat,  or  the  other.  But  here  there  is  an  affidavit,  that  the  efiects  could 
be  more  conveniently  administered  under  the  joint  fiat,  than  under  the 
separate  one ;  and  it  does  not  appear,  that  either  of  the  bankrupts  will 
be  injured  by  the  joint  fiat  going  on,  or  that  any  of  the  creditors  will 
be  injured.  As  long  as  we  are  pressed  by  the  joint  creditors  to  con- 
tinue a  joint  fiat  in  operation,  on  the  ground  that  there  is  a  partnership, 
and  partnership  property,  we  cannot  supersede  the  joint  fiat  to  give  a 
separate  one.  Whether  there  is  a  joint  property  or  no,  is  entirely  a 
question  for  a  jury. 

Erskine,  C.  J. — According  to  the  facts,  as  stated  in  support  of  this 
petition,  it  appears  to  me,  that  there  was  a  partnership  between  these 
two  bankrupts ;  for  Shackleton,  who  had  at  first  a  yearly  salary  of 
£100,  was  afterwards  given  a  moiety  of  the  profits  of  the  business. 
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There  can  be  no  doubt,  that  this  arrangement  constituted  a  partnership, 
as  to  their  liabilities  to  third  persons.  The  joint  fiat,  therefore,  is  good 
in  law.  In  the  case  of  Ex  parte  Hamper j  there  were  two  separate 
commissions;  and  Lord  Eldon  thought,  that  the  most  convenient 
course  there  was,  to  administer  the  estate  under  one  of  them.  It  is  not 
urged  here,  that  any  inconvenience  would  attend  the  working  of  the 
joint  fiat.  If  the  first  fiat  is  a  legal  one,  there  can  be  no  injury  to  any 
parties  in  the  working  of  the  joint  fiat. 

Mr.  Swanston.  Here  there  is  ground  laid  before  the  coint  for  up- 
holding the  separate  fiat,  and  for  annulling  the  joint  one.  The  object 
of  the  jurisdiction  given  to  this  court  was,  not  to  drive  parties  to  another 
tribunal,  and  compel  them  to  go  before  a  jury.  The  petitioners  are, 
therefore,  entitled  to  a  decision  of  this  court,  as  to  the  fact — is  there,  or 
is  there  not,  joint  property  ?  If  the  court  think,  that  there  is  not  suffi- 
cient evidence  of  the  negative  of  this  fact,  all  that  we  ask  is,  that  there 
may  be  a  nivd.  voce  examination  of  the  parties  who  have  made  affida- 
vits in  the  matter  of  this  petition,  the  better  to  satisfy  the  court  as  to  the 
truth  of  that  fact.  There  is  no  case  in  which  a  joint  commission  has 
been  supported,  where  there  has  been  no  joint  property.. 

Ehskine,  C.  J.,  suggested  an  order,  superseding  the  joint  fiat  as  to 
Blenkin,  but  giving  the  assignees  under  that  fiat  the  power  of  adminis- 
tering the  joint  estate. 

Mr.  Chingj  and  Mr.  J.  Russell^  for  the  assignees  under  the  joint  fiat. 
If  the  court  supersede  the  joint  fiat  as  to  Blenkin,  the  assignees  under 
that  fiat  would  then  have  no  title  to  sue  at  law,  as  assignees  of  the  joint 
estate  of  the  two  bankrupts ;  for  any  defendant  in  an  action  brought  by 
them,  might  plead  in  abatement,  that  he  contracted  the  debt  with  both 
the  bankrupts  jointly,  and  not  merely  with  one.  The  order  of  the  court 
cannot  bind  third  persons,  who  are  strangers  to  the  fiat,  such  as  parties 
who  have  contracted  joint  debts  with  both  the  bankrupts.  The  proper 
course  will  be,  to  dismiss  this  petition,  if  the  court  is  satisfied  that 
Shackleton  was  ostensibly  a  partner. 

Mr.  Duckworth  appeared  for  Blenkin. 

Mr.  Ellis^  for  Shackleton. 

Erskine,  C.  J. — I  have  still  no  doubt,  that  the  eflfect  of  the  arrange- 
ment between  Blenkin  and  Shackleton  constituted  a  partnership  between 
them,  as  to  third  persons.  If  the  court  were  to  leave  the  fiat  against 
Blenkin  in  full  operation,  it  would  occasion  the  expense  of  working  two 
fiats,  when  the  property  would  be  more  conveniently  and  more  economi- 
cally administered  under  one, — more  especially  as  a  doubt  is  raised,  whe- 
ther Shackleton  had  any  property.  But  all  difficulty  will  be  got  rid  of, 
by  permitting  the  assignees  under  the  separate  fiat  to  have  the  manage- 
ment of  the  separate  estate.  In  the  case  of  Ex  parte  Hamper ^  Lord 
Eldon  did  not  wish  to  keep  up  both  a  separate  and  a  joint  fiat. 

Sir  J.  Cross  concurred. 

Sir  G.  Rose. — If  in  this  case  there  had  been  two  separate  fiats,  the 
court  would,  as  Lord  Eldon  did  upon  the  occasion  referred  to,  have 
refused  to  supersede  both  those  separate  fiats.  It  seems  here,  that  at  all 
events  it  was  a  doubtful  question,  whether  there  was  a  dormant  part- 
nership or  not ;  and  it  is  impossible  to  deny,  that  where  the  question  of 
partnership,  or  no  partnership,  has  been  involved  in  doubt.  Lord  Eldon 
has  never  superseded  a  joint  commission  in  favour  of  a  separate  one, 
without  sending  the  disputed  fact  of  the  partnership  to  be  determined 
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by  a  jury.  It  is,  no  doubt,  proper  that  the  party,  who  asserts  there  is 
joint  property,  should  prove  that  fact.  But  1  never  knew,  in  the  course 
of  my  experience,  that,  under  a  joint  commission,  the  mere  absence 
of  joint  property  was  held  to  be  a  reason  for  superseding  it.  If  this 
fiat,  however,  is  to  be  disposed  of  on  the  simple  question,  whether  there 
is  joint  property,  or  not,  1  must  say,  that  in  this  case  it  appears  to  me, 
there  was  joint  property.  It  is  the  duty  of  the  court  to  see  how  far 
the  rights  of  all  the  creditors  may  be  preserved ;  and  the  way  in  which 
the  court  has  always  acted  on  these  occasions  is,  to  get  the  separate . 
fiat  out  of  the  way  of  interfering  with  the  joint  fiat,  or  impeding  tlie 
administration  of  the  joint  assets  for  the  general  benefit  of  the  joint 
creditors.  His  honour  then  suggested  the  following  order^  which  was 
finally  adopted  by  the  court 

Order,  that  the  separate  fiat  should  be  impounded  in  the  registrar's 
office,  with  liberty  for  the  assignees,  under  that  fiat,  to  apply  to 
the  court  for  its  production  for  all  necessary  purposes ;  that  the 
several  proofs,  and  other  proceedings,  had  and  taken  imder  the 
separate  fiat,  should  be  transferred  to  the  joint  fiat,  without  pre- 
judice to.  their  validity  or  invalidity ;  that  the  assignees  under 
the  separate  fiat  should  continue  to  act  in  respect  of  the  separate 
estate  of  Blenkin,  and  that  his  separate  creditors  might  choose 
other  assignees,  as  occasion  might  require;  that  the  commis- 
sioners under  the  joint  fiat  might  hold  a  meeting  to  take  the  sur- 
render of  William  Shackleton  under  such  fiat,  as  well  as  bis  last 
examination,  and  should  enter  on  the  proceedings  the  reason 
which  prevented  him  from  surrendering  and  finishing  his  ex- 
amination, within  the  time  before  appointed  for  that  piupose ; 
and  that  the  creditors,  who  should  then  be  present,  might  inter- 
rogate and  examine  the  bankrupt  Shackleton,  touching  the  dis- 
closure and  discovery  of  the  estate  and  effects ;  that  the  costs 
incurred  by  the  petitioner,  to  supersede  the  separate  fiat,  should 
be  paid  by  the  petitioner  in  that  petition  named,  and  that  the  ex- 
penses of  prosecuting  the  joint  fiat,  except  as  to  all  matters 
which  should  relate  exclusively  to  Blenkin's  separate  estate, 
should  be  also  paid  by  such  petitioner ;  with  liberty  for  him  to 
retain  the  several  costs  and  expenses  out  of  the  joint  estate,  or 
the  separate  estate  of  Shackleton,  as  the  commissioners  under 
the  joint  fiat  should  think  fit ;  and  that  the  assignees  under  each 
fiat  should  bear  their  respective  costs  of  the  pethion  to  supersede 
the  joint  fiat,  out  of  the  respective  separate  and  joint  estates,  but 
that  the  costs  of  Blenkin  and  Shackleton,  occasioned  hy  such 
petition,  should  be  paid  out  of  the  separate  estate  of  Blenkin. 


Ex  parte  HALL. — In  the  matter  of  HALL. — p.  348. 

Althoui^h  a  fiat  ia  annulled,  on  the  ground  of  its  being  taken  oat  fraudulently  and  maliciouily, 
yet  the  court  will  not  recommend  the  lord  chancellor  to  assign  the  bond,  without  a  previ0H 
inquiry  as  to  the  damage  the  party  haa  eu8tain«>d  from  the  fiat;  and  the  proper  coarae  to  adopi 
in  the  prosecution  of  such  inquiry  seems  to  he.  to  refer  it  to  one  of  the  officera  of  the  couit 
to  ascertain  and  report  the  amount  of  such  damage. 

This  was  a  petition, by  the  bankrupt,  praying,  that  the  bona  given  oy 
the  petitioning  creditor  might  be  assigned  to  him,  on  the  ground  that  the 
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petitioning  creditor  had  issued  the  fiat  without  any  just  cause,  and  well 
knowing  that  the  bankrupt  was  not  legally  indebted  to  him.  The  cir- 
cumstances of  the  case  came  before  the  court  on  the  30th  July  last, 
when  an  order  was  made  to  annul  the  fiat,  with  costs,  (a) 

Mr.  Swanston^  and  Mr.  Dixon,  were  in  support  of  the  petition. 

Erskine,  C.  J. — The  object  of  the  statute,  (b)  in  enabling  the  court 
to  assign  the  bond,  is,  to  give  the  party  injured  the  damages  he  has  sus- 
tained by  the  issuing  of  the  commission.  Now,  as  the  assignment  of 
the  bond  is  conclusive  on  the  subject  of  damages,  the  question  is, 
whether  there  should  not  be  a  previous  inquiry  as  to  the  real  damages 
sustained.  For  the  object  is,  not  so  much  what  one  party  shall  pay  by 
way  of  punishment,  as  what  compensation  the  other  party  sJiall  receive 
for  the  damages  he  has  sustained. 

Mr.  Swanston.  The  inquiry  as  to  damages  would  be  productive  of 
delay ;  nor  has  the  court  ever  instituted  such  a  previous  inquiry.  And 
though  the  court  is  not  to  consider  the  assignment  of  the  bond  in  the 
light  of  a  penal  visitation,  yet  if  it  is  satisfied  that  the  fiat  in  this  case 
was  issued  wilfully  and  maliciously,  the  court  is  bound  to  assign  the 
bond.  The  reason  why  this  mode  of  proceeding  has  been  so  seldom 
adopted  is,  that  the  party,  against  whom  the  commission  has  been  taken 
out,  would  have  more  than  adequate  damages.  But  no  one  can  say, 
under  the  circumstances  of  this  case,  that  ^6200  is  too  great  a  sum  to  be 
awarded  to  the  bankrupt,  as  a  compensation  for  the  injury  inflicted  on 
him  by  the  party,  who  fraudulently  issued  the  fiat  which  the  court  has 
aimuUed.  The  only  defence  of  the  petitioning  creditor  in  this  case  is, 
not  that  the  damages  were  excessive,  or  that  there  are  extenuating  cir- 
cumstances, but  that  he  was  wrongly  advised  by  an  unprincipled  pro- 
fessional man. 

Sir  J.  Cross. — It  seems  to  have  been  forgotten,  that  this  is  not  the  old 
jurisdiction  in  bankruptcy,  but  a  new  Court  of  Law  and  Equity,  esta- 
blished for  the  purpose,  as  the  act  of  Parliament,  1  &  2  Will.  4,  c.  56,  s.  1, 
expresses  it,  "  that  the  rights  as  well  of  the  bankrupts  themselves,  as  of 
their  creditors,  may  be  enforced  with  as  little  expense,  delay,  and  un- 
certainty as  possible.**  The  question  is,  whether' there  is  now  any 
necessity  for  assigning  the  bond,  and  whether  this  court  is  not,  propria 
vigors^  competent  to  award  the  party  damages,  without  any  such  pro- 
ceeding. The  13th  section  of  the  6  Geo.  4,  c.  16,  declares,  that  if  the 
petitioning  creditor's  debt  "  shall  not  be  really  due,  or  if,  after  such  com- 
mission taken  out,  it  be  not  proved  that  the  party  had  committed  an  act 
of  bankruptcy  at  the  time  of  the  issuing  of  the  commission,  and  it  shall 
also  appear  that  such  commission  was  taken  out  fraudulently  or  mali- 
ciously, the  lord  chancellor  shall  and  may,  upon  petition  of  the  party  or 
•parties  against  whom  the  commission  was  so  taken  out,  examine  into 
the  same,  and  order  satisfaction  to  be  made  to  him  or  them  for  the 
damages  by  him  or  them  sustained;  and,ybr  the  better  recovery  thereof, 
may  assign  such  bond  to  the  party  or  parties  so  petitioning."  It  was, 
therefore,  for  the  better  recovery  of  the  damages  awarded  by  the  lord 
chancellor,  that  power  was  given  to  him  to  assign  the  bond ;  as  the 
party  might  perhaps  have  had  no  other  remedy  for  enforcing  the  pay- 
ment of  those  damages. 

Erskine,  C.  J. — I  take  it  that  the  lord  chancellor  could,  under  the 
circumstances  of  this  case,  have  made  an  order  for  the  payment  of  ^ 
(a)  See  aale,  p.  426.  (6)  See  6  Gix).  4.  c.  16,  s.  13. 
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sum  of  money  by  the  petitioning  creditor,  as  damages,  and  might  hare 
committed  him  for  contempt,  if  the  money  was  not  paid.  The  assign- 
ment of  the  bond,  I  consider,  was  intended  as  a  cumulative  and  more 
speedy  remedy,  ta  compel  the  payment  of  the  damages  which  the  lord 
chancellor  had  awarded.  By  the  act  of  Parliament,  the  lord  chancellor 
is  not  bound  to  assign  the  bond.  He  may  either  order  a  sum  of  money 
to  be  paid  for  the  damages  sustained,  or  assign  the  bond. 

Sir  G.  Rose. — There  is  no  doubt  as  to  the  propriety  of  our  assigning 
the  bond,  if  you  can  satisfy  us  of  the  malice  of  the  petitioning  creditor. 
The  grounds,  on  which  we  are  justified  in  assigning  it,  are,  a  compound 
of  the  malice  of  one  party,  and  the  damage  sustained  by  the  other. 

Mr.  Swansion.  In  Ex  parte  Gayttr^  1  Atk.  144,  where  the  case  was 
attended  with  flagrant  circumstances.  Lord  Hardwicke  said,  that  he 
would  not,  by  a  previous  inquiry  into  the  damages  sustained  by  the 
party  against  whom  the  commission  was  issued,  prevent  him  from  seek- 
ing an  immediate  satisfaction  by  an  assignment  of  the  bond.  And,  in 
Ex  parte  Stevens^  6  Ves.  2,  Lord  Eldon  ordered  the  bond  to  be  as- 
signed, without  any  previous  inquiry  as  to  the  damages. 

Erskine,  C.  J. — The  circumstances  are  not  stated  in  Ex  parte  Sie- 
vefiSy  that  induced  the  lord  chancellor  to  assign  the  bond.  It  is  merely 
an  observation  of  tlie  reporter  that  the  chancellor  did  do  so,  without  giving 
any  details  of  the  case.  A  precedent  of  a  previous  inquiry  into  the 
amount  of  the  damages  has  already  occurred  in  this  court,  in  the  case 
of  Ex  parte  Clarke^  which  came  before  it  in  1832,  where  the  court 
ascertained  the  damages  at  £28,  and  ordered  the  bond  to  stand  as  a 
security  for  that  sum.  Surely,  your  first  step  is,  to  satisfy  us  tliat  your 
damage  amounts  to  JS200,  before  we  can  advise  the  lord  chancellor  to 
assign  the  bond.  Suppose  the  bankrupt  has  not  sustamed  damage  to 
the  amount  of  more  than  £100,  I,  for  one,  could  never  advise  the  chan- 
cellor to  assign  the  bond,  to  enable  the  bankrupt  to  recover  £200.  Tlie 
court  must,  in  the  present  instance,  consider  itself  as  placed  in  the  situa 
tion  of  a  jury,  on  the  trial  of  an  action  on  the  case.  If  we  are  satisfied 
that  the  bankrupt  has  sustained  damage  to  the  amount  of  £200,  then, 
and  not  till  then,  can  we  assign  the  bond. 

Mr.  Swanston.  The  damage  itself  is  no  element  in  the  jurisdiction 
given  to  the  chancellor  to  assign  the  bond,  but  merely  the  absence  of  any 
petitioning  creditor's  debt,  and  the  fraud  or  malice  of  the  petitioning 
creditor. 

Erskine,  C.  J. — Then,  would  not  the  legislature  have  directed  in 
positive  terms,  that  whenever  a  commission  is  taken  out  fraudulently  or 
maliciously,  the  bond  shall  be  assigned  ?  But  they  have  said,  that  the 
lord  chancellor  shall  examine  into  the  same,  and  order  satisfaction  to  be 
made  to  the  bankrupt  for  the  damages  he  has  sustained.  It  would  be 
a  gross  perversion  of  the  act  of  Parliament,  if,  with  these  words  before 
us,  we  were  told,  that  wherever  there  was  fraud  or  malice  in  issuing  a 
fiat,  we  are  bound  to  assign  the  bond,  without  any  previous  inquiry  as 
to  what  damage  has  been  sustained  by  the  party  against  whom  it  is 
taken  out.  Without  fraud  or  malice,  the  chancellor  had  no  power  to 
assign  the  bond ;  but  it  does  not  follow,  that  where  there  is  fraud  or 
ii.alice,  he  is  compelled  to  assign  it. 

Mr.  Sivanston,  The  words  of  the  13th  section  are,  that,  "where  it 
shall  appear  that  such  commission  was  taken  out  fraudulently  or  ma- 
liciously, the  lord  chancellor  shall  and  may,  upon  petition  of  tlie  party, 
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examine  into  the  same,^^  There  is  nothing,  therefore,  in  the  act  of  Par- 
liament, which  directs  the  lord  chancellor  to  examine  into  any  circum- 
stances but  those  of  fraud  or  malice,  nor  is  any  inquiry  directed  as  to 
the  damages.  The  court  has  no  right  to  form  an  opinion,  as  to  the 
amount  of  the  damage,  if  fraud  or  malice  is  proved ;  Ex  parte  LanCf 
II  Ves.  415,  (a)  and  Ex  parte  Rimene^  14  Ves.  600.  {b)  To  prevent  an 
improper  construction  being  put  upon  the  present  application,  the  bank- 
rupt does  not  ask  for  a  greater  compensation  than  for  the  damage  he 
has  experienced ;  but  the  proposed  inquiry  would  be  so  injurious  and 
harassing  to  him,  that  it  would  be  hardly  worth  his  wliile  to  prose- 
cute it. 

Erskine,  C.  J. — The  petitioner  in  this  case  applies  to  the  court  for  an 
assignment  of  the  bond,  which  has  been  given  to  the  lord  chancellor  by 
the  petitioning  creditor  for  the  due  prosecution  of  the  fiat.  The  peti- 
tioner, who  is  the  party  against  whom  the  fiat  issued,  applied  to  this 
court  for  an  order  that  it  might  be  annulled,  on  the  ground  that  there 
was  no  petitioning  creditor's  debt,  and  that  the  fiat  was  fraudulently 
and  maliciously  issued  by  the  petitioning  creditor ;  as  the  bankrupt  had 
previously  entered  into  a  composition  with  his  creditors  for  payment  of 
their  debts,  to  which  the  petitioning  creditor  was  himself  a  party.  The 
petitioning  creditor  however  alleged,  that  the  bankrupt  had  subsequently 
agreed  to  pay  the  balance  left  unpaid  by  the  composition,  and  had  given 
a  promissory  note  for  the  amount  of  this  balance,  viz.  for  the  sum  of 
J6107.  Upon  the  former  hearing,  the  court  were  satisfied,  that  the  note 
in  question  was  the  note  of  the  bankrupt's  father,  and  not  of  the  bank- 
rupt ;  and  that  the  petitioning  creditor  knew  that  fact,  when  he  issued 
the  fiat.  The  charge  of  fraud  and  malice  against  him  was  therefore 
sufficiently  established,  so  as  to  authorize  the  lord  chancellor  to  assign 
the  bonJ,  and  to  justify  this  court  in  recommending  that  proceeding  to 
the  lord  chancellor.  But  then,  it  is  contended  by  the  bankrupt's  counsel 
that  wherever  fraud  ,or  malice  is  found,  on  an  occasion  of  this  descrip- 
tion, the  chancellor  has  no  discretion  left  him,  to  order  a  previous  in- 
quiry into  the  amount  of  the  damages,  and  that  he  is  bound  to  assign 
the  bond,  without  any  such  inquiry.  I  should  be  much  surprised,  I  con- 
fess, if,  by  any  mode  of  reasoning,  the  words  of  the  13th  section  of  the 
act  of  Parliament  could  bear  that  construction.  For  the  statute  declares 
in  positive  language,  that  he  shall  examine  into  the  matter,  and  order 
satisfaction  for  the  damages ;  but  that,  for  the  better  recovery  of  such 
damages,  he  may  assign  the  bond.  It  seems  to  me,  therefore,  that  there 
is  nothing  more  clear,  than  that  the  chancellor  may  inquire  into  the 
damages,  and  assign  the  bond,  or  not,  as  he  thinks  proper.  And  this 
appears  plain,  even  from  the  case  oiEx  parte  Gayter^  1  Atk.  144,  where 
Lord  Harbwicke  said,  it  was  in  the  breast  of  the  court,  either  to  direct 
an  inquiry  before  the  master  of  the  damages  sustained  by  the  banKrupt, 
or  a  quantum  damnificatus  upon  an  issue  at  law ;  and  that,  arer  the 
damages  were  settled,  the  court  might  then,  for  the  better  r».^f,overy 

(a)  In  this  case  Lord  Eldon  said,  "  If  I  assign  the  bond,  I  not  only  decide  that  «i^<9re  was  a 
malicious  motive,  but  I  cannot  measure  the  damages ;  the  petitioner  must  have  tht  JC200;  he 
cannot  have  more  or  less.  I  will  either  direct  an  issue  quantum  damnifieatua,  »  an  inquiry 
before  the  master,  or  let  him  bring  an  action,  as  hd  chooaes." 

(61  The  observation  of  Lord  Eldon  in  this  case  was,  that  he  had  some  difficulty  yt  to  assign- 
ing the  bond ;  yet  that  he  would  have  no  objection  to  direct  the  bond  to  stand  as  a  security  for 
the  costo,  to  be  awertained  in  an  iraue  quantum  damnificatus.  And  the  order  made  was,  thai 
the  bond  should  stand  as  a  security  for  £30,  the  amount  of  the  costs  incurred  by  the  bankrupt. 
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thereof,  order  the  bond  to  be  assigned.    In  Smith  v.  Broomhead,  7  T. 
R.  300,  also,  Lord  Kenyon  recognised  the  doctrine  laid  down  by  Lord 
Hardwicke,  and  said,  that  the  lord  chancellor  might  either  assess  the 
damages,  or  enable  the  bankrupt  to  recover  the  whole  penalty  of  the 
bond.     And  in  Smithey  v.  Edmonson^  3  East,  22,  which  was  an  action 
by  an  assignee  of  the  bond,  after  the  lord  chancellor  had  made  an  order 
for  a  sum  to  be  refunded  by  the  petitioning  creditor,  Lord  Ellenbo- 
B0U6H  thus  expresses  himself:  "It  is  clear,  that  the  lord  chancellor  may, 
proprio  vigors,  ascertain  the  amount  of  the  damages  sustained  by  the 
party  grieved,  without  any  suit  instituted  for  the  purpose,  or  the  inter- 
vention of  a  jury;  and  for  the  recovery  thereof,  he  is  authorized  to  assign 
the  bond  of  the  petitioning  creditor ;  the  reason  of  which  was,  that  the 
order  of  the  lord  chancellor  upon  the  party  to  pay  the  damage  so  ascer- 
tained would  only  attach  upon  his  person,  and  not  upon  his  estate ;  and 
therefore,  in  case  of  his  contumacy,  it  was  thought  expedient  to  have 
effectual  means  of  enforcing  such  order,  by  giving  a  remedy  at  law, 
which  would  bind  his  property."     It  seems  to  me,  that  all  the  authori- 
ties coincide  in  the  interpretation  of  the  meaning  of  the  legislature, 
namely,  that  the  lord  chancellor  may  either  assign  the  bond,  or  may 
order  a  less  sum  than  the  amount  of  the  bond  to  be  paid,  and  direct  the 
bond  to  stand  as  a  security  for  the  amount  of  the  lesser  sum.     Now,  in 
the  present  case,  as  there  are  no  facts  brought  before  us  to  satisfy  me, 
that  the  bankrupt  has  sustained  damage  to  the  full  amount  of  the  penalty 
of  the  bond,  I  could  not  concur  in  any  recommendation  to  the  lord  chan- 
cellor to  assign  the  bond,  for  the  purpose  of  enabling  the  bankrupt  to 
recover  the  whole  of  the  J8200.     The  ascertaining  of  the  damage  sus- 
tained by  the  bankrupt  may  be  effected  by  various  modes,  and  the  court 
will  adopt  the  least  expensive  one,  by  referring  the  inquiry  to  the  de- 
puty registrar ;  and  when  he  has  made  his  report,  the  court  can  then 
make  a  proper  order,  after  it  has  thus  ascertamed  the  damage. 

Sir  J.  Cross. — The  only  question  now  before  the  court  is,  whether  we 
must  assign  the  bond,  if  fraud  or  malice  be  proved  against  the  petition- 
ing creditor.  In  the  argument  in  support  of  the  petition,  the  counsel,  as 
it  seems  to  me,  has  paid  more  regard  to  cases,  than  to  the  act  of  Parlia- 
ment by  which  this  court  is  constituted.  I  look  to  the  act  of  Parliament, 
I  &  2  Will.  4,  c.  56,  under  which  this  court  derives  its  authority,  and 
which  declares  that  it  "  shall  be  and  constitute  a  Court  of  I-aw  and 
Equity,*' — ^^  to  the  end,"  as  is  stated  in  the  preamble,  "  that  the  rights, 
as  well  of  the  bankrupts  themselves,  as  of  their  creditors,  may  be  enforced 
with  as  little  expense,  delay,  and  uncertainty  as  possible."  Has  the 
bankrupt,  then,  any  right  in  this  case,  within  the  meaning  of  the  act  of 
Parliament  ?  And  is  it  a  question  of  bankruptcy  ?  My  present  impres- 
sion is,  that,  independently  of  any  jurisdiction  in  regard  to  the  bond,  this 
court  may  inquire  into  any  damage  which  the  bankrupt  has  sustained 
from  the  improper  conduct  of  the  petitioning  creditor,  and  may  award  it 
to  him,  with  as  little  expense  and  delay  as  possible.  But  the  bankrupt 
prefers,  as  it  seems,  another  coiu^e,  relying  on  the  old  jurisdiction  in 
bankruptcy,  and  never  attending  to  the  new,  and  comes  to  this  court, 
calling  on  us  to  assign  the  bond.  But,  has  the  court  any  power  to  do 
this  ?  The  bond  is  given  to  the  lord  chancellor.  It  is  said,  however, 
that  we  can  transmit  a  recommendation  to  the  lord  chancellor,  to  that 
effect.  But  this  is  not  one  of  the  judicial  functions  of  the  court  We 
sit  here  to  enforce  our  own  judgments;  and  we  should  have  no  power 
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to  do  so,  in  this  instance,  if  the  lord  chancellor  did  not  attend  to  our 
recommendation.  But,  supposing  the  court  possessed  the  power  of  as- 
signing the  bond,  we  must  then  refer  to  the  terras  of  the  13th  section  of 
the  6  Geo.  4,  c.  16,  which  gives  this  power  to  the  lord  chancellor.  That 
section  declares,  that  if  it  shall  appear  that  the  commission  was  taken 
out  fraudulently  or  maliciously,  the  lord  chancellor  may — do  what — ^riot 
assign  the  bond  in  the  first  instance,  but  examine  into  the  matter,  and 
order  satisfaction  to  be  made  to  the  bankrupt,  for  the  damages  by  him 
sustained ;  and,  for  the  better  recovery  thereof y  may  assign  the  bond. 
And  yet  we  are  now  called  on,  in  the  first  instance,  to  assign  the  bond, 
without  any  previous  inquiry  into  the  damage  which  the  bankrupt  has 
sustained.  Are  we  to  disregard  the  words  in  the  act  of  Parliament, 
which  direct  us  to  examine  into  the  matter,  and  order  satisfaction  for 
the  damages  ?  I  am  clearly  of  opinion,  that  what  has  been  contended 
for  to-day,  on  the  part  of  the  petitioner,  is  not  well  founded ;  and  that 
the  court  is  not  bound,  upon  proof  of  fraud  or  malice,  to  assign  the  bond, 
without  any  further  inquirv.  Then,  what  is  to  be  done  upon  this  peti- 
tion ?  The  petitioner  ought  to  have  been  fully  prepared  with  his  case 
to-day,  and  to  have  made  it  appear  to  us,  what  damages  he  has  sus- 
tained from  the  fraud  or  malice  of  the  petitioning  creditor,  in  issuing  the 
fiat  But,  if  he  has  been  misled  in  the  matter,  and  is  not  prepared  now 
to  prove  the  amount  of  the  damage,  he  may  have  an  opportunity  of  lay- 
ing further  evidence  before  the  court  at  some  future  hearing.  If  the 
parties  agree  to  refer  the  matter  to  another  court,  or  another  officer,  it  is 
not  for  me  to  object  to  their  adopting  any  such  course.  But,  as  this  is 
a  question  of  a  good  deal  of  nicety,  and  ought  to  be  a  landmark,  in 
future,  to  the  proceedings  of  this  court,  I  should  doubt  the  propriety  of 
the  court  referring  it  to  one  of  its  own  officers,  instead  of  taking  the  duty 
of  the  investigation  on  itself. 

Sir  G.  Rose. — After  the  able  exposition  of  his  honour  the  chief  judge, 
I  should  have  thought  it  unnecessary  to  say  any  thing  further  on  the 
matter  of  this  petition,  if  my  abstaining  from  doing  so  might  not  give 
rise  to  the  supposition  that  there  was  some  difference  of  opinion  among 
the  members  of  the  court.  No  man  can  doubt  but  that  this  court  has 
ample  jurisdiction  to  determine  the  question,  as  to  the  assignment,  or 
non-assignment  of  the  bond ;  the  court  acting  on  this  occasion,  (as  it 
does  on  questions  of  supersedeas,  and  the  bankrupt's  certificate,)  by  a 
recommendation  to  the  lord  chancellor,  who  alone  has  power  to  carry 
the  intentions  of  the  court  into  effect.  The  vice-chancellor  acted  in  like 
manner,  under  the  former  jurisdiction  in  bankruptcy;  having  no  power 
in  himself  to  supersede  a  commission,  or  to  allow  the  bankrupt's  certifi- 
cate, but  by  a  recommendation  to  the  lord  chancellor  to  that  effect.  .  If 
this  court,  therefore,  should  thiffk  that  the  bond  ought  to  be  assigned, 
there  can  be  no  question  that  the  proper  mode  of  proceeding  is  to  trans- 
rait  a  recommendation  for  that  purpose  to  the  chancellor.  Whether  the 
proper  mode  of  examining  into  the  amount  of  the  damages  sustained 
by  the  bankrupt,  is  an  inquiry  before  the  court  itself,  or  before  one  of  its 
officers,  is  not  now  necessary  to  be  determined ;  nor  does  the  court  lay 
down  any  specific  rule  on  the  subject.  As  the  petitioner  is  not  now 
prepared  with  his  evidence  of  the  damage  he  has  sustained,  it  seems  to 
be  the  more  convenient  course  to  refer  the  inquiry  to  the  deputy  regis- 
trar, who  will  make  his  report  on  the  subject,  and  the  ultimate  result 
viU  be  the  act  of  the  court  itself. 
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The  order  was,  that,  the  bankrupt  undertaking  to  comply  with  the 
order  of  the  court,  it  should  be  referred  to  Mr.  Gregg,  the  de- 
puty registrar,  to  ascertain  what  damages  the  petitioner  had 
sustained  from  the  issuing  of  the  fiat  against  him,  and  to  report 
accordingly;  that  the  bond  should  stand  as  a  security  for  the 
amount  of  such  damages;  and  that  the  question  of  costs  should 
be  reversed. 


Ex  parte  RICHARD  EDWARD  VANHEYTHUSEN.— In  the 
matter  of  GEORGE  PHIBBS.— p.  360. 

A  contingent  annuity,  granted  by  the  bankrupt  to  C.  D.,  in  caie  she  lanrived  A.  B.,  may  be 
proved  before  the  happening  of  the  contingency,  under  the  54lh  section  of  the  6  Geo.  4,  c  16w 
But  if  such  an  annuity  ia  not  proveable  under  the  64 ih  section,  it  ia  not  proveable  under  the 
66th  section. 

This  was  the  petition  of  a  trustee,  praying,  on  the  part  of  his  cestui 
que  trust,  to  prove  the  vaUie  of  an  annuity,  under  the  following  cir- 
cumstances. The  bankrupt's  father,  who  was  a  wine  merchant,  in 
November,  1830,  agreed  to  sell  to  him  all  his  stock  in  trade,  and  other 
effects  connected  with  his  business,  and  certain  leasehold  messuages 
and  premises  in  Bond  Street,  where  the  trade  was  carried  on,  and  also 
the  good-will  of  the  trade,  for  an  annuity  of  je400,  to  be  paid  to  the 
father,  and  for  one  of  jS200  a  year  to  be  paid  to  his  mother,  in  case  she 
survived  his  father.  In  pursuance  of  this  agreement,  by  a  certain 
indenture  bearing  date  the  18th  November,  1830,  and  made  between 
William  Henry  Phibbs,  the  bankrupt's  father,  of  the  first  part ;  the 
bankrupt,  of  the  second  part ;  the  said  William  Henry  Phibbs,  and 
Jane  his  wife,  of  the  third  part;  and  the  petitioner,  of  the  fourth  part. 
It  was  witnessed,  that  for  the  consideration  therein  mentioned,  the 
bankrupt  bargained,  sold,  and  confirmed  unto  the  said  William  Henry 
Phibbs,  and  his  assigns,  for  and  during  his  natural  life,  an  annuity  of 
Jg400,  and  unto  the  said  Jane  Phibbs,  in  the  event  of  her  surviving 
the  said  William  Henry  Phibbs,  and  her  assigns,  for  and  during  the 
then  remainder  of  her  natural  life,  an  annuity,  of  £200 :  To  hold  the 
said  almuity  of  ^6400  unto  the  said  William  Henry  Phibbs,  and  his 
assigns,  for  and  during  the  then  remainder  of  the  term  of  his  natural 
life ;  and  so  hold  (in  the  event  of  the  said  Jane  Phibbs  surviving  the 
said  William  Henry  Phibbs)  the  said  annuity  of  dB200  unto  the  said 
Jane  Phibbs  and  her  assigns,  for  and  during  the  then  remainder  of  the 
term  of  her  natural  life,  to  be  paid  and  payable  to  her  and  her  assigns, 
at  the  times  and  in  manner  therein  mentioned.  The  petitioner  was  then 
appointed  a  trustee  of  the  leasehold  premises,  stock  in  trade,  and  other 
effects  thereby  assigned,  for  the  purpose  of  securing  the  payment  of 
these  annuities,  in  case  the  said  bankrupt  should  refuse  or  neglect  to 
pay  the  same. 

The  fiat  was  Issued  on  the  24th  August,  1835,  when  the  sum  of 
441/.  16*.  Id.  was  due  and  owing  to  William  Henry  Phibbs,  for  arrears 
of  the  annuity  of  ;e400. 

The  petitioner  caused  a  valuation  of  the  annuity  of  je400  payable  to 
William  Henry  Phibbs,  and  of  the  contingent  annuity  of  i£200,  payable 
to  Jane  Phibbs,  in  the  event  of  her  surviving  her  husband,  to  be  made 
by  the  actuary  of  the  Equitable  Assurance  OjQice,  for  the  purpose  of 
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proving  the  amount  against  the  bankrupt's  estate.  The  value  of  the 
annuity  of  je400,  for  the  life  of  William  Henry  Phibbs,  was  estimated 
at  iei897;  and  the  value  of  the  contingent  annuity  of  £200,  payable  to 
Jane  Phibbs  in  the  event  of  her  surviving  her  husband,  amounted  to 
the  sum  of  d6905. 

The  petitioner,  as  the  trustee  on  behalf  of  Mr.  and  Mrs.  Phibbs, 
applied  to  prove  for  the  sum  of  441/.  16*.  Id.,  the  arrears  of  the  an- 
nuity, and  for  the  sum  of  J61897,  the  estimated  value  of  such  annuity 
for  the  life  of  William  Henry  Phibbs,  as  well  as  for  the  sum  of  ^6905, 
being  the  estimated  value  of  the  contingent  annuity  of  ;6200,  for  the 
life  of  Jane  Phibbs,  in  the  event  of  her  surviving  her  husband ;  when 
the  commissioners  admitted  the  proof  for  jei897  for  the  value  of  the 
annuity  for  JS400,  but  refused  to  admit  the  proof  for  the  sum  of  i6905, 
for  the  value  of  the  contingent  annuity  of  de200 ;  on  the  ground,  that 
the  clause  in  the  statute,  directing  annuities  to  be  valued  for  the  purpose 
of  proof,  did  not  apply  to  contingent  annuities. 

The  petition  prayed,  that  the  commissioner  might  be  directed  to 
admit  the  proof  for  the  sum  of  JS905,  the  estimated  value  of  the  contin* 
gent  annuity. 

Mr.  K,  Parker,  in  support  of  the  petition.  The  question  in  this  case 
is,  whether  a  contingent  aimuity  comes  within  the  meaning  of  the  54th 
section  of  the  bankrupt  act.  That  section  declares,  that  "  any  annuity 
creditor  of  any  bankrupt,  by  whatever  assurance  the  same  be  secured, 
and  whether  there  was  or  not  any  arrears  of  such  annuity  due  at  the 
bankruptcy,  shall  be  entitled  to  prove  for  the  value  of  such  annuity, 
which  value  the  commissioners  shall  ascertain."  If,  therefore,  the 
annuity  is  such  as  can  be  valued,  the  party  is  entitled  to  prove  for  the 
amount  of  such  value.  Now,  in  the  present  case,  a  value  has  been  set 
on  this  annuity  by  a  very  competent  person,  namely,  by  the  actuary 
of  the  Equitable  Assurance  Office ;  but  the  commissioner  says,  that  the 
act  of  Parliament  does  not  authorize  the  proof  of  a  contingent  annuity. 
The  act,  however,  expressly  declares,  that  "  ant/  annuity  creditor/^ 
generally,  shall  be  entitled  to  prove ;  without  confining  the  right  to  any 
particular  class  of  annuity  creditors.  But,  if  the  petitioner  is  not 
entitled  to  prove  within  the  terms  of  the  54th  section,  he  has  clearly 
a  right  to  prove  under  the  56th  section,  which  enables  contingent 
debts  to  be  proved.  The  words  of  that  section  are, "  if  any  bankrupt 
shall,  before  the  issuing  of  such  commission,  have  contracted  any  debt 
payable  on  a  contmgency,  which  shall  not  have  happened  before 
the  issuing  of  such  commission,  the  person  with  whom  such  debt 
has  been  contracted  may,  if  he  think  fit,  apply  to  the  commissioners 
to  set  a  value  upon  such  dej[)t,  and  the  commissioners  are  hereby 
required  to  ascertain  the  value  thereof,  and  to  admit  such  person  to 
prove  the  amount  so  ascertained."  In  Ex  parte  Tindal,  1  Deac.  &  C. 
291,  not  only  was  it  determined,  that  a  debt  payable  on  a  contingency 
could  be  proved,  but  that  a  contingent  debt,  contracted  long  before  the 
6  Geo.  4,  c.  16,  came  into  operation,  could  also  be  proved;  giving  the 
act  of  Parliament  therefore  a  retrospective  effect 

Mr.  Bird,  for  the  assignees,  took  the  following  preliminary  objections 
to  the  petition.  1.  That  the  petitioner  assumed  a  character  which  did 
not  belong  to  him,  viz.  that  of  a  trustee  entitled  to  receive  this  annuity, 
although  there  was  no  covenant  on  the  part  of  the  bankrupt  to  pay  the 
annuity  to  the  petitioner.    2.  That  if  he  was  a  legally  constituted  trus- 
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tee,  he  could  not  petition  to  prove,  without  the  cestui  que  trust  join- 
ing in  the  petition.  3.  That  there  was  no  evidence  that  the  cestui  que 
trust  was  alive  at  the  time  of  presenting  the  petition. 

The  court  overruled  the  objections,  saying,  that  the  cestui  que  trust 
must  be  taken  to  be  alive,  in  the  absence  of  any  evidence  to  the  con- 
trary ;  and  that  the  court  would  give  leave  to  the  trustee  to  amend  the 
petition,  by  adding  the  cestui  que  trust  as  a  petitioner. 

Mr.  Bird  then  addressed  himself  to  the  general  point.  The  54th  sec- 
tion can  only  apply  to  annuities  in  possession,  and  not  to  those  in  ex- 
pectancy ;  for  it  says,  that  the  value  of  an  annuity  may  be  proved, 
"  whether  there  were,  or  not,  any  arrears  of  such  annuity  due  at  the 
bankruptcy."  Now,  there  can  be  no  arrears  due,  of  an  annuity  pay- 
able on  a  contingency ;  and  therefore  the  intention  of  the  act  is,  evi- 
dently, to  limit  the  right  of  proof  to  a  party  entitled  to  an  annuity  in  pos- 
session. The  section  also  goes  on  to  direct  the  commissioners,  in  ascer- 
taining the  value  of  the  annuity,  to  have  regard  to  the  original  price 
given  for  it,  "  deducting  therefrom  such  diminution  in  the  value  there- 
of, as  shall  have  been  caused  by  the  lapse  of  time,  since  the  grant  there- 
of to  the  date  of  the  commission."  Now,  the  only  annuity  which  can 
be  subject  to  any  diminution  in  value,  is  one  in  possession.  [Ebskine, 
C.  J.  Those  words  are  introduced  into  the  act,  not  for  the  purpose  of 
qualifying  the  right  of  proof  to  any  particular  species  of  annuity,  but 
for  the  purpose  of  reducing  the  amount  of  the  proof,  in  case  the  annuity 
has  been  diminished  in  value  by  the  lapse  of  time.]  Can  the  petitioner, 
however,  in  any  way  be  considered  as  a  creditor  of  the  bankrupt  ?  The 
act  says,  that  "  any  annuity  creditor^^  shall  be  entitled  to  prove.  Can 
he  therefore  be  held  to  be  a  creditor ,  when  the  annuity  is  not  in  pos- 
session ?  There  must  be  a  debt  existing  at  the  date  of  the  fiat  to  entitle 
a  party  to  prove ;  Yallop  v.  Ebers^  1  B.  &  Adol.  698,  (20  E.  C.  L.  R. 
477.)  So,  in  Ex  parte  Marshall^  3  Deac.  &  C.  120,  the  chief  judge,  iu 
commenting  on  the  terms  of  the  56th  section,  says,  "  it  is  clear,  that  that 
section  means  the  debt  contracted  by  the  bankrupt  to  be  a  debt  existing 
antecedent  to  the  commission." 

Mr.  A".  Parker^  in  reply.  The  circumstances  of  this  case  plainly  show, 
that  the  sum  for  which  the  petitioner  seeks  to  prove,  was  in  the  nature 
of  a  debt  contracted. 

Erskine,  C.  J. — Before  the  passing  of  the  6  Geo.  4,  c.  16,  the  courts, 
in  deciding  the  rights  of  annuity  creditors  under  a  deed  of  covenant, 
took  a  distinction  between  an  annuity  where  arrears  were  due,  and  one 
where  no  arrears  were  due,  at  the  time  of  the  bankruptcy ;  in  the  first 
case  holding,  that  there  was  a  proveable  debt ;  and  in  the  last,  that  there 
was  no  legal  debt  existing  which  was  capable  of  proof.  The  54th  sec- 
tion of  the  6  Geo.  4,  c.  16,  was  intended  to  provide  for  the  proof  of  the 
value  of  an  annuity,  although  it  might  not  be  a  legal  debt.  And  the 
question  is,  whether  we  are  to  look  at  the  word  "  creditor,"  occurring  in 
that  section,  in  the  same  way  as  in  the  other  clauses  of  the  act  of  Parlia- 
ment ;  and  whether  we  should  not  construe  the  54th  section  too  rlosely, 
by  holding,  that  it  did  not  include  annuities,  where  the  annuitant  was 
not  strictly  a  creditor  at  the  time  of  the  bankruptcy.  With  respect  to 
the  56th  section,  I  think,  if  a  party  is  not  entitled  to  prove  as  an  annuity 
creditor  under  the  54th  section  of  the  act,  he  cannot  prove  in  respect  of 
an  annuity  under  the  56ih  section.  As  at  present  advised,  the  court 
entertains  no  doubt,  that  the  petitioner,  with  *he  concurrence  of  the 
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cestui  que  trusty  is  entitled  to  prove  for  the  value  of  this  annuity.     But 
as  the  point  is  new,  we  will  look  into  it  before  the  order  is  drawn  up. 
Sir  J.  Cross  concurred. 

Sir  G.  Rose. — It  seems  to  me,  that  the  term  "annuity  creditor,"  in 
the  54th  section,  is  tantamount  to  the  expression  of  "  debt  contracted," 
which  occurs  in  the  other  sections  of  the  act  of  Parliament 

It  does  not  appear,  that  the  court  found,  subsequently,  any  reason  to 
alter  their  opinion. 

The  order  was,  that  the  petitioner  be  admitted  a  creditor,  in  respect 
of  the  contingent  annuity,  for  such  amount  of  proof,  as  to  the 
commissioner  should  seem  right ;  but  that  any  dividends  in  re- 
spect of  such  proof  should  be  retained,  subject  to  further  order, 
upon  the  application  of  any  party  interested  in  such  dividends. 


Ex  parte  GOMM.— In  the  matter  of  GOMM .— p.  366. 

The  hearing  of  a  petition  referred  for  aeandal  will  be  stayed ;  aUtcr,  of  a  petition  referred  merely 
for  impertinence.  But  if  certain  affidavits  only  are  referred  for  scandal,  and  the  party  can 
proceed  without  them,  Uie  hearing  may  proceed. 

When  this  petition  was  called  on,  which  was  to  annul  the  fiat,  on  the 
ground  of  an  insufficient  petitioning  creditor's  debt  and  act  of  bank- 
ruptcy, it  appeared,  that  five  affidavits  in  support  of  the  petition  had 
been  previously  referred  for  scandal ;  and  the  question  was,  whether  the 
petition  should  be  heard  pending  the  reference  for  scandal. 

Sir  G.  Rose. — When  a  petition  is  referred  merely  for  impertinence^ 
the  court  will  not  stop  the  hearing  of  it ;  but  where  it  is  referred  for 
scandal,  the  hearing  is  always  stayed.  And  the  same  rule  applies  to 
the  affidavits  in  support  of  it,  unless  the  petitioner  can  go  on  without 
them. 

EasKiNE,  C.  J.,  then  put  it  to  Mr.  Swanston,  who  appeared  in  sup- 
port of  the  petition,  whether  he  could  go  on  without  using  the  affidavits 
in  question. 

Mr.  Swanston  said,  that  he  could  substantiate  the  petitioner's  case, 
independently  of  those  affidavits. 

The  hearing  of  the  petition  was  then  proceeded  with,  and  the  fiat  was 
eventually  ordered  to  be  annulled ;  but  the  court  would  only  allow  the 
petitioner  the  costs  of  the  petition,  and  one  affidavit  in  support  of  it. 

Mr.  Swanston,  and  Mr.  Ayrton,  for  the  petitioner. 

Mr.  Anderdon,  and  Mr.  Btthell,  for  the  petitioning  creditor. 

Ex  parte  HOLYLAND.— In  the  matter  of  ELLIOTT.— p.  367. 

Although  the  period  of  six  calendar  months  from  the  last  examination  of  the  bankrupt  may  have 
elapsed,  without  the  accounts  of  the  assignees  being  audited,  the  oommissioners  have  never- 
theleas  authority  to  appoint  a  meeting  for  that  purpose. 

This  was  a  petition  of  the  assignees,  praying  that  the  court  would 
order  the  commissioners  to  appoint  a  meethig  for  auditing  their  accounts. 
It  appeared,  that  the  assignees  were  not  ready  to  have  their  account:^ 
audited  within  the  period  specified  by  the  6  Geo.  %c^  16,  s.  106,  which 

8l2 


678  Ex  parte  Philipps.  C.  R.  1836. 

directs  the  commissioners  to  "  appoint  a  public  meeting,  not  sooner  than 
four  calendar  months  from  the  issuing  of  the  commission,  nor  later  than 
six  calendar  months  from  the  last  examination  of  the  bankrupt,  whereof, 
and  of  the  purport  whereof,  they  shall  give  twenty -one  days*  notice  in 
the  London  Gazette,  to  audit  the  accounts  of  the  assignees.*'  As  a 
period  of  more  than  six  calendar  months  had  elapsed  since  the  bank- 
rupt's last  examination,  the  commissioners  thought  they  had  not  power 
now  to  appoint  a  meeting  for  the  audit,  and  declined  to  do  so,  without 
the  sanction  of  an  order  from  this  court. 

Erskine,  C.  J. — Although  the  statute  specifies  the  period  of  six  calen- 
dar months  for  auditing  the  accounts  of  the  assignees,  yet  it  is  merely 
directory,  and  does  not  prohibit  the  commissioners  from  appointing  any 
meeting  for  that  purpose,  after  the  expiration  of  the  six  calendar  months. 
Indeed,  if  that  construction  was  to  prevail,  the  creditors  could  never 
have  a  dividend  declared  by  the  order  of  the  commissioners,  where  the 
accounts  had  not  been  audited  within  the  period  specified ;  for  the  107th 
section  says,  that  '*  no  dividend  shall  be  declared,  unless  the  accounts  of 
the  assignees  shall  have  been  first  so  audited  as  aforesaid."  There  is 
no  necessity  for  an  order  on  the  subject 

The  court  accordingly  directed,  that  it  should  be  intimated  to  the  com- 
missioners, that  they  could  appoint  an  audit,  without  the  order  of  this 
court. 


Ex  parte   ERASMUS  PHILIPPS.— In  the  matter  of  JOHN  PHI- 

LIPPS.— p.  368. 

An  agreement  of  the  assignee  to  allow  the  solicitor  interest  on  the  amount  of  his  bill  of  costi* 
does  not  bind  the  bankrupt's  estate ;  nor  does  a  resolution  of  creditors,  at  a  meeting  held  for 
this  purpose,  bind  those  who  are  absent 

This  was  a  petition  of  the  bankrupt's  heir  at  law,  praying  that  a  sum 
of  498/.  18*.  11  rf.,  which  formed  part  of  the  bankrupt's  surplus,  might 
be  paid  over  to  the  petitioner,  under  the  following  circumstances : 

The  commission  issued  in  1807,  when  a  suit  in  Chancery  was  pending 
between  the  bankrupt  and  his  partner ;  and  shortly  after  the  bankruptcy, 
two  other  suits  in  equity  were  commenced  against  the  assignee.  These 
suits  were  proceeded  with  for  several  years;  and  on  the  17th  October, 
1818,  the  solicitor  delivered  to  the  assignee  his  bills  of  costs  in  such  suits, 
and  also  his  bill  for  sundry  matters  connected  with  the  estate  of  the 
bankrupt,  amounting  in  the  whole  to  749/.  17^.  3d,;  which  the  assignee 
acknowledged  the  receipt  of  by  a  letter  of  the  same  date,  promising  to 
pay  the  amount,  with  interest  from  the  time  of  the  delivery,  as  soon  as 
he  got  possession  of  effects  sufficient  for  that  purpose.  In  August,  1820, 
a  meeting  of  creditors  was  held,  pursuant  to  notice  in  the  Gazette,  when 
they  came  to  the  following  resolution : 

"We  consent  and  agree,  and  hereby  authorize  and  empower  the 
assignee  to  allow  and  pay,  out  of  the  money  to  be  received  from  the 
estate  and  effects  of  the  bankrupt,  to  Mr.  Potts,  the  solicitor  to  the  com- 
mission, interest  on  his  bills  of  costs,  for  business  done  for  the  bankrupt's 
estate  and  effects,  from  the  time  of  the  delivery  thereof  respectively 
And  we  do  also  further  consent  and  agree,  and  hereby  authorize  the 
said  assignee  to  retain,  to  and  for  his  own  use,  interest  on  such  sum  ox 
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sums  of  money,  as  he  has  already  paid,  or  shall  hereafter  pay,  out  of  his 
own  moneys,  to  the  solicitor  to  the  said  commission,  on  account  of  his 
bills  of  costs,  for  business  done  on  account  of  the  estate  of  the  said  bank- 
rupt, or  to  the  accountant,  or  other  person  or  persons  to  be  employed  by 
him,  or  the  solicitor  to  the  said  commission,  in  making  out,  arranging, 
and  passing  the  said  partnership  accounts,  or  relating  thereto,  from  the 
respective  times  of  paying  the  same." 

This  acknowledgment  was  merely  signed  by  Charles  Dignuni,  the 
assignee,  and  another  creditor,  whose  debts  did  not  constitute  a  majority, 
in  value,  of  the  debts  proved. 

Four  other  bills  of  costs,  signed  in  the  proper  mode,  were  delivered  to 
the  assignee  on  the  4th  November,  1820,  the  8th  November,  1821,  the 
17th  October,  1822,  and  the  3d  December,  1824;  and  another  was  deli- 
vered to  his  executor  after  his  decease,  viz.,  on  the  28th  September, 
1827.  There  was  another  bill,  also,  which  had  never  been  delivered. 
On  the  lOth  April,  1823,  Mr.  Potts's  house  and  office  were  destroyed  by 
fire,  when  most  of  the  papers  in  the  different  suits  in  equity,  and  of  those 
connected  with  the  commission,  were  on  that  occasion  burned,  and  the 
remainder  damaged ;  and  the  copies,  which  Mr.  Potts  had  retained,  of 
all  the  bills  delivered  up  to  that  period,  were  likewise  consumed.  In 
consequence  of  this  calamity,  the  original  bills,  which  had  been  delivered 
to  the  assignee,  were  lent  by  him  to  Mr.  Potts,  for  the  purpose  of  being 
re-copied ;  and  the  copies  so  made  were  re-signed  by  Mr.  Potts,  as  of 
the  same  day  and  year,  as  the  bills  delivered  appeared  to  have  been 
signed.  The  letter,  also,  in  which  the  assignee  promised  to  pay  interest, 
having  been  likewise  destroyed,  Mr.  Potts  requested  the  assignee  to 
write  him  a  similar  letter ;  who  accordingly  wrote  to  him  as  follows : 

"  I  have  received  your  bills  of  costs  on  account  of  Philipps's  bank- 
ruptcy, the  first  part  of  which  was  delivered  17th  October,  1818,  the 
remainder  at  different  periods  since,  which  I  promise  to  pay,  with 
interest,  from  the  time  of  delivery,  when  I  get  possession  of  money  on 
account  of  the  said  Philipps's  estate.     I  am  yours,  &c. 

18th  Oct.,  1823.  Charles  Dignum.'' 

And  on  the  3d  December,  1824,  upon  the  delivery  of  other  bills  by 
Mr.  Potts,  and  his  pressing  for  some  money  on  account,  he  received  from 
Mr.  Dignum  a  similar  acknowledgment  and  promise. 

The  bankrupt  was  dead ;  and  the  commission  had  been  subsequently 
superseded,  on  the  application  of  the  present  petitioner ;  since  which  the 
commissioner  had  directed  the  sum  of  498/.  18*.  lid,  to  be  retained,  to 
satisfy  Mr.  Potts's  claim  for  interest  on  the  bills  deUvered  on  the  17th 
October,  1818,  subject  to  an  inquiry,  whether  the  assignee  had  duly  con- 
tracted to  pay  such  interest,  and  whether  the  suits,  in  respect  whereof 
the  costs  were  incurred,  had  been  properly  conducted. 

The  petitioner  complained,  that  he  was  deeply  aggrieved  by  such  re- 
tention; that  the  sum  retained  was  calculated  from  the  17th  October, 
1818,  before  the  bills  had  been  subjected  to  any  taxation;  and  that  the 
bills  were  only  taxed  within  the  last  three  months.  The  petitioner  con- 
tended, that  the  contract  entered  into  by  the  assignee,  did  not  bind  the 
estate  belonging  to  the  creditors,  and  still  less  the  surplus  belonging  to 
the  bankrupt. 

The  prayer  was,  that  the  said  sum  of  498/.  18*.  lid.  might  be  paid 
over  to  the  petitioner,  and  that  Mr.  Potts  might  be  ordered  to  pay  the 
costs  of  the  petition 
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Mr.  Swanston^  and  Mr.  J.  Russell,  appeared  in  support  of  the  petitic 
Mr.  Ching  and  Mr.  Bethelly  on  behalf  of  the  solicitor.  An  assignee 
has  power  to  administer  the  estate  of  the  bankrupt  for  the  best  interest 
of  the  cestui  que  trusts,  and  at  the  least  possible  expense ;  and  if  he  has 
managed  the  estate  for  their  advantage,  the  court  will  confirm  any  con- 
tract he  has  made ;  if  it  is  not  beneficial,  the  court  will  repudiate  it. 
The  mere  naked  question,  whether  a  solicitor  is  entitled  to  interest  on 
his  bills  of  costs,  it  is  admitted,  is  not,  per  se,  sustainable.  But  the  ques- 
tion is,  whother,  under  the  circumstances  of  this  case,  the  assignee  was 
not  justified  in  agreeing  to  pay  interest  to  the  solicitor?  When  the  com- 
mission issued  in  1807,  the  bankrupt's  estate  was  hable  to  various  suits 
pending  in  the  Courts  of  Chancery  and  Exchequer ;  and  the  result  of 
these  suits,  which  were  conducted  by  Mr.  Potts,  has  been  so  beneficial 
to  the  estate,  that  all  the  creditors  have  been  paid  in  full,  and  this  sur- 
plus arises  after  such  payment.  In  1818,  after  a  period  of  eleven  years 
from  the  issuing  of  the  commission,  the  solicitor  delivers  his  bill,  when 
the  assignee  says,  I  have  no  funds  of  my  own,  nor  any  assets  of  the 
bankrupt ;  but  if  the  result  of  the  suits  is  favourable,  and  any  funds  are 
recovered  which  come  to  my  hands,  I  will  pay  interest  from  the  time 
of  the  delivery  of  your  bill.  All  the  cases,  as  to  solicitors'  bills  of  costs, 
involve  two  points :  first,  costs  already  incurred ;  and,  secondly,  costs 
to  be  incurred.  Future  costs  cannot,  it  is  granted,  be  the  subject  of  a 
contract ;  but  costs  already  incurred  may,  as  in  the  case  of  Williams  v. 
Piggott,  Jacob,  598;  where  it  was  held,  that  a  mortgage  by  a  client  to 
his  attorney,  for  costs  due  and  to  become  due,  was  a  valid  security  for 
the  costs  then  due.,  A  solicitor,  therefore,  has  a  right  to  demand  his  by- 
gone costs,  and  is  justified  in  taking  security  for  them.  The  interest 
which  the  solicitor  claims,  in  this  case,  is  not  on  an  untaxed  bill,  but  on 
one  already  taxed.  If  the  assignee  had  paid  the  amount  of  this  bill,  the 
solicitor  would  have  had  the  beneficial  use  of  the  money.  Whenever  a 
contract  made  by  an  assignee  is  for  the  benefit  of  the  bankrupt's  estate 
it  is  binding  upon  the  bankrupt,  and  those  who  are  entitled  to  the  sur- 
plus. [Sir  G.  Rose.  The  real  point  is,  certainly,  is  there  a  contract 
binding  on  the  estate  ?  It  cannot  be  on  the  ground  of  lien,  for  there  can 
be  no  lien  of  a  solicitor  on  the  bankrupt's  estate  for  his  bill,  after  the 
choice  of  assignees.  As  to  the  agreement  of  the  assignee  being  sanc- 
tioned by  the  creditors,  I  take  upon  myself  to  say,  that  even  if  there  had 
been  a  meeting  of  the  creditors  to  determine  the  point,  whether  the  soli- 
citor should  be  allowed  interest  or  not,  and  the  meeting  had  determined 
that  he  should,  no  creditor  would  be  bound  but  those  who  were  present 
at  the  meeting,  and  actually  agreed  to  allow  interest.]  In  this  case,  the 
assignee  contracts  with  the  solicitor,  that  if  the  solicitor  will  but  go  on 
with  the  suits,  without  insisting  on  the  immediate  payment  of  his  bill, 
he  shall  receive  interest  on  the  amount  of  it.  The  only  mode  which  the 
assignee  possessed,  of  recovering  the  estate  and  effects  of  the  bankrupt, 
was  by  continuing  the  suits  which  had  been  conducted  by  the  solicitor; 
but  he  is  unable  to  do  so,  for  want  of  money  to  pay  the  costs ;  and  tlie 
solicitor  consents  to  advance  these  out  of  his  own  pocket,  in  addition  to 
his  professional  labour.  Is  not  this  a  contract  of  a  trustee,  which,  under 
all  the  circumstances,  is  beneficial  to  the  interests  of  the  cestui  qtt^ 
trusts?  Would  not  a  trustee  under  a  will,  who  borrows  money  upon 
interest  to  prosecute  a  suit,  in  which  he  recovers  the  property  of  the 
testator,  be  allowed  this  payment  for  interest  in  an  account  against  his 
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cestui  que  trust  ?  In  the  present  instance,  all  the  property  of  the  bank- 
rupt was  locked  up  in  the  Court  of  Exchequer ;  and  it  was  not  till  1834, 
when  the  various  suits  were  brought  to  a  termination,  that  the  fund  wag 
obtained  from  out  of  the  Court  of  Exchequer.  It  is  quite  plain,  that, 
but  for  those  suits,  the  money  would  never  have  been  recovered.  At 
whose  costs  were  the  suits  carried  on  ?  At  those  of  Mr.  Potts.  Why 
did  he  incur  this  large  expenditure  ?  Because  the  assignee  had  con- 
tracted to  pay  him  interest  on  his  costs. 

In  all  accounts  between  a  trustee  and  the  cestui  que  trusty  the  trustee 
is  entitled  to  all  just  allowances;  and  the  charge  for  interest,  made  in 
the  present  instance,  can  only  be  considered,  under  the  circumstances, 
as  a  just  allowance.  For,  even  admitting  that  the  contract  was  entered 
into  out  of  a  personal  consideration  to  the  assignee, — what  is  the  result 
of  it,  and  the  nature  of  the  contract  ?  The  benefit  of  the  bankrupt's 
creditoi:^,  the  cestui  que  trusts.  It  is  the  practice  in  the  Court  of  Chan- 
cery, where  a  trustee  has  not  the  strict  power  to  enter  into  a  contract 
relating  to  the  estate,  and  he  applies  for  the  sanction  of  the  court  to  do 
so,  the  court  refers  it  to  the  master,  to  inquire  whether  it  is  for  the  benefit 
of  the  cestui  que  trusts.  And  even  if  the  trustee,  without  any  such 
previous  reference,  had  entered  into  a  contract,  and  the  result  prove 
beneficial  to  the  estate,  the  court  will  confirm  the  contract.  It  must  be 
determined,  therefore,  upon  equitable  considerations,  whether  the  charge 
for  interest  is  a  just  allowance,  or  not.  The  solicitor  here  could  not  have 
been  compelled  to  ^o  on  with  these  different  suits,  without  the  payment, 
at  least,  of  the  costs  he  personally  incurred  in  conducting  them.  In 
Cooke  V.  SetreCj  1  Vfes.  &  B.  126,  Lord  Eldon  said,  it  was  a  fair  trans- 
action on  the  part  of  an  attorney,  in  the  progress  of  a  suit,  to  say  to  his 
client,  that  his  situation  was  such,  that  he  could  not  go  on  without  pay- 
ment of  his  costs,  and  that  he  therefore  presented  his  bill,  desiring  either 
payment,  or  security  in  part. 

Mr,  J,  Russell  referred  to  the  case  of  Lord  v.  Wormleightony  Jacob, 
580,  where  Lord  Eldon  said,  "  I  have  no  doubt  that  where  a  solicitor 
discharges  himself,  he  cannot  prevent  his  client  from  having  the  use  of 
the  papers ;  for,  when  he  begins  the  cause,  I  apprehend  that  he  engages 
to  continue  to  act  till  the  end  of  it." 

Erskine,  C.  J. — The  circumstances,  under  which  this  question  arises, 
would  have  induced  me  to  assist  the  respondent,  as  far  as  I  possibly 
could ;  for  it  appears  a  hard  case,  that  the  solicitor  should  have  been 
prevailed  on  to  continue  the  conduct  of  these  suits,  through  the  engage- 
ment of  the  assignee  to  allow  him  interest  on  the  amount  of  his  bill  of 
costs,  and  that  he  should  not  be  able  to  avail  himself  of  such  agree- 
ment, after  bringing  the  suits  to  a  successful  issue.  The  claim  seems  to 
be  founded  on  a  resolution  of  the  creditors  at  a  meeting  held  in  1830, 
when  they  authorized  the  assignee  to  allow  interest  to  the  solicitor  on 
his  bills  of  costs ;  and  if  those  creditors  had  been  justified  in  binding 
the  others,  who  were  not  present  at  the  meeting,  this  question  would 
not  have  arisen.  In  1823,  Mr.  Potts's  papers  having  been  consumed 
by  fire,  he  applies  to  Mr.  Dignum,  the  assignee,  for  a  duplicate  of  the 
letter  written  by  the  latter  to  him  in  1818,  wherein  he  engaged  to  pay 
Mr.  Potts  interest  on  his  costs.  Mr.  Dignum  complies  with  his  request, 
and  re-engages  to  pay  him  interest  on  his  bills  of  costs  from  the  time 
of  delivery,  as  soon  as  he  gets  possession  of  money  on  account  of  bank- 
rupt's estate.     The  question  we  have  -now  to  determine  is,  whether  the 
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estate  is  bound  by  this  undertaking  of  Dignum.  If  the  charge  for 
interest  had  been  allowed  on  the  audit  of  the  assignee's  accounts,  then 
the  bankrupt,  or  his  representative,  would  have  no  right  to  dispute  it, 
as  it  was  a  just  allowance  within  the  meaning  of  the  act  of  Parliainent(a) 
The  assignee  is  certainly  bound  to  manage  the  estate  in  the  best  way  he 
can,  for  the  rest  of  the  creditors.  But  if  he  thinks  that  he  has  not  suffi- 
cient funds  in  his  hands,  to  go  on  with  any  pending  suits  relating  to  the 
estate,  he  may  either  consult  the  creditors,  or  come  to  this  court  for 
assistance.  It  appears,  however,  that  the  assignee  in  this  case,  with  a 
view  of  releasing  himself  from  the  legal  pressure  of  the  solicitor,  to 
whom  he  was  personally  liable,  undertook  to  pay  him  interest,  origi- 
nally, without  the  previous  sanction  of  any  of  the  creditors.  I  think 
the  bankrupt's  estate  is  not  bound  by  this  undertaking.  But  it  is  sug- 
gested, that  the  assignee  might  have  borrowed  money  on  interest,  in 
order  to  carry  on  the  suits ;  and  that  the  engagement  he  has  her^ entered 
into  with  the  solicitor,  is  precisely  the  same  in  effect.  Whether  that  be 
so  or  not,  it  is  unnecessary  to  inquire ;  it  is  sufficient  to  say,  on  the  pre- 
sent occasion,  that  there  is  here  no  contract  of  that  kmd  between  the 
solicitor  and  the  assignee,  nor  any  thing  appearing  in  the  case  to  show, 
that  the  solicitor  refused  to  go  on  with  the  suits,  unless  interest  was 
allowed  on  his  bills  of  costs.  I  am  therefore  of  opinion,  that  the  as- 
signee had  no  power  to  bind  the  bankrupt's  estate  by  this  agreement, 
and  that  any  of  the  creditors  might  have  objected  to  this  item  for  inte- 
rest being  charged  in  his  accounts.  It  is,  however,  a  case  of  great  hard- 
ship on  the  solicitor,  and  I  think  he  ought  to  retain  his  costs  out  of  the  fund. 

Sir  J.  Cross. — The  foundation  of  this  claim  for  interest  on  the  part 
of  the  solicitor,  is  a  document  which  purports  to  be  a  resolution  of  the 
creditors,  in  which  it  is  stated,  that  they  "  authorize  and  empower  the 
assignee  to  allow  and  pay,  out  of  the  money  to  be  received  from  the 
estate  and  effects  of  the  bankrupt,  to  Mr.  Potts,  the  solicitor  to  the 
commission,  interest  on  his  bills  of  costs,  for  business  done  for  the  bank- 
r!ipt's  estate  and  effects,  from  the  time  of  the  delivery  thereof  respect- 
ively." Now,  who  are  the  parties  to  this  document  ?  Who  authorizes 
and  empowers  the  assignee  to  allow  interest  to  the  solicitor?  The 
document  appears  to  be  an  authority  from  the  creditors  to  the  assignee; 
but  it  is,  in  fact,  only  signed  by  one  creditor  besides  the  assignee,  and 
these  two  debts  do  not  constitute  even  a  majority  of  the  debts  proved. 
The  bankrupt  is  no  party  to  this  docmnent ;  and  therefore  he,  at  all 
events,  is  not  bound  by  it.  What  is  the  result  ?  The  creditors  receive 
the  whole  of  their  demands,  besides  interest,  on  their  respective  debts; 
and  although  they,  according  to  this  document,  have  agreed  to  allow  the 
solicitor  interest  on  his  bills  of  costs,  yet  they  now,  as  it  appears,  dispute 
their  own  liability  to  the  solicitor,  and  try  to  throw  the  payment  on  the 
only  person  who  was  not  a  party  to  the  contract,  namely,  the  bankrupt. 
I  think,  that  the  solicitor  has  no  lien  whatever  on  the  bankrupt's  sur- 
plus, for  interest  on  his  bills  of  costs ;  and  that  the  petitioner  is  entitled 
U)  have  the  sum  in  question  paid  over  to  him,  without  any  deduction  in 
riispect  of  such  interest 

Sir  6.  Rose  concurred. 

The  order  was,  that  the  sum  should  be  paid  over  to  the  petitioner; 
subject  to  the  payment  of  the  costs  of  the  solicitor,  as  between 
solicitor  and  client. 

(a)  See  6  Geo.  4,  c  16,  ■.  108. 
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Ex  parte  JOSHUA  POWEl-L,  and  TIMOTHY  POWELL,  Execu 
tors  of  JOSHUA  POWELL,  deceased.— In  the  nmtter  of  SAMUEL 
LORYMER.— p.  378. 

k,  Bgnem  to  be  responsible  to  B.  for  tbe  doe  payment  to  him  by  C.  of  £24,000,  by  yeArly  instal- 
ments of  j£1300.  B.  afterwards  agrees  to  accept  six  joint  notes  of  A.  and  C,  for  £2000 
each,  and  delivers  up  the  original  agreement  to  C. ;  but  only  one  of  these  notes  is  paid.  Hf/d, 
that  B.  could  not  prove,  under  a  fiat  against  A.,  the  original  debt  of  £24,000,  but  only  the 
amount  of  the  five  notes  remaining  unpaid. 

This  was  a  petition  to  prove  a  sum  of  £24^00^  under  the  following 
circumstances : 

On  the  19th  January,  1829,  James  Lorymer,  the  brother  of  the  above- 
named  bankrupt,  being  indebted  to  the  above-named  testator,  Joshua 
Powell,  in  the  sum  of  £24,000,  for  money  lent,  entered  into  an  agree- 
ment with  him,  which,  after  reciting  the  debt,  proceeded  as  follows : — 

"  It  is  mutually  agreed  between  the  said  parties,  that  for  the  due  dis- 
charge of  the  sum  of  £24,000,  the  said  James  Lorymer,  his  heirs, 
executors,  administrators,  or  assigns,  shall  pay,  or  cause  to  be  paid,  to 
Joshua  Powell,  Esq.,  his  heirs,  executors,  or  administrators,  the  sum  of 
JS1200  each  and  every  following  year,  until  the  whole  be  discharged; 
the  same  to  be  paid  in  four  equal  instalments,  viz.  on  the  19th  April,  the 
19th  July,  the  19th  October,  and  the  19th  January,  in  each  and  every 
year;  the  first  payment  to  be  made  on  the  19th  April  next  ensuing. 
And  it  is  also  agreed,  that  the  said  James  Lorymer,  his  heirs,  executors, 
administrators,  or  assigns,  shall  pay,  or  cause  to  be  paid,  to  the  said 
Joshua  Powell,  his  heirs,  executors,  or  administrators,  on  the  days 
herein  mentioned,  viz.  on  the  19th  April,  the  19th  July,  the  19th  Octo- 
ber, and  the  19th  January,  the  full  and  lawful  interest,  at  the  rate  of  £5 
per  cent,  per  annum,  upon  the  whole  of  the  principal  that  may  be  then 
due.  And  it  is  also  further  agreed  between  the  said  parties,  that  if  the 
said  James  Lorymer,  his  heirs,  executors,  administrators,  or  assigns, 
shall  well  and  duly  pay,  or  cause  to  be  paid,  unto  the  said  Joshua  Powell, 
his  heirs,  executors,  or  administrators,  the  instalments,  together  with  the 
interest,  as  herein  mentioned,  the  said  Joshua  Powell,  his  heirs,  execu- 
tors, or  administrators,  shall  not  demand  from  the  said  James  Lorymer, 
his  heirs,  executors,  administrators,  or  assigns,  the  said  sum  of  £24,000, 
or  any  part  thereof,  that  may  be  due,  till  regularly  discharged  in  the 
course  of  time,  according  to  the  conditions  and  agreements  herein 
specified.  (Signed)  Joshua  Powell. 

James  Lorymer." 

« It  is  also  agreed,  that  Samuel  Lorymer,  of  the  city  of  Bristol,  starch- 
maker,  shall  be  responsible  for  the  due  payment  of  the  above  amount, 
as  specified  herein.  (Signed)  Samuel  Lorymer." 

Nothing  was  ever  paid  on  account  of  principal  or  interest,  under  this 
agreement,  either  by  James  Lorymer,  or  Samuel  Lorymer. 

In  the  month  of  July,  1831,  upon  the  joint  representations  of  James 
Lorymer,  and  Samuel  Lorymer,  that  they  were  unable  to  pay  all  their 
then  creditors  20s.  in  the  pound,  unless  reUeved  from  part  of  Joshua 
Powell's  claim  upon  them,  and  that,  after  paying  all  their  other  debts, 
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they  should  have  left  about  £12,000,  Joshua  Powell  consented  to  accept 
that  sum  in  full  for  his  debt,  and  to  take  the  notes  of  Samuel  Lorymer 
and  James  Lorymer  for  the  same,  at  long  dat3S,  and  without  interest 
In  pursuance  of  this  arrangement,  six  joint  and  several  promissory  notes 
of  James  Lorymer  and  Samuel  Lorymer,  date  1  respectively  the  14th  of 
July,  1831,  for  £2000  each,  payable  to  Joshua  Powell,  the  testator,  at 
one,  two,  three,  four,  five,  and  six  years  after  date,  were  made  and  de- 
livered to  Joshua  Powell,  who  thereupon  delivered  up  the  agreement  to 
James  Lorymer.  The  first  of  these  notes  was  paid  to  Joshua  Powell,* 
but  the  other  five  remained  wholly  due. 

Joshua  Powell  died  on  the  3d  day  of  September,  1834,  having  first 
duly  made  and  published  his  last  will,  whereby  he  appointed  the  peti- 
tioners his  executors,  who  duly  proved  the  same. 

On  the  18th  of  September,  1835,  two  separate  fiats  were  issued  against 
James  and  Samuel  Lorymer,  under  which  they  were  both  respectively 
found  bankrupts.  The  petitioners  tendered  a  proof  under  each  of  the 
fiats  for  £24,000,  and  interest,  for  which  they  were  admitted  to  prove 
only  under  the  fiat  against  James  Lorymer ;  the  conunissioners  under  the 
fiat  against  Samuel  Lorymer  having  refused  to  allow  any  proof,  except 
on  the  remaining  five  notes ;  upon  the  ground,  that  as  Samuel  LorymePs 
liability  was  that  of  a  surety,  merely,  and  was  founded,  not  upon  the 
original  consideration  of  money  lent,  but  upon  the  agreement,  the  de- 
livery up  of  that  instrument,  upon  the  substitution  of  the  six  notes,  was 
a  complete  discharge  of  the  original  debt,  tjs  against  Samuel  Lorymer. 

The  petitioners  contended,  that,  by  the  default  in  payment  of  the  in- 
stalments payable  under  the  agreement,  the  debt  had  become  absolutely 
and  immediately  recoverable  at  law  against  Samuel  Lorymer,  and  the 
consent,  on  the  part  of  the  testator,  to  take  a  part  for  the  whole,  was 
therefore  without  consideration,  and  void ;  and  that,  as  the  notes  fur- 
nished no  new  consideration  for  the  release  or  discharge  of  any  part  of 
the  original  debt  under  the  agreement,  the  agreement  remained  in  full 
force,  as  well  against  Samuel  Lorymer,  the  surety,  as  against  James 
Lorymer,  the  principal  debtor. 

Mr.  TSmsSy  and  Mr.  AToc,  in  support  of  the  petition.  The  only  grounds 
on  which  a  surety  is  discharged  are,  1st,  That  the  original  debt  is  extin- 
guished by  a  subsequent  agreement  j^-or,  2d,  That  the  creditor  has  en- 
tered into  a  subsequent  agreement  with  the  principal,  which  would 
prejudice  the  surety.  But  in  the  present  case,  as  the  second  agreement 
was  made  with  the  consent  of  the  surety,  if  the  creditor  is  remitted  to 
his  original  debt  against  the  principal,  he  is  remitted  to  it  also  against 
the  surety.  A  subsequent  contract  wit  i  the  principal  does  not  release 
the  surety,  if  it  be  stipulated,  that  the  remedy  against  the  surety  shall 
be  reserved;  Bx parte  Glendinning,Tnck,  511 ;  or  if  the  subsequent 
contract  does  not  operate  to  the  prejudice  of  the  surety;  Whiichery. 
Hall,  per  Littledale,  J.,  5  B.  &  C.  269,  ( 1 1  E.  C.  L.  R.  224.)  The  first 
agreement  was  only  delivered  up  conditionally.  Mr.  PoweU,  the  testator, 
was  to  be  remitted  to  his  rights  under  the  first  agreement,  if  default  was 
made  in  the  performance  of  the  second.  [Erskine,  C.  J.  Is  not  the 
delivering  up  of  the  first  agreement  tantamount  to  its  being  cancelled? 
By  the  second  agreement,  the  surety  undertakes  to  do  more  than  he 
engaged  to  do  by  the  first  agreement ;  for,  by  the  first,  he  only  under 
took  that  James  Lorymer,  the  principal,  should  pay;  but  by  the  second, 
he  undertakes  to  pay,  absolutely,  the  several  notes  for  £2000.]     It  can 
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not  be  supposed,  that  Mr.  Powell  would  have  given  up  his  ciaim  for 
^624,000,  for  a  mere  chance  of  getting  ^£12^,000;  for  he  obtained  no  better 
security  for  the  payment  of  the  smaller  than  of  the  larger  sum.  No 
third  person  was  added  as  surety  for  the  payment  of  the  j^  12,000;  he 
could  not,  therefore,  have  meant  to  abandon  all  claim  against  the  surety 
under  the  first  agreement,  in  case  the  second  was  not  fulfilled.  The 
question  is,  whether  a  promise  to  pay  a  smaller  sum  is  a  good  considera- 
tion for  the  extinguishment  of  the  original  debt,  either  as  against  the 
principal,  or  the  surety. 

Mr.  Swanston  and  Mr.  J.  Busselly  contra,  were  stopped  by  the  court. 

Erskine,  C.  J. — There  is  no  difficulty  in  determining  this  point 
Samuel  Lorymer  originally  owed  Mr.  Powell  nothing ;  but  by  the  agree- 
ment of  January,  1829,  he  made  himself  responsible  for  the  duie  pay- 
ment by  James  Lorymer,  not  of  the  sum  of  je24,000,  but  of  the  sum  of 
JS1200  yearly,  until  the  former  sum  was  discharged.  His  contract,  then, 
amounts  to  this — if  James  Lorymer  does  not  pay  i)1200  per  annum,  I 
will ;  his  liability,  therefore,  is  nothing  but  that  of  a  surety,  for  the  pay- 
ment of  his  annual  sum.  Then,  in  1811,  the  parties  came  to  a  second 
agreement.  Now,  it  is  quite  clear,  that  if  this  second  agreement  had 
been  entered  into,  without  the  consent  of  Samuel  Lorymer,  the  surety, 
the  latter  would  have  been  entirely  discharged ;  because  it  would  have 
prevented  the  creditor  from  suing  the  principal,  on  the  first  agreement. 
But,  was  it  a  condition  in  the  second  agreement  that  the  first  should 
still  stand  good  ?  No,  on  the  contrary,  the  second  agreement  was  quite 
another  independent  contract,  and  was  evidently  substituted  in  the  place 
of  the  first.  By  the  last  agreement,  Samuel  Lorymer  binds  himself  ab- 
solutely  to  pay  to  Mr.  Powell  £2000  a  year,  which  seems  to  be  a  good 
reason  for  releasing  him  from  his  former  conditional  engagement  to  pay 
only  £1200  a  year ;  and  yet  it  is  contended,  that  the  first  agreement  was 
not  intended  to  be  abandoned.  But  the  petition  itself  states,  that  the 
original  agreement  was  delivered  up  to  James  Lorymer.  It  seems  to 
me,  then,  quite  clear,  that  Powell  agreed  to  abandon  the  first  agreement 
as  to  the  £24,000.  For  the  whole  liability  of  Samuel  Lorymer,  as  surety, 
depended  upon  that  agreement ;  and  when  that  agreement  is  delivered 
up,  by  the  party  with  whom  it  was  entered  into,  to  the  principal  debtor, 
I  think  no  judge  or  jury  could  be  induced  to  say,  that  that  agreement 
was  not  abandoned. 

Sir  J.  Cross. — The  question  is,  whether  the  first  agreement  was 
delivered  up  absolutely,  or  conditionally.  It  appears  to  me,  that  it  was 
delivered  up  absolutely;  for  there  was  no  condition  expressed  at  the  time, 
that  the  surrender  of  it  was  subject  to  any  qualification.  The  very  state- 
ment in  the  petition  is  an  answer  to  this  application :  it  is  there  alleged, 
-that  Samuel  Lorymer  became  responsible  for  the  due  payment  of  tlie 
amount  specified  in  the  first  agreement.  Whether  he  was  responsible 
for  the  whole  sum  of  £24,000,  in  case  of  default  being  made  by  James 
Lorymer  in  payment  of  any  instalment,  or  only  for  the  instalment  in 
respect  of  which  default  was  made,  may  be  a  question.  But  take  it, 
that  he  was  to  pay  the  principal, — what  does  Joshua  Powell  do  by  the 
second  agreement?  He  says,  you  shall  enter  into  a  positive  engagement 
to  pay  half  the  debt ; — instead  of  being  merely  responsible  for  the  pay- 
ment of  it  by  James  Lorymer,  you  shall  become  a  principal  for  the  half 
instead  of  a  surety  for  the  whole.     I  am  of  opinion,  therefore,  that  the 

8M 


686  Ex  parte  Smith.  C.  R.  1836. 

petitioners  can  only  prove  for  the  sum  of  jB  10,000,  the  amount  of  the 
five  notes  remaining  unpaid,  under  the  second  agreement. 

Sir  G.  Rose. — The  question  is  a  very  simple  one,  on  which  the  court 
has  to  decide  in  this  case.  What  is  the  effect  of  Powell  giving  up  the 
first  agreement,  when  he  took  the  joint  notes  of  Samuel  and  James 
Lorymer  ?  Was  the  delivering  up  of  the  first  agreement  intended  to  be 
an  extinguishment  of  it,  or  not  ?  Was  any  condition  expressed  at  the 
time  to  qualify  such  delivering  ?  As  nothing  whatever  appears  to  show 
that  there  was  any  condition  annexed  to  the  delivery  up  of  the  first 
agreement,  the  surrender  of  it  by  Powell,  when  he  took  the  six  notes, 
must  be  taken  to  be  an  abandonment  of  it. 

Petition  dismissed,  with  cost& 


Ex  parte  ABEL  SMITH,  and  THOMAS  HUGHES  ANDERDON.- 
In  the  matter  of  WILLIAM  MANNING,  FREDERICK  MAN- 
NING, and  JOHN  LAVICOUNT  ANDERDON.— p.  385. 

M.  and  A.  being  in  partnership,  A.  marries  M.*s  daughter,  upon  which  occasion  M.  gives  to  feor 
irustees  a  bond  for  payment  of  £5000  at  the  eipiration  of  a  twelvemonth  after  bis  decea«,ao<l 
A.  also  agrees  to  pay  to  the  trustees  JB5000  by  instalments,  subject  to  the  trusU  of  the  fettle- 
ment,  namely,  to  invest  the  money  in  the  funds,  and  pay  the  interest  of  one  moiety  to  A^  and 
the  other  moiety  to  his  wife,  for  her  sole  use,  with  remainders  over  to  the  children,  6ui,  M. 
and  A.  became  bankrupt,  only  one  instalment  of  £1000  having  been  paid  by  A.^  and  two  of 
the  four  trustees  are  resident  abroad,  /fe/rf,  that  the  two  other  trustees  might,  without  the 
concurrence  of  those  abroad,  prove  against  the  separate  estate  of  M.on  the  £5000  on  bis  bond, 
and  the  balance  of  £4000  against  the  separate  esUte  of  A.,  and  receive  the  dividend,  subject 
to  further  order. 

One  of  several  trustees  cannot  prove,  without  an  order  of  the  court;  aUttr,  one  of  several  axecv- 
tors. 

This  was  a  petition  of  two  of  four  trustees,  to  make  certain  proofs 
against  the  separate  estates  of  William  Manning,  and  John  Lavicouni 
Anderdon,  under  the  following  circumstance. 

In  the  year  1816,  a  marriage  being  agreed  upon  between  John  Lavi- 
count  Anderdon  and  Anna  Maria  Manning,  spinster,  one  of  the  daughters 
of  the  said  William  Manning,  it  was  agreed,  that  William  Manning  should  * 
invest  the  sum  of  jesooo  in  the  purchase  of  £3  per  cent,  consolidated 
bank  annuities,  as  the  immediate  portion  of  Anna  Maria  Manning,  and 
secure  the  further  sum  of  £5000,  to  be  paid  at  his  decease ;  that  John 
Procter  Anderdon,  Esq.,  the  father  of  the  said  John  Lavicount  Ander- 
don, should  secure  the  sum  of  £5000,  to  be  paid  at  the  decease  of  him 
the  said  John  Procter  Anderdon;  that  John  Lavicount  Anderdon  should 
secure  the  sum  of  £5000,  to  be  paid  by  instalments ;  and  that  the  three 
last-mentioned  sums  of  £5000  each  should  be  paid,  or  secured  to  b€ 
paid  to  the  petitioners  and  the  said  Frederick  Manning  and  Butler 
Thompson  Claxton,  Esq.,  and  that  they  should  stand  possessed  thereof, 
as  well  as  of  the  said  £3  per  cent,  consolidated  bank  annuities,  and  the 
dividends,  interest,  and  annual  produce  of  the  same  respectively,  upoii 
certain  trusts,  to  be  declared  in  an  indenture  intended  to  be  executtKi 
between  the  parties. 

In  pursuance  of  this  agreement,  William  Manning  invoked  the  sunt 

of  £5000,  in  the  purchase  of  8113/.  12^.  £3  per  cent,  consolidated  bank 

annuities,  in  the  names  of  the  petitioners  and  the  said  Frederick  Man- 

*ig  and  Butler  Thompson  Claxton,  and  on  the  2d  of  March,  1816,  gave 
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to  them  a  bond  for  deiO,000,  conditioned  for  the  payment,  by  the  heirs, 
executors,  or  administrators  of  the  said  William  Manning,  to  the  peti- 
tioners and  the  said  Frederick  Manning  and  Butler  Thomp&on  Claxton 
of  the  sum  of  J85000,  at  the  expiration  of  twelve  calendar  months  from 
the  decease  of  the  said  William  Manning,  with  interest  for  the  same,  at 
the  rate  of  £5  per  cent.,  to  be  computed  from  his  decease. 

John  Procter  Anderdon,  also,  in  pursuance  of  the  agreement  on  his 
part,  gave  and  executed  a  bond  for  securing  the  payment  of  the  sum 
of  jSSOOO,  in  manner  therein  mentioned ;  and  John  Lavicount  Ander- 
don, likewise,  on  the  2d  of  March,  1816,  gave  to  the  petitioners  and  the 
said  Frederick  Manning  and  Butler  Thompson  Claxton,  a  bond  for 
j6  10,000,  conditioned  for  the  payment  by  John  Lavicount  Anderdon  to 
the  petitioners  and  the  said  Frederick  Manning  and  Butler  Thompson 
Claxton,  of  the  sum  of  ^1000,  on  the  1st  May,  1819,  and  the  same 
sum  on  the  1st  May  in  each  of  the  four  following  years,  with  interest 
on  the  same  sums  respectively,  from  the  day  on  which  the  same  respec- 
tively should  become  payable,  unless  the  said  John  Lavicount  Anderdon 
should  depart  this  life  before  any  of  such  sums  should  become  payable ; 
and  which  event  had  not  happened. 

By  an  indenture,  bearing  date  2d  March,  1816,  and  made  between  John 
Procter  Anderdon,  of  the  first  part,  John  Lavicount  Anderdon,  of  the 
second  part,  William  Manning,  of  the  third  part,  Anna  Maria  Manning, 
of  the  fourth  part,  and  the  petitioners,  and  the  said  Frederick  Manning 
and  Butler  Thompson  Claxton,  of  the'  fifth  part,  it  was  declared,  that 
after  the  solemnization  of  the  said  then  intended  marriage,  the  petitioners, 
and  the  said  Frederick  Manning,  and  Butler  Thompson  Claxton,  should 
stand  possessed  of  the  said  3  per  cent,  consolidated  bank  annuities,  and 
of  the  said  three  several  sums  of  £5000  each,  upon  trust,  among  other 
trusts  therein  expressed,  that  the  petitioners,  and  the  said  Frederick 
Manning,  and  Butler  Thompson  Claxton,  should,  as  and  when  the  said 
three  several  jsums  of  £5000  each,  or  any  part  or  parts  of  the  last  men- 
tioned sum  of  £5000,  should  respectively  become  payable,  call  in  and 
receive  the  said  sums  respectively,  and  invest  the  same  in  the  purchase 
of  3  per  cent,  consolidated  bank  annuities,  in  the  names  of  the  peti- 
tioners, the  said  Frederick  Manning,  and  Butler  Thompson  Claxton, 
•with  power  to  alter  and  vary  the  same,  as  often  as  they  should  deem  it 
expedient,  with  the  consent  in  writing  of  the  said  John  Lavicount  An- 
derdon, and  Anna  Maria  Manning.  And,  upon  further  trust,  during 
the  joint  lives  of  the  said  John  Lavicount  Anderdon,  and  Anna  Maria 
Manning,  to  pay  the  interest,  dividends,  and  annual  produce  of  one 
moiety,  or  half  part,  of  the  said  trust-moneys,  to  the  said  John  Lavicount 
Anderdon,  and  his  assigns,  for  his  and  their  proper  use  and  benefit;  and 
to  pay  the  interest,  dividends,  and  annual  produce  of  the  remaining 
moiety  to  the  said  Anna  Maria  Manning,  for  her  sole,  separate,  and 
peculiar  use  and  benefit,  independent  of  the  said  John  Lavicount  An- 
derdon, her  intended  husband,  who  should  not  intermeddle  therewith, 
or  with  any  part  thereof;  nor  should  the  same,  or  any  part  thereof,  be 
in  any  manner  subject  or  liable  to  his  disposal,  control,  debts,  or  en- 
gagements. And  after  the  decease  of  either  of  them,  the  said  John 
Lavicount  Apderdon/and  Anna  Maria  Manning,  then,  upon  trust,  to 
pay  the  interest,  dividends,  and  annual  produce  of  the  whole  of  the 
said  trust  moneys  to  the  survivor,  for  his  or  her  own  proper  use  and 
benefit ;  and  after  the  decease  of  the  survivor,  upon  certain  trusts,  in 
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favour  of  the  cliildren  of  the  marriage,  and  the  issue  of  such  childrea 
And  in  default  of  such  children  or  issue,  then  as  to  one  equal  half  part 
of  the  said  8113/.  12^.  3  per  cent,  consolidated  bank  annuities,  and  of 
the  said  sum  of  ^5000  secured  by  the  bond  of  the  said  William  Man- 
ning, and  the  securities  in  which  the  same  should  be  invested,  in  trust 
for  such  persons  as  the  said  Anna  Maria  Manning  should,  in  manner 
therein  mentioned,  direct  and  appoint ;  and  in  default  of  such  appoint- 
ment, in  trust  for  the  persons  who,  at  the  time  of  her  decease,  would, 
under  the  statutes  for  the  distribution  of  the  estates  of  intestates,  be  en- 
titled to  the  personal  estate  of  the  said  Anna  Maria  Manning,  if  she  had 
died  intestate,  without  having  been  married.  And  as  to  the  other 
moiety  of  the  said  8113/.  12^.  3  per  cent,  consolidated  bank  annuities, 
and  of  the  said  sum  of  £5000  secured  by  the  bond  of  the  said  WiHiam 
Manning, — and  as  to  the  sums  of  J65000  and  ^65000  so  severally  secured 
by  the  bonds  of  the  said  John  Procter  Anderdon,  and  John  Lavicouiit 
Anderdon,  and  the  securities  in  which  the  same  respectively  should  be 
invested,  in  trust  for  the  said  John  Lavicount  Anderdon,  his  execu- 
tors, administrators,  and  assigns,  for  his  and  their  proper  use  and  benefit. 

The  marriage  between  John  Lavicount  Anderdon,  and  Anna  Maria 
Manning,  was  shortly  afterwards  duly  had  and  solemnized,  and  they 
are  both  now  living,  having  several  children.  Mr.  John  Lavicount 
Anderdon  duly  paid  to  the  petitioners,  and  the  said  Frederick  Manning, 
and  Butler  Thompson  Claxton,  the  first  instalment  of  ^1000  mentioned 
in  the  bond  executed  by  him ;  but  the  remaining  four  instalments  re- 
mained due  and  unpaid. 

The  sum  of  8113/.  12.y.  3  per  cent,  consolidated  annuities  was,  in  pur- 
suance of  the  powers  contained  in  the  settlement,  sold ;  and  the  sum  of 
jesooo,  part  of  the  produce  thereof,  was  laid  out  and  invested,  by  way 
of  mortgage,  on  the  security  of  certain  estates  in  the  county  of  Kent, 
and  still  remained  so  invested.  The  remaining  funds  subject  to  the  set- 
tlement consisted  of  £1800  exchequer  bills. 

William  Manning  departed  this  life  on  the  17th  April,  1835 ;  but  John 
Procter  Anderdon  was  still  living. 

On  the  5th  September,  1831,  a  commission  of  bankniptcy  issued 
against  William  Manning,  Frederick  Manning,  and  J.  L.  Anderdon. 

The  petitioners  were  desirous  of  proving  against  the  estate  of  William 
Manning,  the  value  of  the  said  sum  of  £5000,  secured  by  his  bond;  but 
their  co-trustee,  Butler  Thompson  Claxton,  was  resident  in  Italy,  and 
Frederick  Manning  was  in  Paris,  and  not  expected  to  return  to  England 
for  some  time. 

The  petitioners  claimed  to  receive  and  retain  the  life-interest  of  John 
Lavicount  Anderdon,  in  the  funds,  subject  to  the  settlement,  in  and 
towards  payment  of  the  sum  of  d84000,  the  balance  of  the  sum  of  £5000 
secured  by  his  bond ;  and  also  to  prove  against  his  separate  estate  for 
the  balance,  after  deducting  the  value, of  his  life-interest  in  such  funds. 

The  prayer  was,  that  the  petitioners  might  be  permitted,  without  the 
concurrence  of  Frederick  Manning,  and  Butler  Thompson  Claxton,  to 
prove  against  the  separate  estate  of  William  Manning,  the  said  sum  of 
dg5000  so  secured  by  his  bond ;  and  that  it  might  be  declared,  that  the 
petitionexs  were  entitled  to  a  lien  or  charge  upon  such  portion  of  the 
dividend*!,  mterest,  and  annual  produce  of  the  said  sum  of  Jg5000  so 
seciu-ed  on  mortgage,  and  of  the  said  sum  of  jBISOO  exchequer  bills,  and 
the  funds  to  arise  from  the  bonds  of  William  Mamiing,  and  John  Proc- 
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ter  Anderdon,  for  and  during  the  life  of  John  Lavicount  Anderdon,  as 
the  said  John  Lavicount  Anderdon  would  liave  been  entitled  to ;  and 
ihat  it  might  be  referred  to  the  commissioners  to  ascertain  the  present 
value  of  the  interest  of  J.  L.  Anderdon  in  the  said  several  sums  of 
money ;  and  in  case  such  value  should  not  amount  to  the  sum  of  ^4000, 
then  tiiat  the  same  should  be  deducted  from  the  said  sum  of  ^64000  still 
remaining  due  and  unpaid  on  the  said  bond  of  J.  L.  Anderdon ;  and 
that  the  petitioners  might  be  allowed  to  prove  against  his  separate  estate 
for  the  deficiency,  without  the  concurrence  of  the  said  Frederick  Man- 
ning, and  Butler  Thompson  Claxton ;  and  that  the  petitioners  might  be 
at  liberty,  during  the  life  of  J.  L.  Anderdon,  to  retain  the  annual  income 
to  be  produced  by  any  dividends  on  such  proof,  until  they  should  have 
received  the  said  sum  of  ^64000,  residue  of  the  jgSOOO  secured  by  J.  L. 
Anderdon's  bond. 

Mr.  O.  Richards  J  and  Mr.  Reynolds^  in  support  of  the  petition.  The 
object  of  the  petitioners  is,  that  they  may  go  in  and  prove,  and  have 
half  the  dividends  accumulate,  until  they  amount  to  a  moiety  of  j64000, 
the  balance  due  from  J.  L.  Anderdon  on  his  bond.  Ex  parte  Turpiuy 
1  Deac.  &  C.  120;  Ex  parte  King,  1  Deac  Rep.  143. 

Erskine,  C.  J. — Should  not  all  the  dividends  be  paid  into  court,  and 
be  permitted  to  accumulate,  until  the  whole  sum  of  je4000  is  raised, 
with  liberty  for  either  party  to  apply  ?  The  assignees  can,  of  course, 
have  no  claim  to  any  part  of  the  dividends,  imtil  the  whole  smn  is  made 
up,  which  the  bankrupt  was  bound  to  pay. 

Mr.  Richards  objected  to  more  than  half  of  the  dividends  accumulat- 
ing, as  the  wife  was,  under  the  terms  of  the  settlement,  absolutely  en- 
titled to  a  moiety  of  the  interest. 

Mr.  Swanstouj  who  appeared  on  behalf  of  the  assignees,  said,  he  did 
not  dispute  the  right  of  proof  as  to  the  JS4000 ;  but  there  did  not  seem 
to  be  any  necessity  for  an  order  of  the  court  to  enable  the  petitioners  to 
make  such  proof.  As  to  what  is  to  be  done  with  the  dividends,  that  is 
a  question  for  a  court  of  more  competent  jurisdiction,  in  regard  to  the 
parties  interested,  who  are  not  now  before  the  court. 

Erskine,  C.  J. — I  have  always  understood  the  practice  to  be,  that  one 
of  several  executors  may  go  in  and  prove,  on  behalf  of  himseLf  and  his 
co-executors ;  but  that  the  commissioners  refuse  to  permit  one  of  several 
trustees  to  prove,  without  ai  order  of  this  court.  If  that  is  so,  it  became 
necessary  in  the  present  case,  as  some  of  the  trustees  are  abroad,  that 
the  others  should  apply  for  an  order.  And  if  the  order  we  are  now 
going  to  make  would  preclude  the  wife  from  receiving  the  interest  to 
which  she  is  entitled,  I  should  be  very  far  from  assenting  to  it.  But  it 
is  the  duty  of  this  court  to  take  care,  that  the  fund  is  secured  for  the 
benefit  of  all  the  parties  interested.  It  therefore  appears  to  me,  that  the 
two  petitioners  should  go  in  and  prove  for  the  sum  of  J64000,  and  pay 
the  dividends  into  court,  subject  to  future  order. 

Sir  J.  Cross. — I  feel  some  difficulty,  in  this  case,  as  to  the  terms  of  the 
order.  The  bankrupt's  wife  may  have  nothing  to  subsist  upon,  while 
the  dividends  are  locked  up  in  this  court.  I  do  not  exactly  see,  then, 
why  the  court  should  not  permit  the  wife  to  receive  the  money  to  which 
she  is  entitled,  without  the  delay  and  expense  of  being  obliged  to  come 
again  to  this  court. 

Sir  G.  Rose. — ^The  order  now  made  is  meirely  the  same,  which  the 
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court  makes  in  all  similar  cases.  The  assignees  cannot  touch  one  farthing 
of  the  dividends,  until  the  whole  JS4000  is  made  good. 

The  order  was,  that  the  petitioners,  without  the  concurrence  of 
Frederick  Manning  and  B.  T.  Claxton,  the  two  other  trustees, 
might  prove  against  the  separate  estate  of  William  Manning,  the 
sum  of  ^65000  secured  by  his  bond,  and  also  the  smn  of  ^64000 
against  the  separate  estate  of  J.  L.  Anderdon,  and  might  retain 
their  costs  out  of  the  dividends ;  that  the  surplus  of  the  dividends 
should  be  paid  to  the  petitioners  and  F.  Manning  and  B.  T.  Clax- 
ton, subject  to  further  order ;  and  that  the  assignees  might  retain 
their  costs  out  of  the  general  estate ;  with  liberty  for  either  party 
to  apply. 


Ex  parte  NUNN.— In  the  matter  of  J  ARM  AIN.— p.  393. 

The  Agreement  for  an  equitable  mortgage  must  be  free  from  all  taint  and  suspicion  ;  otherwia 
the  court  will  not  make  the  usual  order  for  the  sale  of  it. 

This  was  the  petition  of  an  equitable  mortgagee,  for  the  sale  of  his 
security  and  the  usual  order.  It  appeared,  that  the  bankrupt  had  in 
1830  deposited  a  lease  with  the  petitioner,  to  secure  the  payment  of  a 
then  existing  debt,  as  well  as  future  advances.  The  bankrupt,  however, 
had  made  an  affidavit  in  answer  to  the  application,  stating  that  the 
transaction  was  tainted  with  usury ;  that  he  agreed  to  give  a  banv3  to 
the  petitioner,  besides  the  annual  interest,  as  a  consideration  for  the  loan; 
and  that  at  the  end  of  the  first  year  after  the  deposit  of  the  lease,  he  paid 
the  wife  of  the  petitioner  £2j  in  addition  to  the  interest. 

Mr.  Walker  J  for  the  petitioner.  The  transaction  on  which  the  charge 
of  usury  is  set  up,  occurred  some  time  after  the  deposit  of  the  lease ;  and 
therefore,  if  the  charge  could  be  supported,  it  cannot  aftect  the  rights  of 
the  petitioner  by  virtue  of  such  deposit.  But  in  reply  to  the  bankrupt's 
affidavit,  the  petitioner  swears,  that  the  bankrupt  never  agreed  to  give 
a  bontiSy  or  any  thing  more  than  £5  per  cent,  for  the  loan ;  and  that  the 
£2  alleged  to  have  been  paid  by  the  bankrupt  to  the  petitioner's  wife 
at  the  end  of  the  first  year,  was  not  a  payment  by  way  of  banns  to  in- 
crease the  interest,  but  was  intended  by  the  bankrupt  as  a  present  to  tlie 
wife.  At  all  events,  the  court  will  not  think  of  cutting  down  the  peti- 
tioner's security  on  mere  suspicion. 

Erskine,  C.  J. — When  a  petitioner  comes  to  ask  for  the  interference 
of  the  court,  to  order  a  sale  of  a  security  deposited  with  him  by  way  of 
equitable  mortgage,  the  evidence  as  to  the  agreement  between  the  par- 
ties must  be  free  from  all  taint  Here,  to  say  the  least  of  it,  there  is 
great  suspicion.  And  if  there  is  any  suspicion  in  the  mind  of  the  court, 
is  not  that  an  answer  to  the  present  application  ?  This  is  not  an  appli- 
cation by  the  assignees  to  expunge  your  proof,  but  an  application,  on 
your  part,  for  the  extraordinary  interposition  of  the  court  in  your  favour. 

Sir  J.  Cross  concurred. 

Sir  G.  Rose. — You  are  talkingof  our  cutting  down  your  security  on  mere 
mispicion.  We  do  no  such  thing.  We  leave  your  security  exactly  where 
il  was,  and  express  no  opinion  now  on  its  validity,  or  invalidity.    At 
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the  same  time,  I  cannot  help  saying,  that  I  think  the  right  thing  for  you 
to  do,  is,  to  give  up  your  security  to  the  assignees,  on  their  consenting  to 
admit  your  proof  for  the  amount  of  your  debt,  with  legal  interest.  But 
I  merely  fling  out  this,  as  a  matter  of  future  arrangement  between  the 
petitioner  and  the  assignees. 

Petition  dismissed,  with  costs. 


Ex  parte  JEFFERY  GRIMWOOD.— In  the  matter  of  MATTHEW 
BARNARD     HARVEY,    and    JOHN    WHITTLE    HARVEY. 

— p.  394. 

An  iMgnee,  anticipating  that  the  bankrapt's  citate  would  pay  20«.  in  the  pound,  ia  indoced  to 
make  up  that  sum  to  a  creditor  who  haa  already  received  a  dividend  of  lit.  in  the  pound. 
The  assignee  becomes  bankrupt,  the  creditor  is  chosen  assignee  in  his  room,  and  the  estate 
does  not  pay  more  than  the  dividend  already  declared : — Held^  that  the  party  was  liable  to 
refund  the  surplus  above  14«;  in  the  pound,  on  the  petition  of  a  creditor  who  had  proved  under 
the  commission;  and  he  was  accordingly  ordered  to  pay  the  amount  into  court 

This  was  the  petition  of  a  creditor,  praying  for  an  order,  that  one  of 
the  assignees  might  be  directed  to  account  for  moneys  received  by  him, 
and  be  charged  with  i620  per  cent,  for  moneys  retained  in  his  hands, 
under  the  following  circumstances,  as  stated  in  the  petition. 

The  commission  was  issued  on  the  8th  July,  1814 ;  the  bankrupts  had 
carried  on  the  business  of  bankers,  in  partnership,  at  Rochford  and  Bil- 
lericay,  in  Essex.  On  the  9th  August  following,  Daniel  Harvey,  Philip 
Youngman,  and  Daniel  Nash,  were  chosen  assignees ;  but  of  the  as- 
signees so  chosen,  only  Philip  Youngman  was  living,  Daniel  Harvey 
and  Daniel  Nash  being  both  dead. 

On  the  14th  March,  1825,  P.  Youngman  became  a  bankrupt. 

On  the  25th  April,  1826,  Daniel  Whittle  Harvey  was  chosen  as- 
signee, he  being  the  party  against  whom  the  present  application  was 
made. 

Previously  to  the  bankruptcy  of  Youngman,  it  had  been  found  by 
an  audit,  that  he  had  then  in  his  hands,  and  was  accountable  for,  the 
sum  of  1059/.  3j.  Irf.,  belonging  to  the  separate  estate  of  Matthew  B. 
Harvey. 

Emanuel  Reeves,  who  married  a  daughter  of  M.  B.  Harvey,  on  the 
5th  April  proved  a  debt  of  246/.  10*.  against  his  separate  estate. 

On  the  11th  March,  1815,  a  dividend  of  14*.  in  the  pound  was  de- 
clared on  the  separate  estate  of  M.  B.  Harvey. 

On  the  25th  December,  1816,  the  then  assignees  paid  E.  Reeves  the 
sum  of  172/.  11*.,  being  the  amount  of  the  dividend  of  14*.  in  the  pound 
on  his  said  proof  of  246/.  10*. 

On  the  29th  April,  1826,  the  petitioner,  as  executor  of  his  late  father, 
was  admitted  to  prove  for  1021/.  2*.  \0d.  against  the  separate  estate  of 
M.  B.  Harvey,  but  had  not  been  able  to  obtain  any  dividend  under  the 
commission. 

The  petitioner  alleged,  that  he  had  discovered  that  D.  W.  Harvey  had, 
before  the  bankruptcy  of  Youngman,  the  surviving  assignee  of  those 
originally  appointed,  received  from  him  the  several  sums  of  money,  ana 
at  the  several  times,  stated  in  the  following  account,  which  was  furnished 
by  D.  W.  Harvey  himself. 


£ 

*.  rf. 

74 

2  0 

1185 

0  0 

300 

0  0 

500 

0  0 

6S1 

13  4 

300 

0  0 

3040 

15  4 
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1822.  May  2.  To  cash  received  of  Mr.  Youngnian, 
August  22.  To  ditto.  -  -  -  -  - 
September.  To  ditto.  -  -  -  -  . 
November.  To  ditto.        -        -        .        .        - 

1823.  April  5.         To  ditto. 

November.  To  ditto.        .        -        -        -        - 


All  these  sumis  were  in  the  hands  of  P.  Youngman,  in  his  character  of 
assignee,  and  formed  part  of  the  separate  estate  of  M.  B.  Harvey,  li 
was  alleged  by  D.  W.  Harvey,  that  he  received  these  sums  from  Young- 
man,  by  way  of  a  dividend  on  the  proof  made  by  E.  Reeves,  and  also 
on  account  of  another  debt  of  3783/.  8^.  4d.,  alleged  by  him  to  be  due 
from  M.  B.  Harvey  to  E.  Reeves  and  E.  W.  Reeves,  his  wife ;  although, 
at  the  time  of  the  receipt  of  such  sums,  no  further  proof  had  been  made 
than  the  sum  of  246/.  10^.,  as  above  mentioned ;  and  he  insisted,  that  he 
was  entitled  to  receive  the  amount  of  the  dividend  in  respect  of  the  debt 
of  3783/.  8^.  4d.f  by  virtue  of  some  assignment  to  him  of  such  debt ;  but 
no  such  assignment  was  ever  produced  or  exhibited  by  him,  nor  was 
any  reference  made  to  it  in  the  proceedings  under  the  commission.  In 
addition  to  the  foregoing  sums  so  received  from  P.  Youngman,  the  peti- 
tion charged,  that  D.  W.  Harvey,  on  the  13th  February,  1827,  had  in  his 
hands,  as  the  balance  of  moneys  received  by  him  as  assignee  imder  the 
commission,  the  sum  of  440/.  4^.  9d.  belonging  to  the  separate  estate  of 
M.  B.  Harvey,  which  he  had  never  paid  or  accounted  for. 

On  the  15th  April,  1826,  D.  W.  Harvey,  on  behalf  of  Mr.  and  Mrs. 
Reeves,  made  a  claim,  which  on  the  25th  April,  1826,  was  converted 
into  a  proof,  for  the  sum  of  3783/.  8*.  4rf.  The  dividends  upon  this 
sum,  at  the  rate  of  14*.  in  the  pound,  would  amoimt  to  2648/.  7*.  10*/. ; 
which  being  deducted  from  3040/.  15*.  4rf.,  the  moneys  charged  to  have 
been  received  by  D.  W.  Harvey  from  Youngman,  would  leave  in  his 
hands  392/.  7*.  6rf.,  making,  together  with  the  said  sum  of  440/.  4*.  9^^,, 
the  sum  of  832/.  12*.  3d,  applicable  to  the  payment  of  a  dividend  on  the 
petitioner's  debt 

The  petitioner  had  summoned  D.  W.  Harvey  before  the  commissioner, 
to  charge  him  with  the  sums  so  received  and  retained  by  him ;  but  the 
commissioner  was  of  opinion,  that  as  all  the  sums  stated  to  have  been 
received  from  Youngman,  according  to  the  above-mentioned  account, 
had  been  received  by  D.  W.  Harvey  before  he  became  assignee,  the 
commissioner  could  not  make  any  order  respecting  them. 

The  petition  alleged,  that  D.  W.  Harvey,  by  retaining  the  sum  of  440/. 
4*.  9rf.,  had  received  altogether  832/.  12*.  3t/.,  beyond  what  he  was 
entitled  to  receive  for  the  dividend  of  14*.  in  the  pound  on  Reeves's 
proof  for  3783/.  8*. ;  and  that  he  was  now  accountable  for  the  said  sum 
of  832/.  12*.  3d.,  together  with  interest  thereon  for  such  time  as  he  liad 
retained  the  same ;  that  it  was  the  duty  of  D.  W.  Harvey  to  have  pro- 
secuted the  accounts  of  Youngman  as  such  assignee,  but  that  he  wrong- 
fully and  improperly  neglected  so  to  do,  through  the  apprehension  tliat 
it  would  have  thereby  appeared,  that  he  himself  had  received  the  before- 
mentioned  sums  from  Youngman ;  that  D.  W.  Harvey  never  proved 
against  Youngman's  estate  the  said  sum  of  1059/.  3*.  Id.,  so  found  by 
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the  audit  to  be  in  his  hands,  or  took  any  means  to  recover  or  obtain 
payment  of  the  same,  and  that  this  sum  was  wholly  lost  to  the  separate 
estate  of  M.  B.  Harvey ;  and  that  D.  W.  Harvey  had  improperly  pre- 
vailed on  Youngman  to  pay  him  these  sums,  who  had  now  obtained  his 
certificate  under  his  commission,  and  all  his  estate  and  effects  had  been 
applied  and  paid  away  under  the  same. 

The  prayer  was,  that  D.  W.  Harvey  might  be  ordered  to  account  for 
the  several  sums  so  received  by  him  from  Yoimgman,  as  part  of  the 
estate  of  M.  B.  Harvey, — or,  at  all  events,  for  the  sum  of  392/.  7*.  6//., 
the  excess  beyond  the  amount  of  the  dividend  of  14*.  in  the  pound  on 
the  said  debt  of  3783/.  8s.  Ad.,  and  also  for  the  said  sum  of  440/.  As.  9d.^ 
so  received  by  him  as  such  assignee  as  aforesaid,  together  with  interest 
on  the  said  sums  respectively,  and  that  he  might  be  ordered  to  pay  the 
same  forthwith  to  the  official  assignee ;  that  it  might  be  referred  to  the 
commissioner  to  take  an  account  of  all  sums  of  money,  which  D.  W. 
Harvey  had  received  for  or  in  respect  of  the  separate  estate  of  M.  B. 
Harvey,  and  that  he  might  be  directed  to  charge  D.  W.  Harvey  with 
je20  per  cent,  per  annum,  or  with  £20  per  cent,  on  the  whole,  or  other- 
wise with  yearly  interest  at  the  rate  of  £5  per  cent,  per  annum,  upon 
all  such  moneys  as  should  be  found  to  have  been  so  received  and 
retained  by  him ;  that  the  commissioner  might  be  directed  to  inquire 
what  loss  had  occurred  to  the  estate  of  M.  B.  Harvey,  by  reason  of  the 
neglect  of  D.  W.  Harvey  to  prosecute  the  account  of  the  receipts  of 
Youngman,  and  to  prove  under  his  commission  for  the  amounts  for 
which  he  would  have  been  found  accountable,  and  in  particular  for  the 
said  sum  of  1059/.  3*.  Irf.,  and  that  D.  W.  Harvey  might  be  ordered  to 
account  for  and  make  good  such  loss ;  that  the  petitioner  might  be  let 
into  the  benefit  of  a  dividend  of  I4s.  in  the  pound,  upon  and  in  respect 
of  his  said  debt  of  1021/.  2*.  lOe/.,  so  proved  as  aforesaid,  together  with 
interest  thereon,  from  and  out  of  the  moneys  for  which  D.  W.  Harvey 
should  be  so  found  accountable ;  that  D.  W.  Harvey  might  pay  the  costs 
of  this  application,  and  of  the  several  meetings  under  the  commission 
incident  thereto ;  and,  if  necessary,  that  the  petitioner  might  be  at  hberty 
to  examine  viva  voce  D.  W.  Harvey,  P.  Youngman,  and  such  other  wit- 
nesses as  might  be  necessary,  on  the  hearing  of  the  petition. 

Mr.  SuDanstoriy  Mr.  Anderdon,  and  Mr.  Bacon,  appeared  in  support 
of  the  petition.  [Sir  G.  Rose.  Before  you  go  into  all  the  details  of  this 
case,  had  you  not  better  satisfy  the  court  that  it  has  J!irisdiction  to  com- 
pel a  gentleman  to  account  for,  or  pay  over,  moneys  received  by  him 
before  he  became  assignee  ?  I  have  a  strong  impression,  I  confess,  that 
we  have  no  jurisdiction  to  deal  with  the  sum  so  received.]  Mr.  D.  W. 
Harvey  having  become  assignee  after  the  receipt  of  this  money,  must  be 
taken  to  be  a  trustee,  and  accountable  for  it  to  the  creditors  under  the 
commission ;  and,  in  his  character  of  trustee,  he  is  liable  to  every  one 
of  the  cestui  que  trusts  ;  but  their  remedy  lies  in  a  Court  of  Equity,  and 
not  in  a  Court  of  Law.  It  appears  that  Mr.  D.  W.  Harvey  obtained 
from  Youngman  money  belonging  to  the  bankrupt's  estate,  under  the 
pretence  that  he  had  a  right  to  receive  it,  but  without  taking  any  steps 
for  this  purpose  as  a  creditor  under  the  commission ;  he  gets  part  of  a 
fund,  under  the  administration  of  the  court  from  a  defaulting  assignee ; 
and  thus  obtaitis  the  bankrupt's  estate  in  hL«  hands,  by  means  of  the 
commission.  [Erskine,  C.  J.  The  question  is,  whether  D.  W.  Har- 
vey, after  having  taken  an  assignment  of  Reeves's  debt,  and  received  by 
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anticipation  from  Youngman,  as  a  creditor,  previous  to  his  proof,  more 
money  than  he  was  eventually  entitled  to  in  respect  of  his  dividend,  can 
be  called  to  account  in  this  court ;  or  whether  it  is  not  a  question  entirely 
between  the  creditors  and  Youngman,  the  assignee,  and  whether  Young- 
nian  ought  not  alone  to  be  held  accountable.]  Harvey  was  liable,  as  a 
creditor,  to  refund  any  excess  of  dividends  which  he  had  improperly 
received ;  and  he  is  not  the  less  liable  because  he  afterwards  unites  the 
character  of  assignee  with  that  of  creditor.  Is  D.  W.  Harvey  to  be  pro- 
tected for  having  done  that  irregularly,  which,  if  he  had  done  regularly 
as  an  assignee,  he  would  have  been  clearly  responsible  for  ?  But,  at 
any  rate,  Youngman  was  guilty  of  a  breach  of  trust,  and  D.  W.  Haney, 
in  the  character  of  a  cestui  que  trust j  was  a  party  to  his  default.  With 
respect  to  the  charge  of  interest,  the  rule  is,  according  to  the  practice 
which  governs  Courts  of  Equity,  that  where  a  trustee  is  guilty  of  a 
breach  of  trust,  and  one  of  the  cestui  que  trusts  is  benefited  by  the  act,* 
he  is  bound  to  indemnify  the  estate  against  any  loss  of  interest  which 
would  otherwise  have  accrued.  [Erskine,  C.  J.  You  put  it,  then,  lliat 
where  one  cestui  que  trust  is  privy  to  a  breach  of  trust  by  the  trustee, 
he  is  liable  to  account  to  another  cestui  que  trusts]  That  is  our  posi- 
tion. But  what  has  been  already  said,  relates  to  D.  W.  Harvey  as  a 
creditor.     We  have  still  to  consider  him  in  his  character  of  assignee. 

In  this  last  character,  namely,  that  of  assignee,  he  retains  money  in 
his  hands,  which  he  had  previously  received  as  a  creditor.  It  is  imma- 
terial how  the  money  came  to  his  hands ;  it  was  his  duty  to  deal  with  it 
afterwards  as  asssignee.  [Erskine,  C.  J.  Suppose  some  other  person 
had  been  chosen  assignee,  instead  of  Mr.  D.  W.  Harvey,  would  such 
assignee  have  a  right  to  come  to  this  court,  and  make  Harvey  account 
for  the  surplus  received  by  him,  as  part  of  the  bankrupt's  estate  ?]  In 
the  present  instance,  the  fund  must  be  considered  to  be  in  court,  it  being 
in  the  hands  of  Harvey,  the  assignee,  who  is  now  the  officer  of  this 
court.  The  moment  Harvey  became  the  officer  of  this  court,  he  gave 
the  court  jurisdiction  over  him,  for  every  purpose  affecting  the  trust- 
funds.  The  cestui  que  trust  can  single  out  the  officer  of  the  court,  at 
any  time,  before  a  court  of  competent  jurisdiction.  No  Court  of  Equity 
will  permit  a  trustee,  who  has  part  of  the  trust-fund  in  his  hands,  to  say 
that  it  did  not  come  to  his  hands  as  trustee,  and  that  it  is  not  in  his  pos- 
session as  trustee.  Then,  if  this  fund  is  in  Mr.  Harvey's  hands  as  trus- 
tee, it  is  in  his  hands  as  a  defaulting  trustee ;  for  he  ought  to  have  paid 
it  into  a  banker's,  and  not  have  retained  it,  and  employed  it  for  his  own 
benefit.  He  is  therefore  liable,  under  the  104th  section  of  the  6  Geo.  4, 
c.  16,  to  be  charged  with  ^620  per  cent,  per  annum  on  the  amount  so 
retained,  so  long  as  he  kept  it.  For  that  section  is  not  to  be  construed 
with  the  same  strictness  which  is  adopted  in  construing  a  penal  clause 
of  an  act  of  Parliament ;  and  as  the  word  interest  occurs  in  it,  this  shows 
that  the  je20  per  cent,  was  not  intended  so  muph  in  the  way  of  a  penalty, 
as  in  the  nature  of  an  implied  contract  of  an  annual  payment  for  for- 
bearance. In  Ex  parte  LowCy  1  Deac.  &  C.  137,  one  of  the  judges  of 
this  court  was  of  opinion,  that  the  charge  of  20  per  cent  was  intended 
by  the  statute  to  be  20  per  cent,  per  annunij  during  the  whole  period 
of  the  retention  of  the  money  by  the  assignee,  and  not  a  single  charge 
merely,  of  20  per  cent,  upon  the  gross  sura  retained. 

Finally,  it  was  the  duty  of  D.  W.  Harvey,  when  Youngman  became 
bankrupt,  to  prove  the  amoimt  of  the  balaiice  due  from  him  onder  his 
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commission.  The  sum  then  owing  from  Youngman  to  the  estate  was 
jei059,  which  Harvey  neglected  to  prove;  and  he  is  therefore  clearly 
liable  for  any  loss  occasioned  by  his  default.  [Erskine,  C.  J.  Nash 
was  an  assignee  also,  at  the  time  of  Youngman's  bankruptcy,  and  there- 
fore the  neglect  was  his,  as  well  as  Harvey's.]  If  there  had  been  any 
misappropriation  of  moneys  by  one  of  several  trustees,  then,  we  admit, 
that  the  co-trustee  ought  to  be  a  party  to  the  proceedings,  for  the  pur- 
pose of  contribution.  But  this  is  such  a  misfeasance,  as  does  not  admit 
of  contribution ;  a  trustee  being  only  entitled  to  contribution  from  his 
co-trustee,  where  there  is  a  misappropriation  of  the  trust-fund. 

Mr.  J.  Russelly  contrl  All  those  parts  of  the  petition,  which  call  upon 
the  court  to  order  Mr.  Harvey  to  render  an  account  of  the  moneys  re- 
ceived by  him,  may  be  disposed  of  by  one  observation, — namely,  that 
the  proper  tribunal  where  such  account  ought  to  be  prosecuted  is,  before 
the  commissioner,  and  not  before  this  court.  And  as  to  the  other  parts 
of  the  petition,  requiiing  hiin  to  refund  what  he  has  received  beyond  the 
amount  of  the  dividend,  to  which  he  was  entitled  under  the  separate 
estate  of  Mr.  M.  B.  Harvey,  no  such  order  can  be  made.  For  where 
an  assignee,  who  bonci  fide  thinks  that  the  bankrupt's  estate  will  pay 
20*.  in  the  pound,  makes  up  that  sum  to  a  creditor,  beyond  the  amount 
of  the  dividend  already  received  by  him,  this  court  has  no  jurisdiction  to 
compel  the  creditor  to  refund  the  money  so  paid,  in  the  absence  of  all 
fraud  or  collusion  between  the  parties.  In  the  present  case,  the  money 
advanced  was  that  of  Youngman,  and  Harvey  was  only  amenable  to 
liim ;  and  upon  their  subsequent  dealings,  and  payments  made  to  him 
by  Harvey,  it  will  be  found  that  Youngman  proved  to  be  Harvey's 
debtor.  Put  the  case  of  an  executor,  who,  in  the  administration  of  assets, 
pays  more  to  a  residuary  legatee  than  the  share  he  is*entitled  to,  and  the 
executor  afterwards  makes  default  in  the  payment  of  the  shares  of  the 
other  parties  entitled  to  the  residue, — can  any  other  person  but  the  exe- 
cutor compel  the  party  to  refund  ?  No  other  party  possesses  an  auihority 
to  that  extent,  unless  where  specific  funds  or  stock  have  been  transferred. 
Previous  to  Harvey's  appointment  as  assignee,  he  was  not  in  any  way 
accountable  to  the  estate ;  and  after  he  becomes  assignee,  the  estate  has 
no  remedy  against  him,  which  it  had  not  before.  Then,  as  to  the  charge 
of  de20  per  cent.  [Erskine,  C.  J.  I  think  you  may  be  relieved  from 
arguing  that  point.]  The  only  remaining  point  is,  the  charge  made 
against  Mr.  Harvey  for  neglect,  in  omitting  to  prove  under  Youngman's 
commission  the  amount  of  the  balance  due  from  him  to  the  estate  of  Mr. 
M.  B.  Harvey.  But  tliis  was  more  the  duty  of  Nash,  the  other  assignee, 
than  of  D.  W.  Harvey.  For  Youngman  became  bankrupt  in  March, 
1825,  and  D.  W.  Harvey  was  not  appointed  assignee  until  April,  1826. 
Besides,  it  does  not  appear  that  any  loss  has  been  occasioned  to  the  csstate 
by  the  omission  to  make  such  proof. 

Erskine,  C.  J. — According  to  Mr.  Harvey's  own  account,  it  appears, 
that  he  received  from  Youngman  3040/.  15*.  4rf.,  which  is  758/.  5*.  6£/., 
more  than  he  was  really  entitled  to,  in  respect  of  the  dividend  of  14*.  in 
the  pound.  This  money  was  received  by  him  as  a  creditor  under  the 
commission,  and  he  has  subsequently  become  an  assignee.  He  would 
have  been  liable,  as  a  creditor,  to  refund  what  had  been  improperly 
received  by  him  to  the  existing  assignee ;  but  as  he  cannot  sue  himself 
I  think  he  is  accountable  in  this  court. 

Sir  J  Cross  concurred. 
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Sir  G.  Rose. — My  mind  is  perfectly  satisfied,  that  the  moneys,  charged 
in  this  petition  to  have  been  received  by  D.  W.  Harvey,  were  the  mone3rs 
of  the  estate.  Put  the  case  of  an  assignee  paying  the  solicitor,  or  the 
messenger,  more  than  what  either  is  entitled  to  receive, — the  court  has 
always  thought  it  its  duty  to  interfere  in  such  case,  on  the  application  of 
any  creditor,  and  compel  the  solicitor  or  messenger  to  refund.  In  like 
manner,  the  court  orders  a  party  to  refund  dividends,  when  his  proof 
has  been  expunged ;  and  when  an  adverse  claim  is  set  up  by  the  as- 
signees against  the  creditor,  the  court  fastens  on  the  dividend;  thus 
virorkiug  out  substantial  relief,  to  the  extent  of  the  dividend  qn  the  proof! 
The  immediate  order  of  the  court  must  be,  therefore,  for  the  payment 
by  Mr.  Harvey  of  the  758/.  5*.  6rf.  into  court ;  with  a  reference  to  the 
officer  to  take  an  account  of  any  other  moneys  received  by  him  as 
assignee,  and  the  costs  to  abide  the  event  of  taking  the  account. 

The  order  was,  that  D.  W.  Harvey  should,  on  or  before  the  second 
day  of  Easter  Term  next,  pay  the  sum  of  758/.  5*.  6d.  into  the 
bank,  with  the  privity  of  the  accountant  in  bankruptcy,  to  be 
laid  out  in  the  purchase  of  3  per  cent,  stock ;  that  it  be  referred 
to  Mr.  Gregg,  to  take  an  account  of  the  separate  estate  of  M.  B 
Harvey,  which  had  come  to  the  hands  of  D.  W.  Harvey,  as  as- 
signee, making  all  just  allowances;  and  with  liberty  to  state 
special  circumstances,  at  the  request  of  either  party;  further 
directions  and  costs  to  be  reserved ;  with  liberty  for  either  party 
to  apply. 


Ex  parte  CROSFIELD.— In  the  matter  of  SAMUEL  COOPER.— 

p.  405. 

A.  and  B.  enter  into  a  joint  promissofy  note  for  the  debt  of  B.,  and  A.  becomes  bankropL  The 
payee  may  proTe  the  amount  of  the  note  against  the  estate  of  A.,  unfettered  by  the  rale  that 
applies  in  the  case  of  partnerships,  where  it  must  appear  that  there  is  no  solvent  partner,  and 
no  joint  estate. 

This  was  the  petition  of  a  creditor  claiming  to  prove  as  the  payee  of 
six  promissory  notes,  which  had  been  made  by  the  bankrupt  jointly 
with  one  Charles  Cooper.  The  proof  had  been  rejected  by  the  commis- 
sioners, because  it  was  not  established  before  them  when  the  proof  was 
tendered,  that  there  was  no  joint  estate  of  Samuel  and  Charles  Cooper. 
It  appeared,  that  the  notes  had  been  entered  into  by  Samuel  Cooper,  as 
surety  for  Charles  Cooper ;  and  that  after  the  application  had  been  made 
to  prove  against  Samuel  Cooper's  estate,  Charles  Cooper  became  a 
bankrupt. 

Mr.  SwanstoTij  and  Mr.  Dixon,  appeared  in  support  of  the  petition. 

Mr.  J.  Russell,  contr^.  The  notes  in  this  case,  being  the  joint  notes 
of  Charles  and  Samuel  Cooper,  cannot  be  proved  against  the  separate 
estate  of  Samuel  Cooper ;  for,  a  joint  note  cannot  be  treated  as  a  several 
one.  The  petitioner  now  swears,  that  there  is  no  joint  estate ;  but  he 
did  not  allege  that  fact,  when  he  applied  to  prove  before  the  commis- 
vioners.  If  he  had  no  right  to  prove  then,  he  has  acquired  no  greater 
right  by  the  subsequent  bankruptcy  of  Charles  Cooper.  In  Ex  parte 
Pinker  ton,  6  Ves.  814,  note  (a),  where  a  party  applied  to  prove  under 
a  separate  commission,  upon  a  bill  of  exchange  drawn  by  two  persons, — 
one  oi  whom  was  solvent,  but  abroad,  and  not  likely  to  return,  and  the 
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other  was  the  hanknipt,  and  they  were  merely  connected  in  this  trans- 
action,— although  Lord  Eldon  allowed  the  petitioner  to  prove  on  the 
bill,  the  order  expressly  recited,  that  it  was  admitted  there  was  no  joint 
property.  So,  in  Ex  parte  Kensington,  14  Ves.  447,  a  joint  creditor 
was  not  admitted  to  prove  under  a  separate  commission,  for  the  purpose 
of  receiving  dividends  with  the  separate  creditors,  although  there  was 
no  joint  property;  there  being  a  solvent  partner.  And  in  Ex  parte 
Sadler,  15  Ves.  52,  joint  creditors  were  only  admitted  to  prove  under  a 
separate  commission,  on  the  ground  that  there  was  no  joint  estate,  nor 
any  solvent  partner.  The  payee  of  a  joint  note  has,  therefore,  no  right 
to  prove  the  amount  against  the  separate  estate  of  one  of  the  makers, 
unless  he  can  show  that  both  the  makers  are  insolvent,  and  that  there  is 
no  joint  estate.  [Sir  G.  Rose.  I  think  you  cannot  find  that  that  rule  is 
laid  down  in  any  case,  except  in  the  case  of  partners.]  In  Ex  parte 
Pinkerton,  the  application  to  prove  was  on  a  mere  promissory  note,  in- 
dependently of  any  partnership.  In  Rawstone  v.  Parr,  3  Russ.  539, 
where  a  promissory  note,  signed  "J.  and  J.  Ewing,  James  Parr,  surety," 
was  given  to  a  creditor  of  the  firm  of  J.  and  J.  Ewing,  and  James  Parr 
died,  and  J.  and  J.  Ewing  became  insolvent:  it  was  held  by  Lord 
Eldon,  reversing  the  previous  decision  of  the  Master  of  the  Rolls,  that 
the  note  must  be  considered  as  the  joint  note  of  the  parties  who  had 
signed  it,  and  that  the  holders  of  it  had  no  claim  against  the  separate 
estate  of  James  Parr.  The  commissioners  decided  right,  when  the  mat- 
ter was  before  them ;  and  if  the  petitioner  has  now  any  better  right  to 
prove,  he  ought  to  have  gone  before  them  again,  without  coming  to  this 
court 

Mr.  Swanston  was  stopped,  in  reply. 

Erskine,  C.  J. — ^When  the  case  came  before  the  commissioners,  the 
other  maker  of  the  note,  who,  it  appears,  was  the  principal  debtor,  had 
not  become  a  bankrupt;  and  therefore  the  commissioners  might  deem  it 
right,  before  the  creditor  was  admitted  to  prove  against  the  estate  of 
the  surety,  that  he  should  first  go  against  the  principal.  The  notes, 
however,  are  the  joint  notes  of  Charles  and  Samuel  Cooper,  without 
any  partnership  subsisting  between  those  persons,  and  were  intended  to 
be  a  joint  security  to  the  petitioner  for  the  payment  of  the  sums  for 
which  they  were  given.  The  present  case  is  quite  different  from  that 
of  a  joint  creditor  applying  to  prove  against  the  separate  estate  of  one 
partner,  where  the  other  is  solvent, 

^  Sir  J.  Cross. — The  law  is,  that  in  an  action  against  two  defendants, 
on  a  joint  security,  the  plaintiff  may  levy  the  amount  of  the  debt  on 
the  effects  of  either  party :  and  the  same  principle  appears  to  me  to 
govern  this  case. 

Sir  G.  Rose. — ^Whenever  a  party  has  a  right  to  a  separate  commis- 
sion, he  has  a  right  to  a  separate  proof;  this  consequence  is  inevitable. 
The  rule  that  has  been  so  much  dwelt  upon  in  the  argument,  only 
applies  to  the  case  of  partnership. 

Order  made,  as  prayed,  each  party  paying  their  own  costs. 

VOL.  xxxvin.  88  8N  . 
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Ex  parte  VALENTINE  KNIGHT.— In  the  matter  of  WILLIAM 

LEWIS.— p.  408. 

A  creditor  of  •  bftnknipt  who  has  tbMonded  with  his  books  of  account,  and  has  oetcr  aaF> 
rendered  to  the  fiat,  applies  to  prove  on  two  bills,  one  for  jE)200,  and  the  other  for  £133,  lbs 
consideration  for  which  the  creditor  alleges  to  be  goods  sold  by  him  to  the  bankrupt ;  bat  no 
entry  appears  in  the  creditor's  books  of  the  sale  of  those  goods,  nor  does  he  adduce  any  evi- 
dence of  the  fact,  beyond  his  own  statement:  Sembk,  that  the  commissioner  was,  under  the 
circumstances,  justified  in  rejecting  the  prooC 

Qtuere,  whether  the  commissioner  is  justified  in  rejecting  a  proof,  merely  oh  the  ground  of  tbe 
non-compliance  of  the  creditor  with  a  general  rule,  which  the  commissioner  has  adopted  for 
his  own  practice,  namely,  not  to  permit  the  proof  of  a  debt,  unless  the  books  of  the  party 
applying  to  prove  contain  aatislactory  evidence  of  the  debt 

This  was  the  petition  of  the  holder  of  three  bills  of  exchange  ac- 
cepted by  the  bankrupt,  praying  to  prove  for  the  amount  One  of  the 
bills  was  for  the  sum  of  je200,  another  for  ^6123,  and  the  third  for  95/. 
5.9.  9d. ;  and  the.  consideration,  which  the  petitioner  stated  he  gave  for 
these  acceptances  of  the  bankrupt,  was  a  quantity  of  gold  watches, 
gold  dials,  cameos,  and  emeralds,  alleged  by  the  petitioner  to  have  been 
sold  by  him  to  the  bankrupt  at  various  times  between  September,  1834, 
and  March,  1835;  the  petitioner  being  a  gold  watch-dial  maker  in 
Clerkenwell,  and  the  bankrupt  having  carried  on  the  business  of  a 
merchant  at  Liverpool.  When  the  petitioner  applied  to  prove  before 
the  commissioner,  the  commissioner  desired  to  know,  whether  there 
was  any  account  in  the  petitioner's  books  of  these  transactions  between 
him  and  the  bankrupt ;  upon  which  the  petitioner  stated,  that  the  bills 
were  entered  in  his  bill-book,  but  that  there  were  no  entries  of  the  gold 
watches,  cameos,'  and  emeralds,  inasmuch  as  those  articles  were  not 
manufactured  by  the  petitioner,  or  immediately  connected  with  his 
trade  of  a  gold  dial-maker,  and  that  it  was  not  his  practice  to  enter  any 
account  of  such  like  matters ;  but  that  there  was  an  account  entered  of 
the  gold  dials,  which  were  manufactured  by  the  petitioner,  and  which 
formed  the  consideration  for  the  last-mentioned  bill  of  95/.  5*.  9d, 
Under  these  circumstances,  the  commissioner  refused  to  permit  the 
petitioner  to  prove  any  part  of  his  demand,  except  the  bill  for  95/.  5*.  9^., 
saying  that  he  had  made  it  a  rule  never  to  permit  the  proof  of  a  debt 
before  him,  unless  the  books  of  the  paity  seeking  to  prove  contained 
satisfactory  evidence  of  the  debt. 

It  appeared  from  the  affidavits  in  answer  to  the  petition,  that  previouSf 
to  the  issuing  of  the  fiat,  the  bankrupt  had  absconded  from  England, 
with  all  his  books  and  papers,  and  had  never  surrendered  to  the  fiat; 
and  that  when  the  petitioner  applied  to  prove,  the  commissioner  alluded 
to  this  circumstance  as  a  reason  for  requesting  the  petitioner  to  produce 
his  books,  the  assignees  having  no  books  to  guide  them  in  the  admis- 
sion of  claims  on  the  bankrupt's  estate ;  and  at  the  same  time  told  the 
petitioner,  that  he  would  wait  until  the  petitioner  could  return  home, 
and  bring  his  books,  or  any  other  evidence,  to  satisfy  him  that  con- 
sideration had  been  given  for  the  bills.  The  petitioner  went  and 
brought  his  books;  upon  inspecting  which  the  commissioner  said,  as  no 
entries  whatever  appeared  in  the  petitioner's  books  as  to  the  considera- 
tion alleged  to  have  been  given  by  him  for  the  two  bills  for  £200  and 
i6123,  he  should  require  further  evidence,  before  he  could  admit  the 
petitioner  to  prove  on  those  bills ;  but  that  the  petitioner  might  prove 
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on  the  bill  for  95/.  5s.  9rf.  The  petitioner  replied,  that  he  would  prove 
for  all  or  none. 

Mr.  Swanstouy  and  Mr.  Bacon,  in  support  of  the  petition,  contended, 
that  the  commissioner  had  rejected  the  proof  for  an  insufficient  reason ; 
for  that  he  had  no  right  to  make  such  a  rule,  as  that  of  refusing  the 
proof  of  a  debt,  unless  the  books  of  the  party  applying  to  prove  con- 
tained satisfactory  evidence  of  it;  and  that  as  the  petitioner  could 
recover  in  an  action  at  law  on  the  bills,  without  producing  his  books  to 
prove  the  consideration  for  them,  so  he  had  a  right  to  prove  the  amount 
of  them  under  a  fiat,  although  no  entry  of  the  consideration  might 
appear  in  his  books. 

Mr.  Deacouy  and  Mr.  Keene,  contrJ^,  urged,  that  the  circumstances  of 
ttie  case  were  altogether  so  suspicious,  that  the  commissioner  was  fully 
justified  in  rejecting  the  proof  on  the  two  bills  for  ^6200  and  £123; 
that  the  reason  assigned  by  the  petitioner,  for  having  no  entries  in  his 
books  of  the  consideration  alleged  by  him  to  have  been  given  for  these 
two  larger  bills,  was  any  thing  but  satisfactory ;  that  it  was  usual  for 
tradesmen,  dealing  ^OTza^fife,  to  enter  in  their  books  an  account  of  a// 
their  sales,  not  only  of  the  goods  manufactured  by  them,  but  of  all 
>ther  goods, — and  more  especially  when  the  latter  description  of  goods, 
as  in  the  present  case,  were  more  than  three  times  the  value  of  the  ma- 
nufactured goods;  and  that  great  oenefit  had  resulted  from  the  rule 
adopted  by  the  conunissioner,  in  the  prevention  of  fraudulent  proof! 

Erskine,  C.  J.,  desired  to  see  the  petitioner's  account-book,  in  which 
he  entered  an  account  of  goods  sold  by  him;  after  inspecting  which,  his 
honour  said : — I  think  that  the  court  in  this  case  ought  not  to  interfere 
with  the  decision  of  the  commissioner ;  for  I  cannot  say,  speaking  for 
ntyself,  that  the  evidence  offered  by  the  petitioner  was  of  that  satisfac- 
tory nature,  which  would  have  induced  me  to  admit  his  proof  The 
petitioner  applies  to  prove  a  debt  against  the  estate  of  a  bankrupt,  who 
has  absconded  with  all  his  books,  and  has  never  surrendered  to  the  fiat. 
Under  these  circumstances,  the  commissioner  is  not  bound  to  give  implicit 
credit  to  any  verbal  statement  that  may  be  made  to  him  of  a  party  ap- 
plying to  prove,  although  even  verified  upon  oath ;  but  I  think  it  is  his 
duty  to  investigate  the  matter  strictly,  in  order  to  be  satisfied  that  the 
petitioner  gave  a  good  and  valuable  consideration  for  the  bills ;  for  the 
petitioner's  mere  statement  is  not  decisive  proof  of  the  fact.  Besides, 
it  appears  from  an  inspection  of  the  petitioner's  books,  that  the  books 
I  themselves  furnish  an  answer  to  the  reason  he  has  assigned  for  there 
being  no  entry  of  the  goods,  alleged  to  have  been  given  by  him  as  a 
consideration  for  these  bills ;  for  there  are  entries,  in  several  instances, 
of  other  goods  than  gold  dial-plates  having  been  sold  by  him  to  different 
persons.     I  think,  therefore,  that  this  petition  must  be  dismissed. 

Sir  J.  Cross. — I  confess  I  should  have  been  better  satisfied,  if  the 
creditor  had  been  presented  to  this  court  for  a  viva  voce  examination ; 
and  the  inclination  of  my  opinion  is,  that  the  commissioner  should  rehear 
this  matter.  The  commercial  public  are,  no  doubt,  much  indebted  to  the 
commissioner  for  his  endeavours  to  protect  the  estates  of  bankrupts  from 
fraudulent  proofs ;  but  I  think  the  commissioner  ought  to  have  sworn 
the  petitioner  on  oath,  and  have  taken  his  deposition  in  proof  of  his 
debt,  unless  the  truth  of  it  could  have  been  hnpeached  by  those  who 
opposed  the  proof. 

Sir  G.  Ros£. — ^I  am  of  opinion,  that  the  court  would  not  be  decidmg 
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the  question  either  one  way  or  the  other,  as  to  the  propriety  or  impro- 
priety of  the  rule  which  it  is  stated  the  commissioner  has  laid  down  for  his 
governance,  by  dismissing  this  petition ;  for  I  should  have  felt  it  my  duty 
to  have  rejected  the  proof,  on  similar  evidence.  If  the  commissioner, 
however,  rejected  the  proof,  merely  on  the  ground  of  the  non-compli- 
ance of  the  petitioner  with  the  general  rule,  which  the  commissioner 
has  adopted  in  the  practice  of  the  proof  of  debts,  then  it  should  be  inti- 
mated to  him,  that  the  coiut  does  not  think  him  justified  in  rejecting  the 
proof  solely  on  that  ground.  But  if  he  refused  to  admit  the  proof  on  the  - 
bills,  because  he  was  not  satisfied  with  the  evidence  of  the  considera- 
tion alleged  to  have  been  given  for  them,  that  is  another  way  of  putting 
it ;  and  the  court  then  cannot  say  that  he  has  done  wrong.  I  think  it 
is  better  that  one  of  the  judges  should  see  the  conunissioner,  to  know 
the  grounds  on  which  he  proceeded. 

The  order  was  made,  that  the  matter  should  be  referred  back  to  the 
commissioner,  with  hberty  for  the  petitioner  to  tender  his  proof, 
and  submit  to  be  examined  upon  oath  in  support  of  it;  and  that 
the  question  of  costs  should  be  reserved. 


Ex  parte  JOHN  SMITHER  and  others.— In  the  matter  of  RICHARD 
GOWETT  and  JOHN  LEIGH.— p.  413. 

A  creditor,  at  the  solicitation  of  a  certificated  bankmpt,  execates  a  power  of  attorney  to  A.  B.  to 
receiTe  the  dividends  on  his  debt  for  the  bankrupt*s  use,  the  bankrupt  undertaking  to  pay  tbs 
debt  in  full,  and  for  that  purpose  giving  the  creditor  a  bill  of  exchange,  which  is,  however, 
never  paid.  A  second  commission  issues  against  the  bankrupt,  under  which  the  aaagnesi 
claim  to  be  entitled  to  the  dividends  under  the  first  commission,  by  virtue  of  the  power  of 
attorney. 

Hdd^  that  the  power  of  attorney  was  revocable  by  the  creditor,  the  consideration  failing  for  which 
it  was  given ;  and  that  the  creditor,  and  not  the  assignees  under  the  second  commisadon,  wss 
entitled  to  the  dividends. 

This  was  the  petition  of  the  assignees  of  a  creditor,  and  the  repre- 
sentatives of  other  creditors,  for  the  receipt  of  a  dividend,  under  the  fol- 
lowing circumstances. 

The  commission  issued  on  the  11th  of  September,  1823.  West  and 
Doren  proved  a  debt  of  je256  for  goods  sold  and  delivered,  against  the 
joint  estate ;  and  Joseph  West  also  proved  a  debt  of  119/.  15^.  for  goods 
sold  and  delivered  to  John  Leigh,  against  Leigh's  separate  estate.  Leigh 
was  likewise  separately  indebted  to  D.  Currie  in  the  sum  of  £200,  for 
goods  sold  and  delivered. 

On  the  24th  of  March,  1824,  Leigh  obtained  his  certificate  under  this 
commission. 

On  the  25th  of  March,  1825,  Leigh  applied  to  West  and  Doren,  and 
to  D.  Currie,  to  execute  a  deed-poll,  for  the  purpose,  as  Leigh  repre- 
sented, of  superseding  the  commission ;  which  they  were  both  induced 
to  do,  imder  a  promise  made  by  Leigh  to  pay  them  their  respective 
debts  in  full,  and  that  in  the  event  of  the  non-payment  thereof  the  deed 
should  be  void.  This  deed-poll  was  a  power  of  attorney  to  Joseph  Fry, 
to  consent  with  what  banker  the  moneys  of  the  estate  should  be  de- 
posited,— to  vote  in  the  choice  of  assignees, — ^to  .receive  dividends, 
"  and  good  and  sufficient  releases,  receipts,  or  other  acquittances,  in  our 
and  each  and  every  of  our  names  or  name  respectively,  or  in  his  name. 
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to  make,  sign,  seal,  execute,  and  give,  but  to  and  for  the  use  and  benefit 
of  the  said  John  Leigh ;  and  generally  to  do  all  other  acts,  deeds,  matters, 
and  things,  that  may  hereafter  be  necessary  under  the  said  commission, 
for  enabling  the  said  John  Leigh  to  supersede  the  said  commission,  and 
that  as  fully  and  effectually  m  every  respect  as  we  ourselves,  or  any  of 
lis,  jointly  or  severally,  might  or  could  do,  if  personally  present ;  hereby 
ratifying  and  confirming  ail  and  whatsoever  our  said  attorney  shall  d6, 
or  cause  to  be  done,  in  or  about  the  premises.'* 

On  the  26th  of  April,  1826,  another  commission  of  bankrupt  was 
issued  against  Leigh,  under  which  he  was  duly  found  and  declared  a 
bankrupt. 

On  the  28th  of  October,  1825,  a  commission  of  bankrupt  was  issued 
against  West  and  Doren,  under  which  John  Sard  and  John  Griffiths 
were  appointed  assignees;  but  John  Griffiths  having  subsequently  taken 
the  benefit  of  the  insolvent  act,  and  John  Sard  having  become  bank- 
rupt, the  petitioner,  John  Smither,  was,  on  the  17th  of  March,  1829,  ap- 
pointed assignee  in  their  stead. 

On  the  17th  of  November,  1832,  a  fiat  in  bankruptcy  was  issued 
against  D.  Currie,  under  which  he  was  duly  found  a  bankrupt,  and  two 
of  the  petitioners  were  chosen  his  assignees. 

On  the  16th  of  March,  1830,  a  dividend  was  declared  of  Leigh's  sepa- 
rate estate,  under  the  first  commission  against  him,  and  the  petitioners 
applied  to  the  assignees  for  payment  of  it ;  but  they  refused  to  pay  it, 
on  the  ground  that  they  had  notice  of  the  above-recited  deed-poll,  and 
that  the  assignees,  under  the  second  commission  issued  against  Leigh, 
claimed  to  be  entitled  to  the  dividends,  by  virtue  of  the  above-mentioned 
deed-poll. 

The  petition  alleged  that  neither  West  and  Doren,  nor  D.  Currie, 
before  their  respective  bankruptcies,  nor  any  of  the  petitioners  since, 
had  received  any  payment,  satisfaction,  or  security  for  their  respective 
debts,  except  certain  bills  of  exchange,  which  had  been  dishonoured, 
and  remained  wholly  unpaid;  and  that  several  of  the  separate  creditors 
of  Leigh  had  executed  the  above  mentioned  deed-poll,  under  similar 
circumstances. 

The  prayer  was,  that  the  assignees  under  the  first  commission  against 
Leigh  might  (notwithstanding  the  deed-poll  of  the  25th  March,  1835,) 
be  at  liberty  to  pay  to  the  petitioners,  and  the  rest  of  the  separate 
creditors,  or  their  personal  representatives,  who  signed  such  deed,  the 
dividends  in  respect  of  their  respective  proofs  against  Leigh's  separate 
estate. 

Mr.  Swanstouy  in  support  of  the  petition.  The  power  of  attorney, 
that  was  given  by  the  creditors  to  Joseph  Fry  for  the  benefit  of  Leigh, 
,was  executed  by  them  without  any  consideration,  and,  therefore,  does 
not  bind  the  parties  who  executed  it.  It  was,  moreover,  obtained  from 
them  by  a  promise  on  the  part  of  Leigh,  which  has  never  been  fulfilled. 
This,  of  itself,  is  a  species  of  fraud,  which  is  sufiicient  to  annul  the  deed. 
Besides,  when  Leigh  applied  to  these  creditors  to  execute  the  deed,  he 
expressly  undertook,  that  in  case  their  respective  debts  were  not  paid 
in  full,  the  deed  should  be  void. 

Sir  G.  Rose. — What  is  the  value  of  a  power  of  attorney,  authoriz- 
ing the  bankrupt  to  vote  in  the  choice  of  assignees,  or  to  receive  divi- 
dends, when  the  party  giving  the  power  of  attorney  afterwards  comes 
forward,  and  says,  ^  I  will  receive  the  dividends,  and  do  the  acts  myself, 

8n2 


702  Ex  parte  Smither.  C.  R.  1836. 

which  I  authorized  you  to  do  ?"    What  is  the  value  of  such  a  deed,  cm 
which  the  assignees  rely  ? 

Mr.  Swanston  was  then  stopped  by  the  court 

Mr.  Twissy  for  the  assignees  under  the  first  commissiony  said,  that 
they  were  willing  to  act  in  obedience  to  any  order  which  the  court 
might  think  proper  to  make. 

Mr.  Rogersj  for  the  assignees  under  the  second  commission.  Leigh 
obtained  his  certificate  on  the  24th  March,  1824,  which  was  a  year 
before  the  power  of  attorney  was  executed ;  and  he  gave  various  bills 
of  exchange,  as  a  consideration  for  the  execution  of  it  by  the  different 
creditors  who  were  parties  to  it.  It  was  not,  therefore,  a  mere  power 
of  attorney,  giving  a  bare  authority  to  do  certain  acts,  which  may  be 
revoked  at  the  will  of  the  party  giving  it ;  but  it  conferred  an  authority 
coupled  with  an  interest,  and,  being  given  for  a  valuable  consideration, 
became  irrevocable ;  Gaussen  v.  Morton^  10  B.  &  C.  731,  (21  E.  C.  L. 
R.  157.)  In  the  present  case,  the  party  to  whom  the  power  of  attorney 
was  given,  was  authorized  to  receive  the  dividends,  not  for  Ihe  benefit 
of  the  creditors,  but  for  the  use  and  benefit  of  Leigh.  In  a  Court  of 
Equity,  it  is  admitted,  that  the  petitioners  might  have  a  claim,  if  the 
promise  was  not  fulfilled  on  the  part  of  that  party,  for  whose  benefit 
the  power  of  attorney  was  given ;  but,  at  law,  it  is  an  absolute  assign- 
ment of  the  dividends  for  the  use  of  Leigh.  No  counter-notice  of  any 
claim  to  the  dividends  was  given  by  these  petitioners  to  the  assignees 
under  the  first  conmiission  ;  they  must,  therefore,  be  taken  to  have  been 
in  the  order  and  disposition  of  Leigh,  at  the  time  ,of  the  second  commis- 
sion being  issued  against  him ;  and,  consequently,  go  to  his  assignees 
under  that  commission. 

Erskine,  C.  J. — ^The  instrument  on  which  this  question  turns  is,  in 
its  nature,  a  revocable  instrument;  although  it  might  have  become 
irrevocable,  by  the  performance  of  the  contract  on  the  part  of  Leigh,  in 
consideration  of  which  the  power  of  attorney  was  given.  But  Leigh 
having  made  default  in  the  payment  of  the  bills,  which  were  given  by 
him  as  a  consideration  for  the  power  of  attorney,  it  still  remains  a 
revocable  instrument.  With  respect  to  the  point  made  of  order  and 
disposition,  the  dividends  were  not  in  the  order  and  disposition  of  Leigh, 
but  of  Fry,  the  party  appointed  to^receive  them.  There  was  no  actual 
assignment  or  transfer  of  the  dividends  to  Leigh,  nor  had  he  any  right 
to  receive  them  from  the  assignees.  I  am,  therefore,  of  opinion,  that 
the  parties,  who  gave  the  power  of  attorney  to  Fry,  having  now  re- 
voked it,  the  dividends  should  be  paid  to  them,  and  not  to  the  assignees 
under  the  second  commission. 

Sir  J.  Cross. — I  am  of  the  same  opinion.  Leigh  was  no  party  to  the 
deed-poll,  but  merely  the  persons  whom  the  petitioners  represent,  and 
Fry.  Whatever  contract  took  place  between  those  parties  and  Leigh, 
it  was  a  parol  contract,  and  was  never  performed  on  the  part  of  Leigh. 
The  bankrupt  could,  therefore,  derive  no  title  to  the  dividends  from  this 
power  of  attorney,  which  was  a  mere  authority  to  Fry  to  receive  the 
dividends,  and  hand  them  over  to  the  bankrupt- 
Sir  G.  Rose. — ^There  is  no  difficulty  whatever  in  this  case.  How  can 
it  possibly  be  contended,  that  this  power  of  attorney  operates  as  an 
assignment  of  the  dividends  ?  A  power  of  attorney,  which  is  given  for 
a  valuable  consideration,  would  no  doubt  be  irrevocable.     But  when 
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the  consideration  fails,  a  Court  of  Equity  would  in  all  cases  interfere  for 
the  relief  of  the  party,  who  might  be  legally  bound  bjr  it. 

The  order  was  made  as  prayed ;  the  assignees  un'der  the  first  com- 
mission to  have  their  costs  out  oT  the  dividend  fund ;  and  the 
petitioners  and  the  assignees  under  the  second  commission  to 
have  their  respective  costs  out  of  the  bankrupt's  estate  under  the 
"        second  conunission. 


Ex  parte  FIFE.— In  the  matter  of  PHIBBS.— p.  418. 

On  a  petition  to  stay  the  Iwnkrupt's  petition  certificate,  for  having  loet  £20  at  play,  where  the 
affidavits  are  contradictory  aa  to  the  fact,  the  court  will  direct  an  iaaae. 

This  was  the  petition  of  a  creditor  to  stay  the  bankrupt's  certificate, 
on  the  ground  of  his  having  lost  in  one  day  jBSO  by  gaming  at  rouge  et 
noir.  It  was  positively  sworn  by  the  petitioner,  and  by  a  person  of  the' 
name  of  Morris,  who  had  made  an  affidavit  in  .support  of  the  petition, 
that  the  bankrupt  had  lost  this  money  at  a  gaming-house,  No.  10,  King 
Street,  St.  James's,  on  the  18th  June  last.  On  the  other  hand,  the  bank- 
rupt swore,  that  he  had  no  acquaintance  with  Morris, — ^that  he  did  not 
lose  the  sura  of  jBSO,  as  stated  in.  Morris's  affidavit, — that  he  never 
played  at  rouge  et  noir  at  No.  10,  King  Street,  nor  was  ever  at  that 
house, — that  he  never  lost  money  by  gaming  at  any  other  time, — and 
that  on  the  evening  in  question  he  was  at  a  public-house  at  Knights- 
bridge,  where  he  remained  till  eleven  o'clock  at  night,  and  then  went 
home ;  and  the  landlady  of  the  public-house  made  an  affidavit  confirm- 
ing this  statement.  In  reply  to  this  statement,  there  were  affidavits  of 
three  persons,  who  swore  that  they  saw  the  bankrupt  at  the  gaming- 
house in  question  from  eight  o'clock  in  the  evening  till  twelve. 

Mr.  Keene  appeared  in  support  of  the  petition. 

Mr.  J.  Bussell,  and  Mr.  Bird,  who  appeared  for  the  bankrupt,  took  a 
preliminary  objection  to  the  petition,  that  it  purported  to  be  the  petition 
of  two  persons,  Fife  and  Green,  and  that  it  was  only  signed  by  Fife, 
notwithstanding  it  did  not  appear  that  those  two  persons  were  partners. 
[But  the  court  overruled  this  objection.]  They  then  contended,  that  the 
affidavits  in  reply  ought  to  have  been  confined  to  the  facts  stated  in  the 
original  affidavits,  and  that  no  additional  facts  ought  to  have  been 
alleged ;  Ex  parte  Cundell,  1  G.  &.  J.  37,  Ex  parte  Dodson,  Buck, 
1 78.  Where  the  affidavits  are  conflicting,  as  to  the  fact  of  the  bank- 
rupt's having  lost  money  at  play,  the  certificate  goes ;  Ex  parte  Kennet, 
1  Rose,  331.  And  the  court  will  be  disposed  to  lean  against  a  petition 
of  this  description,  where  the  petitioner  lay  by  until  the  last  day,  when 
the  bankrupt  would  have  been  entitled  to  his  certificate. 

Mr.  Keene,  in  reply,  maintained,  that  the  affidavits  in  reply  did  not 
introduce  any  new  matter,  but  merely  confirmed  the  original  affidavits 
in  support  of  the  petition. 

Erskine,  C.  J. — There  is  an  express  allegation  in  this  petition,  that 
the  bankrupt  did,  on  the  18th  June,  lose  at  one  time  more  than  £20,  by 
gaming  at  rouge  et  noir,  which  is  confirmed  by  several  affidavits.  Now, 
if  the  bankrupt  lose  more  than  j620  at  any  one  time,  notwithstanding 
he  afterwards  wins  hundreds,  that  is  sufficient  to  induce  the  court  to 
stay  the  certificate.    Then  the  bankrupt  swears,  that  he  never  played 
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or  lost  any  money  at  No  10,  King  Street;  but  he  does  not  swear,  that 
he  did  not  lose  it  at  any  other  house  in  King  Street,  or  anywhere  else. 
Now,  we  all  know,  that  the  numbers  of  houses  of  this  descripli  i  are 
frequently  changed ;  and  the  Bankrupt  may  have  lost  his  money  at  some 
other  number  in  the  street,  although  not  at  No.  10.  The  affidavits, 
however,  are  so  contradictory,  as  to  the  bankrupt  being  there  on  the 
evening  in  question,  that  even  if  we  were  to  give  time  to  him  to  answer 
the  affidavits  in  reply,  we  should  not  then  be  able  to  decide  the  fact 
The  bankrupt  may  have  an  issue,  if  he  chooses. 

Sir  J.  Cross. — It  is  sworn  by  five  witnesses,  that  the  bankrupt  actually 
did  lose  his  money  at  No.  10.  The  bankrupt  certainly  denies  having 
been  at  No.  10,  on  the  evening  of  the  18th  June  ;  but  he  swears  that  he 
never  lost  money  at  play  at  any  other  time^  not  tliat  he  did  not  lose  it 
at  any  other  place.  This  satisfies  me,  that  he  purposely  avoided  swear 
ing  that  he  did  not  game  at  any  other  place. 

Sir  G.  Rose  concurred. 
'         The  order  was  accordingly  made  for  the  issue,  and  the  bankrupt  to 
have  the  conduct  of  the  order. 

Note, — The  petitioner  did  not  appear,  when  the  issue  was  called  on 
for  trial  in  the  following  term ;  the  bankrupt,  therefore,  finally  obtained 
an  order  for  his  certificate. 


Ex  parte  EDWIN  PEMBERTON.— In  the  matter  of  GEORGE 

STOKES, 

and 

Ex  parte  JOSEPH   HANCOX   and  GEORGE  TALBOT.— In  the 

same  matter. — ^p.  421. 

A.,  B.,  and  C,  dissolve  their  paitnerehtp,  by  A.  retiring,  and  assigning  his  share  and  interest  in 
all  the  partnership  property  to  B.  and  G.,  who  continue  to  carry  on  the  busineM.  By  tbs 
deed  of  dissolution,  B.  and  C.  covenant  to  pay  £49,600  to  A.,  by  instalments  of  £3000  anoo> 
ally ;  and  it  was  provided,  that  if  any  instalment  should  be  in  arrear  for  sixty  days,  A.  might 
enter  and  take  possession  of  all  the  partnership  property  for  bis  own  use ;  and  that  from  atiil 
after  such  entry,  the  assignment  thereby  made  of  A.*s  share  sboold  be  void  ;  and  B.  and  C. 
further  covenanted,  that  immediately  after  such  entry,  *'  or  in  lieu  of  such  entry,  so  soon  ss 
any  such  right  of  entry  should  arise''  they  would  re-assign  all  the  partnership  property  to  A. 
B.  afterwards  retires  from  the  concern,  and  assigns  his  share  to  C^  who  subsequently  beooinci 
bankrupt;  and  the  instalments  fall  into  arrear;  some  of  which,  however,  continue  to  be  paitl 
to  A.  by  G.'s  assignees  after  his  bankruptcy ;  and  the  assignees,  also,  receive  some  of  tbs 
debts  owing  to  the  original  6rm  of  A.,  B.,  and  C. : — Htld,  that  these  debts  were  not  to  bs 
considered  as  left  in  the  order  and  disposition  of  C.  at  the  time  of  his  bankruptcy,  with  tb« 
assent  of  A.,  and  that  the  assignees  were  accountable  to  A.  for  the  amount  received. 

The  first  of  these  petitions  was  that  of  a  creditor,  for  an  order  on  the 
assignees  to  pay  certain  moneys  to  the  petitioner,  pursuant  to  a  report 
of  the  commissioners.  The  second  was  a  cross-petition  of  the  assignees, 
praying  that  such  report  might  not  be  confirmed.  Both  petitions  were 
originally  presented  to  the  lord  chancellor  in  December,  1831,  and  were 
now  brought  on  for  hearing,  by  way  of  motion,  before  the  Court  of 
Review. 

The  petition  of  Ex  parte  Pemberton  stated,  that  on  the  15th  of  May, 
1826,  Pemberton  presented  a  former  petition  to  the  lord  chancellor, 
which  contained  the  following  facts  :-^The  bankrupt  had  carried  on  the 
business  of  an  iron-master  at  Coseley,  in  Staffordshire,  in  partnership 
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with  Samuel  Pemberton,  (the  father  of  the  petitioner,)  and  Benjamin 
Stokes,  and  Thomas  Stokes,  under  the  firm  of  Pembenon  and  Stokes. 
In  August,  1803,  Samuel  Pemberton  died ;  after  which  his  executors 
continued  to  carry  on  the  partnership  ^business  until  January,  1806, 
when  Benjamin  Stokes  retired  from  the  concern,  and  assigned  his  share 
to  the  continuing  partners.  In  the  same  year,  Samuel  Pemberton's 
executors  also  retired  from  the  copartnership;  when  the  bankrupt  and 
Thomas  Stokes  became  the  purchasers  of  their  share  in  the  freehold, 
copyhold,  and  leasehold  estates  of  tlie  partnership,  and  all  other  the  joint 
effects,  for  the  sum  of  je49,600,  which,  by  indenture  of  the  3d  of  Octo- 
ber, 1807,  was  secured  to  be  paid  to  the  executors  by  instalments  of 
jBSOOO  per  annum,  with  interest.  By  this  deed,  the  bankrupt  and 
Thomas  Stokes  covenanted  to  pay  all  the  debts  owing  by  the  partner- 
ship ;  in  consideration  of  which,  the  executors  conveyed  and  assured 
all  their  share  and  interest  in  the  partnership  business  and  eHects,  to  the 
bankrupt  and  Thomas  Stokes,  subject  to  the  payment  of  the  purchase- 
money  aind  interest,  and  the  partnership  debts,  which  the  bankrupt  and 
Thomas  Stokes  covenanted  to  pay,  and  charged  upon  their  respective 
sharas  in  the  partnership  estate  and  effects.  In  this  deed  were  contained 
the  following  provisoes  and  covenants  : 

After  a  covenant  by  George  and  Thomas  Stokes  to  pay  the  instal- 
ments of  jESOOO  on  the  24th  June  in  every  year,  it  was  declared,  that  as 
well  the  share,  or  shares,  and  interest,  of  the  executors  of  Samuel  Pem- 
berton, of  and  in  the  partnership  estates  and  property,  leasehold  pre- 
mises, and  mines,  situate  and  being  at  Coseley,  as  also  the  present  shares 
and  interest  of  the  said  George  Stokes  and  Thomas  Stokes,  of  and  in 
the  same  and  every  part  thereof,  should  be  from  thenceforth  subject  an  I 
liable  to  the  payment  of  the  said  sum  of  je4 9,600  and  interest,  by  the 
instalments  before  mentioned,  "  but  that  all  other  partnership  estates  and 
property  should  be  free  from  the  payment  of  the  same.'*  A  power  of 
distress  and  sale  was  given  to  the  executors,  as  to  the  partnership  estate 
and  property  at  Cosely,  in  case  default  should  be  made  hi  the  payment 
of  any  of  the  instalments,  for  the  space  of  thirty  days  after  the  same 
should  become  due ;  and  then  came  the  following  clauses. 

"  Provided  likewise,  that  hi  case  any  or  either  of  the  said  instalments, 
and  all  arrears  thereof,  shall  not  be  fully  paid  or  satisfied,  within  sixty 
days  next  after  the  same  shall  accrue  due  or  become  payable  as  afore- 
said, although  no  actual  demand  shall  have  been  made,  then  and  in 
such  case  it  shall  and  may  be  lawful  to  and  for  the  said  Mary  Pember- 
ton, Thomas  Pemberton,  and  Benjamin  Stokes,  as  executrix  and  execu- 
tors as  aforesaid,  or  any  or  either  of  them,  or  for  any  person  or  persons 
on  their  behalf,  or  by  their  or  any  or  either  of  their  order  or  direction,  to 
enter  into  and  upon  all  the  said  late  partnership  estates  and  property, 
leasehold  premises,  and  mines  at  Coseley  aforesaid,  or  any  part  thereof, 
in  the  name  of  the  whole,  and  to  seize  and  take  possession  of  all  mine- 
rals, and  the  forges,  foundries,  mills,  engines,  and  other  erections  and 
conveniences,  in  like  manner  in  all  respects  as  if  the  said  George  Stokes 
and  Thomas  Stokes  had  granted,  assigned,  and  conveyed  the  same 
estates  and  property  unto  the  said  Mary  Pemberton,  Thomas  Pemberton, 
Edwin  Pemberton,  and  Benjamin  Stokes,  as  executrix  and  executors  as 
aforesaid,  their  heirs,  executors,  administrators,  and  assigns :  And  also 
to  seize  and  keep,  to  and  for  their  or  his  sole  use  and  benefit,  all  build- 
ings, engines,  whimscys,  stock,  and  other  movable  or  fixed  property 
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whatsoever,  then  being  upon  the  said  premises,  without  rendering  any 
account  for  the  same,  and  the  profits  arising  and  to  arise  from  ttie  same 
premises,  and  every  part  thereof,  to  receive  and  take  to  and  for  the  sole 
use  and  benefit  of  the  said  Mary  Pemberton,  Thomas  Pemberton,  Ed- 
win Pemberton,  and  Benjamin  Stokes,  as  executrix  and  executois  as 
aforesaid,  without  giving  or  rendering  any  account  thereof,  or  being 
compellable  to  permit  the  book  or  books  of  account  of  the  reckoning 
bailiff  or  bailiffs,  to  be  examined  or  inspected  by  the  said  George  Stokes 
and  Thomas  Stokes:  And  from  and  after  such  last-mentioned  entry 
shall  be  made,  the  assignment  hereby  made,  and  ever\'  covenant  and 
agreement  herein  contained,  which  is  now  intended  to  be  performed  by 
the  said  Mary  Pemberton,  Thomas  Pemberton,  Edwin  Pemberton,  and 
Benjamin  Stokes,  as  executrix  and  executors  as  aforesaid,  shall  then 
cease,  determine,  and  be  utterly  void,  any  thing  hereinbefore  contained 
to  the  contrary  thereof  in  anywise  notwithstanding:  And  also,  that  from 
and  after  such  last-mentioned  entry  shall  be  made,  the  said  Mary  Pem- 
berton, Thomas  Pemberton,  Edwin  Pemberton,  and  Benjamin  Stokes, 
as  executrix  and  executors  as  aforesaid,  their  executors,  administrators, 
or  assigns,  shall  not  on  any  account,  or  under  any  pretence  whatsoever, 
be  accountable  for,  or  be  compelled  to  refund  or  repay  to  the  said  George 
Stokes  and  Thomas  Stokes,  any  of  the  instalments,  or  sums  of  money, 
which  shall  have  been  then  paid  by  them  in  part  of  or  towards  the  pur- 
chase-money, for  the  said  share  or  shares  of  the  said  partnership  estates 
and  proj)erty  hereby  assigned :  And  the  said  George  Stokes  and  Thomas 
Stokes  do  hereby,  for  themselves  respectively,  jointly,  and  severally,  and 
for  their  joint  and  several  heirs,  executors,  administrators,  and  assigns, 
further  covenant,  promise,  and  agree,  to  and  with  the  said  Mary  Pem- 
berton, Thomas  Pemberton,  Edwin  Pemberton,  and  Benjamin  Stokes, 
as  executrix  and  executors  as  aforesaid,  their  heirs,  executors,  adminis- 
trators, and  assigns,  in  manner  following ;  (that  is  to  say,)  that  they  the 
said  George  Stokes  and  Thomas  Stokes,  and  all  and  every^  person  or 
persons  seised  or  possessed  of  the  said  partnership  estates  and  property, 
or  of  any  part  thereof,  to  the  use  of  or  in  tnist  for  them,  or  cither  of 
them,  shall  and  will,  immediately  after  such  last-mentioned  entry  shall 
be  made  on  the  said  partnership  estates  and  property,  or  any  part  there- 
of, or  in  lieu  of  such  entry,  so  soon  as  any  such  right  of  entry  shall  rise 
as  aforesaid,  upon  request  of  the  said  Mary  Pemberton,  Thomas  Pem- 
berton, Edwin  Pemberton,  and  Benjamin  Stokes,  as  executrix  and 
executors  as  aforesaid,  or  any  or  either  of  them,  made  to  them  the  said 
George  Stokes  and  Thomas  Stokes,  or  either  of  them,  well  and  effectu- 
ally grant,  assign,  convey,  and  assure  all  the  said  late  partnership  estate 
and  property  unto  the  said  Mary  Pemberton,  Thomas  Pemberton,  Ed- 
win Pemberton,  and  Benjamin  Stokes,  as  executrix  and  executors  as 
aforesaid,  or  to  such  other  person  or  persons  as  they  shall  direct  or 
appoint,  upon  trust  that  they  do  and  shall  sell  the  same  estates  and 
property,  by  public  auction  or  private  contract,  and  out  of  the  money  to 
arise  from  such  sales,  that  they  do  and  shall  in  the  first  place  retain  and 
pay  the  said  sum  of  je49,600  and  interest,  or  so  much  thereof  as  shall 
then  remain  unpaid,  together  with  the  expenses  of  such  sale  and  entry, 
and  all  other  expenses  incident  thereto,  or  to  the  said  trusts;  and  theii 
in  trust  to  pay  the  overplus  money  arising  from  such  sale  (if  any)  unto 
the  said  George  Stokes  and  Thomas  Stokes,  their  executors,  admiaistre 
tors,  or  assigns." 
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The  bankrupt  and  Thomas  Stokes,  being  thus  possessed  of  the  entirety 
of  the  partnership  estate,  continued  to  carry  on  the  business  in  copart- 
nership together  until  the  10th  of  September,  1810,  when  Thomas  Stokes 
retired  from  the  concern,  and  George  Stokes  became  solely  possessed 
thereof,  subject  to  the  conditions  and  covenants  contained  in  the  inden- 
ture of  the  3(!  of  October,  1807. 

The  firm  of  Pemberton  and  Stokes,  before  the  retirement  of  the  ex- 
ecutors, was  indebted  unto  John  Ryland,  since  deceased,  in  the  sum  of 
£8941,  which  George  and  Thomas  Stokes  by  the  above  deed  covenanted 
to  pay.  During  the  time  that  the  partnership  was  carried  on  between 
George  Stokes  and  Thomas  Stokes,  this  debt  was  increased  to  the  sum 
of  ifi  10,441,  and  had  since,  by  non-payment  of  interest,  accumulated  to 
a  much  larger  sum. 

On  the  23d  of  March,  1812,  a  commission  of  bankrupt  issued  against 
George  Stokes. 

By  an  order  of  the  lord  chancellor,  bearing  date  the  28th  of  February, 
1825,  made  in  several  causes  then  depending, — and  by  indenture,  bear- 
ing date  the  4th  of  June,  1825,  which  was  executed  by  all  parties  inte- 
rested,  pursuant  to  the  directions  contained  in  such  order, — ^the  said  debt 
and  interest  due  to  John  Ryland  as  adrftinistrator  of  his  said  late  father, 
which  was  stated  then  to  amount  to  j61  3,000 ;  and  all  moneys  due  from 
the  bankrupt  and  Thomas  Stokes  to  the  executor  and  executrix  of  the 
said  Samuel  Pemberton,  deceased,  by  virtue  of  the  indenture  of  the  3d 
of  October,  1807,  and  all  securities  for  the  same,  became  legally  vested  in 
the  petitioner,  Edwin  Pemberton,  or  his  trustee,  for  his  sole  use  and 
benefit ;  and  the  sum  of  j836,000  was  then  due  to  him,  as  the  represent- 
ative of  his  late  father,  and  the  sum  of  JB  14,000,  also,  as  the  representa- 
tive of  John  Ryland,  deceased,  making  together  the  sum  of  de50,000;  for 
which  sum  the  petitioner  claimed- a  lien  upon  all  the  real  and  personal 
estate,  debts,  and  effects,  belonging  to  the  firm  of  Pemberton  and  Stokes, 
and  the  subsequent  partnership  of  the  bankrupt  and  Thomas  Stokes. 

The  petitioner  alleged,  that  the  assignees  had  received  debts  due  to 
these  two  firms,  as  well  as  divers  sums  of  money,  which  arose  from  the 
sale  of  certain  property  comprised  in  the  indenture  of  the  3d  of  October, 
1807,  to  the  amount  of  ^(310,000  or  upwards,  which  the  assignees  then 
held  in  their  hands,  or  in  the  hands  of  the  bankers  chosen  under  the 
commission,  and  which  sum  the  petitioner  was  apprehensive  that  the 
assignees  intended  to  divide  among  the  separate  creditors  of  the  bank- 
rupt. That  there  were  no  other  creditors  of  the  firm  of  Pemberton  and 
Stokes,  or  of  the  copartnership  of  George  and  Thomas  Stokes,  except 
the  petitioner,  and  that  the  partnership  property  of  these  two  firms  was 
an  msufficient  security  for  the  amount  of  the  several  debts  secured  on 
such  property.  That  the  petitioner  had  requested  the  assignees  to  cause 
the  estate  and  property,  which  were  so  subject  to  the  debts  due  to  the 
petitioner,  to  be  sold,  and  to  apply  the  proceeds,  after  payment  of  all 
expenses  and  encumbrances  (if  any)  in  reduction  of  such  debts,  and  to 
keep  a  separate  account  of  the  several  sums  of  money  received,  which 
constituted  a  part  of  the  joint  estate  of  the  firm  of  Pemberton  and  Stokes, 
and  of  the  joint  estate  and  effects  of  the  bankrupt  and  Thomas  Stokes, 
and  to  allow  him  to  prove  under  the  commission  for  the  amount,  which 
after  such  payment  might  remain  due  to  him  in  respect  of  the  said  seve- 
ral debts,  or  sums  of  money  so  vested  in  him,  pursuant  to  the  said  order, 
and  the  interest  due  and  to  become  due  thereon ;  and,  in  the  mean  time, 
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not  to  make  any  dividend  under  the  commission.  The  assignees  de- 
clining to  comply  with  this  application,  the  petitioner  presented  the  for- 
mer petition,  praying  that  the  estates  and  property,  which,  by  the  inden- 
ture of  the  3d  October,  1807,  were  subjected  and  made  liable  to  the 
payment  of  the  said  sums  of  money  due  to  the  petitioner  as  aforesaid, 
might  be  forthwith  sold  by  public  auction,  and  that  the  petitioner  might 
be  at  liberty  to  bid  at  the  sale :  that  it  might  be  referred  to  the  commis- 
sioners, to  take  an  account  of  what  was  due  to  the  petitioner;  and  that 
the  moneys  to  arise  from  such  sale,  after  payment  of  encumbrances,  and 
incidental  expenses,  might  be  paid  to  or  retained  by  him ;  that  the  as- 
signees should  be  directed  to  keep  a  separate  account  of  all  moneys 
received,  or  to  be  received  by  them,  constituting  a  part  of  the  estate  of 
the  firm  of  Pemberton  and  Stokes,  or  of  the  estate  of  the  bankrupt  and 
Tliomas  Stokes,  for  the  benefit  of  the  petitioner,  as  the  only  creditor  of 
either  of  the  said  firms ;  that  in  case  the  moneys  arising  by  such  sale 
should  be  insufficient  to  discharge  the  amount  of  what  should  be  so 
found  due  to  him,  he  might  be  at  liberty  to  prove  the  deficiency  under 
the  commission;  that  all  sums  of  money  received  by  the  assignees,  con- 
stituting any  part  of  the  estate  and  eflfects  of  the  firm  of  Pemberton  and 
Stokes,  or  of  the  bankrupt  and  Thomas  Stokes,  might  be  paid  to  liim,  in 
reduction  of  the  said  debt,  so  far  as  the  same  would  extend ;  and  that 
in  the  mean  time  the  assignees  might  be  restrained  from  making  any 
dividend  of  the  bankrupt's  estate  and  effects. 

The  above  was  the  substance  of  the  former  petition  presented  on  the 
15th  May,  1826. 

On  the  7th  August,  1826,  that  petition  came  on  to  be  heard  before  the 
then  vice-chancellor;  when  an  order  was  made  that  it  should  be  referred 
to  the  commissioners,  to  take  an  account  of  the  joint  estate  and  effects 
of  the  respective  firms  of  Pemberton  and  Stokes,  and  George  and  Tho- 
mas Stokes,  which  had  come  to  the  hands  of  the  bankrupt's  assignees, 
or  to  the  hands  of  any  person  or  persons,  by  their  or  either  of  their  order, 
or  for  their  or  either  of  their  use,  and  also  of  such  part  of  the  joint  estate 
and  effects,  as  was  then  outstanding;  and  that  the  commissioners  should 
also  take  an  account  of  what  was  due  to  the  petitioner,  both  as  assignee 
of  the  executors  of  his  late  father,  Samuel  Pemberton,  deceased,  and  as 
assignee  of  the  said  John  Ryland,  deceased,  from  the  joint  estate  and 
eflfects  of  the  said  finns  of  Pemberton  and  Stokes,  and  George  and  Tho- 
mas Stokes,  or  either  of  them ;  and  that  all  necessary  and  proper  par- 
ties should  be  examined  before  the  commissioners,  by  interrogatories,  or 
otherwise,  and  should  produce  upon  oath  all  deeds,  books,  papers,  and 
writings  in  their  custody  or  power,  relating  to  the  matters  in  question. 
And  the  assignees  were  restrained,  until  further  order,  from  making  any 
dividend  of  the  estate  and  eflfects  of  the  respective  firms  of  Pemberton 
and  Stokes,  and  George  and  Thomas  Stokes. 

From  this  order  the  petitioner  appealed  to  the  lord  chancellor,  who  by 
an  order,  bearing  date  the  4th  February,  1829,  declared  that  the  whole 
of  the  partnership  property  at  Coseley,  Eardington,  and  Billingsley,  and 
elsewhere,  in  the  deed  of  the  3d  October,  1807,  mentioned  or  referred 
to,  was  and  is  subject  and  liable  to  the  payment  of  the  several  sums  in 
the  original  petition  stated  to  be  due  to  the  petitioner,  and,  subject  to 
that  declaration,  he  confirmed  the  vice-chancellor's  order. 

The  present  petition  then  alleged,  that  at  a  meeting  of  the  commis- 
sioners, held  on  the  17th  August,  1830,  and  by  adjourmnent  on  the  fol 
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lowing  day,  pursuant  to  notice  in  the  London  Gazette,  and  in  obedience 
to  the  orders  before-mentioned,  the  commissioners  found  that  the  several 
debts  or  sums  of  money,  (amounting  to  the  sum  of  7445/.  14^.  Irf.,)  as 
mentioned  in  the  first  schedule  (a)  to  their  report  annexed,  which  consti- 
tuted a  part  of  the  joint  estate  and  effects  of  the  firm  of  Pemberton  and 
Stokes,  came  to  the  hands  of  the  assignees  of  the  bankrupt,  George 
Stokes ;  and  that  the  several  debts,  or  sums  of  money,  amounting  to  the 
sum  of  1568/.  8^.  lOd.,  and  mentioned  in  the  second  schedule  (A)  to  their 
report,  which  constituted  a  part  of  the  joint  estate  and  effects  of  the  firm 
of  George  and  Thomas  Stokes,  came  to  the  hands  of  the  said  assignees ; 
and  the  commissioners  adjourned  the  further  consideration  of  the  several 
matters  so  referred  to  them.  That  at  an  adjourned  meeting  of  the  com- 
missioners, held  on  the  12th  and  13th  October,  1830,  they  further  found 
that  the  estate  and  effects  particularized  in  the  third  schedule  to  their 
report  annexed,  which  constituted  a  part  of  the  joint  estate  and  effects 
of  the  firm  of  Pemberton  and  Stokes,  were  then  outstanding ;  and  that 
it  did  not  appear  to  them  that  any  part  of  the  joint  estate  and  effects  of 
the  firm  of  George  and  Thomas  Stokes,  was  then  outstanding ;  and  that 
the  sum  of  36,562/.  11^.  Hd.,  was  due  to  the  petitioner,  as  assignee  of 
the  executors  and  executrix  of  the  said  Samuel  Pemberton,  deceased,  for 
principal  and  interest  calculated  thereon,  up  to  the  11th  October,  1830, 
as  appeared  by  a  particular  thereof,  signed  by  the  petitioner,  and  exhi- 
bited to  them ;  subject  nevertheless  to  such  rents  and  profits  as  had  been 
received  by  the  petitioner,  in  consequence  of  his  having  entered  upon 
and  taken  possession  of  the  said  Coseley  ironworks  and  property,  parti- 
cularized in  the  said  third  schedule ;  but  that  such  rents  and  profits  had 
been  exceeded  by  the  moneys  expended  by  the  petitioner  in  the  neces- 
sary repairs  of  the  ironworks  and  property  since  he  took  possession 
thereof,  as  were  verified  before  the  commissioners  upon  the  oath  of  the 
petitioner;  and  the  commissioners  lastly  found,  that  the  sum  of  15,711/. 
18.y.  lOid.,  was  due  to  the  petitioner,  as  assignee  of  the  said  John  Ryland, 
for  principal-money  and  interest  calculated  thereon  to  the  11th  October, 
1830,  as  appeared  by  a  particular  thereof,  signed  by  the  petitioner,  and 
exhibited  to  the  commissioners. 

The  petition  then  alleged,  that  the  assignees  of  the  said  George  Stokes 

(a)  The  fint  schedule  was  as  follows: — 
'*  Schedule  No.  1. 
"  Schedule  of  the  estate  and  effectB^  which  were  the  joint  estate  and  eflects  of  Pemberton  and 
Stoker,  and  which  have  come  to  the  hands  of  the  as«ignees  of  Oeorge  Stokes. 

Johnxon*s  dividend  of  15$.  in  the  pound,  due  to  the  estate  of  Pemberton  and  £  $.  d. 

St.kes. 2256  11  1 

Stringer  part  of  Asthury  freehold 316     0  0 

Do.                        do 13  19  11 

Da                        do 10  0  0 

To  amount  received  from  Bradley  and  Co.  for  purchase  of  Yerdington  works, 

land,  and  houses. 3817  15  7 

Todo.                  do 522  10  0 

Thomas  Gitton,  purchase  of  land  and  houses  at  Yerdington 309  17  6 

7445  14     r* 

{h)  The  second  schedule  was  entitled  as  follows  :^— 
**  Schedule  of  the  estate  and  efiects,  which  were  the  joint  estate  and  efiecta  of  George  and 

Thomas  Stokes,  and  which  have  come  to  the  hands  of  the  assignees  of  George  Stokes.** 

The  items  cansistei]  of  various  debu  owing  to  the  firm  of  George  and  Thomas  Stokes,  at  the 

time  of  George  Stokes*s  bankruptcy. 
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retained  for  some  time  in  their  own  hands  the  moneys  mentioned  in  the 
first  and  second  schedule  to  the  report  of  the  commissioners,  and  used 
the  same  for  their  own  purposes,  and  thereby  made  considerable  profit ; 
that  they  some  time  ago  paid  the  whole  of  such  moneys  into  the  hands 
of  their  bankers,  who  allowed  them  interest  thereon,  and  that  such  sums 
have  ever  since  been  making  interest  to  a  very  considerable  amount. 
The  petitioner  therefore  claimed  to  receive,  in  part  liquidation  of  the 
debts  owing  to  him,  not  only  the  principal  sura  mentioned  in  the  first 
and  second  schedules,  but  also  all  the  profits  and  interest  which  had 
been  made  therewith,  or  had  accrued  due  thereon,  since  the  time  the 
same  respectively  came  into  the  hands  or  power  of  the  assignees,  and 
also  all  such  interest  as  should  accrue  due  thereon  before  the  said  suras 
should  be  paid  to  hiuL  And  the  petitioner  further  alleged,  that  all  the 
property  mentioned  in  the  said  three  schedules  would  be  greatly  insuifi- 
cient  for  the  payment  and  satisfaction  of  the  said  debts  due  to  him. 

It  was  then  stated,  that  by  a  decree,  made  on  the  9th  March,  1831, 
by  the  vice-chancellor,  in  a  cause  in  which  William  Spurrier  was  the 
complainant,  and  Samuel  Ryland,  the  petitioner,  Edwin  Pemberton, 
George  Talbot,  Joseph  Hancox,  and  others,  were  defendants,  it  was  de- 
clared, that  no  part  of  the  claim  of  the  petitioner,  as  assignee  of  the  said 
Samuel  Ryland,  (who  was  the  administrator  of  the  said  John  Ryland,) 
or  of  the  claim  of  the  petitioner  under  the  indenture  of  the  3d  October, 
1807,  ought  to  be  satisfied  out  of  the  shares  of  Thomas  Smith  and  David 
Smith,  (in  the  pleadings  in  the  said  cause  mentioned,)  in  the  Coseley 
new  colliery,  as  the  same  existed  on  the  3d  October,  1807,  nor  out  of  the 
shares  of  any  person  deriving  title  under  them ;  but  that  such  claims 
ought  to  be  satisfied  out  of  the  moiety  or  half-share  of  the  said  George 
Stokes  and  Thomas  Stokes  in  the  said  Coseley  new  colliery,  as  the  same 
existed  on  the  said  3d  October,  1807,  or  out  of  the  shares  or  interests  of 
the  persons  deriving  title  under  them  in  such  property,  so  far  as  such 
shares  or  interests  should  extend  to  satisfy  the  same,  but  without  preju- 
dice to  the  claims  of  the  petitioner  upon  any  other  estate  or  property  of 
the  said  George  Stokes  and  Thomas  Stokes,  or  either  of  them,  comprised 
in  the  said  indenture  of  the  3d  October,  1807.  And  it  was  ordered, 
(amongst  other  things,)  that  the  petitioner  and  all  other  parties  to  the 
suit,  as  the  master  should  direct,  should  join  in  the  sale  of  the  said  part- 
nership premises,  directed  by  the  decree  in  a  certain  cause  of  Jeffery  v. 
Smithy  including  other  property  therein  specified ;  that  the  petitioner, 
and  all  other  parties  were  to  be  at  liberty  to  bid  at  such  sale ;  and  that 
all  parties  should  produce  before  the  master,  upon  oath,  all  deeds,  books, 
papers,  and  writings,  in  their  respective  custody  or  power,  and  be  ex- 
amined upon  interrogatories,  as  the  master  should  direct,  reserving  costs 
and  further  directions,  and  any  further  application  to  the  court,  as  there 
should  be  occasion. 

The  petitioner  stated,  that  he  intended  to  take  proceedings  to  get  in 
the  remainder  of  the  purchase-moneys  for  the  said  Coseley  ironworks 
and  premises  in  the  said  third  schedule  mentioned,  or  such  parts  thereof 
as  should  appear  to  be  recoverable ;  and  that  the  assignees  ought  to 
assist  him  in  such  proceedings,  and  also  to  get  in  and  pay  to  him  the 
sum  of  555/.  lU.  9\d,  in  the  said  third  schedule  mentioned,  together 
with  any  interest  due  thereon.  And  he  finally  alleged,  that  the  whole 
of  the  moneys  to  arise  from  the  property  and  effects  mentioned  in  the 
said  several  schedules^  and  from  any  other  property  on  which  he  had 
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any  lien  or  claim  under  the  said  indenture,  or  otherwise,  would  be  very 
insufficient  to  satisfy  the  said  several  sums  of  36,562/.  11*.  H£^.,  and 
15,711/.  18*.  lOiflf.,  making  together  the  smn  of  52,274/.  9*.  lljc?.,  so 
found  by  the  said  commissioners  to  be  due  to  him,  as  executor  of  his 
late  father,  Samuel  Pemberton,  deceased,  and  as  assignee  or  representa- 
tive of  the  said  John  Ryland,  deceased. 

The  prayer  was,  that  the  said  Joseph  Hancox,  and  George  Talbot,  as 
surviving  assignees  of  the  bankrupt,  George  Stokes,  might  be  ordered  to 
pay  to  the  petitioner  the  said  several  sums  of  7445/.  14*.  Id.,  and  1568/. 
8.?.  lOd.,  so  found  by  the  report  of  the  commissioners  to  be  respectively 
part  of  the  joint  estate  and  effects  of  the  said  firms  of  Pemberton  and 
Stokes,  and  George  and  Thomas  Stokes,  and  then  in  the  hands  or  power 
of  the  assignees,  together  with  the  amount  of  the  profits  and  interest 
made  thereon,  since  the  same  first  came  to  their  hands  or  power,  in  part 
payment  of  the  said  several  sums  of  36,562/.  1 1*.  Hd.y  and  15,71 1/.  IS-y. 
lOi^.,  by  the  same  report  found  to  be  due  to  the  peihioner;  that,  if  ne- 
cessary, an  account  might  be  taken  of  such  profits  and  interest ;  that  the 
said  assignees  might  be  ordered  to  get  hi  and  pay  to  the  petitioner,  or 
to  assist  him  in  getting  in,  the  outstanding  property  mentioned  in  the 
said  third  schedule  to  the  report  of  the  commissioners,  and  that  the  same, 
when  got  in,  might  be  applied  in  furtlier  liquidation  of  the  said  debts 
due  to  the  petitioner ;  and  that  the  assignees  miglit  pay  the  costs  of  the 
present  application,  as  well  as  of  all  former  proceedings. 

In  opposition  to  tlie  prayer  of  this  petition,  the  affidavit  of  the  bank- 
rupt, George  Stokes,  stated,  that  by  tiie  deed  of  dissolution  of  the> 
partnership  of  Pemberton  and  Stokes,  all  the  debts  due  to  lliat  firm 
were  absolutely  assigned  to  George  and  Thomas  Stokes;,  and  tliat  after 
Thomas  Stokes  withdrew  from  the  partnership,  they  became  due  to  the 
bankrupt,  and  in  particular  a  debt  of  3008/.  14*.  9d,  from  Johnson  &  Co., 
on  which  the  bankrupt's  assignees  had  received  a  composition  of  15*.  in 
the  pound,  amounting  to  2256/.  11*.;  that  at  the  time  of  his  bankruptcy, 
he  was  entitled  to  receive  this  debt,  if  Johnson  &  Co.  had  been  en- 
abled to  pay  it,  and  tiiat  he  was  then  the  actual  owner  of  it,  and  that 
Johnson  &  Co.  well  knew  that  fact;  that  three  other  sums  of  £515^ 
13/.  19*.  lid,,  and  £10,  mentioned  in  the  first  schedule  to  the  commis- 
sioners' report,  were  paid  to  his  assignees  as  the  purchase-money  for 
part  of  an  estate  at  Astbury,  in  Shropshire,  which  belonged  to  him  at 
the  time  of  his  bankruptcy,  and  was  his  own  sole  and  separate  estate : 
that  the  sum  of  3817/.  15*.  7d,,  also  mentioned  in  the  first  schedule,  was 
in  like  manner  received  by  the  assignees  on  account  of  the  sale  of 
certain  works  and  premises  at  Eardington,  in  Shropshire,  of  which  the 
bankrupt  was  likewise  the  sole  owner  at  the  time  of  his  bankruptcy ; 
that  the  sum  of  522/.  10*.,  mentioned  in  the  first  schedule,  was  inserted 
therein  by  mistake ;  and  that  the  sum  of  309/.  17*.  6d.  was  received  by 
the  assignees  for  the  purchase  of  a  house  and  land  by  one  Thomas 
Gitton.  That  all  the  sums  mentioned  in  the  second  schedule  were  re- 
ceived, either  for  debts  due  to  the  firm  of  George  and  Thomas  Stokes, 
and  assigned  by  Thomas  Stokes  to  the  bankrupt  at  the  time  of  the  disso- 
lution of  their  partnership,  or  for  debts  contracted  separately  with  the 
bankrupt  since  the  dissolution  of  that  partnership ;  and  that  all  the 
different  persons,  from  whom  the  first  description  of  debts  were  duo, 
had  full  knowledge  that  the  debts  belonged  to  the  bankrupt,  and  that 
ne  was  the  sole  person  entitled  to  receive  them ;  that  the  sum  of  555/. 
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1  \s.  9id.f  mentioned  in  the  third  schedule,  was  a  moiety  of  the  balance 
of  the  moneys  arising  from  the  sale  of  the  Billiugsley  works,  which 
also  belonged  to  the  bankrupt  at  the  time  of  his  bankruptcy ;  that  the  said 
two  several  sums  of  36,562/.  11*.  lid.  and  15,711/.  18*.  lOirf.,  making 
together  the  sum  of  52,274/.  9*.  lljc?.,  found  by  the  commissioners  ti 
be  due  to  the  petitioner,  included  interest  calculated  down  to  the  11th 
October,  1830,  although  the  commission  issued  against  the  bankrupt  on 
the  23d  March,  1812  ;  and  that  by  calculating  the  interest  down  to  the 
date  of  the  commission  only,  the  said  sum  of  36,562/.  11*.  li^.  would 
be  reduced  to  14,424/.  5s.  9fl?.,  and  the  sum  of  15,711/.  18*.  lOid.Xo 
6827/.  12*.  Sid.y  making  together  the  sum  of  21,251/.  18*.  5id.;  that  a 
dividend  of  2*.  6d.  in  the  pound  was  declared  on  the  2d  July,  1816, 
leaving  a  balance  of  593/.  7*.  lOid.  in  the  hands  of  the  assignees,  and  that 
the  whole  of  the  moneys  contained  in  the  first  and  second  schedules  to  the 
commissioners'  report,  (except  the  composition  from  the  estate  of  Joluison 
&  Co.,  of  2256/.  11*.  Id.,)  had  been  received  previous  to  such  dividend 
being  declared,  and  that  no  money  (except  that  sum)  in  the  hands  of 
the  assignees  was  produced  for  any  purpose  which  belonged  to  the  fimi 
of  Pemberton  and  Stokes, or  George  and  Thomas  Stokes;  that  the  deed 
of  dissolution  of  the  partnership  of  Pemberton  and  Stokes  of  the  3d 
October,  1807,  by  which  the  de49,000  and  niterest  was  secured  to  the 
executors  of  Samuel  Pemberton  upon  the  entirety  of  the  partnership 
estates  and  property  at  Coselcy,  expressly  stated  that  all  the  other  part- 
nership estates  and  property  should  be  free  from  the  payment  of  the 
same,  and  was  so  understood  by  the  bankrupt  w^hen  he  executed  sudi 
deed ;  and  that  he  would  not  have  executed  it,  if  he  had  understood 
that  any  other  of  the  partnership  estates  were  to  be  charged  with  the 
payment  of  this  sum;  and  that  the  petitioner,  in  March,  1826,  entered 
into  and  took  possession  of  the  Coseley  estates,  without  accounting  for 
the  rents  and  profits. 

The  assignees  made  an  affidavit  to  the  same  effect;  and  which  further 
stated,  that  they  had  not  for  auy  period  of  time  retained  the  moneys 
mentioned  in  the  first  and  second  schedules  in  their  own  hands,  or  used 
the  same  for  their  own  purpose,  or  otherwise  made  any  profit  thereof, 
excopt  for  the  benefit  of  the  bankrupt's  estate;  and  that  they  were 
advised,  that  before  the  petitioner  was  entitled  to  prove  any  debt  under 
the  bankrupt's  estate,  he  must  first  avail  himself  of  the  several  liens  and 
securities,  which  he  claimed  as  assignee  of  the  executors  of  Samuel 
Pemberton,  or  of  John  Ryland. 

It  also  appeared  in  evidence,  that  the  assignees  had  paid  the  instal- 
ments to  the  executors  of  Samuel  Pemberton,  for  a  period  of  five  years 
after  the  bankruptcy  of  George  Stokes. 

Mr.  Swanston,  Mr.  Montagtt,  and  Mr.  G.  L.  Russell,  who  appeared 
in  support  of  the  petition  of  Ex  parte  Hancox,  excepting  to  the  report 
of  the  commissioners,  applied  their  arguments  in  the  first  instance  to 
the  sum  of  2256/.  11*.  \d.,  specified  in  the  first  schedule. 

By  the  deed  of  dissolution  of  the  partnership  of  Pemberton  and 
Stokes,  what  was  before  the  joint  property  of  that  firm  became  after- 
wards the  property  of  George  and  Thomas  Stokes ;  and  by  the  subse- 
quent assignment  from  Thomas  Stokes  to  George  Stokes,  all  the  property 
and  debts  of  the  original  partnership  became  vested  in  George  Stokes, 
and  were  in  his  order  and  disposition  at  the  time  of  his  bankruptcy, 
Buljjct  only  to  the  provisions  of  the  deed  of  the  3d  October,  1807. 


1  Deacon,  421.  713 

The  right  of  the  joint  creditors  of  the  firm  of  Pemberton  and  Stokes, 
against  the  joint  property  remaining  in  specie,  would  depend  upon  the 
bona  fides  of  the  parties  dissolvmg  their  partnership;  and,  there  being 
nothing  in  this  instance  to  impeach  the  bona  fides  of  the  transaction, 
the  joint  creditors  would,  after  the  dissolution  of  the  partnership  and 
the  subsequent  assignment,  have  no  claim  against  the  joint  property, 
which  must  then  be  considered  as  the  separate  property  of  George 
Stokes ;  Ex  parte  fVilliams,  1 1  Ves.  3.  It  appears,  that  notice  was 
given  to  Johnson  &  Co.,  both  of  the  dissolution  of  the  partnership  of 
Pen\berton  and  Stokes,  and  of  that  of  George  and  Thomas  Stokes ;  so 
that  the  debt  due  from  Johnson  &  Co.  became  the  absolute  property  of 
George  Stokes;  and  the  hiterest,  which  was  previously  in  the  three, 
became  the  separate  interest  of  one.  The  debt  due  from  Johnson  &  Co. 
was  in  the  order  and  disposition  of  George  Stokes,  within  the  principle 
of  all  the  cases  on  that  subject ;  Ryail  v.  Rolley  1  Atk.  165;  Holroyd  v. 
Gwynne^  2  Taunt.  176;  Horti  v.  Baker,  9  East,  215;  Clarke  v.  Crown- 
shawy  3  B.  &  AdoL  804,  (23  E.  C.  L.  R.  190;)  Ex  parte  Dale,  Buck,  365; 
Bx  parte  Enderby,  2  B.  &  C.  389,  (9  E.  C.  L.  R.  122.)  In  the  last  case, 
where  all  the  partnership  stock  and  eifects  were,  by  the  agreement  for 
the  dissolution  of  a  copartnership  between  two  partners,  left  in  the 
possession  of  the  continuing  partner,  who  was  to  receive  and  pay  all 
the  debts  due  to  and  from  the  concern,  and  to  repay  by  instalments  the 
capital  brought  in  by  the  retiring  partner, — and  the  continuing  partner 
carried  on  the  business  for  a  year  and  a  half,  when  he  became  bank- 
rupt,— it  was  held,  that  all  the  partnership  property  and  effects  so  left  in 
his  hands,  and  also  the  debts  due  to  the  concern,  passed  to  his  assignees, 
as  being  in  the  order  and  disposition  of  the  bankrupt,  within  the  intent 
and  meaning  of  the  bankrupt  law. 

Mr.  Spence,  and  Mr.  Duckworth,  contri,  in  support  of  the  petition, 
Ex  parte  Pemberton, 

The  case  of  Ex  parte  JVilliains,  which  has  been  cited  by  the  other 
side,  has  nothing  whatever  to  do  with  the  present  case.  The  question 
there  was  merely  one  between  the  joint  and  separate  creditors  of  the 
bankrupt,  and  involved  no  point  of  order  and  disposition.  We  rely  on 
the  words  of  the  72d  sect,  of  the  6  Geo.  4,  c.  16,  which  declares,  that  if 
the  bankrupt  "  shall,  by  the  cons(3nt  and  permission  of  the  true  owner 
thereof,  have  in  his  possession,  order,  or  disposition,  any  goods  or  chat- 
tels, whereof  he  was  reputed  owner,  or  whereof  he  had  taken  upon  him 
the  sale,  alteration,  or  disposition,  as  owner,  the  commissioners  shall 
have  power  to  sell  and  dispose  of  the  same,  &c.''  Now,  in  this  case, 
the  whole  share  and  interest  of  the  executors  of  Samuel  Pemberton,  in 
the  partnership  debts  and  effects,  was  absolutely  conveyed  and  assigned 
by  them  to  the  bankrupt  and  Thomas  Stokes.  Who  then  were  the 
owners  of  these  debts  and  effects  ?  Is  not  the  assignee  of  a  debt  the 
owner  of  the  debt,  and  as  such  entitled  to  receive  it?  In  the  present 
case,  so  long  as  George  and  Thomas  Stokes  continued  to  pay  the  yearly 
instalments  of  de3000,  they  were  entitled  to  receive  the  debts, — and  in 
like  manner  George  Stokes  was  entitled  to  receive  them,  after  the  retire 
ment  of  Thomas  Stokes.  In  Ex  parte  fVatkins,  4  Deac.  &  C.  97. 
1  Mont.  &  A.  696,  the  chief  judge  says,  that  the  mischief  intended  to  be 
remedied  by  the  72d  sect,  was,  where  the  possession  was  in  one  person, 
and  the  title  in  another.  This  case,  therefore,  is  not  within  the  mischief 
contemplated  by  the  act ;  and  is  distinguishable  from  Clark  v.  Crown* 
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shabby  and  that  class  of  cases,  where  the  title  was  in  a  third  person,  and 
the  possession  in  the  bankrupt. 

Sir  G.  Rose. — This  does  not  appear  to  me  to  be  a  case  of  order  and 
disposition,  but  one  of  the  actual  transfer  of  property.  The  deed  of  dis- 
solution of  the  partnership  provides,  that  the  banknipt  and  Thomas 
Stokes  are  trustees  for  all  this  species  of  property,  which  was  cliarged 
with  the  payment  of  the  purchase-money,  and  the  partnership  debts. 
And  the  question  is,  whether  the  assignees  of  the  bankrupt,  when  they 
took  possession  of  this  property,  did  not  take  it  for  all  the  purposes  of 
the  deed.  ^ 

Sir  J.  Cross. — ^The  clause  of  order  and  disposition  in  the  bankrupt  act, 
certainly,  does  not  extend  to  trust  property. 

Mr.  Swanstofij  in  reply, — and  Mr.  Montagriy  and  Mr.  G.  Z.  Busseil, 
by  permission  of  the  court, — offered  some  further  observations  on  tlie 
provisions  and  the  effect  of  the  deed  of  the  3d  October,  1807,  which, 
they  said,  they  had  not  sufficiently  adverted  to  in  their  argument  yester- 
day.    That  deed  provided,  that  in  case  any  instalment  should  not  be 
fully  paid  or  satisfied  within  sixty  days  after  the  same  should  have 
become  due,  it  should  be  lawful  for  Pemberton's  executors  to  enter  upon 
the  partnership  estate  and  mines  at  Coseley,  and  to  seize  and  take  pos- 
session of  all  minerals,  and  the  forges,  foundries,  mills,  engines,  and 
other  erections,  in  like  manner,  in  all  respects,  as  if  George  and  Thomas 
Stokes  had  granted,  assigned,  and  conveyed  the  same  to  the  executors ; 
and  also  to  seize  and  keep  all  the  movable  or  fixed  property  thereon, 
for  their  sole  use  and  benefit,  without  rendering  any  account  for  the 
same.     And  it  was  declared,  that  after  such  entry  the  assignment  thereby 
made  should  then  cease  and  determine  and  be  utterly  void.     [Ebskine, 
C.  J.     By  Lord  Lyndhurst's  order  of  the  4th  February,  1829,  it  is  de- 
clared, that  the  whole  of  the  partnership  property,  not  only  at  Coseley, 
hut  also  at  Eardington  and  Billingsley,  and  elsewhere,  was  subject  to 
the  paytnent  of  the  debt  due  to  the  petitioner.]     That  declaration  is 
inconsistent  with  the  deed  of  the  3d  October,  1807 ;  for  it  is  there 
expressly  stated,  that  all  the  other  partnership  estates  and  property  shall 
be  free  from  the  payment  of  such  debt.     This  provision,  therefore, 
excludes  the  petitioner  from  any  lien  on  any  other  partnership  property 
than  that  at  Coseley.     But  we  contend,  that  this  is  a  clear  case  of  order 
and  disposition,  in  regard  to  the  Coseley  property.     If  A.  and  B.  are 
partners,  and  A.  retires  and  assigns  the  debts  to  B.,  and  both  become 
bankrupt,  no  one  will  dispute,  that  if  notice  is  not  given  of  the  dissolu- 
tion and  assignment  to  the  partnership  debtors,  the  debts  must  be  consi- 
dered to  be  in  the  order  and  disposition  of  A.  and  B.     They  say,  on  the 
other  side,  that  in  the  present  case  the  bankrupt  himself  was  the  true 
owner  of  this  property,  which  does  away  with  the  question  of  reputed 
ownership.     But,  to  the  extent  of  the  lien  of  any  other  person  on  the 
property,  we  say,  that  that  person  ought  to  be  considered  as  the  true 
owner;  and  that  the  petitioner  must,  therefore,  to  the  extent  of  his 
interest  in  the  property  on  which  he  claims  a  lien,  be  held  to  be  such 
true  owner.    The  other  side  are  in  this  dilemma :  they  must  either  allow 
the  bankrupt  to  be  the  absolute  owner  of  the  property,  in  which  case  it 
will  be  disengaged  from  any  lien, — or,  if  they  claim  a  lien  on  it,  then  the 
property  must  be  held  to  be  left  in  the  possession  of  the  bankrupt  as 
reputed  owner,  and  to  be  in  his  order  and  disposition  at  the  time  of  his 
bankruptcy.     There  are  two  sections  in  the  statute,  wliich  are  applicable 
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to  this  case ;  the  72d,  which  relates  to  reputed  ownsrship, — and  the  79th, 
which  applies  to  cases  of  trust,  where  the  bankrupt  has  the  legal,  but 
not  the  beneficial  ownership.  The  arguments  on  the  other  side  would 
lead  to  inextricable  confusion  between  the  72d  and  79th  sections.  It  is 
important  to  consider  the  nature  of  the  d(Jmiiiion,  which  George  Stokes 
had  at  the  time  of  his  bankruptcy  over  the  property,  on  which  this  lien 
claimed.  It  was  either  an  absolute,  or  a  qualified  right.  If  it  was  a 
quaUfied  right,  could  he  havie  sued  for  the  partnership  debts,  as  he  is 
empowered  to  do  by  the  deed  of  dissolution  ?  It  appears,  that  due  no- 
tice was  given  to  the  partnership  debtors  of  the  assignment  of  the  debts. 
Then,  who  but  the  bankrupt  was  the  reputed  owner  of  them  ?  In  fact, 
he  was  the  absolute  owner ;  for  there  was  no  default  in  the  payment  of 
any  of  the  instalments,  until  after  the  bankruptcy.  [Sir  J.  Cross.  The 
petitioner  contends,  that  although  the  partnership  property  was  left  in 
the  order  and  disposition  of  the  bankrupt,  yet  that  Pemberton's  execu- 
tors had  a  contingent  interest  in  it,  in  the  nature  of  a  trust.]  This  can- 
not be  considered  as  the  case  of  a  trust ;  for  no  trust  is  declared  by  the 
deed,  by  which  the  property  was  assigned.  Lord  Eldon  has  indeed 
said,  that  nothing  could  be  easier,  when  partners  dissolve  their  partner- 
ship, than  to  prevent  any  question  of  order  and  disposition  from  inter- 
fering with  the  rights  of  the  retiring  partner,  by  executing  a  trust-deed, 
and  constituting  the  continuing  partner  a  trustee  to  receive  and  pay  the 
partnership  debts.  But  there  is  nothing  of  the  kind  in  this  case.  The 
deed  here  is  similar  in  its  provisions  to  the  deed  of  dissolution  in  Horn 
v.  Baker ^  9  East,  215,  where  Lord  Ellenborough  says,  "  that  however 
consistent  the  possession  of  the  continuing  partners  might  have  been  with 
the  deed,  it  would  only  have  shown  that  the  deed  itself  was  the  fraud 
which  the  statute  meant  to  guard  against.*'  And  he  concludes  his 
judgment  in  these  words :  "  The  principle  is,  that  in  all  cases,  where, 
by  the  consent  and  permission  of  the  true  owner  of  goods,  a  trader  in 
possession  has  the  apparent  ownership,  and,  incidental  to  that,  the  order 
and  disposition  of  them, — ^and  no  other  circumstance  appears  to  control 
such  apparent  ownership,  and  show  that  the  trader  was  not  the  real 
owner, — the  true  owner,  permitting  the  trader  to  exhibit  this  appear- 
ance, does  it  at  his  peril. 

Erskine,  C.  J. — From  the  heading  of  the  schedule  on  which  this 
question  arises,  I  at  fii^t  thought  that  the  commissioners  had  decided, 
that  the  debt  due  from  Johnson  &  Co.  was  still  part  of  the  joint  estate 
of  Pemberton  and  Stokes,  as  the  result  of  the  law  and  the  fact ;  but,  on 
referring  again  to  the  schedule,  I  find  that  they  merely  state  it  as  a  debt 
due  to  the  estate,  which  had  afterwards  come  to  the  assignees  of  George 
Stokes.  The  substantial  question  is,  whether  the  petitioner  is  entitled  to 
treat  this  debt  as  part  of  the  joint  estate  of  Pemberton  and  Stokes,  or 
whether  it  must  be  considered  as  belonging  to  the  separate  estate  of 
George  Stokes.  If  it  belongs  to  the  joint  estate,  then,  according  to  the 
terms  of  the  lord  chancellor's  order,  it  Avould  be  subject  and  liable  to  the 
payment  of  the  several  sums  which  are  in  the  original  petition  stated  to 
be  due  to  the  petitioner.  On  the  part  of  the  assignees  it  has  been  argued, 
that  this  debt  must  be  held  to  be  the  separate  property  of  George  Stokes, 
and  that  it  must  be  taken  to  have  been  in  his  order  and  disposition  at 
the  time  of  his  bankruptcy.  But,  as  it  seems  to  me,  the  question  of  order 
and  disposition  does  not  arise  in  this  case.  There  is  no  doubt  that  the 
djebt  was,  originally,  a  joint  debt  due  to  the  firm  of  Pemberton  and 
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Stokes,  and  was  afterwards  assigned  by  Pemberton *s  executors  to  George 
and  Thomas  Stokes,  and  subsequently  by  Thomas  Stokes  to  George 
Stokes,  with  due  notice  to  the  debtors  of  each  assignment;  which  is 
quite  sufficient  to  pass  the  property  in  a  chose  in  action.  It  is  clear, 
therefore,  that  if  George  Stokes  had  gone  to  the  debtors  and  received 
this  debt,  he  would  have  been  fully  entitled  to  do  so,  as  the  party  to 
whom  the  debt  of  right  belonged.  Now,  the  section  of  the  bankrupt 
act  relating  to  order  and  disposition  does  not  apply  to  a  case  of  this  de- 
scription ;  but  only  to  cases  where  a  party  not  being  the  true  owner  of  a. 
chattel,  is  allowed  to  have  the  order  and  disposition  of  it,  as  if  he  was 
the  true  owner.  But  here  George  Stokes  himself  was  the  true  owner 
of  this  debt.  The  present  case,  therefore,  cannot  be  brought  within  the 
clause  of  the  statute  before  mentioned,  nor  within  the  particular  mis- 
chief it  was  intended  to  remedy ;  for  George  Stokes  took  the  propeny 
in  the  debt,  as  realy  and  not  as  apparent,  owner.  The  question  then,  as 
it  appears  to  me,  can  be  considered  without  any  reference  whatever  to 
the  clause  of  order  and  disposition.  By  the  deed  of  the  3d  October, 
1807,  it  was  made  a  condition,  that  if  any  of  the  instalments  of  J83OO0 
should  not  be  paid  within  sixty  days  after  the  same  should  respectively 
become  payable,  a  double  option  should  be  given  to  Pemberton's  exe- 
cutors, namely,  either  to  enter  upon  all  the  partnership  estates  and  pro- 
perty at  Coseley,  in  which  case  the  assignment  thereby  made  was  de- 
clared to  be  void ; — or,  in  lieu  of  such  entry,  to  take  a  conveyance  from 
George  and  Thomas  Stokes  of  all  the  said  late  partnership  estate  and 
property,  upon  trust — for  what  purpose  ?  Why,  to  sell  the  same,  and 
out  of  the  proceeds  of  the  sale,  to  retain  the  sum  of  £49,600,  or  so  much 
thereof  as  should  then  remain  unpaid.  The  deed  provides,  that  in  case 
default  is  made  in  the  payment  of  the  instalments,  and  the  executors 
enter  on  the  possession  of  the  property,  the  assignment  only  shall  be 
void,  and  not  the  whole  deed.  Now,  it  is  clear  that  George  Stokes,  at 
the  time  of  his  bankruptcy,  held  all  the  property  which  had  belonged  to 
the  partnership  of  Pemberton  and  Stokes,  subject  to  this  condition  in  the 
deed.  Therefore,  although  the  executors  were  not  the  actual  owners 
of  this  property,  they  stood  in  the  character  of  mortgagees  of  it  from 
George  Stokes.  After  the  bankruptcy,  the  instalments  fell  in  arrear,  and 
the  petitioner,  as  the  assignee  of  the  executors,  exercised  the  right  given 
them  by  this  deed ;  and  the  assignment  of  the  prpperty  to  the  Stokes  be- 
came void.  Then,  in  what  way  did  the  assignees  of  George  Stokes  take 
this  property,  after  his  bankruptcy  ?  They  took  it,  of  course,  subject  to 
the  conditions  of  the  deed  under  which  it  was  held  by  the  bankrupt. 
If  the  assignees,  therefore,  received  the  money  in  question  from  Johnson 
&  Co.,  after  the  banliruptcy  of  George  Stokes,  they  received  it  in  trust 
for  the  parties  entitled  to  it  under  the  deed  of  October,  1807.  Conse- 
quently, the  petitioner  is  entitled,  under  the  lord  chancellor's  order,  to 
have  the  sum  of  2256/.  11*.  Id.  taken  into  account,  as  the  joint  property 
of  Pemberton  and  Stokes. 

Sir  J.  Cross. — The  question  we  have  to  decide  in  this  case,  is  one  of 
very  great  importance.  On  that  account,  I  felt  anxious  to  hear  e?ery 
thing  that  could  be  said  by  the  counsel  for  the  assignees ;  and,  after  the 
best  consideration  I  can  give  to  the  case,  my  impression  is,  I  confess,  in 
favour  of  the  petitioner,  Pemberton.  And  I  feel  the  less  hesitation  in 
expressing  that  opinion,  concurring,  as  I  do,  with  my  learned  colleagues, 
that  this  is  not  a  case  of  order  and  disposition.     On  the  face  of  the 
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onginal  petition,  which  was  presented  nine  years  ago,  the  assignees 
might  possibly  have  raised  that  question,  though  I  am  inclined  to  think 
that  it  would  not  have  been  considered  a  tenable  point,  even  at  that 
time.  The  state  of  facts  I  collect  to  be  this :  The  property  in  question 
was  a  debt  due  from  Johnson  &  Co.  to  Pemberton  and  Stokes.  Pem- 
berton  dies,  and  his  executors  assign  his  interest  in  the  partnership 
property,  absolutely,  to  the  two  Stokes;  afterwards,  Thomas  Stoke.*' 
retires  from  the  concern,  leaving  George  Stokes  alone  in  the  possession 
of  the  partnership  property.  Upon  George  Stokes's  bankruptcy,  his  as- 
signees have  undoubtedly  a  right  to  take  all  the  joint  effects,  as  the 
property  of  George  Stokes ;  but  then  they  must  take  them  subject  to  a 
contingent  interest,  which  vested  in  the  petitioner,  as  the  representative 
of  Samuel  Pemberton,  after  the  bankruptcy  of  George  Stokes ;  and  it 
was  not  until  after  the  interest  so  vested  in  the  petitioner,  that  the 
assignees  received  the  amount  of  the  composition  from  Johnson  and  Co., 
which,  by  the  provisions  of  the  deed  of  1807,  the  petitioner  was  entitled 
to  have  assigned  over  to  him.  It  appears  to  me,  that  George  Stokes 
was  the  true  owner  of  this  property,  subject  only  to  the  lien  of  the  peti- 
tioner; and,  consequently,  that  the  72d  section  of  the  bankrupt  act 
does  not  apply  to  the  circumstances  of  this  case.  Nor  does  the  case  of 
Ex  parte  Williams^  11  Ves.  3,  which  has  been  cited  by  the  counsel  for 
the  assignees,  in  any  way  bear  upon  the  present  question ;  for,,  there, 
the  retiring  partner's  share  was  absolutely  assigned  to  the  continuing 
partner ;  but  here,  a  contingent  interest  in  the  partnership  property  was 
expressly  reserved  to  the  executors.  In  Horn  v.  Bakery  9  East,  215,  too, 
the  outgoing  partner  was  the  owner  of  the  chattels,  and  permitted  the 
continuing  partner  to  have  the  use  of  them  until  the  period  of  his  bank- 
ruptcy. The  great  question  there  was,  whether  the  plaintiff  was  not 
the  true  owner  of  certain  implements  and  fixtures,  and  had  not  left  them 
in  the  bankrupt's  possession  as  reputed  owner;  and  it  was  decided,  that 
the  movable  implements  were  in  the  order  and  disposition  of  the  bank- 
rupt. In'  the  present  case,  I  think  that  Pemberton  had  a  lien  on  the 
property  assigned  to  George  and  Thomas  Stokes,  for  the  amount  of  the 
purchase-money;  and  that  he  was  entitled  to  be  paid  out  of  such 
property,  in  case  default  was  made  in  the  payment  of  any  of  the  instal- 
ments. The  petitioner  appears  to  have  been  guilty  of  some  delay  in 
this  matter ;  for  it  is  certainly  rather  extraordinary,  that  we  should  now 
have  to  decide  this  question  twenty-two  years  after  the  issuing  of  the 
commission.  But  this  delay  may  possibly  be  explained;  and  as  the 
question  is  now  brought. before  us,  we  are  bound  to  deal  with  it  in  the 
best  manner  we  can ;  and  I  am  of  opinion,  that  the  petitioner  is  entitled 
to  the  prayer  of  his  petition,  as  far  as  regards  the  sum  of  225GL  1  Is.  Id, 
•mentioned  in  the  first  schedule. 

Sir  G.  Rose. — The  opinion  I  entertained  yesterday  upon  this  case  was 
the  same,  as  that  which  has  been  expressed  by  the  rest  of  the  court  to- 
day. The  question  now  before  us  is,  in  what  way  this  specific  property  is 
to  be  dealt  with,  with  reference  to  the  72d  section  of  the  bankrupt  act,  and 
the  provisions  of  the  deed  of  October,  1807;  and  to  enable  us  to  decide 
this  question,  we  must  ascertain  who  was  the  true  owner  of  the  proper- 
ty; and  then  see  how  far  the  party,  whom  we  may  find  to  be  the  true 
owner  of  the  property,  was  a  consenting  party  to  its  being  left  in  the 
possession  of  the  bankrupt.  The  circumstances  of  the  present  case  are 
different  firom  those  in  Ex  parte  Dale,  Uuck,  365 ;  for  the  vendor,  in  tliat 
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case,  had  only  contracted  to  sell  the  property,  and  the  bankrupt  was  let 
into  possession  of  it,  without  any  conveyance  being  executed  to  him ; 
and  it  was  therefore  decided,  that  the  vendor  was  the  true  owner  of  the 
property.  But  here,  by  the  deed  of  October,  1807,  the  executors  of 
Samuel  Pemberton  conveyed  and  assigned  all  their  share  and  interest  in 
the  partnership  property  to  the  bankrupt  and  Thomas  Stokes.  Where 
one  partner,  retiring  from  a  concern,  assigns  his  share  in  the  partnership 
effects  to  the  continuing  partners,  and  the  latter  become  bankrupt,  there 
can  be  no  question  but  that  the  commissjioners  are  empowered  to  deal 
with  it  as  the  property  of  the  continuing  partners,  and  that  it  will  vest 
in  the  assignees.  What  Lord  Eldon  has  observed,  with  respect  to  the 
mode  of  preventing  the  operation  of  the  clause  of  order  and  disposition, 
by  executing  a  trust-deed,  proves  the  correctness  of  this  position.  But 
in  the  case  of  an  executory  agreement,  where  one  of  the  parlies  to  it 
becomes  bankrupt,  the  court  will  make  the  equities  available  between 
them,  by  taking  hold  of  the  incident  of  bankruptcy,  which  a  Court  of 
Equity,  before  default  made  by  the  bankrupt,  coiUd  not  effect.  I  agree, 
that  if  only  the  property  at  Coseley  had  been  charged  with  the  payment 
of  the  debt  due  to  Samuel  Pemberton's  executors,  the  petitioner  could 
have  no  lien  on  any  other  of  the  joint  effects  of  Pemberton  and  Stokes ; 
but  there  is  an  express  contract  in  the  subsequent  part  of  the  deed  of 
1807,  that  in  case  of  default  made  in  the  payment  of  any  instalment, 
George  and  Thomas  Stokes  should  assign  and  convey  all  the  partnership 
property  unto  the  executors,  upon  trust  lo  sell  the  same  and  pay  the  debt 
of  £49,000,  or  so  much  thereof  as  should  then  remahi  unpaid.  If  all  tlie 
debts  due  to  the  firm  of  Pemberton  and  Stokes  had  been  received  by 
George  Stokes,  before  his  bankruptcy,  then,  I  admit,  that  the  petitioner 
could  have  no  lien  on  the  funds  arising  from  those  debts  in  the  hands 
of  the  assignees.  But,  as  this  debt  from  Johnson  &  Co.  continued  due 
and  owing  at  the  time  of  the  bankruptcy  of  George  Stokes,  do  not  the 
assignees  take  it,  subject  to-  the  condition  attached  to  it  by  the  deed? 
The  assignees  are  as  much  trustees  for  the  petitioner,  in  resp*ect  of  the 
amount  subsequently  received  by  them,  as  they  are  in  the  case  of  a  bill 
of  exchange  remitted  to  a  banker  who  becomes  bankrupt,  and  received 
by  the  assignees  after  the  bankruptcy;  in  which  case  they  become  trus- 
tees fcrr  the  party  to  whom  the  bill  of  right  belongs. 

After  thus  disposing  of  the  item  of  2256/.  11*.  \d,m  the  first  schedule, 
and  then  of  the  second  item,  which  was  ordered  to  be  struck  out ;  the 
further  hearing  of  the  matter  was,  on  Mr.  Swanston^s  application,  ad- 
journed, for  the  purpose  of  giving  the  parties  an  opportunity  to  come 
to  some  arrangement.  But  this  not  having  been  effected,  the  matter 
was  again  brought  before  the  court. 

Mr.  Swanstorij  and  Mr.  G,  L,  Russell^  for  the  assignees,  applied  to  the 
court  to  review  its  decision  on  the  first  item  in  the  first  schedule  to  the 
commissioners'  report,  on  the  ground,  that  the  former  argument  pro- 
ceeded on  a  mutual  misapprehension  of  the  facts,  namely,  that  there 
had  been  no  default  committed  by  George  Stokes  before  his  bankruptcy, 
in  the  performance  of  the  coventmts  contained  in  the  deed  of  October, 
1807;  whereas  it  now  appears  that  there  was;  as  will  be  perceived  fron 
a  reference  to  the  report  itself  of  the  commissioners.  We  could  not 
apply  for  a  rehearing  of  the  case,  for  only  part  of  it  has  been  heard. 
There  are  other  items  in  the  schedule,  depending  precisely  on  the  samt 
documents,  on  which  the  first  item  depended     If  the  court,  therefore, 
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will  not  review  its  former  decision,  it  may  decide  one  way  on  some  of 
the  items,  and  a  different  way  on  the  others. 

Mr.  Spencey  for  the  petitioner,  objected  to  this  mode  of  proceeding. 
The  case,  as  to  the  first  item,  has  been  already  decided,  and  we  are  not 
now  prepared  to  meet  that  question,  being  entirely  taken  by  surprise. 
If  we  had  known  that  an  application  for  a  rehearing  was  to  be  made, 
we  should  have  been  prepared  to  go  into  the  former  question.  But 
ihey  have  not  taken  the  proper  means  to  entitle  them  to  a  rehearing. 

The  court  said,  that  the  better  mode  would  be  for  the  assignees  to 
show,  that  the  fact  of  a  previous  default  was  material,  with  respect  to 
the  former  decision;  in  which  case,  the  court  could  then  direct  an 
inquiry  as  to  the  fact. 

Mr.  Swanston,  and  Mr.  G.  L.  Russell. — We  will  endeavour  to  show, 
not  only  the  fact  of  a  previous  default,  but  that  it  was  material  to  the 
decision  of  this  question.  That  it  was  material,  cannot  be  disputed ; 
for,  by  the  terms  of  the  deed  of  1807,  the  executors  of  Pemberton  had 
a  right  to  re-enter  and  take  possession  of  all  the  partnership  property, 
in  case  any  of  the  instalments  was  not  paid  within  sixty  days  after  the 
same  should  become  due ;  and  if  they  did  not  exercise  this  power,  then 
they  permitted  George  Stokes  to  continue  in  the  possession  of  the  pro- 
perty, reputed  owner.  If  the  executors,  therefore,  had  any  lien  at  all 
on  this  property,  they  waived  such  lien  by  their  own  laches.  For,  after 
default  made  in  the  payment  of  the  instalments,  the  executors  of  Pem- 
berton must  be  considered  as  the  real  owners  of  all  the  partnership  pro- 
perty, and  the  assignment  of  the  debts,  by  the  deed  of  1807,  must  be 
treated  as  a  mortgage  from  the  executors  to  George  Stokes.  Now  in 
all  cases  of  mortgage,  the  mortgagor  is  considered  as  the  true  owner  of 
the  property  mortgaged ;  therefore,  in  this  case,  the  partnership  debts 
must  be  held  to  have  been  left  in  the  order  and  disposition  of  George 
Stokes,  with  the  consent  of  the  executors,  who  had  become,  in  point  of 
law,  the  true  owners  of  all  the  partnership  property.  The  deed  of  1807 
gave  them  the  power  to  re-enter.  [Erskine,  C.  J.  But  they  have  not 
re-entered,  and  therefore  the  assignment  of  the  partnership  property  to 
the  Stokeses  stands  good.  The  covenant,  on  the  part  of  George  and 
Thomas  Stokes,  to  re-assign  the  partnership  property,  is  to  re-assign  on 
re-entry  by  the  executors, — ^the  right  to  re-enter  being  left  entirely  to 
their  option.  As  the  re-assignment,  therefore,  was  not  to  take  effect 
until  after  the  re-entry,  and  the  executors  have  not  exercised  that  right, 
the  assignment  to  George  and  Thomas  Stokes  is  still  in  force.  Conse- 
quently, George  Stokes  was,  at  the  time  of  his  bankruptcy,  the  real 
owner  of  the  property,  subject  to  a  defeasance  containing  certain  condi- 
tions.] After  default  was  made  in  the  payment  of  the  instalments, 
there  existed  such  a  state  of  circumstances  between  these  parties,  as 
•  would  have  entitled  the  executors  of  Samuel  Pemberton  to  come  into  a 
Court  of  Equity  and  insist  on  a  re-assignment  of  the  debts  and  other 
property  of  the  partnership.  The  proviso  in  the  deed  is,  that  in  case 
any  one  of  the  instalments  should  not  be  paid  within  sixty  days  after 
it  should  become  due,  the  executors  might  re-enter  upon,  and  take  pos- 
session of  all  the  partnership  property,  for  their  own  use.  Now,  we 
say,  that  as  one  of  the  instalments  became  due  more  than  sixty  days 
before  the  bankruptcy  of  George  Stokes,  and  the  executors  might  have? 
entered,  they  oui^ht  to  have  entered;  their  right  of  re-entry  operated  sii 
OS  to  constitute  them  the  true  owners  of  the  property ;  and  by  not  having 
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exercised  this  right,  they  permitted  George  Stokes  to  hold  out  a  false 
colour  to  the  world,  as  the  reputed  owner  of  that  property,  which  they 
were  bound  themselves  to  resume  the  possession  of.  The  right  to  re- 
claim the  property  puts  the  executors  in  the  same  position  as  if  they 
never  had  parted  with  it.  If  the  court  should  hold,  that  in  the  case  of 
an  assignment  of  the  debts  of  a  trader  to  his  creditors  by  way  of  secu- 
rity for  his  debt,  the  trader  may  be  held  out  to  the  world  as  the  ostensi- 
ble OAvncr,  and  that,  upon  his  bankruptcy,  the  creditor  may  step  in  and 
take  the  whole  of  these  debts  for  his  own  use,^ — the  mischief,  which  was 
intended  to  be  provided  against  the  72d  section  of  the  bankrupt  act,  is 
still  witliout  a  remedy.  The  case  of  short  bills  in  the  hands  of  a  banker 
who  becomes  bankrupt,  which  was  alluded  to  from  the  bench  in  the 
former  argument,  is  founded  altogether  on  the  custom  of  trade,  depend- 
ing on  the  principle  which  regulates  the  dealings  between  principal  and 
factor.  The  difficulty  we  have  to  surmount  here  is,  that  the  court  seem 
to  think  that  George  Stokes  was  the  true  owner  of  tlie  partnership  debts. 
But  what  is  the  ownership  of  a  debt  but  the  right  to  go  and  receive  it? 
And  could  not  the  executors  of  Pemberton  have  called  on  Johnson  and 
Co.,  in  this  case,  to  pay  them  the  debt  which  they  owed  to  the  part- 
nership of  Pemberton  and  Stokes  ?  There  is  no  authority  against  the 
position  we  are  now  contending  for,  which  is  this — that  personal  pro- 
perty cannot  be  made  the  subject  of  a  valid  assignment,  where  the  pos- 
session is  not  consistent  with  the  deed,  as  against  the  creditors  of  a 
bankrupt. 

Mr.  Spence,  and  Mr.  Duckworth^  contri,  were  not  called  on  by  the 
court. 

Erskixe,  C.  J. — The  discussion  that  has  now  taken  place  has  arisen 
from  a  supposition,  that  the  fact  of  one  of  the  instalments  having  been 
in  arrear,  for  sixty  days  before  the  bankruptcy  of  George  Stokes,  would 
have  altered  the  decision  of  the  court  upon  the  former  hearing.  But  the 
opinion  I  expressed,  on  that  occasion,  did  not  depend  at  all  upou  the 
circumstance  now  relied  on  by  the  counsel  for  the  assignee ;  and  I  have 
heard  nothing  to-day,  to  induce  me  to  alter  that  opinion.  I  still  think,  that 
the  72d  section  of  the  bankrupt  act  has  nothing  on  earth  to  do  with  the 
present  question.  In  this  case,  there  was  an  assignment  of  the  debt 
fron>Pemberton's  executors  to  George  and  Thomas  Stokes;  and  if  no 
notice  had  been  given  to  the  debtor,  the  assignors  would  have  been  left 
in  the  order  and  disposition  of  the  debt.  But  here,  there  was  full  notice 
given  to  Johnson  &  Co.  of  the  assignment  to  George  and  Thomas 
Stokes,  and  of  the  subsequent  assignment  by  Thomas  Stokes  to  the 
bankrupt;  who  was  therefore  not  only  the  apparent, but  the  real, owner 
of  this  debt.  It  is  supposed,  however,  that  there  are  some  clauses  in 
the  deed  of  1807,  which  defeat  the  operation  of  the  assignment  lo 
George  Stokes,  and  render  it  entirely  void.  It  is  very  true,  that  there 
is  a  proviso  contained  ir  it,  enabling  the  executors  to  re-enter  and  take 
possession  of  the  partr  jrship  property^  in  case  default  is  made  in  the 
payment  of  any  of  the  instalments,  for  the  space  of  sixty  days ;  and  it 
is  declared,  that,  after  such  entry,  the  assignment  should  cease  and  de- 
termine, and  be  utterly  void.  But  it  appears  to  me,  that  the  right  to 
re-enter  and  vacate  the  assignment  was  an  option,  given  to  the  executors 
alone,  which  they  were  to  exercise,  or  not,  for  their  own  advantage; 
and  that  the  re-entry  was  not  to  depend  on  the  choice  of  eiiher  of  the 
parties  to  the  deed.     The  executors  had,  in  fact,  two  options  given 
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them:  either  to  re-enter,  and  put  an  end  to  the  assignment,— or  to 
abstain  from  entering,  and  requi^st  the  Stokcses  to  re-assign  the  property. 
They  neither  entered,  nor  requested  a  re-assignineut ;  but,  on  the  con- 
trary, received  paymeni  of  the  instalments,  both  from  George  Stokes  and 
his  assignees,  for  a  long  period  after  the  riglit  of  entry  occurred.  Thw 
amounts  to  a  waiver  of  any  re -assignment,  and  leaves  the  parties  hi 
precisely  the  same  situation  as  that  in  wliich  they  originally  stood  under 
the  deed  of  1807.  We  are  therefore  thrown  back  on  the  terms  of 
Lord  Lyndhcrst's  order*,  which  declares,  that  the  whole  of  the  part- 
nership property  was,  and  is,  subject  and  liable  to  the  payment  of  the 
money  due  to  the  petitioner.  The  case  Is  left  precisely  where  it  was  at 
the  last  discussion ;  when  the  court  decided  that  George  Stokes  was  not 
merely  the  reputed,  but  the  real,  owner  of  all  the  property  included  in 
the  deed. 

Sir  J.  Cross. — I  remain  of  the  same  opinion  I  before  expressed, 
although  I  feel  some  difficulty  in  giving  a  positive  judgment  on  the 
casf^  as  it  does  not  satisfactorily  appear  to  my  mind,  at  what  precise 
period  the  first  default  was  committed  in  the  payment  of  the  instal- 
ments. I  should  wish,  therefore,  to  reserve  my  judgment,  until  that  fact 
is  ascertained. 

Sir  G.  Ro^E. — It  appears  to  me  that  the  fact  must  necessarily  bo  pre- 
sumed, both  from  the  statements  in  the  petition,  and  the  argument  of 
the  counsel  for  the  assignees,  that  there  was  a  default  committed  in  the 
payment  of  the  instalments  previous  to  the  bankruptcy  of  George 
Stokes,  as  attaching  upon  tlie  true  ownership  of  this  property  at  the 
time  of  his  bankruptcy.  But  as  this  point  has  been  much  pressed,  and 
the  amoutit  hi  question  is  considerable,  it  will  be  better,  perhaps,  that  I 
stiould  state  the  facts  of  the  case  (His  honour  here  recapitulated  the 
leading  facts.)  I  apprehend  it  is  now  too  late  to  ascertain  the  correct- 
ness of  this  position  in  the  law  of  bankruptcy — that  whenever  you  find 
a  trust  attaching  on  a  chattel,  or  where  the  delivery  of  a  chattel  to  the 
bankrupt  has  been  for  the  purpose  of  a  specific  appropriation  of  it,  the 
right  of  the  assignees  is  controlled,  and  the  prof)crty  does  not  pass  under 
the  commission.  And  I  take  the  liberty  of  spying,  that  it  is  on  thi? 
principle  the  cases  relating  to  short  bills  havc*  been  decided,  which 
equally  rest  upon  a  trust.  It  is  material  to  observe,  that  neither  iU^ 
•sxecutors  of  Peinberton,  nor  the  petitioner,  were  parties  to  the  subse- 
quent assignment  from  Thomas  Stokes  to  George  Stokes ;  for  there 
would  be  more  difficulty,  perhaps,  in  dealing  with  this  case,  as  between 
the  petitioner  and  George  and  Thomas  Stokes,  than  between  the  peti- 
tioner and  George  Stokes  alone.  The  counsel  for  the  assignees  contend, 
that  the  debt  of  Johnson  &  Co.,  a.s  well  as  the  other  joint  property  ot 
Pemberton  and  Stokes,  was  left  in  the  order  and  disposition  of  George 
Stokes,  as  reputed  owner,  with  the  consent  of  the  petitioner.  Bu; 
where  do  you  find,  that  either  the  petitioner,  or  the  executors  of  Pern 
berton,  have  in  any  way  consented  that  this  property  should  be  ii. 
the  separate  possession  of  George  Stokes,  and  that  he,  to  the  exclusioi 
of  Thomas  Stokes,  should  have  the  sole  order  and  disposition  of  it 
The  case  might  be  put  upon  this — ^there  is  no  consent  of  the  petitioner 
to  the  ownership  of  George  Stokes  only.  It  appears  to  ine,  that  the 
|uestion  that  was  likely  to  arise,  in  the  case  of  default  being  made  in 
the  payment  of  the  instalments,  was  not  lost  sight  of  in  the  original 
arrangement  by  the  parties  to  the  deed ;  and  it  would  be  hard  to>  make 
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a  clause,  intended  for  the  benefit  of  a  party,  work  a  prejudice  to  him. 
The  executors  of  Pemberton  had  a  right  to  disclaim  the  right  of  re-entry 
reserved  to  them  by  the  deed ;  but,  by  waiving  this  right,  they  have 
not  abandoned  their  lien.  There  is  nothing  in  the  deed  which  says, 
that  in  case  of  default,  they  were  to  be  remitted  instanter  to  their 
former  rights.  If  that  argument  was  to  prevail,  the  clause  which 
enables  the  executors  to  call  upon  the  Stokeses  to  re-assign  the  property, 
would  have  been  wholly  unnecessary.  This  brings  the  case  back  lo 
what  was  said  by  the  court  on  the  former  occasion,  as  to  the  first  item 
in  the  first  schedule  to  the  commissioners'  report.  The  judgment  of  the 
court,  therefore,  as  to  that  item,  must  stand.  The  case  of  Ex  parte 
Kidder  J  re  fVatkinSy  4  Deac.  &  C.  87;  I  Deac.  131,  has  nothing  to  do 
with  this ;  that  went  entirely  on  the  point  of  notice. 

The  order  finally  made  was,  that  it  should  be  referred  to  Mr.  Gregg, 
to  inquire  and  certify  whether  the  assignees  were  properly 
chargeable  with  more  than  the  sum  of  3294/.  5*.  Id,  in  r^pect 
of  the  several  items  of  3817/.  15*.  7c/.,  and  522/.  16*.,  memiiped 
in  the  first  schedule  to  the  report  of  the  commissioners;  and 
further,  to  inquire  and  certify,  whether,  on  the  3d  of  October, 
1807,  the  .date  of  the  deed  of  assignment  in  the  petitions  men- 
tioned, the  property,  from  which  the  sum  of  130/.  11*.  mentioned 
in  the  second  schedule,  arose,  constituted  part  of  the  joint  estate 
of  the  firm  of  Pemberton  and  Stokes;  and  whether  any  and 
what  debts  of  that  firm  had  been  proved,  or  were  then  prove- 
able,  under  the  commission  against  George  Stokes;  and  the  peti- 
tioner, Edwin  Pemberton,  was  to  be  at  liberty  to  tender  to  the 
assignees  an  indemnity  to  them  in  respect  of  such  debts,  if  any,  to 
be  settled  by  Mr.  Gregg ;  with  the  usual  directions  as  to  the  ex- 
amination of  all  necessary  and  proper  parties  on  interrogatories, 
the  production  of  books  and  papers,  and  the  liberty  to  state 
special  circumstances.  It  was  further  ordered,  that  the  sums  of 
315/.,  13/.  19*.  llrf.,  and  10/.,  mentioned  in  the  first  schedule, 
should  be  struck  out  from  that  schedule ;  and  that  all  the  sums 
mentioned  in  the  second  schedule,  except  the  siun  of  1130/.  11*., 
should  also  be  struck  out  from  such  schedule ;  and  that,  as  to  ail 
other  sums  mentioned  in  such  schedules,  the  certificate  of  the 
commissioners  should  be  confirmed ;  and  that  the  surviving 
assignee  of  the  bankrupt's  estate  should,  on  or  before  the  15th 
of  February,  1836,  pay  the  balance  of  the  account  of  the  as- 
signees in  the  hands  of  Messrs.  Bates  and  Robins,  including 
any  interest  allowed  them,  into  the  bank,  with  the  privity  of  the 
accountant  in  bankruptcy,  to  the  credit  of  this  matter,  to  be  laid 
out  in  the  purchase  of  de3  per  cent,  annuities,  in  trust  in  this  mat- 
ter ;  and  the  accountant  was  to  declare  the  trust  thereof  accord- 
ingly, subject  to  further  order,  and  to  draw  on  the  bank  accord- 
ing to  the  form  prescribed  by  the  act  of  Parliament,  and  the 
general  rules  and  orders  in  such  case  made  and  provided.  Fur- 
ther directiot«s  and  costs  were  reserved,  with  liberty  for  any 
party  to  apply. 
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Bx  parte  KNIGHT.— In  the  matter  of  POWNALL.— p.  459. 

A  creditor  advanced  money  to  the  bankrapt,  by  discounting  bills,  payable  within  three  montha 
from  the  date,  and  nn  the  aerurity  of  the  deposit  of  goods,  and  ttx>k  more  than  £5  per  cent  for 
the  discount: — Held^  that  this  was  within  the  provisions  of  the  3  dc  4  WilL  4,  c  98,  s.  7,  and 
that  the  contract  was  therefore  not  usurious. 

This  was  the  petition  of  a  creditor  to  prove  the  sum  of  581/.  18j.,  as 
the  balance  due  on  certain  bills  of  exchange,  which  had  been  discounted 
for  the  bankrupt,  and  the  proof  of  which  had  been  rejected  by  the  com- 
missioners, on  the  ground  of  usury. 

It  appeared,  that  during  the  last  two  years  the  petitioner  had  various 
transactions  with  the  bankrupt  in  discounting  bills  and  promissory  notes, 
payable  at  or  within  three  months  after  date,  on  which,  or  on  the  greater 
part  of  them,  the  petitioner  took  more  than  £5  per  cent,  for  the  discount 
On  the  14th  March,  1835,  the  petitioner  discounted  three  bills  for  the  . 
bankrupt  for  iBlOO  each,  two  dated  the  13th  March,  and  one  the  14th 
March,  1835,  payable  respectively  one,  two,  and  three  months  after  date, 
to  the  order  of  the  bankrupt,  at  Masterman  &  Co.'s;  and  the  petitioner 
retained  out  of  the  proceeds  23/.  2s.  5rf.  for  the  discount,  which  of 
course  greatly  exceeded  legal  interest.  On  the  21st  April,  1835,  the  peti- 
tioner discounted  another  bill  for  the  bankrupt,  dated  the  same  day, 
payable  three  months  after  date  to  the  order  of  the  bankrupt  for  £266^ 
which  was  endorsed  by  the  bankrupt  to  the  petitioner ;  who  retained 
4/.  Is.  for  discount,  stamp,  and  banker's  commission.  And  on  the  2d 
May,  1835,  the  petitioner  discounted  another  bill  for  the  bankrupt,  dated 
the  1st  May,  1835,  payable  three  months  after  date  to  the  order  of  the 
bankrupt,  for  £450 ;  upon  which  occasion  the  petitioner  retained  49/.  6.?. 
5d,j  which  also  greatly  exceeded  legal  interest  All  the  bills  so  dis- 
counted, except  the  first  bill  for  £100,  were  dishonoured,  and  were  in 
possession  of  the  petitioner  and  unpaid.  In  February,  1834,  the  peti- 
tioner, being  largely  in  advance  to  the  bankrupt  in  these  transactions^ 
applied  to  him  for  some  security  for  the  balance  due ;  when  the  bank- 
rupt assigned  to  the  petitioner  a  policy  of  insurance  on  the  bankrupt's 
life  for  J81000,  as  a  collateral  security  for  all  money  advanced,  or  to  be  ad- 
vanced, not  exceeding  £1000.  The  petitioner  afterwards  applied  for 
further  security,  when  the  bankrupt  deposited  with  the  petitioner  two 
parcels  of  hops,  and  afterwards  delivered  to  him  the  following  memo- 
randum : — 

"Manchester,  December  8,  1834. 
•"  Sir, — Herewith  you  will  receive  invoice  of  ten  pockets  of  hops,  de- 
livered to  you  on  the  8th  of  November  last,  marked  and  numbered ;  also 
mvoice  of  sixteen  pockets  of  hops,  marked  and  numbered,  and  delivered 
to  you  this  day;  all  which  twenty-six  pockets  shall  be  to  you  as  a  security 
for  such  advances  as  you  have  made,  or  may  hereafter  make,  in  any  way 
of  discount  of  any  bill  or  bills,  or  promissory  note  or  notes,  or  any  other 
account  whatsoever;  and  for  interest,  and  all  incidental  charges  thereon. 
And  in  case  of  any  default  in  payment  of  the  amount  which  may  be 
owing  from  me  to  you,  for  the  time  being,  on  demand,  you  shall  be 
authorized  to  sell  the  same  pockets  of  hops,  or  any  of  them,  either  by 
auction  or  by  private  contract,  and  either  for  cash  or  on  credit,  as  you 
in  your  discretion  shall  thhik  fit ;  and  after  repayment  of  your  advances, 
interest  and  expenses,  the  surplus,  if  any,  to  be  returned  to  me.    And  I 
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further  agree,  that  until  such  sale  or  sales  shall  be  made,  the  said  pockets 
of  hops  shall  remain,  at  my  risk,  from  fire  or  otherwise,  I  hereby  agree- 
ing to  pay  you  rent  for  warehouse-room,  the  said  rent  to  be  payable  in 
advance  half-yearly.  And  I  further  agree  to  be  answerable  to  you  for 
any  deficiency  of  the  amount  owing  by  me  to  you,  after  sale  of  the 
before-mentioned  pockets  of  hops.  John  Pownall.'' 

•  In  March,  1835,  the  petitioner,  being  still  in  advance  £500  to  the 
bankrupt,  again  applied  for  further  security,  and' obtained  invoices  of 
two  parcels  of  brandy,  and  a  parcel  of  wine,  with  a  bill  of  lading  of  one 
of  the  parcels  of  brandy,  together  also  with  a  memorandum,  similar  in 
effect  to  the  one  before  mentioned ;  and  on  the  28th  of  March  he  ob- 
tained an  order  for  the  delivery  to  him  of  another  parcel  of  wine,  of  the 
value  of  12/.  45. 

On  the  22d  of  June,  1835,  the  fiat  issued ;  and  the  various  securities 
were  afterwards  sold  by  the  petitioner,  with  the  assent  of  the  assignees. 
The  bills  dishonoured  amounted  to  ^£916,  and  the  net  produce  of  the 
securities  sold  ajpounted  to  309/.  15^.  After  giving  credit  for  j^50,  cash 
received  from  the  bankrupt,  and  for  the  produce  of  the  securities,  (de- 
ducting 25/.  3*.,  paid  on  a  claim  of  lien  of  another  party,)  there  remained 
581/.  18*.  due  to  the  petitioner.  For  this  sum  he  tendered  a  proof, 
which  the  commissioners  rejected,  on  the  ground  that  the  petitioner,  by 
taking  the  collateral  securities,  had  deprived  himself  of  the  protection 
of  the  late  statute  of  3  &  4  Will.  4,  c.  98,  s.  7,  wliich  the  conunissioners 
thought  contemplated  such  loans  and  transactions  only  as  were  secured 
by  bills  or  notes  alone.  The  commissioners,  however,  entertained  con- 
siderable doubt  on  the  question,  and  were  desirous  that  the  opinion  of 
the  Court  of  Review  should  be  taken  on  it. 

Mr.  SwanstoTiy  and  Mr.  O.  Anderdon^  in  support  of  the  petition.  By 
the  seventh  section  of  the  recent  act  of  3  &  4  Will.  4,  c.  98,  it  is  enacted, 
"  that  no  bill  of  exchange  or  promissory  note,  made  payable  at  or  within 
three  months  after  the  date  thereof,  or  not  having  more  than  three 
months  to  run,  shall,  by  reason  of  any  interest  taken  thereon,  or  secured 
thereby,  or  any  agreement  to  pay  or  receive,  or  allow  hiterest  in  dis- 
counting, negotiating,  or  transferring  the  same,  be  void,  nor  shall  the 
liability  of  any  party  to  any  bill  of  exchange  or  promissory  note,  be 
affected,  by  reason  of  any  statute  or  law  in  force  for  the  prevention  of 
usury ;  nor  shall  any  person  or  persons,  draw^ing,  accepting,  endorsing, 
or  signing  any  such  bill  or  note,  or  lending  or  advancing  any  money,  or 
taking  more  than  the  present  rate  of  legal  interest  in  Great  Britain  and  Ire- 
land respectively,  for  the  loan  of  money  on  any  such  bill  or  note,  be  subject 
to  any  penalties  under  any  statute  or  law  relating  to  usury,  or  any  other 
penalty  or  forfeiture,  any  thing  in  any  law  or  statute  relating  to  usury 
in  any  part  of  the  United  Kingdom  to  the  contrary  notwithstanding/' 
The  commissioners  were  not  aware,  perhaps,  of  the  case  of  Connop  v. 
Meakesj  2  Adol.  &  Ell.  326,  (29  E.  C.  L.  R.  107,)  which  was  lately  de- 
cided on  the  construction  of  this  statute,  and  in  which  it  was  held,  thai 
the  statute  extended  even  to  a  warrant  of  attorney,  given  to  secure  the 
payment  of  such  bills;  and  that  the  liability  on  the  warrant  of  attorney 
amounted  to  a  liability  to  the  bills.  In  the  present  case,  the  proof  was 
tendered  on  the  bills  alone ;  therefore,  no  possible  objection  can  apply 
to  them;  as  might  perhaps  have  been  more  plausibly  urged,  if  the  proof 
was  sought  on  any  additional  security. 
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Mr.  Cowling,  contra.  The  case  of  Connop  v.  Meakes  is  beside  the 
present  question ;  for,  there,  the  bills  were  discounted  before  the  addi- 
tional security  was  given ;  but,  here,  the  pledge  of  the  goods,  and  the 
discount  of  the  bills,  were  simultaneous.  It  is  very  extraordinary,  that 
this  clause  of  the  new  act  has  no  preamble  to  explain  its  meaning;  (a) 
but  still  the  enacting  words  of  the  clause  stre,  in  reference  to  the  legaliz- 
ing of  this  description  of  bills  or  notes,  "  by  reason  of  any  interest  taken 
thereoHy  or  secured  thereby  ;'*  and  the  words  at  the  end  of  the  section 
must  be  taken  subject  to  the  previous  words  contained  in  it  In  this 
case,  the  discount  taken  was  not  merely  secured  by  the  bills,  but  also  by 
the  pledge  of  the  goods,  the  discount  and  the  pledge  being  here  one  en- 
tire transaction.  The  term  discount  means  a  credit  given  to  the  parties 
on  a  bill,  on  advancing  the  amount  of  it  to  one  of  those  parties ;  but  it  is 
confined  to  a  transaction  on  the  bill  alone,  and  not  to  one  which  relates 
to  a  pledge  of  goods.  Then,  what  effect  has  this  clause  in  the  new 
statute  on  the  provisions  of  the  usury  act,  12  Ann.  st  2,  c.  16  ?  The 
clause  in  the  new  act  does  not  say,  that  all  loans  of  money  shall  be  ex- 
empt from  the  penalties  imposed  by  the  statute  of  Anne,  but  merely 
« the  loan  of  money  on  any  such  bill  or  note."  [Erskine,  C.  J.  Here 
the  proof  is  tendered  on  the  bills,  and  the  statute  of  Will.  4  is  express.] 
The  contract  here  was  not  only  on  the  bills,  but  on  the  bills  and  the 
goods  united.  You  cannot  separate  the  transaction,  and  take  only  part 
of  it,  for  the  purpose  of  bringing  it  within  the  provisions  of  the  new  act. 
If  the  petitioner  had  lost  the  possession  of  the  goods,  and  had  brought 
an  action  of  trover  to  recover  them  back,  he  might  have  been  met  with 
the  defence,  that  the  goods  were  pledged  for  an  usurious  consideration. 
[Erskine,  C.  J.  Does  not  the  act  of  Parliament  legalize  the  bills,  and 
leave  the  pledge  as  it  was  before  ?  The  question  is,  whether  you  can 
refuse  proof  on  the  bills,  because  part  of  the  transaction  is  illegal.]  The 
words  of  the  statute,  "by  reason  of  any  interest  taken  thereon,  or 
secured  thereby,^  seem  tQ  confine  the  operation  of  the  clause  to  a  trai^J- 
action  on  bills  alone,  and  not  to  one  mixed  up  of  bills  and  goods.  Sup- 
pose the  petitioner  was  to  bring  an  action  on  any  one  of  these  bills,  the 
defendant  might  plead,  that  the  bill  was  given  to  secure  a  siun  lent  for 
less  than  three  months  at  usurious  interest,  and  that  goods  were  given 
at  the  same  time  as  a  pledge.  The  plaintiff  in  that  case  could  not 
recover.  In  Connop  v.  Meakes,  there  was  a  debt  already  incurred,  be- 
fore the  warrant  of  attorney  was  given ;  here  the  accruing  of  the  debt, 
and  the  delivery  of  the  bills  and  goods,  were  cotemporaneous. 

(a)  It  seems  still  more  extraordinary,  in  these  enlightened  and  prolific  times  of  legislation, 
that  so  important  a  repeal  as  this,  of  the  law  of  Uiiury,  should  have  been  foisted  into  an  act  of 
Parliament,  intituled  "An  Act  for  giving  to  the  Corporation  of  the  Governor  and  Company  of 
the  Bank  of  England  certain  privileges  f«»r  a  limited  period,  under  certain  restrictions:"  the  only 
object  of  passing  which  act  as  can  he  gathered  either  from  its  preamble,  or  any  recital  contained 
in  it,  is  to  continue,  limit,  and  explain  the  exclusive  privilege  of  banking,  possessed  by  the  Bank 
of  England.  It  would  be  certainly  very  desirabie,  that  the  material  enactments  of  a  statute 
should  be,  even  in  the  pres«'nt  dny,  a  Utile  more  consistent  with  its  title  or  preamble,  in  order 
that  thotie  who  are  bound  to  know  and  obey  the  laws,  should  have  a  better  chance  of  learning 
their  annual  fluctuatitm.  The  good  old  tiiops  were  suppotied  to  be  gone  by,  when  an  act  of  Par- 
liament. (31  Geo.  2,  c.  35,)  "  for  granting  a  liberty  to  carry  American  sugars,  and  for  preventing 
the  stealing  or  destroying  of  madder  roots,"  was  permitted  to  contain  also  enactments  fifr  prt- 
venting  the  committing  of  f rands  by  bankrupts;  and  an  act,  (23  Greo.  2,  c.  26,)  far  th"  regu» 
Udion  ofpiUftSt  was  allowed  to  embrace  also  within  its  comprehensive  sections  a  provision  to 
prevent  the  stealing  of  turnips,  and  for  the  belter  regulation  of  attorneys.  It  seems,  however 
that  the  darling  plan  in  George  the  Second's  days,  of  legislating^  in  tho  lamp,  is  now  speedily 
reviving. 

8p2 
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^    Mr.  Swanstauj  in  reply,  was  stopped  by  the  court. 

Erskine,  C.  J. — In  this  case  the  circumstances  are  such,  that  the  con- 
tract for  the  deposit  of  the  goods  may  be  void,  and  that  for  the  discount 
of  the  bills  good,  by  virtue  of  the  recent  act  of  Parliament.  The  diffi- 
culty here  arises  from  the  uncertainty  us  to  the  extent  of  the  repeal  by 
ttiat  act  of  the  law  of  usury.  The  statute,  however,  positively  declares, 
that  no  bill  of  exchange,  payable  at  or  within  three  months,  shall  be 
void,  by  reason  of  any  interest  taken  thereon,  or  secured  thereby,  or  any 
agreement  to  pay  or  receive,  or  allow  interest  in  discounting  the  same. 
Now,  here  the  proof  was  tendered  on  bills  which  were  payable  at  or 
within  three  months.  But  it  is  objected,  that  there  was  a  collateral 
security  by  the  deposit  of  certain  goods,  and  that  the  whole  transaction 
nmst  stand  or  fall  together.  The  statute  certainly  does  not  say  that  any 
deposit  is  to  be  legal ;  but  it  is  impossible  to  get  over  the  plain  language 
of  the  act,  which  says,  that  the  liability  of  any  party  to  any  bill  of  ex- 
change shall  not  be  affected  by  reason  of  any  statute  or  law  for  the  pre- 
vention of  usury.  Now,  if  we  reject  this  proof  on  the  ground  of  usury, 
will  not  the  party  be  thereby  "  affected,**  contrary  to  the  express  words 
of  the  statute  }  That  difficulty  appears  to  me  bsurmountable.  And  as 
to  its  being  one  transaction,  which  cannot  be  separated — put  the  case 
of  a  pawnbroker,  discounting  a  bill  of  exchange,  and  advancing  money 
at  the  same  time  on  the  pledge  of  goods ;  the  contract  on  the  pledge 
might  be  usurious  under  the  pawnbroker's  act ;  but  it  would  not  affect 
the  contract  on  the  bill.  When  the  parties  come  here  to  contest  the  de- 
posit of  the  goods,  a  different  question  may  arise  as  to  the  legality  of 
that  transaction. 

Sir  J.  Cross. — I  confess  that  I  have  not  yet  made  up  my  mind  on  the 
petitioner's  right  to  prove  on  these  bills  of  exchange ;  for  it  is  not  mani- 
fest to  me,  that  the  commissioners  have  erred  in  rejecting  such  proof. 
The  act  of  Parliament  in  question  repealed  no  previous  law  in  force  for 
the  prevention  of  usury,  being  merely  intended  as  an  exception  to  that 
law  ;  and  I  think  the  petitioner  is  bound  to  show,  that  this  transaction  is 
within  the  exception  specified  by  the  statute.  The  exception  is  in  favour 
of  bills  of  exchange  or  promissory  notes,  payable  at  or  within  three 
months,  or  not  having  more  than  three  months  to  run.  Now,  does  this 
exception  apply  to  all  cases  of  bills  or  notes,  when  mixed  up  with  other 
transactions,  or  is  it  to  be  confined  to  such  transactions  and  dealings  as  re- 
late to  bills  or  notes  alone?  The  statute  says,  that  the  bill  or  note  shall  not 
be  void  "  by  reason  of  any  interest  taken  thereon^  or  secured  thereby^ 
Now,  these  words,  accorduig  to  my  apprehension,  confine  the  exception 
to  bills  or  notes  alone;  the  words  "secured  thereby,"  meaning  secured  by 
such  bills,  and  not  by  any  thing  else.  But  here  there  was  a  contract  to 
lend  money,  not  only  on  the  security  of  bills  of  exchange,  but  also  upon 
the  deposit  of  goods,  which  I  think  is  an  entire  contract,  and  cannot  pro- 
perly be  split,  by  treating  the  discount  of  the  bills  as  one  transaction., 
and  the  pledge  of  the  goods  as  another.  The  discount  and  the  pledge 
were  here  simultaneous ;  and  that  makes  all  the  difference  between  this 
case  and  that  in  the  King's  Bench.  If,  instead  of  the  warrant  of  attor- 
ney in  that  case  having  been  given  after  the  discounting  of  the  bills,  it 
had  been  given  at  the  time,  I  have  no  hesitation  in  saying,  that  it  would 
have  been  an  usurious  transaction.  As  at  present  advised,  I  am  inclined 
to  think  the  conunissioners  did  right  in  rejecting  this  proof. 
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Sir  G.  Rose. — It  appears  to  me,  that  a  clearer  case  than  this  was  never 
before  the  court.  The  question  simply  turns  on  this — was  this  a  bond, 
fide  contract  on  the  bills,  or  not  ?  It  might  have  turned  out,  that  there 
was  some  artful  contrivance  practised  in  the  case,  which  would  have 
taken  it  out  of  the  act  of  Parliament, — ^as  that  tlie  bills  were  given  as  a 
mere  pretence,  or  shift  for  \isury,  and  that  the  real  transaction  was  a 
pledge  of  goods.  Biit  where  does  it  appear,  that  this  was  not  a  bond, 
fide  transaction  on  a  discount  of  bills  of  exchange  ?  On  the  contrary, 
the  evidence  shows  it  to  be  a  plain,  straightforward  case  of  discount. 
If  the  order  made  by  this  court  to  admit  the  proof  was  conclusive 
against  the  right  of  the  assignees  to  recover  the  value  of  the  goods 
pledged  by  the  bankiiipt,  the  case  might  present  a  different  aspect. 
But  the  order  may  provide  for  the  retention  of  the  dividends  on  the 
petitioners'  proof,  for  such  a  reasonable  time  as  will  afford  the  assignees 
an  opportunity  to  inquire  into  their  right  to  recover  the  goods  pledged, 
or  their  value,  from  the  hands  of  the  petitioner. 

The  order  was  made,  as  suggested,  by  the  learned  judge. 


Ex  parte  SPENCER  and  Others.— In  the  matter  of  MITCHEL. 

—p.  468. 

A  bankrupt,  whose  wife,  previiius  to  h<^r  marriage,  was  entitled  to  some  sharet  in  a  gas  company, 
which  were  still  standing  in  her  name,  depo.«ited  the  certificates  with  a  banking  company,  for 
the  security  of  advancert;  hut  no  notice  was  given  to  the  gas  company,  until  af\er  the  act  of 
bankruptcy.  Hfld^  that  the  banking  company  were  not  entitled  to  those  shares,  as  against 
the  creditors  of  the  bankrupt  ^ 

The  bankrupt's  wife,  it  was  also  held,  ought  to  have  been  served  with  the  petition. 

This  was  the  petition  of  a  banking  company,  claiming  to  be  entitled 
to  ten  shares  in  the  SheiBeld  Gas  Light  Company,  the  certificates  of 
which  had  been  deposited  by  the  bankrupt  with  the  company,  previous 
to  his  bankruptcy,  to  secure  advances.  It  appeared,  that  the  shares 
were  the  property  of  the  bankrupt's  wife  before  her  marriage,  and  had 
never  been  actually  reduced  into  possession  by  the  husband ;  tTiat  they 
were  still  standing  in  the  wife's  maiden  name  in  the  books  of  the  gas 
company,  who  knew  nothing  of  the  bankrupt ;  nor  had  the  bankrupt 
ever  interfered  in  any  way  with  the  shares  since  his  marriage,  until  he 
deposited  the  certificates  with  the  banking  company.  The  deposit  was 
made  some  time  before  the  act  of  bankruptcy  ;  but  no  notice  of  it  was 
given  to  the  gas  company  until  some  days  afterwards ;  the  act  of  bank- 
ruptcy having  been  committed  on  the  9th,  the  notice  given  on  the  13th, 
and  the  fiat  issued  on  the  1 8th  of  the  same  month. 

The  petition  first  came  before  the  court  on  the  9th  of  March,  when 
the  court  ordered  it  to  stand  over  for  the  purpose  of  amending  it,  by 
suggesting  the  interest  of  the  wife,  and  serving  her  with  a  copy  of  the 
petition,  to  give  her  the  option  of  appearing  to  it  or  not.  It  was  brought 
on  again  on  the  25th  of  April. 

Mr.  Kenyan  Parker^  in  support  of  the  petition.  The  first  question 
is,  whether  any  notice  of  the  transfer  was  necessary  in  this  case ;  for  as 
the  shares  continued  to  stand  in  the  books  of  the  gas  company  in  the 
wife's  maiden  name,  and  the  bankrupt  had  never  reduced  them  into 
possession,  he  can  hardly  be  said  to  be  the  apparent  or  reputed  owner 
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of  them  at  the  time  of  his  bankruptcy.     But  if  notice  was  necessary 
then  it  has  reference  back  to  the  original  deposit,  which  was  long  before 
llie  commission  of  any  act  of  bankruptcy. 

Mr.  Swansioriy  contriL,  was  stopped  by 

The  court. — It  is  possible  to  get  over  the  fact  of  the  act  of  bank- 
ruptcy having  been  committed,  before  notice  was  given  to  the  gas 
company  of  the  deposit  of  the  shares. 

Petition  dismissed,  but  without  costs. 


Ex  parte  WILLIAMS.— In  the  matter  of  WEBB.— p.  469. 

The  court  has  power  to  order  the  taxation  of  a  ■olicitor's  bill,  in  which  is  contained  a  charge  kt 
attendance  before  the  commiiaionera  on  behalf  of  an  equitable  mortgagee. 

This  was  a  petition  for  an  order  to  tax  the  bill  of  costs  of  a  solicitor, 
under  the  following  circumstances.  The  petitioner  was  a  creditor  of 
the  bankrupt,  and  held  some  deeds  deposited  with  him  by  way  of  equi- 
table mortgage  as  security  for  his  debt ;  he  did  not  come  in  under  the 
fiat,  but  stood  upon  his  security.  Being  summoned  before  one  of  the 
commissioners  of  the  Court  of  Bankruptcy,  to  be  examined  touching 
his  mortgage,  he  was  on  that  occasion  attended  by  his  solicitor,  who 
afterwards  sent  in  a  large  bill  for  conveyancing  and  other  business  done 
for  the  petitioner,  which  was  the  subject  of  the  present  application. 
There  was  no  item  in  the  bill  for  business  done  in  bankruptcy,  except 
the  charge  for^he  above  attendance  before  the  commissioner;  nor  were 
there,  in  fact,  any  items  in  the  bill  for  business  done  in  any  other  court. 

Mr.  Swansion,  in  support  of  the  petition,  referred  to  the  case  of 
Collins  V.  Nicholson,  2  Taunt.  321,  where  it  was  held,  that  an  attorney's 
bill  for  obtaining  a  bankrupt's  certificate  was  taxable  by  the  master,  on 
the  ground  that  the  procuring  of  the  lord  chancellor's  signature  is  busi- 
ness done  in  court.  And  Sir  J.  Mansfield  said,  in  that  case,  that  he 
should  have  thought  that  business  done  under  a  commission  of  bank- 
ruptcy would,  without  the  aid  of  the  statute  of  5  Geo.  2,  c.  30,  have 
been  taxable  by  the  master.  [Sir  G.  Rose.  The  question  is,  whether 
the  items  of  this  bill  relate  to  any  business  in  the  Court  of  Review.  If 
so,  than  no  doubt  we  could  refer  the  bill  for  taxation.]  A  fiat  in  bank- 
ruptcy is  clearly  a  proceeding  in  a  court,  and  therefore  any  proceeding 
under  it  is  taxable.  If  the  lord  chancellor  could  formerly  have  ordered 
a  bill  containing  such  a  charge  to  be  taxed,  then  this  court  has  equal 
power.  The  commissioner  summoned  a  party  to  be  examined  before 
him,  on  a  matter  relating  to  the  bankruptcy ;  and  there  is  no  reason,  why 
the  costs  incurred  for  one  description  of  business  transacted  before  thu 
commissioner  should  be  taxable,  more  than  those  occasioned  by  an- 
other. 

Mr.  Cooper,  contra.  The  real  question  is,  whether  a  solicitor,  attend- 
ing before  commissioners  of  bankrupt  for  an  equitable  mortgagee,  is 
liable  to  have  his  bill  taxed,  when  there  is  no  direct  charge  for  business 
done  by  him  under  the  bankruptcy.  [Sir  J.  Cross.  Can  the  charge  of 
an  attorney  for  advising  a  witness,  who  is  subpoenaed  to  give  evidence 
in  a  Court  of  Law,  be  referred  for  taxation  ?]  No  such  case  can  be 
found.     Here  the  mortgagee  did  not  come  in  under  the  conuuissioni  or 
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prove  a  debt,  but  insisted  on  his  security,  in  opposition  to  the  commis- 
sion, and  can  therefore  only  be  considered  in  the  character  of  a  witness 
He  was  merely  summoned  before  the  commissioner,  to  explain  why  hf 
detained  the  deeds  relating  to  an  estate,  which  the  assignees  though* 
proper  to  sell.  It  does  not  appear,  that  the  solicitor  did  any  act  before 
the  commissioner,  which  no  one  but  an  attorney  could  have  done ;  for 
the  whole  of  what  he  did  might  equally  have  besn  done  by  some  dis- 
creet friend,  as  well  as  by  an  attorney.  If  an  attorney  charges  for 
attendances  and  advising  previous  to  an  intended  action  or  suit,  which 
is  never  instituted,  a  charge  of  that  description  is  not  a  subject  of  taxa- 
tion. The  Court  of  Review  has  therefore  no  jurisdiction  to  order  such 
a  bill  as  this  to  be  taxed. 

Mr.  Swanston  was  heard  in  reply. 

Erskine,  C.  J. — I  confess  that  I,  for  one,  do  not  feel  much  difficulty 
in  this  case.  The  item  in  question  appears  to  me  to  relate  to  business 
done  in  the  Court  of  Bankruptcy,  and  if  so,  I  do  not  see  how  we  can 
refuse  to  order  the  bill  to  be  taxed.  For,  supposing  the  solicitor  was  to 
bring  an  action  for  the  recovery  of  the  amount  of  the  bill, — as  the  de- 
fendant could  not  on  the  trial  question  the  propriety  of  the  charges,  the 
only  thing  the  plaintiff  would  have  to  prove  would  be,  the  business 
done;  and  the  defendant  would  be  obliged  to  have  the  bill  taxed,  if  he 
disputed  the  amount,  or  propriety  of  the  charges.  Unless  the  bill  was 
taxed  in  this  court,  therefore,  it  could  never  be  taxed  at  all.  The  only 
circumstance  to  distinguish  this  case  is,  that  the  solicitor  here  did  not 
attend  as  solicitor  to  a  litigant  party,  but  at  some  examination  before  the 
commissioners  for  the  purpose  of  discovery.  But  the  equitable  mort- 
gagee was  drawn  under  the  jurisdiction  of  this  court  by  the  summons 
of  the  commissioner ;  and  I  cannot  help  saying,  that  the  strong  inclina- 
tion of  my  mind  is,  that  this  was  business  done  as  an  attorney  in  the 
Court  of  Bankruptcy. 

Sir  J.  Cross. — As  our  decision  in  this  case  will  go  to  the  profession  as 
a  rule  to  govern  similar  questions  in  future,  I  should  wish  to  have  time 
for  further  consideration  of  the  point,  before  I  deliver  my  opinion. 

Sir  G.  Rose. — As  the  act  of  Parliament  has  given  to  this  court  the 
same  jurisdiction,  which  the  lord  chancellor  previously  possessed  in  mat- 
ters of  bankruptcy,  the  only  difficulty  here  is,  whether  this  business  can 
be  considered  as  having  been  done  in  the  Court  of  Bankruptcy.  It  seems 
to  me,  as  at  present  advised,  that  the  lord  chancellor,  sitting  in  bank- 
ruptcv,  would  not  have  had  jurisdiction  to  tax  this  bill.  It  is  very  true, 
that  the  1  &  2  Will.  4,  c.  56,  and  the  5  &  6  Will.  4,  c.  29,  s.  25,  have 
created  this  a  Court  of  Law  and  Equity,  and  have  given  it  the  same 
general  jurisdiction  over  solicitors,  as  that  possessed  by  any  other  court 
in  Westminster  Hall ;  and  it  certainly  would  be  difficult  to  say,  that  this 
is  not  an  item  for  business  done  relating  to  a  matter  in  bankruptcy. 
Bot,  that  a  trifling  charge  in  a  bill  like  this,  where  the  party  is  sum- 
moned adversely  before  the  commissioner,  should  transfer  to  our  juris- 
diction all  kind  and  manner  of  charges,  and  of  whatever  amount,  is  to 
me,  I  confess,  rather  a  startling  proposition.  And  I  think  we  should  be 
assuming  very  great  jurisdiction,  if,  under  these  circumstances,  we  were 
to  order  this  bill  to  be  taxed.  Nevertheless,  if  on  further  consideration 
we  find  we  have  such  jurisdiction,  we  are  bound  to  exercise  it,  however 
unwillingly. 

Cur.  adv.  vulL 
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The  case  stood  over  until  this  day,  (3d  May,  1836,)  when 
Erskine,  C.  J.,  said,  that  the  court  iiad  further  considered  the  matter; 
and  as  they  had  power  to  order  a  solicitor's  bill  to  be  taxed  for  business 
done  befoTt  the  issuing  of  the  commission,  (a)  they  had  no  doubt  of  Iheir 
jurisdiction  in  the  present  instance. 

The  order  was  therefore  made  as  prayed, 
(a)  See  Ex  parte  Smith,  6  Vei.  706. 


Ex  parte  LLEWELLYN.— In  the  matter  of  WILLL^MS.— p.  474. 


Sembkf  that  the  lueignees  are  justified  in  commencing  a  suit  in  equity,  without  having  | 
oaiily  obtained  the  content  of  the  major  part  in  value  of  the  creditors  present  at  a  meetiiig 
duly  convened  for  that  purpose;  provided,  they  subsequently  obtain  the  approbation  of  the 
cfediton,  whose  debts  are  of  the  requisite  amount. 

This  was  the  petition  of  assignees,  to  be  allowed  a  sirni  for  the  costs 
of  a  Chancery  suit,  which  the  commissioners  had  disallowed  in  the  audit 
of  their  accounts,  on  the  ground,  that  the  meeting  of  creditors,  which 
had  been  called  to  consider  the  propriety  of  commencuig  such  suit,  had 
not  been  duly  and  regularly  convened,  (a)  The  meeting  was  advertised 
in  the  Gazette  of  the  28th  of  August,  for  the  1st  of  October ;  but  it  did 
not  precisely  appear,  whether  the  major  part  in  value  of  the  creditors 
present  at  the  meeting  consented  to  the  suit,  nor  whether  the  creditors 
present  at  the  meeting  ^ere  one-third  in  value  of  those  who  had  proved 
under  4he  commission.  The  petitioner  stated,  in  his  affidavit,  that  he 
attended  the  meeting  in  question,  on  behalf  of  one  of  the  creditors  who 
had  proved  a  debt  under  the  commission,  and  by  his  authority;  but  that 
he  omitted  to  sign  the  consent  on  his  behalf. . 

Mr.  Swanstorij  in  support  of  the  petition.  It  is  difficult  to  understand 
what  the  commissioners  meant,  by  stating  that  the  meeting  was  not  duly 
convened,  and  assigning  that  circumstance,  as  the  ground  of  their  refusal 
to  allow  these  costs ;  for  it  appears,  on  the  face  of  the  proceedings,  that 
the  meeting  was  convened  according  to  the  provisions  of  the  8Sth  sec- 
tion of  the  bankrupt  act,  and  that  twenty-one  days'  previous  notice  of 
the  meeting  was  given  in  the  Gazette.  There  has  been  here  no  collu- 
sion of  the  assignees  in  conducting  this  suit,  and  the  result  has  been 
beneficial  to  the  estate.  What  is  there  to  distinguish  this  case  from  the 
rule,  that  a  cestui  que  trust  cannot  call  his  trustee  to  account  for  moneys 
received  by  him,  without  indemnifying  him  from  the  costs  incurred  in 
receiving  those  moneys  ? 

Mr.  Pigotty  contra,  said,  he  was  instructed  that  the  creditors,  who 
attended  the  meeting  to  assent  to,  or  dissent  from,  the  suit  being  com- 
menced, were  not  a  third  in  value ;  and  that  the  assignees,  therefore, 
ought  to  have  obtained  the  consent  of  the  commissioners,  before  the  suit 
was  proceeded  with. 

(a)  By  6  Geo.  4,  c  16,  s.  88.  the  assi^ees,  with  the  consent  of  the  major  part  in  value  of  the 
creditors,  who  shall  have  proved  under  the  commission,  present  at  any  meeting,  whereof,  and  of 
the  purport  whereof,  twenty-one  days'  notice  shall  have  been  given  in  the  London  Gaiette,  may 
compound  with  any  debtor  to  the  bankrupt's  estate.  &c,— and  no  suit  in  equity  ahall  be  oui^ 
menoed  by  the  sssignees,  without  such  consent  as  aforesaid ;  provided,  that  if  one-lhird  io  value 
or  upwards  of  such  creditors,  shall  not  attend  at  any  such  meeting,  (whereof  such  notice  shsll 
have  been  given  as  aforesaid,)  the  assignees  shall  have  power,  with  the  conaent  of  the  rMnn**- 
sienersi  testified  in  writing  under  their  hands,  to  do  any  of  the  matters  aforesaid. 
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Mr.Swanstorif  in  reply.  It  is  sworn  by  one  of  the  assignees,  that 
there  were  actually  half  the  creditors  in  value  pres}nt  at  the  meeting,  b> 
tliemselves  ©r  their  attorneys;  although  the  names  of  those  who  signed 
the  consent,  did  not  amount  to  that  proportion,  in  consequence  of  the 
assignee,  who  attended  on  behalf  of  Mr.  Hall,  having  omitted  to  sign 
such  consent.  [Erskine,  C.  J.  You  nowhere  state  in  your  affidavit, 
that  you  had  the  authority  of  Mr.  Hall,  to  assent  to,  or  dissent  from,  the 
suit  in  questioiL  The  affidavit  merely  says,  that  yoi»attended  the  meet- 
ing by  authority  of  Mr.  Hall.]  [Sir  G.  Rose.  The  court  never  takes 
the  fact  of  the  consent  of  creditors  by  affidavit,  but  by  the  certificate  of 
the  commissioners.]  I  never  heard  of  any  certificate  of  commissioners, 
as  to  the  number  of  creditors  assenting  to  the  institution  of  a  suit  in 
equity. 

Erskine,  C.  J. — ^The  commissioners  having  disallowed  an  item  in  the 
account  of  the  assignees,  they  now  come  to  this  court  to  overrule  the 
decision  of  the  commissioners ;  they  ought,  therefore,  to  make  out  a  clear 
case,  in  order  to  have  the  item  allowed.  The  commissioners  say,  that 
there  was  not  the  due  consent  of  creditors  obtained  previously  to  the 
institution  of  the  suit  in  question.  But  it  would  not  follow,  that  the  suit 
was  beneficial  to  the  estate,  although  it  was  even  properly  instituted.  It 
does  not  appear  to  me,  that  there  is  evidence  of  a  third  in  value  of  the 
creditors  having  attended  the  meeting,  or  that  the  major  part  in  value 
of  those  present  consented  to  the  suit.  Neither  am  I  satisfied,  from  the 
equivocal  terms  of  Llewellyn's  affidavit,  that  he  had  the  express  au- 
thority of  Hall  to  consent  to  this  suit.  I  thinlf  it  right,  therefore,  that 
the  case  should  go  back  to  the  commissioners,  to  inquire  into  the  facts. 
If,  however,  there  is  a  consent  of  creditors  subsequent  to  the  meeting. 
provided  they  amount  to  a  third  in  value  of  those  who  have  proved 
their  debts,  that,  I  think,  would  be  sufficient. 

Sir  J.  Cross. — Upon  an  inspection  of  the  memorandum  of  the  meet- 
ing of  creditors,  there  does  not  appear  to  have  been  a  consent,  within 
the  strict  provisions  of  the  statute ;  and  if  the  commissioners  had  foimded 
their  disallowance  of  the  costs  on  that  ground,  perhaps  they  would  have 
been  right.  But  the  reason  they  have  given  is,  that  the  meeting  of  cre- 
ditors was  not  duly  convened ;  although  there  is  nothing  to  show  that 
the  meeting  itself  was  improperly  convened.  If  Llewellyn  had  slated 
in  his  affidavit,  that  he  was  the  general  agent  of  Hall,  and  attended  all 
the  meetings  on  his  behalf,  that,  in  my  opinion,  would  have  been  suffi- 
cient ;  for  I  think  that  we  are  not  called  upon  to  construe  this  act  of  Par- 
liament in  the  same  way  as  if  it  was  a  penal  statute.  To  send  this 
matter  back  to  the  commissioners  is,  to  my  mind,  not  the  best  course  of 
proceeding ;  we  have  the  proceedings  now  in  court ;  and  we  can  surely 
inspect  them,  without  referring  the  matter  back  to  the  commissioners. 
And  if  we  should  find  from  the  proceedings,  that  Llewellyn  was  the 
s^eneral  agent  of  Hall,  we  ought  to  presume,  as  it  seems  to  me,  that  he 
had  the  authority  of  Hall  to  give  his  consent. 

Sir  G.  Rose. — I  think,  under  all  the  circumstances,  that  the  proper 
course  is,  to  refer  the  matter  back  to  the  commissioners ;  for  the  question 
does  not  depend,  alone,  on  the  consent  of  the  majority  of  the  creditors  in 
value  present  at  the  meeting.  If  it  should  turn  out,  that  there  has  been 
a  subsequent  approbation  of  the  suit,  by  creditors  to  a  sufficient  amount, 
that  will  be  enough. 

Ordered,  that  it  should  be  referred  back  to  the  commissioners^  to 
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inquire  and  certify,  whether  the  assignees  commenced  the  siiil 
with  the  consent  of  the  major  part  in  value  of  the  creditors  pre- 
sent at  the  meeting,  or  with  their  subsequent  apprdbation ;  and 
whether  the  suit  was  beneficial  to  the  estate ;  and  that  both  pax- 
ties  should  have  their  costs  out  of  the  estate. 


Ex  parte  WHITLEY.— Re  WHITLEY.— p.  478. 

Where  a  ceslui  que  truai  applies  for  the  removal  of  a  hankrapt  trustee,  and  serrea  the  bankrupt 
with  the  petition ;  the  banknipt  is  entitled  to  the  costs  ci  hia  appearance. 

This  was  the  petition  of  a  ceslui  que  trusty  for  an  order  to  remove 
a  bankrupt  trustee,  and  appoint  another  in  his  room,  under  the  provi- 
sions of  the  79th  section  of  the  bankrupt  act ;  and  the  only  question 
was,  whether  the  bankrupt,  who  had  been  served  with  the  petition,  was 
entitled  to  the  costs  of  his  appearance. 

Mr.  Koey  for  the  petition.  The  application  to  appoint  a  new  tnistec 
was  rendereji  necessary  by  the  bankrupt's  own  act,  in  becoming  bank- 
rupt ;  and  He  is,  therefore,  not  entitled  to  be  allowed  his  costs. 

Mr.  Anderdon^  for  the  banknipt.  The  bankrupt,  having  been  served 
with  the  petition,  was  bound  to  appear;  and  the  present  application  is 
for  the  convenience  of  the  petitioner. 

Mr.  Lawndesy  appeared  for  the  assignees. 

The  majority  of  the  court  were  of  opinion,  that  the  bankrupt  ought, 
under  the  circumstances,  to  be  allowed  the  costs  of  his  appearance;  Sir 
J.  Cross  saying,  that  the  bankrupt  had  a  right  to  appear  on  the  hearing 
of  the  petition,  to  see  that  no  order  was  made  to  his  prejudice. 


Ex  parte  PETER  HARRIS  ABBOTT  and  THOMAS  BROWNING. 
—In  the  matter  of  JAMES  BARBER.— p.  479. 

After  a  bankrupt  had  compounded  with  his  creditors,  a  commission  issued  against  him  in  1825, 
under  which  he  obtained  his  certificate,  but  did  nut  pay  \bs.  in  the  pound.  He  was  for  wt^^ 
ral  years  afterwards  engaged  in  traile,  with  the  knowledge  of  the  sssignees,  until  1636,  wfara 
a  fist  iitsuei]  against  him,  under  which  the  official  assignee  had  collected  considerable  aasrt^ 
Upon  a  petition  by  the  assignees  under  the  fiat  to  impound  the  former  commiasioo,  and  prsy- 
ing  for  an  order  that  the  official  assignee  might  divide  the  assets  under  the  fiat  amongst  the 
subsequent  creditors:  Held^  that  the  court  could  not  interfere  with  the  legal  title  of  the  a»- 
signecs  under  tht^  commission,  in  the  absence  of  any  connivance  or  concert  on  their  part;  hot 
it  wsM  ordered,  that  if  no  petition  was  presented  by  the  first  set  of  assignees  before  the  srrood 
dsy  of  the  next  term,  the  commissioners  might,  al'ter  payment  of  the  costs,  divide  the  residiw 
of  the  assets  among  the  creditors  under  the  fiat 

This  was  a  petition  of  the  official  assignee  and  creditor's  assignee, 
praying  that  a  former  commission  issued  against  the  bankrupt  might  be 
impounded,  and  that  the  petitioners  might  divide  the  assets  in  tlieir 
hands  under  the  subsequent  fiat. 

In  July,  1820,  the  bankrupt  was  in  partnership  with  his  brother, 
Thomas  Barber,  in  the  business  of  drapers,  and,  being  unable  to  meet 
their  engagements,  they  compounded  with  their  creditors,  being  only 
two  in  number;  one  of  them  agreed  to  take  13.y.  Qd.  in  the  pound, and 
the  otlier  agreed  to  take  certahi  fixtures  belonging  to  the  bankrupt  and 
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his  brother,  Iq  full  satisfaction  of  their  respective  debts,  bui  no  deed  or 
instrument  of  connposition  was  c^ecuuid  on  that  occasion.  In  February, 
1822,  the  bankrupt  and  his  brother  again,  in  like  manner,  compounded 
witli  their  creditors,  who  agreed  to  take  lOs,  in  the  pound  on  their  re- 
spective debts'  In  December,  1825,  the  brother,  T.  Barber,  died ;  and 
in  October,  1826,  a  commission  of  bankrupt  issued  against  James 
Barber,  under  which  sixty-five  creditors  proved  debts,  amounting  to 
^10,000,  and  were  paid  a  dividend  of  2s.  Id,  in  the  pound;  and  the 
bankrupt  duly  obtained  his  certificate.  After  this,  the  bankrupt  carried 
on  business  as  a  linen-draper,  in  partnership  with  Samuel  Pope  and 
Richard  Pope,  in  Henrietta  Street,  Covent  Garden,  under  the  firm  of 
Pope  and  Barber,  till  July,  1828,  when  the  partnership  was  dissolved, 
and  all  the  creditors  paid  in  full.  The  bankrupt  then  continued  the 
business  on  his  own  account,  till  June,  1832,  when  he  again  compounded 
with  his  creditors  at  7*.  6flf,  in  the  pound,  and  obtained  a  release  from 
them. 

On  the  30th  of  August,  1832,  the  bankrupt  took  a  lease  from  the 
Hungerford  Market  Company,  of  a  public  house,  called  the  Dolphin 
Tavern,  for  the  term  of  seven  years,  where  he  carried  on  the  business 
of  a  publican  and  victualler,  until  the  26th  of  January,  1835,  when  the 
fiat  now  in  prosecution  issued  against  him. 

The  petition  alleged,  that  all  these  subsequent  tradings,  both  in  Hen- 
rietta Street  and  Hungerford  Market,  were  with  the  knowledge  of  the 
assignees  under  the  former  commission,  and  of  the  major  part  in  value 
of  the  creditors  who  had  proved  debts  under  it  ;*  that  many  of  the  credi- 
tors had  dealings  with  him  in  these  respective  trades,  and  none  of  them 
claimed  any  of  the  property  which  he  had  then  in  his  possession  ;  and 
that  Messrs.  Pope  had  also  dealings  with  the  bankrupt,  while  he  carried 
on  business  at  the  Dolphin  Tavern;  the  bankrupt  having,  on  the  15th 
of  June?1834,  deposited  his  lease  with  them  to  secure  a  balance  of  J6300. 

The  debts  proved  under  the  fiat  amounted  to  dei800,  one  of  the 
creditors  who  had  proved  being  Morgan  Williams,  who  was  one  of  the 
assignees  under  the  former  commission.  The  bankrupt  had  duly 
obtained  his  certificate  under  the  fiat. 

On  the  22d  of  November,  1834,  the  bankrupt,  in  addition  to  the  pre- 
vious deposit  of  his  lease  with  Messrs.  Pope,  gave  S.  Pope  and  James 
Fowler  a  warrant  of  attorney  for  £422 — ^to  secure  them  against  their 
liability  on  certain  bills  of  exchange,  to  which  they  had  become  parties, 
as  sureties  for  the  bankrupt.  On  this  warrant  of  attorney  judgment  was 
entered  up,  and  a  Ji,fa.  duly  lodged  in  the  sheriff's  office  on  the  8th  of 
December,  1834,  but  the  sheriff  did  not  take  possession  under  it  until  the 
19th  of  July,  1835. 

.  In  September,  1832,  the  bankrupt  gave  Messrs.  Barclay  &  Co.  a  war- 
rant of  attorney  to  secure  to  them  ^200,  for  money  alleged  to  have  been 
advanced,  upon  which  they  entered  up  judgment,  sued  out  execution, 
and  took  possession  on  the  19th  of  January,  1835.  Messrs.  Barclay  & 
Co.  insisting  on  the  priority  of  their  execution,  the  warrant  upon  Messrs 
Pope  and  Fowler's  writ  was  handed  over  to  the  officer  of  Barclay  &  Co.; 
and  Messrs.  Pope,  afterwards,  gave  up  their  lien  on  the  lease,  and  placed 
it  in  the  hands  of  the  sherifi*  to  sell.  The  sheritf  had  notice  of  the  fiat 
on  the  26th  of  January,  1835;  notwithstanding  which,  he  proceeded  to 
sell  the  lease  for  je400,  and  paid  over  the  net  proceeds  of  the  sale  to 
Messrs.  Pope  and  Fowler,  on  an  indemnity.     On  the  completion  of  the 
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sale,  namely,  on  the  2d  of  May,  1835,  the  sheriff  withdrew  from  the 
possession  of  the  house  in  Hungerford  Market,  relinquishing  all  claim 
'to  the  stock  and  furniture,  the  amount  of  the  valuation  of  which  was 
received  by  the  petitioners,  as  assignees  under  the  fiat.  In  June,  1835, 
the  petitioners  brought  an  action  against  the  sheriff,  for  the  amount  of 
the  money  produced  by  the  sale  of  the  lease;  to  which  action  the  sheriff 
nieaded  in  bar  the  composition  of  the  bankrupt  with  his  creditors  in 
1822,  and  that  under  his  subsequent  bankruptcy  in  1826,  his  estate  did 
not  produce  15^.  in  the  pound,  whereby  his  future  estate  and  effecis 
became  vested  in  the  assignees  nnder  that  commission. 

The  petitioner  Browning  alk^ed,  that  when  he  and  his  partner  com- 
menced their  dealings  with  the  bankrupt,  they  did  not  know  thnr  lie  had 
previously  been  a  bankrupt,  or  compounded  with  his  c^edito^^;  ur  had 
given  any  of  the  securities  above-mentioned. 

The  petitioners,  as  assignees  under  the  fiat,  had  possessed  themselves 
of  effects  to  the  amount  of  J6600 ;  which  being  desirous  of  dividing 
amongst  the  creditors  who  had  proved  under  the  fiat,  they  caused  a  no- 
lice  to  be  given  on  the  7th  of  January,  1836,  to  the  surviving  assignee  i 
under  the  former  commission,  that  an  application  would  be  made  to  the  I 
commissioner  for  this  purpose.  At  the  meeting  before  the  commissioner, 
the  surviving  assignee  attended,  and  declined  consenting  to  the  division 
of  the  bankrupt's  effects  among  his  creditors  under  the  fiat,  unless  under 
the  directions  of  the  Court  of  Review ;  upon  which  the  conunissioncr 
refused  to  make  any  order  of  dividend. 

Mr.  Swanstoriy  and  Mr.  Lovatj  in  support  of  the  petition.  As  the 
bankrupt  in  this  case  compounded  with  his  creditors  previously  to  the 
issuing  of  the  commission  of  1825,  and  did  not  pay  15^.  in  the  pound 
under  that  commission,  all  his  future  property  would,  by  the  127th  sec- 
tion of  the  bankrupt  act,  6  Geo.  4,  c.  16,  vest  in  the  assignees  under  that 
commission,  and  would  thus  deprive  the  creditors  under  the  fiat^f  their 
just  rights.  The  court  will,  therefore,  on  the  present  occasion,  in  the 
exercise  of  its  equitable  jurisdiction,  order  the  proceedings  under  the 
commission  to  be  impounded,  to  prevent  such  injurious  consequences  xo 
the  creditors  under  the  -fiat.  In  Ex  parte  DevaSj  4  Deac.  &.  C.  366, 
where  a  commission  had  issued  against  a  bankrupt  in  1823,  under  which 
he  never  obtained  his  certificate,  and  a  fiat  issued  against  him  in  1832, 
the  court  refused  to  supersede  the  fiat,  on  the  application  of  the  creditors 
under  the  commission,  and  directed  the  proceedings  under  the  commis- 
sion to  be  impounded.  In  the  present  case,  the  equitable  title  of  the 
assignees  under  the  fiat  ought  to  prevail  over  the  legal  title  of  the  as- 
signees under  the  commission.  [Sir  G.  Rose  referred  to  the  case  of 
Norton  v.  Sh&kespear,  15  East,  619.]  That  was  the  case  of  a  compo- 
sition by  the  bankrupt  with  one  class  of  creditors,  exclusive  of  another 
class  of  creditors.  Before  the  6  Geo.  4,  c.  16,  where  A,  second  commis- 
sion issued  against  a  bankrupt,  who  had  been  the  subject  of  a  former 
commission,  or  who  had  previously  compounded  with  his  creditors,  and 
he  did  not  pay  1 5s,  in  the  pound  under  the  second  conmiission,  a  right 
of  action  against  him  was  given  to  any  individual  creditor;  a  pratiice 
which  was  found  to  be  very  inconvenient,  and  which  the  127th  section 
in  that  act  was  meant  to  remedy.  The  simple  question  here  is,  whether 
the  assignees  under  the  commission  have  not  so  dealt  with  their  legai 
right,  as  to  make  it  subject  to  a  paramount- equity ;  they  having  permit 
tcKl  the  bankrupt  to  go  on  trading  the  whole  period,  from  182t;  to  Janu- 
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ary,  1835,  and  to  hold  himself  out  to  the  world  as  a  person  unaffected  f>Y 
any  previous  commission.  The  doctrine  on  ttiis  subject  is  clearly  laid 
down  by  Lord  Eldon,  in  Ex  parte  Bourne^  2  G.  &  J.  141.  The  as- 
signees under  the  first  commission  not  only  permit  the  bankrupt  to  go 
on  trading  for  nine  years,  and  to  gain  credit  as  a  free  and  unembarrassed 
man,  but  they  deal  with  him  themselves;  and  even  the  surviving 
assignee  goes  in  under  the  commission,  and  proves  a  debt. 

Mr.  Bethellj  who  appeared  for  the  assignees  and  creditors  under  the 
former  commission,  said,  that  he  was  willing  to  submit  to  any  order 
which  the  court  might  make;  but  that  he  conJd  not  consent  to  any; 
although  he  admitted  that  no  claim  had  been  made  by  the  assignees 
under  the  commission.  He  begged,  however,  that  the  court  would  re- 
member, that  in  this  case  there  were  two  compositions  before  the  com- 
mission of  1826.  There  might  be  some  difficulty,  also,  if  the  court  im- 
pounded the  commission ;  for  the  assignees  sold  some  freehold  property 
under  it ;  and  they  may  be  hereafter  called  upon  to  produce  the  com- 
mission and  proceedings  in  evidence. 

Sir  G.  Rose. — The  case  of  Ex  parte  Devas,  which  has  been  cited  by 
the  counsel  for  the  petitioner,  does  not  apply  to  this ;  and  the  cases 
referred  to  in  Ex  parte  Bourne,  were  applications  by  the  assignees 
under  the  Jirst  commission.  The  present  is  a  case  very  peculiar,  being 
an  application  made  by  the  assignees  under  a  subsequent  fiat,  for  the 
purpose  of  getting  rid  of  a  former  commission,  notwithstanding  the 
assignees  under  that  commission  are  wholly  passive  on  the  occasion,  and 
say  to  the  petitioners — we  do  not  claim  any  thing,  you  may  do  what 
you  can.  I  never  knew  of  the  court  making  an  order  like  that  prayed 
for  by  these  petitioners,  where  the  assignees  under  the  second  commis- 
sion endeavour  to  set  aside  the  Jirst.  We  cannot  annul  the  first  com- 
mission, as  the  bankrupt  has  obtained  his  certificate  under  it.  And  as 
to  impoanding  it,  unless  we  could  enjoin  parties  not  to  give  secondary 
evidence  of  the  proceedings  under  the  first  commission,  the  impounding 
of  it  would  be  of  no  use  to  the  creditors  under  the  subsequent  fiat.  As 
the  assignees  under  the  first  commission  will  not  consent  to  any  order, 
what  can  we  do  more  than  permit  the  assignees  under  the  fiat  to  prose- 
cute any  action  they  may  think  proper,  in  the  names  of  the  assignees 
under  the  commission,  and  to  bring  into  court  any  moneys  that  may  be 
recovered  in  such  action,  subject  to  further  order  ? 

Mr.  Stvanston,  in  reply.  The  only  difficulty  we  now  wish  to  remove 
is  this — what  is  to  be  done  with  the  money  in  the  hands  of  the  official 
assignee  under  the  fiat,  to  which  the  assignees  under  the  fiat  have  an 
equitable  title  ?  It  is  clear,  that  it  ought  to  be  divided  among  the  cre- 
ditors under  the  fiat,  although,  in  strictness  of  law,  it  may  belong  to  the 
assignees  under  the  first  commission.  In  Ex  parte  Bourne,  2  G.  &  J. 
141,  Lord  Eldon,  in  speaking  of  those  cases,  where  a  previous  com- 
mission ought  not  to  prev^ail  against  the  borici  fide  creditors  under  a^ 
second,  says,  ^^Take  the  instance  of  a  commission  taken  out  in  1810, 
and  another  taken  out  against  the  same  person  four  or  five  years 
afterwards,  upon  a  subsequent  "  trading.*'  "  According,"  he  adds, 
"to  the  strict  law,  the  creditors,  taking  out  the  commission  in  1820, 
would  have  a  right  to  all  the  subsequently  acquired  property,  until 
he  should  have  obtained  hi^  certificate  under  such  first  commln- 
sion ;  but  if  he  has  been  permitted  to  go  into  the  world  as  a  trader,  and 
to  gain  credit  as  such,  whatever  a  Coiut  of  Law  might  say  about  the 
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rights  of  the  creditors  under  the  first  commission,  tliis  court  has  said,  it 
would  support  the  second  commission  to  tliis  extent — that  it  would 
not  permit  the  creditors  under  the  first  conmiission  to  take  that  which 
they  could  not  take,  without  injustice  to  the  creditors  under  the  second, 
whom  they  have  permitted  to  deal  with  the  bankrupt,  as  if  he  had  his 
certificate ;  and  that  they  should  only  take  that  part  of  the  bankrupt's 
subsequently  acquired  property  which  should  remain,  after  all  the  cre- 
ditors, who  had  been  so  permitted  to  deal  with  him  after  the  first 
commission,  should  have  been  paid;  that  the  profits  derived  by  tbe 
bankrupts,  from  such  subsequent  dealings,  shall  belong  to  tbe  creditors 
imder  tlie  fii-st  commission ;  but  the  debts  contracted  in  his  trading,  after 
he  secondly  engaged  in  trade  with  the  permission  of  those  creditors, 
shall  be  first  paid."  The  only  difference  between  the  present  case,  and 
that  put  by  Lord  Eldon,  is  this, — that  there  the  bankrupt  was  uncerti- 
ficated— ^here  he  has  got  his  certificate ;  which  is,  however,  of  no  efleci, 
by  reason  of  the  previous  composition. 

Erskixe,  C.  J. — I  should  be  inclined  to  make  the  order,  on  the 
grounds  of  what  Lord  Eldon  says,  in  Ex  parte  Bourne;  but  I  should 
wish,  previously,  to  look  nto  the  cases.  Perhaps  there  may  be  a  dis- 
tinction, too,  between  a  composition  by  deed,  and  a  composition  by  parol. 

Sir  J.  Cross. — The  only  question  here  is,  whether  this  case  comes 
within  the  doctrine  laid  down  by  Lord  Eldon,  in  Ex  parte  Bournt ; 
that  is,  whether  the  bankrupt  was  permitted  by  the  assignees  under  the 
first  connnission,  to  go  into  the  world  as  a  free  man,  and  get  credit  as  a 
trader. 

Cur.  adv,  wit. 

The  case  was  brought  on  again  this  day,  (April  29,)  when 

Mr.  Swanston  said,  that,  after  consideration,  he  did  not  mean  to  con- 
tend, that  there  was  any  distinction  between  a  composition  by  deed,  and 
a  composition  by  parol.  The  petitioners  asked  for  a  distribution  of  the 
property,  on  the  ground  of  an  equitable  right,  which  they  claim  on  the 
authority  of  the  principle  laid  down  by  Lord  Eldon  in  Ex  parte 
Bourne^  2  G.  &  J.  141,  and  the  decision  of  this  court  in  Ex  parte  Denas, 
4  Deac.  &  C.  366.  In  cases  like  the  present,  it  is  in  the  discretion  of  the 
court  to  annul  either  the  first,  or  second  commission ;  Ex  parte  Leesj 
16  Ves.  473.  The  property  here  cannot  be  administered  according  to 
the  legal  right,  and,  therefore,  ought  to  be  administered  according  to 
the  equitable  right ;  there  is  no  intermediate  mode ;  as  the  legal  right 
of  the  assignees  under  the  first  commission  ought  not  to  be  suffered  to 
prevail.  In  what  a  situation  are  the  creditors  mider  the  fiat,  if  the 
court  refuses  to  interfere?  The  commissioner  will  not  order  a  dividend; 
and  if  the  assignees  under  the  fiat  attempt  to  divide  the  bankrupt  *» 
effects,  without  an  order,  an  application  for  an  injunction  might  be 
made  by  the  assignees  under  the  first  commission. 

Sir  J.  Cross. — ^The  question  is,  whether  this  case  comes  within  the 
127th  section  of  the  general  bankrupt  act.  Prima  faciej  the  assignees 
under  the  fiat  have  the  legal  title.  There  must  be  two  facts  concur, 
therefore,  to  displace  their  title ; — 1st,  a  composition  previous  to  the  first 
commission,  within  the  meaning  of  the  127th  section ;  2dly,  tlie  non- 
payment of  a  dividend  of  1 5s,  in  the  pound,  under  the  first  commission. 
As  to  tlie  first  point,  there  was  here  no  deed  or  agreement  in  writing, 
relatmg  to  the  composition  between  the  bankrupt  and  his  creditors,  noa 
did  they  execute  any  release  to  him  of  their  debts ;  as  was  the  case  in 
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Newton  v.  ShakspeaVj  15  East,  619,  and  Fitch  v.  Stitton,  5  East,  230. 
It  appears  to  me,  therefore,  that  the  alleged  composition  in  this  case  was 
nudum  pactum^  and  had  not  the  effect  of  barring  the  claims  of  the 
bankrupt's  then  creditors,  so  as  to  deprive  him  of  the  benefit  of  a  cer- 
tificate obtained  under.a  subsequent  commission.  The  1 27th  section  is 
a  penal  clause,  and  ought  to  be  construed  strictly.  With  regard  to  the 
second  point,  namely,  whether  the  estate  was  insuiScient  to  pay  1 5*.  in 
the  pound, — there  is  no  positive  proof  here,  that  the  estate  was  insuffi- 
cient for  that  purpose.  It  appears,  that  the  creditors  under  that  commis- 
sion have  been  paid  a  dividend  of  2*.  Id,  But  what  of  that  ?  That 
does  not  decisively  prove,  that  the  estate  was  insufficient  to  pay  15*.  in 
tlie  pound.  The  statute  does  not  speak  o{  payment;  the  words  are, 
"  unless  his  estate  shaX\  produce  (after  all  charges)  sufficient  to  pay  every 
creditor  under  the  commission  15^.  in  the  pound."  [Mr.  Swanston  here 
admitted,  that  the  estate  under  the  first  commission  was  not  sufficient  to 
pay  15j.  in  the  pound.]  Taking  that  to  be  so,  I  nevertheless  think,  that 
the  petitioners  ha,ve,  prim^  facie,  the  legal  title,  until  it  is  displaced  by 
strict  evidence  of  a  former  title. 

Sir  G.  Rose. — ^With  thj  greatest  respect  for  all  the  arguments  I  have 
heard  in  support  of  this  petition,  I  cannot  think,  that  the  assignees  under 
the  fiat  have  the  legal  title  to  the  funds,  which  they  admit  to  be  now  in 
their  hands.  I  know  of  no  authority,  except  that  of  Ex  parte  Devas. 
4  Deac.  &  C.  366,  which  recognises  any  title  in  the  assignees  under  a 
second  commission,  without  disposing  of  the  first.  The  only  question, 
which  the  court  has  always  been  in  the  habit  of  considering  in  the  case 
of  two  existing  commissions,  is  this — does  the  conflict  of  the  two  com- 
missions occasion  such  an  inconvenience,  as  to  induce  the  court  to  super- 
sede either,  and  which  of  them  ?  Unless  you  can  carry  the  permission 
given  to  trade,  to  a  case  of  fraud  or  contract,  on  the  part  of  the 
assignees  under  the  first  commission,  you  cannot  take  away  what  the 
law  clearly  gives  them, — an  indisputable  title  to  all  the  bankrupt's 
])roperty.  The  case  of  Tronghton  v.  Gitlcy,  Ambl.  630, (a)  which  oc- 
curred before  Lord  Camden,  was  indeed  a  strong  case  of  contract,  on 
the  part  of  the  assignees  under  the  first  commission ;  but  that  case  was 
held  by  Lord  Eldon,  in  Ex  parte  Martin,  15  Ves.  116,  to  be  no  very 
great  authority,  i  really  do  not  see  how  this  court  can  act,  without  the 
consent  of  the  assignees  under  the  first  commission. 

Sir  J.  Cros3. — If  the  assisrnees  under  the  fiat  are  not  to  be  considered, 
as  hdiv'iw^^  prima  facie^  a  legal  title  to  the  fund  now  in  their  hands,  at 
any  rate  they  have  a  clear  ecjuitable  title,  which  ought  to  prevail  over 
any  claim  of  the  assignees  under  the  former  commission.  The  principle 
of  the  case  of  Trou^hton  v.  Gitley  was,  I  conceive,  not  questioned  by 
Lord  Eldon  in  Ex  parte  Bourne,  nor  do  I  find  that  that  case  has  been 
ever  overruled.  It  seems^to  me  impossible  to  get  over  the  strong  lan- 
guage used  by  Lord  Eldon,  in  Ex  parte  Bourne,  where  he  said,  that, 
whatever  a  Court  of  Law  miglit  hold  on  the  subject,  he  would  not  permit 
tlio  creditors  under  a  previous  commission,  who  have  permitted  a  bank- 
rupt to  go  again  into  the  world  as  a  trader  and  obtain  credit  as  such,  to 

(a)  In  this  case,  a  bankrupt  bouj^ht  his  own  stock  of  his  assignees,  and  two  sareties  joined 
with  him  in  a  security  for  the  purchase-money.  The  bankrupt  continued  to  trade  for  four  years 
afterwards,  and  then  died,  without  having  obtained  bis  certificate,  having  contracted  fresh  debts 
subsequent  to  his  bankruptcy.  Under  these  circumstsnces,  Lord  Camden  held,  that  the  aubae* 
quent  creditors  weiB  to  be  preferred  to  the  creditors  under  the  commission. 
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take  that  which  they  could  not  take  without  injustice  to  the  creditors 
under  the  second  commission.  And  £x  parte  Bourne,  it  must  be  re- 
membered, was  determined  by  Lord  Eldon,  since  the  important  altera- 
tion in  the  law  of  bankruptcy  by  the  6  Geo.  4,  c.  16.  Now,  what  are 
the  facts  in  the  present  case  ?  The  bankrupt,  who  was  a  draper  in 
Henrietta  Street,  Covent  Garden,  became  bankrupt  ten  years  ago,  and 
obtained  his  certificate.  The  effect  of  the  certificate  was,  to  allow 
the  bankrupt  to  go  again  into  the  world  as  a  trader, — to  enter  into  a 
partnership  with  other  persons, — to  dissolve  that  partnership, — to  com- 
pound again  with  his  subsequent  creditors,  from  whom  he  obtains  a  re- 
lease,— to  keep,  afterwards,  a  public  house  in  Ilungerford  Market, — ^the 
assignees  under  the  first  commission  being  in  London  all  this  time,  and 
making  no  objection  to,  if  not  absolutely  conniving  at  these  subsequent 
dealings  of  the  bankrupt.  Then  the  present  fiat  is  issued  against  the 
bankrupt,  in  his  business  as  a  publican ;  and  the  assignees  under  the 
former  commission  have  made  no  claim  to  any  part  of  the  estate  and 
effects  of  the  bankrupt,  which  have  been  acquired  by  him  in  his  subse- 
quent tradings.  This  is  the  state  of  facts,  upon  which  we  are  now 
called  upon  to  put  in  force  an  undisputed  rule  in  equity.  It  is  supposed, 
however,  that  the  equitable  title  of  the  assignees  under  the  fiat  cannot 
exist,  unless  it  be  founded  on  contract,  or  fraud.  But  there  is  an  inter- 
mediate case,  namely,  laches,  on  which  the  courts  often  act,  in  deter- 
mining the  preference  of  titles  and  encumbrances ;  and  that  rule,  I  think, 
ought  to  govern  the  present  case.  The  commissioners,  it  appears  to  nie, 
would  have  been  fully  justified,  without  the  sanction  of  this  court,  in 
ordering  the  £600  to  be  divided  among  the  creditors,  who  have  proved 
their  debts  under  the  fiat ;  as  no  adverse  claim  has  been  set  up  by  the 
assignees  under  the  former  commission. 

Erskine,  C.  J. — I  concur  in  opinion  with  both  my  learned  colleagues, 
that  the  commissioner  would  have  been  justified  in  dividing  this  property 
among  the  creditors  under  the  fiat,  without  any  application  to  this  court; 
and,  perhaps,  what  has  already  fallen  from  the  court  may  remove  any 
ditficulty  from  the  mind  of  the  commissioner.  The  assignees  under  the 
fiat  were,  however,  quite  right  in  giving  notice  to  the  assignees  under 
the  commission,  of  the  amouut  of  the  funds  they  had  received  under  the 
fiat,  and  of  their  intention  to  divide  them  amongst  the  ^bankrupt's  credit- 
ors ;  and  if  the  assignees  under  the  commission  had  come  in  adversely, 
then  it  would  have  been,  no  doubt,  the  duty  of  the  commissioner  to  have 
suspended  the  order  of  dividend,  and  waited  for  the  opinion  of  this  court. 
•But  the  first  assignees  made  no  claim  to  any  portion  of  these  funds ;  very 
probably  admitting  the  equitable  right  of  the  subsequent  creditors,  which 
was  founded  on  their  own  neglect.  The  commissioner,  however,  having 
under  the  present  circumstances  declined  proceeding  without  the  sanc- 
tion of  this  court,  the  assignees  under  the  fiat  have  prayed,  that  the  for- 
mer commission  might  be  impounded,  and  fhat  they  might  proceed  to 
distribute  the  effects  collected  by  them  under  the  fiat ;  or,  if  the  court 
refuse  to  impound  the  commission,  that  it  would  in  that  case  authorize 
them  to  distribute  the  funds, — on  the  ground,  that  no  objection  to  their 
doing  so  has  been  made  by  the  assignees  under  the  commission.  Bui, 
although  the  assignees  under  the  commission  have  said  that  they  do  not 
object  to  this  distribution,  yet  they  have  positively  refused  to  consent  to 
it  It  is  quite  impossible,  therefore,  that  the  court  can  under  these  cir- 
cumstances give  formal  directions  to  the  assignees  under  the  fiiat,  to  dis- 
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tribute  this  fund;  because  that  would  be,  in  eflfect,  saying,  that  the  second 
assignment  was  good  against  the  first ;  which  could  not  be  said  by  any 
court,  whilst  the  first  was  in  legal  operation.  We  may  declare  a  second 
fiat  to  be  valid,  in  preference  to  the  first ;  but  we  cannot  declare  a  second 
assignment  to  be  so,  without  disposing  of  the  previous  fiat.  Neverthe- 
less, if  an  equity,  in  favour  of  the  second  set  of  creditors,  were  in  this 
case  clearly  made  out,  I  think  the  court  might  order  the  assignees  under 
the  fiat  to  pay  those  creditors  first  the  amount  of  their  debts,  and  then 
distribute  the  surplus  among  the  creditors  under  the  commission.  The 
question  is,  then,  whether  the  petitioners  have  made  out  such  a  case,  as 
to  justify  us  hi  interfering  with  the  title  of  the  first  set  of  assignees.  The 
dictum  of  Lord  Eldon  in  Ex  parte  Bourne^  2  G.  &  J.  137,  is,  indeed, 
very  strong ;  but  his  observations  in  that  case  were  only  intended  to 
illustrate  the  general  right  of  the  court  to  interfere,  in  favour  of  the  cre- 
ditors under  the  second  commission,  and  cannot  be  considered  as  a  judg- 
ment of  the  particular  case  then  before  him ;  the  question  in  which  was, 
merely,  whether  a  commission  taken  out,  not  for  the  legitimate  purposes 
of  a  commission,  but  for  a  private  object  of  the  petitioning  creditor, 
should  be  allowed  to  stand.  Now,  I  must  confess,  that  I  have  not  been 
able  to  find  any  case,  where  the  court  has  interfered  in  favour  of  the 
creditors  under  a  second  commission, — except  on  the  ground  of  a  con- 
tract, express  or  implied,  on  the  part  of  the  creditors  under  the  first  com- 
mission,—or  where  they  have  connived  at  the  bankrupt's  subsequent 
trading.  And  if,  in  this  case,  the  assignees  under  the  former  commission 
had  fraudulently  lain  by,  for  the  purpose  of  reaping  an  undue  advantage 
from  the  bankrupt's  subsequent  trading,  I  should  have  said,  that  the 
court  might  then  interfere,  on  equitable  grounds,  in  behalf  of  the  credit- 
ors under  the  fiat.  The  case  of  Trotighton  v.  Gitleyy  Ambl.  639,  is,  in 
my  opinion,  no  authority,  to  the  extent  supposed,  in  favour  of  the  order 
sought  by  these  petitioners ;  for  Lord  Camden  put  that  case  entirely  on 
the  ground  of  contract  ;•  and  the  authority  of  the  case  is,  certainly,  very 
much  shaken  by  what  Lord  Eldon  said  in  Ex  parte  Martin^  15  Ves. 
116.  The  case  oi  Ex  parte  Bold^  C.  B.  L.  12,  too,  is  against  the  pre- 
sent application.  That  was  a  petition  by  the  assignees  under  a  first 
commission,  to  supersede  a  second,  and  to  compel  the  assignees  under 
the  second  commission  to  account  to  them  for  the  property ;  and,  al- 
though the  petition  was  opposed,  on  the  ground  of  the  laches  of  the 
assignees  under  the  first  commission,  and  Troughton  v.  Gitley  was  cited 
in  the  course  of  the  argument,  yet  Lord  Loughborough  said,  that  he  could 
not  let  the  second  commission  stand,  but  that  he  must,  of  necessity,  mak^ 
the  assignees  under  that  commission  account  to  the  assignees  under  the 
first.  In  the  present  case,  it  does  not  appear  to  me,  that  we  could  proceed 
to  treat  the  first  commission  as  a  nullity,  either  on  the  ground  of  contract, 
or  fraud.  It  would  appear,  from  what  Lord  Eldon  said  in  Ex  parte 
Martin^  15  Ves.  115,  that  the  mere  circumstance  of  the  assignees  under 
a  first  commission  permitting  the  bankrupt  to  trade,  does  not  of  itself 
raise  an  equity  in  favour  of  the  second  set  of  creditors ;  because  the 
assignees  cannot  prevent  his  trading,  if  he  chooses  to  run  the  risk  of  their 
taking  possession  of  the  property  he  may  acquire.  Now,  the  circum- 
stances here,  of  the  bankrupt's  subsequent  tradings,  do  not  show  any 
collusion  of  the  assignees  under  the  first  commission ;  for,  the  bankrupt 
having  in  the  first  instance  entered  into  partnership  with  two  other  per- 
sons, the  assignees  could  not  seize  any  part  of  the  joint  stock  and  eficctS| 


740  Ex  parte  Wallis.  C.  R.  1836. 

until  the  partnership  creditors  were  paid ;  and  then  only  for  the  bank- 
rupt's share  in  the  surplus.  Afterwards,  the  man  was  again  in  diflScul- 
lies ;  and  the  assignees  might  have  been  then  unwilling  to  press  him, 
whilst  he  was  struggling  with  misfortune,  and  not  with  any  fraudulent 
intention  of  permitting  him  to  trade,  for  the  purpose  of  obtaining  an  on- 
fair  advantage  over  his  subsequent  creditors.  And  it  appears,  that  the 
avssignees  are  still  unwilling  to  interfere,  unless  the  law  compels  them. 
Under  all  the  circumstances,  therefore,  I  think  we  should  not  be  justified 
in  interfering  with  the  legal  title  of  the  first  set  of  assignees.  But,  if  they 
do  not  absolutely  oppose  the  distribution  of  this  fund  among  the  credit- 
ors under  the  fiat,  or  set  up  an  adverse  claim  to  it  themselves,  I  think, 
as  the  duty  of  the  commissioner  in  this  respect  is  merely  ministerial,  he 
might  safely  make  an  order  to  divide  this  property  among  the  creditors 
under  the  fiat. 

The  order  finally  made  was,  that  the  petition  should  stand  over 
until  the  second  day  in  Trinity  Term,  with  liberty  for  the  surviv- 
ing assignee  under  the  former  commission,  in  the  mean  time,  to 
present  such  petition  as  he  should  be  advised ;  and  if  no  such 
petition  should  be  presented,  then,  that  llie  costs  of  the  petitioners 
and  the  bankrupt  of  and  incidental  to  the  meeting  before  the  com- 
missioner on  the  14th  January,  as  well  as  the  costs  of  this  appli- 
cation, should  be  paid  to  the  respective  solicitors  of  the  parties, 
out  of  the  assets  of  the  bankrupt  in  the  hands  of  the  official  as- 
signee under  the  fiat ;  such  last-mentioned  costs  to  be  taxed,  as 
between  attorney  and  client,  by  the  deputy-registrar,  and  the 
costs  of  the  meeting  to  be  taxed  by  the  commissioner ;  and  that 
the  commissioner  should  be  at  liberty  to  divide  the  residue  of  the 
assets,  pari  passu,  amongst  the  creditors  who  had  proved  their 
debts  under  the  fiat. 


Ex  parte  WALLIS.— In  the  matter  of  HAMBLY.— p.  496. 

Where  a  bill  of  exchange  exhibited  by  a  creditor  at  ihe  time  of  his  proof  is  lost  before  a  dividend 
is  declared,  the  commissioner  should,  on  the  application  of  the  creditor,  give  special  directions 
to  the  official  assignee  to  pay  the  dividend,  withoat  requiring  the  production  of  the  bilL 

But  see  Lord  Chancellor's  general  order,  1  Sept  1836,  pott,  App. 

This  was  the  petition  of  a  creditor,  praying  that  the  official  assignee 
niight  be  ordered  to  pay  a  dividend,  without  the  production  of  a  bill  of 
exchange,  which  the  creditor  held  as  a  security,  and  which  was  exhi- 
bited to  the  commissioner  when  the  proof  was  made.  The  proof  was 
made  in  1803,  for  the  amount  of  de365,  which  was  stated  to  be  for  money 
paid  by  the  creditor  for  the  use  of  the  bankrupt ;  and  the  bill  in  question 
was  drawn  by  the  bankrupt,  and  accepted  by  a  person  of  the  name  of 
Bird,  and  was  over-due  at  the  time  of  the  proof.  In  1808,  the  petitioner 
went  to  Madeira,  where  he  had  since  resided :  and  in*  1834,  his  brother, 
who  had  a  letter  of  attorney  to  act  for  him  in  England,  hearing  that  a 
dividend  was  payable  under  the  commission,  wrote  to  him  for  the  bill, 
to  produce  to  the  official  assignee ;  when  he  answered,  that  he  had  no 
recollection  of  where  the  bill  was  to  be  found.  The  bill,  not  being 
negotiable,  was  in  fact  either  mislaid  or  lost.  The  official  assignee  de- 
cliued  to  pay  the  dividend,  without  the  production  of  the  bill;  and  Mr, 
Commissioner  Evans  refused  to  give  any  special  directions  to  him  to 
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pay  the  dividend,  although  the  petitioner  offered  to  indemnify  the 
estate. 

Mr.  Wilcock  appeared  in  support  of  the  petition. 

Mr.  DeacoTiy  and  Mr.  Ktene^  for  the  assignees.  By  a  general  order, 
lately  made  by  the  Lords  Commissioners  of  the  Great  Seal,  (a)  it  is  or- 
dered, that,  "when  a  creditor,  or  any  person  duly  authorized  under  his 
hand'to  receive  his  dividend,  shall  apply  for  payment,  the  official  assignee 
shall  require  the  production  of  such  securities,  if  any,  as  the  creditor 

exhibited  at  the  time  of  his  proof;'* -"and  upon  the  creditor,  or 

such  other  person  authorized  as  aforesaid,signing  the  receipt  for  such 
dividend,  the  official  assignee  shall  mark  the  securities,  if  any,  with  the 
amount  of  that  dividend,  and  shall  sign  and  deliver  the  draft  for  the 
same ;  provided  that  no  dividend  shall  be  paid  to  any  creditor  holding 
any  security  for  his  debt,  until  such  security  shall  be  produced,  without 
the  special  directions  of  a  commissioner  in  that  behalf."  The  petitioner, 
in  this  case,  did  not  assign  a  sufficient  cause  for  the  non-production  of 
the  bill ;  for  the  only  answer  he  gave  to  his  brother's  inquiry  was,  that 
he  had  merely  no  recollection  of  where  the  bill  was  to  be  found.  This 
was  any  thing  but  a  satisfactory  reason  for  a  non-compliance  with  the 
positive  terms  of  the  general  order,  and  probably  appeared  so  to  the 
commissioner,  when  he  was  applied  to  for  his  directions  on  the  subject. 
His  having  no  recollection  of  where  the  bill  was  to  be  found,  does  not 
prove,  that  the  creditor  did  not  part  with  the  bill  to  some  other  person. 
If  proper  evidence  had  been  offered  before  the  commissioner,  that  the 
bill  had  been  really  destroyed  or  lost,  he  would,  no  doubt,  have  given 
directions  to  the  official  assignee  to  pay  the  dividend. 

Erskine,  C.  J. — ^The  commissioner,  I  think,  would  have  been  fully 
justified  in  giving  special  directions  for  the  payment  of  this  dividend, 
according  to  the  terms  of  the  general  order.  It  is  a  pity  that  he  did  not 
do  so ;  as  it  is  clear  that  this  is  a  bondb  fide  case ;  and  the  only  conse- 
quence of  the  miscarriage  of  the  commissioner  is,  the  costs  and  expense 
that  have  been  incurred  by  this  petition. 

Mr.  Deacon,  and  Mr.  Keene,  then  suggested,  that  the  costs  of  the 
assignees  should  be  paid  by  the.petitioner,  who,  by  his  own  admission, 
was  chargeable  with  forgetfulness  and  neglect ;  and  the  estate  ought  not 
to  be  burdened  with  the  costs  occasioned  by  the  petitioner's  own  laches. 

The  court,  however,  refused  to  order  the  petitioner  to  pay  the  costs 
of  the  assignees. 

Ordered  as  prayed ;  the  petitioner  paying  his  own  costs,  and  the 
costs  of  the  assignees  to  be  retained  out  of  the  estate.  (6) 

(a)  31  October,  1835,  4  Deac.  &  Ch.  688. 

(6)  Since  the  decision  of  this  cate  another  general  order  has  been  made  on  this  sabject  by  the 
lord  chancellor.    See  poet,  Appendix. 


Ex  parte  WALTER  MORRIS  and  others.— In  the  matter  of  ROBERT 

JONES.— p.  498. 

Where  the  bankrupt,  who  carried  on  businesa  aa  a  draper  in  the  town  of  Carnanron,  and  had 
contracted  debts  with  various  creditors  in  Lnncashirff,  was  described  in  the  fiat,  as  **of  Geufrnn, 
in  the  county  of  Carnanron.  draper,  dealer,  and  chapman,'*  a  place,  where  he  merely  resided, 
and  did  not  carry  on  the  drapery  business, — the  fiat  was  annulled,  Mi  the  costs  of  the  petititm* 
ing  creditor. 

Where  the  nqiioe  of  the  meeting  for  the  choice  of  assignees  was  advertised  in  the  Oaiette,  only 
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three  days  before  the  meeting  took  plare  at  CBrnnrvon.  end  the  cmlitori  at  a  distance  had 
opportunity,  from  the  shortness  of  ihe  noiicf  afforded  the »,  of  attending  puch  meeting; 
ble,  that  this  was  a  suffidenl  ground  for  s«^tiiiig  aside  the  choice  of  assignees. 

This  was  the  petition  of  several  creditors  of  the  bankrupt,  to  annul 
the  fiat,  under  the  following  eircumslances,  which  were  stated  in  the 
petition,  and  verified  by  affidavit 

The  fiat  was  issued  on  the  19ih  January,  1836,  in  which  the  bank- 
rupt was  described  as  "  Robert  Jones,  of  Geufron,  in  the  county  of  Car- 
narvon, draper,  dealer,  and  chapman;"  and  it  was  directed  to  five 
commissioners,  resident  at  and  in  the  neighbourhood  of  Carnarvon.  On 
the  22d  January,  two  of  the  commissioners,  who  resided  at  Carnarvon, 
proceeded  from  thence  to  Bangor,  a  distance  of  nine  miles,  to  open  the 
fiat,  in  conjunction  with  another  conunissioner,  who  resided  at  Bean- 
maris,  thirteen  miles  from  Carnarvon ;  altliough  the  two  other  commis- 
sioners named  in  the  fiat,  and  one  of  whom  actually  resided  at  Carnarvon, 
were  both  at  home^at  the  time,  and  were  willing  to  attend  to  open  the 
fiat  at  Carnarvon.  Neither  of  these  had  been  professionally  employed 
by  the  bankrupt ;  but  the  two  commissioners,  who  proceeded  from  Car- 
narvon to  Bangor  to  open  the  fiat,  had  been  very  recently  employed  as 
his  attorneys. 

The  adjudication  of  the  bankruptcy  was  announced  in  the  London 
Gazette  of  the  26th  January,  in  which  the  bankrupt  was  described  as 
**  Robert  Jones,  of  Garfron,  in  the  county  of  Carnarvon,  draper,  dealer, 
and  chapman ;"  and  the  meeting  for  the  choice  of  assignees  was  ap- 
pointed to  be  held  at  the  Castle  Hotel,  in  Carnarvon,  on  the  29th  Janu- 
ary last;  thus  allowing  only  an  interval  of  three  days  between  the 
advertisement  in  the  Gazette,  and  the  meeting  for  the  choice  of  assignees. 
The  usual  practice,  it  appeared,  was  to  allow  an  interval  of  at  least  ten 
days  between  the  advertisement  in  the  Gazette,  and  the  day  appointed 
for  such  meeting ;  in  order  that  the  creditors,  living  at  a  distance  from 
the  place  where  the  fiat  is  to  be  executed,  may  have  an  opportimity  of 
proving  their  debts,  and  voting  in  such  choice. 

The  bankrupt  was  indebted  to  the  petitioners,  (who  were  eight  in 
number,  and  resided  at  Manchester  and  Liverpool,)  in  various  sunjs, 
amoimting  in  the  whole  to  d6490 ;  and  he  was  also  indebted  to  five  other 
creditors,  who  resided  in  various  parts  of  J^ncashire,  in  difierent  sums, 
amounting  to  jei40. 

The  petitioners  had  no  opportunity  of  seeing  the  London  Gazette  of 
the  26th  January,  or  any  extract  from  it,  until  the  28th  January,  and  it 
was  then  impossible  for  them  to  prepare  the  necessary  documents,  to 
enable  them  to  prove  their  debts,  and  vote  in  the  choice  of  assignees, 
at  the  meeting  to  be  held  at  Carnarvon  on  the  29th  January ;  Liverpool 
being  distant  from  that  place  86  miles,  and  Manchester  about  117  miles. 

The  petitioners  alleged,  that  the  bankrupt  never  at  any  time  carried 
on  business  as  a  draper,  dealer,  and  chapman,  at  Geufron,  or  Garfron, 
but  that  his  shop  was  in  the  town  of  Carnarvon ;  that  all  the  goods  and 
merchandises  sold  and  delivered  to  him  were,  by  his  desire,  directed  to 
him  at  Carnarvon,  where  he  told  the  petitioners  he  carried  on  the  busi- 
ness of  a  draper ;  and  that  there  was  no  town  whatever  in  the  county 
of  Carnarvon  known  by  the  name  of  Geufron,  or  Garfron. 

At  the  meeting,  held  on  the  29Xh  January  for  the  choice  of  assignees, 
one  of  the  commissioners  named  in  the  fiat,  but  who  was  not  called  upon 
Co  act,  attended,  and  informed  the  acting  commissioners,  th^  several  of 
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iho  bankrupt's  creditors  resided  in  England,  who  could  not  be  possibly 
aw^are  of  the  meeting,  and  requested  the  commissioners  to  adjourn  the 
choice  of  assignees,  and  give  the  parties  at  a  distance  time  to  prepare 
for  voting  in  such  choice ;  but  the  commissioners,  after  consulting  with 
the  creditors  present,  declined  to  make  any  such  adjournment.  At  this 
meeting,  William  Jones,  the  petitioning  creditor,  and  an  uncle  of  the 
bankrupt,  proved  a  debt  for  the  sum  of  je270,  and  was  thereupon  elected 
sole  assignee.  The  only  other  persons  who  proved  debts  at  the  meeting 
were,  the  bankrupt's  Brother-in-law,  who  proved  a  debt  of  5S/.  18*. ;  a 
servant  of  the  bankrupt,  who  proved  a  debt  of  £21;  an  attorney's 
clerk,  who  proved  a  debt  of  21/.  2s,  6d\  and  five  other  persons,  one  of 
whom  was  the  brother-in-law  of  the  bankrupt's  father,  who  respectively 
proved  debts  of  30/.,  28/:,  221,  10*.,  20/.  19*.,  and  21/.  11*.  Sd.  These 
creditors  were  all  resident  in  or  near  Carnarvon. 

The  petitioners  alleged,  that  they  had  reason  to  believe,  that  the  said 
debts  so  proved,  were  fictitious,  or  contracted  by  the  bankrupt  without 
a  sufficient  consideration ;  but  that,  supposing  them  to  be  all  good  debts, 
they  only  amounted  to  the  sum  of  493/.  14*.  2d. ;  while  the  debts  of  the 
petitioners,  and  the  oilier  c'-editors  in  the  neighbourhood  of  Liverpool 
and  Manchester,  amounted  to  the  sum  of  702/.  6*.  Id.,  and  were  in- 
curred within  four  or  iSve  months  of  the  date  of  the  bankruptcy. 

On  the  3d  September  last,  a  fiat  had  been  issued  against  the  father 
of  the  bankrupt,  by  the  name  and  description  of  "  Robert  Jones,  of 
'  High  Street,  in  the  town  of  Carnarvon,  in  the  county  of  Camarvon, 
draper,  dealer,  and  chapman,"  on  the  petition  of  his  son-in-law,  William 
Jones,  who  was  appointed  sole  assignee,  and  in  that  capacity  sold  the  stock 
in  trade  of  the  father  to  the  son.  This  sale  took  place,  either  late  in  the 
month  of  September,  or  early  in  the  month  of  October  last,  which  was 
the  commencement  of  the  trading  of  the  present  bankrupt,  Robert 
Jones,  the  son.  The  petitioners  alleged,  that  the  bankrupt,  after  having 
been  thus  in  business  at  Carnarvon  as  a  draper  for  a  period  only  of  four 
months,  made  over,  shortly  before  his  bankruptcy,  the  whole  of  his 
stock  in  trade,  composed  chiefly,  as  they  had  reason  to  believe,  of  the 
very  goods  which  he  had  bought  of  them,  to  his  sister,  Mary  Rathbone 
Jones,  who  was  under  the  age  of  twenty-one  years.  Two  of  the  peti- 
tioners called  at  the  shop  of  the  bankrupt,  to  inquire  into  the  truth  of 
this  circumstance,  when  they  saw  the  bankrupt's  father,  who  admitted 
the  fact  to  be  true,  and  that  she  had  no  money  of  her  own  to  pay  for 
it,  saying,  "  there  were  many  ways  of  buying  a  stock,  without  having 
money  to  pay  for  it — she  could  borrow  money." 

It  appeared,  that  the  shop  of  the  bankrupt  was  the  same  shop  that 
had  been  previously  occupied  by  his  father  at  the  time  of  the  father's 
bankruptcy,  and  that  it  was  still  open,  and  the  business  of  a  draper  was 
carried  on  there  by  the  bankrupt's  sister,  Mary  Rathbone  Jones,  with  tlio 
name  of  "  Robert  Jones,"  still  over  the  shop  door ;  the  stock  in  trade 
of  such  shop  consisting  almost  wholly  of  the  goods  sold  by  the  peti- 
tioners to  the  bankrupt. 

The  petitioners  further  alleged,  that  the  bankrupt,  about  the  time  of 
the  transfer  of  his  stock  in  trade,  privately  disposed  of  his  stock  on  a 
farm,  which  he  held  near  to  the  town  of  Carnarvon. 

Under  these  circumstances,  the  petitioners  suggested,  that  if  the  fiat 
was  worked  at  Carnarvon,  there  would  be  no  chance  that  the  assets 
would  be  fairly  administered ;  and  that  if  the  present  fiat  was  annulled, 
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and  a  new  one  directed  to  commissioners  at  Liverpool,  or  Manchester, 
it  would  be  much  more  convenient  to  the  majority,  in  number  and  value, 
of  the  bona  fide  creditors,  and  would  not  only  be  the  means  of  unravel- 
ling a  system  of  fraud  practised  by  the  bankrupt,  in  the  concoction  ^}i 
many  fictitious  debts,  but  also  of  recovering  considerable  property, 
made  over  by  the  bankrupt  to  his  relatives  on  the  eve  of  his  bankruptcy. 

The  prayer  was,  that  the  present  fiat  might  be  annulled,  and  that  two 
of  the  petitioners  might  be  at  liberty  to  sue  out  a  new  fiat  against  the 
bankrupt,  directed  to  commissioners  at  Manchester ;  or,  if  the  working 
of  the  present  fiat  was  continued,  that  the  court  would  at  least  annul 
the  choice  of  the  assignee  already  elected  under  the  fiat,  and  direct  the 
commissioners  to  appoint  another  meeting  for  that  purpose  on  such 
future  day,  as  would  afibrd  the  petitioners  a  reasonable  time  to  prove 
their  debts,  and  vote  in  such  choice ;  and  that  in  that  case,  the  time  ap- 
pointed for  the  bankrupt  to  pass  his  last  examination  might  be  enlarged; 
and  that  the  costs  of  this  petition,  and  all  proceedings  incident  thereon, 
might  be  paid  either  by  William  Jones,  the  present  assignee,  or  out  of 
the  bankrupt's  estate. 

The  a/lidavits  in  opposition  stated,  that  the  reason  why  the  fiat  was 
opened  at  Bangor  was,  because  two  of  the  commissioners,  who  signed 
the  adjudication,  were  going  on  the  day  in  question  from  Carnarvon  to 
Bangor  on  their  own  business,  and  said  they  would  open  the  fiat  there. 
That  one  of  the  other  commissioners,  resident  at  Carnarvon,  was  a 
creditor  of  the  bankrupt  to  the  amount  of  £100  and  upwards,  and  that 
that  was  the  reason  why  he  was  not  applied  to  on  that  occasion.  Thai 
the  bankrupt  purchased  his  father's  stock  in  trade,  imder  an  execution 
issued  against  his  father,  and  not  of  the  assignee  under  his  father's 
bankruptcy.  That  the  bankrupt  had  resided  for  two  years  at  Geufron, 
a  distance  of  two  miles  and  a  half  from  Carnarvon,  and  was  living 
there  when  he  bought  his  father's  stock  in  trade ;  a  fact  which,  it  was 
alleged,  was  well  known  to  his  creditors ;  and  that  he  was  also  well 
known  as  the  son  of  Robert  Jones,  of  High  Street,  in  the  town  of  Car- 
narvon, draper.  That  the  debts  owing  by  the  bankrupt  to  creditors 
residing  in  England,  did  not  amount  to  more  than  ^120 ;  but  that  tlie 
debts  owing  by  him  to  creditors  living  at  Carnarvon,  and  in  the  neigh- 
bourhood, exceeded  je4000.  And  that  the  sale  to  the  bankrupt's  sister, 
Mary  Rathbone  Jones,  of  his  stock  in  trade,  was  mider  an  execution 
issued  against  the  bankrupt. 

Mr.  Deacon  and  Mr.  J,  Russell^  in  support  of  the  petition,  cited  Ex 
parte  Parrey^  2  G.  &  J.  225 ;  Ex  parle  Beadles^  lb.  243 ;  Ex  parte 
Dayy  Mont.  &  M.  208 ;  Ex  parte  Beckwith^  1  G.  &  J.  20 ;  Ex  parte 
Tanner^  2  Deac.  &  C.  563 ;  Ex  parte  Smithy  1  Christ.  299 ;  Ex  parte 
Surtees,  12  Ves.  12 ;  Ex  parte  Hawkins^  Buck,  520 ;  Ex  parte  Be  C/ta- 
peaurongej  Mont.  &  M.  174;  Ex  parte  Edwards y  Buck,  411. 

Mr.  Swanston^  for  the  respondents. 

Mr.  Deacon^  in  reply. 

Erskine,  C.  J. — If  the  only  point  in  this  case  had  been  to  set  aside 
the  choice  of  assignees,  I  should  not  have  thought  it  necessary  to  have 
called  on  the  petitioners'  counsel  to  reply  ;  but  as  it  has  been  so  strongly 
urged  that  a  new  fiat  ought  to  issue,  and  I  entertained,  at  first,  some 
doubts  in  my  own  mind  as  to  the  expediency  of  annuUing  the  present 
fiat,  I  wished  to  hear  every  thing  that  could  be  advanced  on  the  part  of 
the  petitioners,  in  order  to  remove  those  doubts.     It  appears  to  me,  that 


1  Deacon,  515.  745 

the  description  of  the  bankrupt  in  the  fiat,  as  "of  Geufron,"  the  place 
where  he  actually  resided,  is  a  true  description,  as  far  as  it  goes,  but  that 
it  is  not  a  full  description.  The  creditors,  who  only  knew  the  bankrupt 
as  a  draper  at  Carnarvon,  and  were  ignorant  that  he  had  any  other  place 
of  abode,  might  have  been  deceived  by  such  a  description.  At  the  same 
time,  if  it  had  been  manifest  that  no  creditor  could  have  been  misled,  I 
am  not  prepared  to  say,  that  the  fiat,  for  this  cause  alone,  ought  to  be 
annulled ;  for  in  no  one  of  the  affidavits  filed  in  support  of  the  petition, 
or  in  any  part  of  the  petition  itself,  it  is  alleged,  that  the  intent  was  to 
mislead.  The  difference  between  the  description  of  the  bankrupt  in 
the  fiat,  and  that  in  the  gazette,  was  perhaps  an  accident.  But  I  cannot 
help  entertaining  a  strong  impression  in  my  own  mind,  that  there  was 
some  intention  to  mislead,  on  the  part  of  those  who  sued  out  this  fiat. 
There  is  no  explanation  given  of  the  sale  of  the  bankrupt's  stock  in 
trade  to  his  sister,  which  is  alleged  to  have  been  made  by  him  shortly 
before  his  bankruptcy,  and  to  have  consisted  chiefly  of  the  very  goods 
which  the  bankrupt  liad  bought  of  the  petitioners ;  nor  is  there  any 
satisfactory  reason  given,  why  the  bankrupt's  uncle  should  have  been 
appointed  sole  assignee,  when  there  were  so  many  other  creditors  in- 
terested in  the  distribution  of  the  assets.  I  think  I  am  bound,  therefore, 
to  look  at  the  case  with  a  very  different  eye,  than  if  the  description  of 
the  bankrupt  had  been  a  mere  mistake.  The  circumstances  of  this  case 
do  not  quite  agree  with  those  of  any  other  case,  that  has  been  previously 
decided ;  but,  acting  on  the  principle  which  governs  all  those  cases,  I  am 
of  opinion,  that  as  the  description  of  the  bankrupt  in  the  fiat  was  an 
imperfect  description,  and  calculated  to  mislead,  the  present  fiat  ought 
to  be  annulled.  I  do  not  think,  however,  that  there  is  any  ground  for 
directing  the  new  fiat  to  other  commissioners,  for  there  is  nothing  to 
show  that  the  commissioners,  in  the  present  case,  were  improperly  in- 
fluenced. The  only  reason  assigned  to  induce  that  suspicion  is,  that 
neither  Mr.  Poole,  who  lived  at  Carnarvon,  nor  Mr.  Hughes,  who  lived 
at  Bangor,  was  summoned  to  attend  the  meeting  for  opening  the  fiat. 
But  that  circumstance  appears  to  be  explained  in  the  affidavits  on  the 
part  of  the  respondents. 

The  order  was,  that  the  fiat  should  be  annulled,  at  the  costs  of  the 

petitioning  creditor,  and  that  the  petitioners,  or  any  of  them, 

should  be  at  liberty  to  take  out  a  fresh  fiat. 


Ex  parte  SAMUEL  BIGNOLD.— In  the  matter  of  HENRY 
FRANCIS,  ROBERT  JOHN  TURNER,  and  CHARLES  JOHN 
WEST.— p.  515. 

The  petitioner,  who  was  an  eqaitable  mortgagee,  diaoovered  that  the  bankrapt  had  made  otbaf 
mortgngea,  and  given  other  liena  on  the  aame  property,  of  which  the  legality  of  acme,  and 
the  priority  of  othera,  were  disputed  by  the  petitioner;  who  prayed  a  sale  of  the  property, 
and  that  the  proceeds  might  be  applied  towards  the  reduction  of  his  debt, — and  in  case  the 
other  parties  ahould  come  in  and  submit  to  the  jurisdiction  of  the  court,  then  that  the  court 
would  settle  the  respective  priorities  of  those  parties  and  the  petitioner :  Htld^  that  the  court 
could  make  no  such  order,  unless  those  partiea  were  regularly  liefore  their  court;  and  that  it 
would  be  disadvantageous  to  the  bankrupt*s  estate  to  make  an  order  for  the  sale  of  the  pro- 
perty, until  the  interesu  of  the  respective  parties  were  preciaely  aacertained.  Under  theaa 
circumstances,  the  petition  was  dianiisaed  with  costs. 
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Semhle,  that  the  Cnurt  of  Reriew  has  no  jurisdiction  in  those  matteri  relatuigr  to  the  eatatat  of 
bankrupts,  over  which  the  lord  ch&ncelior  was  accustomed  to  exercise  juribdiction  onlj  bj  biU 
ui  equity. — Qiuere  tamcn.     And  »ee  note,  ante,  p.  494. 

This  was  the  petition  of  the  secretary  of  the  Norwich  Life  Insurance 
Society,  claiming,  on  behalf  of  the  society,  an  equitable  mortgage  on 
certain  freehold  estates  and  other  property  of  the  bankrupt,  Henry 
Francis,  under  the  following  circumstances : — 

In  the  year  1822,  the  bankrupt,  Henry  Frtncis,  applied  to  the  peti- 
tioner for  the  loan  of  dei0,500,  upon  the  security  of  an  undivided  third 
part  of  a  real  estate  belonging  to  his  wife,  and  of  the  assignment  of  a 
policy  of  assurance  in  the  Equitable  office  for  £2000  on  his  own  life, 
which  was  settled  on  his  wife  for  life,  with  remainder  to  the  issue  of  the 
marriage,  and  in  default  of  issue,  for  the  benefit  of  himself;  and  also, 
upon  the  security  of  his  shares  in  the  capital  and  profits  of  the  business 
which  he  tlien  carried  on  in  partnership  with  the  bankrupt,  Robert  John 
Turner,  as  attorneys  and  solicitors.  This  money  was  required  by  Fran- 
cis, as  he  then  represented,  among  other  purposes,  for  that  of  enabling 
him  to  complete  the  purchase  of  certain  freehold  estates ;  which  pur- 
chase was,  in  fact,  afterwards  completed  by  him.  The  petitioner  agreed 
fo  make  this  advance  upon  the  proposed  terms ;  but,  it  was  agreed,  that 
only  part  of  the  sum  was  to  be  required  in  the  first  instance;  and  that, 
as  the  intended  purchases  of  the  estates  were  completed,  the  title-deeds 
of  those  estates  should  be  deposited  with  the  petitioner  as  a  further 
security.  Upon  the  faith  of  this  agreement,  large  sums  were,  from  time 
to  time,  advanced  by  the  insurance  company  to  Francis. 

In  pursuance  of  this  agreeement,  Francis  and  his  wife,  by  an  indenture 
dated  27th  of  August,  1822,  demised  unto  the  petitioner  an  inidividcd 
third  part  or  share  of  the  wife  in  remainder,  expectant  on  the  death 
of  one  Dorothy  Banyer,  of  and  in  certain  freehold  property  in  the  Isle 
of  Ely ;  to  hold  the  same  to  the  petitioner  for  the  term  of  99  years,  sub- 
ject to  a  proviso  for  redemption,  on  payment  of  the  £10,500  and  interest. 
The  deed  also  contained  a  covenant  to  levy  two  fines,  sur  concesserunt^ 
for  the  term  of  1000  years,  for  the  purpose  of  granting  and  assuring 
unto  the  petitioner  a  term  commensurate  with  the  above  term  of  99 
years ;  and  also,  a  covenant  and  declaration  on  the  part  of  Francis  and 
his  wife,  to  cause  a  surrender  to  be  effected  of  an  undivided  third  part 
or  share  of  certain  copyhold  property  in  the  Isle  of  Ely,  to  which  the 
wife  was  entitled  in  like  remainder. 

Dorothy  Banyer  was  dead;  and  the  whole  sum  of  dgl0,500,  with  a 
large  arrear  of  interest,  was  now  due  to  the  Norwich  Company. 
•  For  better  securing  this  stun,  also,  Francis,  before  the  year  1825,  de- 
posited with  the  petitioner  the  title-deeds  of  certain  estates  in  Norfolk. 

Before  the  year  1830,  Francis  contracted  for  the  purchase  of  the  other 
two-thirds  of  the  estate  specified  in  the  deed  of  the  27th  of  August, 
1822,  the  purchase-moneys  being  made  by  means  of  the  advances  made 
him  by  the  Norwich  Company.  And  by  indentures  of  lease  and  release 
of  the  first  and  second  of  May,  1830,  these  two-third  shares  were  con- 
veyed by  the  owners  of  them  to  Francis. 

In  the  year  1830,  Francis  applied  to  the  Norwich  Company  to  extend 
the  loan  of  je  10,500  to  je28,000,  on  the  security  of  the  estates  before 
mentioned,  as  well  as  others  after  specified ;  and  the  company,  accord- 
ngly,  at  different  times,  advanced  him  the  further  sum  of  JBl 7,500. 

For  some  time  previous  to  their  bankruptcy,  West  was  admitted  a 
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partner  with  Francis  and  Turner;  anJ  all  the  professional  business 
relating  to  this  extended  loan,  and  to  all  other  advances  by  the  company 
to  Francis,  were  transacted  by  some  or  one  of  the  partners  on  his 
account,  and  with  his  concurrence. 

The  title-deeds  belonging  to  part  of  the  estates,  which  were  in- 
tended to  be  comprised  in  the  mortgage  to  secure  the  extended  loan, 
were  deposited  with  the  company  or  their  solicitors ;  the  execution  of 
the  mortgage  itself  being  considerably  delayed,  by  a  long  investigation 
into  the  titles  of  the  different  estates. 

Towards  the  end  of  the  year  1830,  the  Norwich  Company,  upon  the 
request  of  Francis,  made  him  further  advances  to  the  amount  of  j^QOOO, 
which  were  agreed  to  be  secured  upon  the  same  property  as  that  on 
which  the  extended  loan  was  to  be  secured.  And,  as  a  further  security 
for  this  sum,  Francis  assigned  to  the  petitioner  his  interest  in  four 
policies  of  life  assurance,  subject  to  the  usual  proviso  for  redemption ; 
and  notices  of  such  assignment  were  duly  given  to  the  different  assur- 
ance companies.  But  only  one  of  these  policies  was  delivered  to  the 
petitioner,  who  discovered  that  the  three  others  had  been  previously 
deposited,  by  way  of  security,  with  another  person.  Under  these  cir- 
cumstances, the  petitioner  claimed,  on  behalf  of  the  company,  to  stand 
as  an  equitable  mortgagee,  in  respect  of  the  £9000,  upon  the  whole  of 
the  estates  intended  to  be  comprised  in  the  security  for  the  sum  of 
^628,000,  or,  at  all  events,  upon  such  of  them  whereof  the  title-deeds 
had  been  deposited,  at  the  time  of  the  agreement,  for  the  advance  of  the 
je9000. 

The  bankrupt.  West,  had  a  share  in  one  of  the  estates  intended  to  be 
comprised  in  the  mortgage  security,  which  he  agreed  to  convey  to  the 
petitioner ;  but  no  such  conveyance  was  ever  executed  by  him.  The 
petitioner,  however,  claimed  to  be  entitled  to  the  full  benefit  of  such 
share,  as  part  of  the  security  intended  to  be  given  to  the  insurance 
company. 

On  the  22d  February,  1834,  West  addressed  a  letter  to  the  company's 
solicitors,  in  which  he  said  that  he  had  obtained  the  execution,  by  Fran- 
cis, of  the  mortgage-deeds,  namely>  certain  indentures  of  lease  and 
release,  by  which  Francis  and  his  wife  conveyed  to  the  petitioner,  in 
fee,  certahi  estates  situate  at  Wentworth,  and  other  places,  in  the  Isle 
of  Ely,  and  also  covenanted  to  surrender  to  him  certain  copyhold  pro- 
perty there  situate,  subject  to  a  proviso  for  redemption,  on  payment,  of 
the  sum  of  £28,500  and  interest  at  four  per  cent. ;  with  a  power  of  sale 
and  demise  given  to  the  petitioner,  in  trust  for  the  insurance  company. 
The  blanks  left  for  the  date  of  these  indentures  of  mortgage  were 
omitted  to  be  filled  up,  but  they  were  executed  at  or  about  the  date  of^ 
West's  letter  to  the  company's  solicitors.  And,  by  certain  other  inden- 
tures of  lease  and  release,  intended  to  bear  even  date  with  the  above 
mentioned  indentures,  Francis  appointed  and  released  unto  the  peti- 
tioner, in  fee,  an  estate  at  Carleton  in  Norfolk,  with  the  like  powers  of 
sale  and  lease,  and  subject  to  a  similar  proviso  for  redemption. 

On  the  16th  of  April,  1834,  Turner  absconded;  and  on  the  12th  of 
May  following  a  separate  fiat  was  issued  against  him,  which,  however, 
was  afterwards  superseded  ;  and  on  the  16th  of  May  a  joint  fiat  was 
issued  against  all  the  three  bankrupts. 

After  the  tuAnkruptcy,  many  circumstances  affecting  the  property  thus 
mortgaged  by  Francis  to  the  company  were  discovered  by  the  petitioner 
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which  were  previously  unknown  to  him,  or  the  solicitors  to  the  com- 
pany. It  appeared,  that  by  an  indenture  dated  the  4th  of  Novemhr, 
1816,  Francis  had  mortgaged  a  part  of  the  freehold  property  at  Ea>: 
Carloton,  and  a  freehold  estate  at  Shottisham,  for  securing  the  traiiftfr 
of  61S3/.  12*.  2d.  three  percent,  consolidated  annuities;  but,  the  Sk'- 
tisham  estate  being  afterwards  sold  by  him,  he  had  in  October,  lS;i\ 
deposited  with  the  mortgagees  the  title-deeds  of  a  house  and  premis4f<>  m 
Surrey  Street,  Norwich,  (being  another  portion  of  the  property-  n/r- 
gaged  id  the  company,)  and  also  a  policy  of  assurance  of  the  Atlas  k- 
surance  Office  for  jCSOOO,  (one  of  the  four  policies  assigned  by  Francis 
to  the  company  in  1830,)  which  deposit  was  accompanied  with  a  written 
memorandum.  The  company  deemed  it  advisable  to  pay  off  thb 
encumbrance,  and,  accordingly,  obtained  from  Mr.  Ramsay,  the  mort- 
gagee, a  transfer  of  all  his  interest,  for  £5300 ;  considering,  that  the 
property  comprised  in  the  last-mentioned  securities  would  realize  more 
than  that  sum.  By  arrangement  between  the  company  and  the  assiffnet^^ 
of  the  bankrupts,  the  estates  at  East  Carleton  and  Mulbarton  had  been 
sold;  and  it  was  agreed,  that  the  purchase-money  should  abide  the 
determination  of  the  Court  of  Review,  as  to  the  respective  rights  of  tlie 
company,  and  the  assignees. 

It  was  also  discovered  by  the  petitioner,  that  several  mortgages  and 
encumbrances  had  been  made  and  executed  in  respect  of  the  Carleton 
Rode  estate,  another  portion  of  the  property  mortgaged  to  the  company: 
and  in  particular,  that  one  E.  Phillips,  a  former  owner  of  it,  had  in  1814 
executed  a  mortgage  of  it  for  a  term  of  1000  years  to  W.  L.  Robinson, 
for  securing  the  sum  of  j^lOOO  and  interest ;  which  mortgage  was  after- 
wards transferred  to  Messrs.  C.  and  T.  Scott,  who  claimed  to  be  entitled 
to  this  estate  in  preference  to  the  company;  but  the  title-deeds  of  thf 
estate  were  not  delivered  to  Messrs.  Scott,  nor  had  they  ever  given  no- 
tice to  the  persons  in  whose  hands  they  were  deposited.  The  company, 
however,  claimed  to  be  entitled  to  the  benefit  of  their  security  as  to  this 
estate,  in  priority  to  Messrs.  Scott ;  inasmuch,  as  at  the  time  of  the  com- 
pany making  their  advances  to  Francis  on  the  security  of  this  estate,  iis 
well  by  way  of  equitable  mortgage,  as  of  legal  mortgage  under  the 
before-mentioned  indentures  of  lease  and  release,  the  company  had 
notice  of  this  mortgage  by  Phillips;  and  in  the  year  1827,  when  the 
title-deeds  of  the  estate  were  rightfully  in  the  hands  of  one  Mr.  Bygrave, 
they  gave  notice  to  him  of  their  mortgage  securities,  and  he  was  re- 
quired to  deliver  over  the  deeds  to  the  company. 

In  1815,  E.  Phillips  had  also  created  another  mortgage  term  of  the 
Carleton  Rode  estate,  for  securing  je750  to  Wm.  Blyth,  which  was,  how- 
ever, afterwards  paid  off  by  Francis,  or  his  partners ;  and  the  mortgage- 
deed,  with  an  acknowledgment  of  such  payment,  was  delivered  to 
Francis ;  but  no  re-assignment  or  other  conveyance  of  the  mortgage  was 
executed.  This  mortgage-deed,  together  with  other  title-deeds,  it  ap- 
peared that  Francis  had,  shortly  before  his  bankruptcy,  deposited  with 
the  Norfolk  and  Norwich  Joint-Stock  Banking  Company,  for  the  secu- 
rity of  advances  made  to  him  by  that  company,  who  claimed  to  be 
entitled  to  a  lien  on  the  estate,  in  preference  to  the  petitioner,  but  which 
preference  the  petitiohcjr  contended  could  not  be  maintained. 

In  September,  1820,  Francis  had  also  executed  a  mortgage  of  the 
Carleton  Rode  estate,  by  way  of  demise,  for  the  term  of  1000  years,  to 
Messrs.  Hardy  and  Burton,  for  securing  two  sums  of  jQlOOO,  and  j^lSOO; 
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who,  on  the  21st  of  January,  1821,  gave  notice  of  such  mortgage  to  Mr. 
Bygrave,  requiring  him  not  to  part  witli  the  title-deeds  of  the  Carleton 
Rode  estate,  without  their  consent,  which  notice  was  placed  by  Mr. 
Bygrave  with  the  title-deeds.  Messrs.  Hardy  and  Burton  were,  how 
ever,  ignorant  of  the  mortgages  made  to  W.  L.  Robinson,  and  Wra, 
Blyth.  The  sums  of  dBlOOO,  and  jg  1500,  due  upon  this  mortgage  to 
Hardy  and  Burton,  were  afterwards  paid  olf  out  of  the  money  advanced 
by  the  petitioner  to  Francis,  but  no  assignment  of  the  mortgage  was 
executed,  and  the  mortgage-deed  was  deposited  by  Francis  with  the 
petitioner  along  with  the  other  securities ;  and  the  petitioner  claimed  to 
stand  in  the  place  of  Hardy  and  Burton,  upon  the  footing  of  such  mort- 
gage-deed, and  to  all  the  rights  of  priority  incident  thereto.  But  the 
rights  and  interests  of  Messrs.  Scott,  and  the  Norfolk  Banking  Com- 
pany, as  adverse  to  the  rights  of  the  petitioner,  being  still  undetermined, 
prevented  a  sale  of  the  Carleton  Rode  estate,  in  satisfaction  of  the  debt 
due  to  the  petitioner. 

The  petitioner  further  alleged,  that  it  was  also  discovered  after  the 
bankruptcy,  that  the  title-deeds  relating  to  a  part  of  the  Wentworth 
estate  comprised  in  the  above-mentioned  indentures  of  lease  and  release, 
which  Francis  had  purchased  of  Mr.  Golding,  had  not  been  delivered 
by  Francis  to  the  petitioner,  but  were,  at  the  time  of  the  bankruptcy,  in 
the  possession  of  the  bankrupt,  and  since,  in  that  of  the  assignees  ;  who 
alleged  that  Francis  had  created  some  charge  upon  this  estate  in  favour 
of  Robert  Francis,  a  cousin  of  the  bankrupt,  and  that  he  had  deposited 
the  title-deeds  in  his  hands  by  way  of  security,  though  he  had  afterwards 
parted  with  them ;  and  that  Robert  Francis  claimed  to  be  entitled  to  the 
benefit  of  such  estate,  and  to  the  possession  of  the  title-deeds,  in  priority 
to  the  petitioner.  But  the  petitioner  alleged,  that  the  Norwich  Insurance 
Company  had  no  notice  of  this  charge  until  after  the  bankruptcy,  and 
that  he  himself  was  ignorant  of  the  nature  and  particulars  of  this  alleged 
security,  and  of  the  amount  of  the  debt  of  Robert  Francis ;  and  he  there- 
fore claimed  to  be  entitled  to  the  possession  of  these  title-deeds,  and  to 
the  estate  comprised  therein,  in  preference  to  Robert  Francis ;  contend- 
ing, that  Robert  Francis,  by  parting  with  the  title-deeds,  if  he  ever  had 
possession  of  them,  must  be  considered  as  having  relinquished  all  claim 
to  them,  as  against  the  petitioner,  by  thus  enabling  the  bankrupt  to 
satisfy  the  petitioner  of  his  power  to  make  a  valid  and  effectual  convey- 
ance of  the  estate  comprised  therein.  And  the  petitioner  alleged,  that  it 
was  always  represented  to  the  insurance  company  and  their  solicitors, 
that  the  bankrupt  Francis  had  the  title-deeds  of  this  estate  in  his  posses- 
sion, and  that  he  engaged  to  deliver  them  to  the  petitioner. 

It  was  also  discovered  for  the  first  time,  after  the  bankruptcy  of  Fran- 
cis, that  the  before-mentioned  policy  of  the  Equitable  Assurance  Office, 
for  £'1000,  had,  previously  to  the  assignment  of  it  to  the  petitioner,  been 
assigned  by  Francis,  and  actually  delivered  to  the  Rev.  W.  F.  Wilkin- 
son, for  securing  the  sum  of  iBlOOO,  who  claimed  to  be  entitled  to  the 
benefit  of  it,  on  the  ground  that  he  had,  before  the  bankruptcy  of  Fran- 
cis, given  notice  of  the  assignment  to  the  Equitable  Assurance  Office. 
The  petitioner,  however,  alleged,  that  he  had  good  reason  to  believe, 
that  Mr.  Wilkinson  did  not  in  fact  give  due  notice  of  such  assignment  to 
the  oflace.  The  petitioner,  therefore,  claimed  to  be  entitled  to  all  the 
benefit  of  this  policy,  by  virtue  of  the  assignment  made  to  him,  and  of 
the  notice  of  the  18th  January,  1831. 

O  R  ^ 
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By  an  arrangement  between  the  petitioner  and  the  assignees,  the  Nor 
wich  estate  had,  under  the  sanction  of  this  court,  been  brought  to  sale, 
and  the  purchases  were  in  a  course  of  completion. 

The  premiums  due,  since  the  bankruptcy,  on  the  several  before-men- 
tioned policies  of  assurance,  except  that  in  the  hands  of  W.  F.  Williams, 
had  been  paid  by  the  petitioner. 

The  amount  of  the  advances  made  by  the  Norwich  Insurance  Com- 
pany to  Francis,  between  the  10th  October,  1829,  and  the  1st  February, 
1831,  amounted  to  32,744/.  1*.  6rf.,  which  sum  the  petitioner  claimed  to 
be  due,  with  a  large  arrear  of  interest,  besides  the  debt  of  J^SSOO  and  in- 
terest incurred  by  the  purchase  of  Ramsay's  mortgage. 

It  was  alleged  by  the  assignees,  that  previously  to  the  execution  of 
the  mortgage  to  the  insurance  company,  and  some  time  in  the  year 
1830,  Francis  had  executed  some  conveyai^ce  of  all  his  real  and  personal 
property  to  certain  trustees,  for  the  benefit  of  his  creditors ;  and  ditficui- 
ties  had  been  raised  by  the  assignees  as  to  the  effect  of  the  mortgage  to 
the  insurance  company.  But  the  petitioner  contended,  that  if  such  con- 
veyance was  ever  executed  by  Francis,  it  did  not  affect  the  validity  of 
the  mortgage  to  the  company,  inasmuch  as  they  had  no  notice  of  any 
such  conveyance,  until  after  the  bankruptcy. 

No  surrender  of  the  copyhold  property  comprised  in  the  different 
mortgages  had  ever  been  made,  in  pursuance  of  the  covenant  of  Francit 
to  surrender  it ;  and  the  same  was  now,  therefore,  legally  vested  in  his 
assignees. 

The  petitioner  alleged,  that  he  was  willing  to  submit  to  the  judgment 
of  this  court,  the  questions  as  to  the  priorities,  in  respect  of  the  claims 
of  Messi-s.  Scott  and  the  Norfolk  Banking  Company,  as  to  the  Carlton 
Rode  estate,  and  the  claim  of  Robert  Francis,  as  to  that  part  of  the 
Wentworth  estate,  which  was  purcliased  from  Mr.  Golding ;  and  the 
claim  of  W.  F.  Wilkinson,  as  to  the  policy  of  assurance  for  iJlOOO ;  but 
that  he  was  advised  that,  without  the  submission  of  those  parties  to  the 
jurisdiction,  he  was  not  entitled  to  make  them  respondents,  for  the  pur- 
pose of  agitating  those  questions.  Some  of  the  parties,  however,  having 
signified  their  readiness  to  submit  to  the  jurisdiction,  the  petitioner  sug- 
gested that  they  should  for  that  purpose  present  short  petitions,  to  come 
on  to  be  heard  with  this  petition. 

It  further  appeared,  that  Francis,  the  bankrupt,  had,  on  the  lOth  June, 
1820,  lent  £450  to  one  S.  Love,  at  interest,  on  mortgage  of  a  freehold 
estate  at  Norwich ;  and  that  the  petitioner,  on  behalf  of  the  Nor^vich  In- 
surance Company,  had,  on  the  7th  March,  1822,  advanced  to  the  bank- 
rupt the  like  sum,  on  a  deposit  of  the  mortgage  securities,  and  had  been 
for  some  time  past  in  receipt  of  the  rents ;  but  no  legal  transfer  of  the 
mortgage  securities  had  been  made.  The  petitioner  had  also,  at  the 
same  time,  advanced  to  the  bankrupt  the  sum' of  ^^230,  on  the  deposit 
of  a  mortgage  from  one  H.  Whisson  to  the  bankrupt  of  another  freehold 
estate  at  Norwich,  for  securing  the  like  sum.  Both  these  sums  of  ;€450 
and  je230  were  still  due,  with  an  arrear  of  interest;  and  the  petitioner 
was  desirous  that  these  mortgage  securities  should  be  sold,  and  the  pro- 
ceeds applied  towards  the  reduction  of  the  debt  due  to  the  Norwich  In- 
surance Company. 

The  prayer  was,  that  the  petitioner,  on  behalf  of  the  Norwich  Insu- 
rance Company,  might  be  declared  entitled,  by  virtue  of  the  several  de- 
posits of  deeds  and  mortgage  securities,  to  have  all  the  freehold  and  copy 
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hold  estates,  and  the  several  policies  of  assurance,  as  well  as  the  two 
last-mentioned  mortgages,  made  available,  and  to  fiave  the  proceeds  ap- 
plied towards  satisfaction  of  the  several  debts  of  3i,744/.  1*.  6rf,,  j6450, 
and  ^6230,  and  the  interest  due  thereon  respectively;  and  that  thepeti- 
tioner  might  also  be  declared  entitled,  by  virtua  of  the  purchase  from 
Mr.  Ramsay,  to  have  the  debt  of  ^65300,  and  iiiterest,  in  the  first  in- 
stance, paid  out  of  so  much  of  the  estate  at  East  Carlton,  and  Mulbarton, 
as  was  comprised  in  the  securities  affecting  the  same,  or  the  clear  pro- 
duce of  the  same,  and  also  of  the  Norwich  estate,  or  the  clear  produce 
of  the  same,  and  of  the  produce  of  the  policy  of  the  Atlas  Assurance 
Company  for  jESOOO,  so  far  as  the  same  will  extend ;  and,  in  particular, 
that  it  might  be  declared,  that  the  share  and  interest  of  Charles  John 
West  of  and  in  so  much  of  the  Norwicli  estate,  as  was  called  or  known 
as  the  Surrey  Street  Estate,  or  Family  Estate,  ought  to  be  comprehended 
and  included  in  the  mortgage  securities,  as  well  the  security  derived 
from  Mr.  Ramsay,  as  the  securities  to  the  petitioner  on  behalf  of  the  in- 
surance company ;  that  all  the  freehold,  leasehold,  and  copyhold  estates, 
comprised  in  the  before-mentioned  mortgage  securities,  or  tlie  interest 
of  the  bankrupt  therein,  not  already  sold,  as  well  as  the  several  policies, 
and  the  two  last-mentioned  mortgage  securities,  might  be  ordered  to  be 
sold  in  the  usual  manner  before  the  commissioners  under  the  fiat ;  and 
that  all  proper  persons  might  be  ordered  to  join  and  concur  in  all  neces- 
sary and  proper  conveyances  and  assurances  to  the  purchasers  of  the 
said  premises,  as  the  commissioners  should  direct ;  and  that  the  peti- 
tioner might  be  at  liberty  to  bid  and  become  the  purchaser  at  such  sales ; 
that  it  might  be  referred  to  the  commissioners  to  take  an  account  of  what 
was  due  and  owing  to  the  insurance  company  for  principal  and  interest ; 
and  that  it  might  be  declared,  that  the  produce  of  the  policies  of  assu- 
rance, when  so  sold,  ought  to  be,  in  the  first  instance,  charged  with  the 
premiums  of  assurance  from  time  to  time  paid  by  the  company ;  and  that 
after  paying  the  costs  of  this  application,  the  clear  produce  of  the  sales 
so  to  be  made,  and  of  the  sales  of  the  before-mentioned  estates  already 
sold,  might  be  applied,  so  far  as  the  same  would  extend,  towards  satis- 
faction of  what,  upon  taking  the  account,  should  be  found  due  and 
owing  to  the  company,  and  that  the  petitioner  might  be  admitted  to 
prove  the  residue  against  the  separate  estate  of  Henry  Francis ;  and,  in 
case  Mr.  Scott,  and  the  Norfolk  and  Norwich  Joint  Stock  Banking  Com- 
pany, the  said  Robert  Francis,  and  W.  F.  Wilkinson,  or  any  of  them, 
should  come  in  and  submit  to  the  jurisdiction  of  the  court,  then  that  the 
court  would  make  such  declaration  and  order,  touching  the  respective 
priorities  of  the  several  parties,  as  might  be  just,  the  petitioner  being 
ready  and  willing  to  submit  to  and  abide  by  such  declaration  and  order. 

The  only  parties,  besides  the  petitioner,  who  had  expressly  signified 
their  readiness  to  submit  to  the  jurisdiction,  were  Messrs.  Scott,  who  had 
presented  a  petition,  claiming  a  priority  in  respect  of  their  mortgage. 

Mr.  Sivansion,  and  Mr.  Jinderdorij  were  in  support  of  the  petition ; 
and  after  they  had  stated  the  prayer  of  it, 

Mr.  Twissy  and  Mr.  E.  Montagu^  for  the  assignees,  took  several  pre- 
liminary objections  to  the  petition ;  1st,  That  this  court  had  not  jurisdic- 
tion to  deal  with  any  matter  over  which  the  lord  chancellor  had  jurisdic- 
tion only  by  bill  in  equity,  and  that  the  present  petition  was  one  of  that 
description;  2dly,  That  the  court  could  make  no  order,  unless  Mrs. 
Francis^  tlie  bankrupt's  wife,  and  all  the  cestui  que  trusts  and  mortga* 
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gees  were  respectively  before  the  court;  the  bankrupt's  wife  being 
entitled  to  the  reversion  of  one-third  of  the  equity  of  redemption  of  the 
property. 

Mr.  SwanstoTij  and  Mr.  Anderdon.  This  court  possesses  all  the  ju- 
risdiction in  bankruptcy  which  belonged  formerly  to  the  lord  chancellor, 
whether  by  petition  in  bankruptcy  or  by  bill ;  for  the  1  &  2  Will.  4,  c 
56,  s.  2,  expressly  gives  jurisdiction  to  the  court  in  all  matters  of  bank- 
ruptcy, which  the  lord  chancellor  possessed,  whether  by  petition,  or 
otherwise.  The  petition  now  before  the  court  embraces  such  a  matter 
in  bankruptcy  as  the  lord  chancellor  was  accustomed  to  dispose  of,  not 
perhaps  wfiile  sitting  in  bankruptcy ,  but  in  the  Court  of  Chancery,  as  lord 
chancellor.  There  can  be  no  doubt,  that  the  intention  of  the  legislature 
was,  to  invest  this  court  with  such  jurisdiction ;  the  declared  object  of 
the  act  being,  to  save  the  expense  and  delay  that  were  formerly  incurred 
in  administering  the  estates  of  bankrupts ;  and  the  expense  of  proceed- 
ing, in  this  instance,  by  petition  in  bankruptcy,  being  much  less,  and  the 
delay  much  shorter,  than  that  of  going  into  a  Court  of  Equity  for  redress, 
where  there  must  be  numerous  suits,  and  numerous  costs  incurred. 
Then,  with  respect  to  the  interest  of  the  bankrupt's  wife,  we  do  not  ask 
for  any  order  affecting  her  right  or  interest  in  this  property,  but  expressly 
limit  the  order  to  the  bankrupt's  interest  alone ;  the  order  we  seek  is 
without  prejudice  to  her  interest,  which  is,  after  all,  a  mere  fractional 
.  interest.  The  estate,  perhaps,  may  not  be  sold  quite  so  advantageously 
as  if  all  parties  interested  were  to  join  in  the  sale ;  but  this  is  entirely  a 
matter  of  convenience,  and  cannot  prevent  the  right  of  the  mortgagee, 
who  is  most  materially  concerned,  to  apply  to  the  court  for  a  sale.  The 
bankrupt's  wife  has  only  a  life-interest  in  the  policy  of  assurance  for 
JB2000.  Could  not  that  policy  be  sold,  subject  to  her  interest,  which  is 
wholly  disconnected  with  the  bankrupt's  interest  ?  The  objection  raised 
on  the  other  side  is  not  an  objection  for  want  of  parties ;  for  we  do  not 
seek  to  affect  their  interests  in  any  way  whatever ;  but  the  objection 
amounts  to  this,  that  the  estate  may  not  be  so  advantageously  sold;  but 
this  is  a  circumstance  which  cannot  for  a  moment  be  permitted  to  ob- 
struct the  rights  of  the  petitioner. 

Erskine,  C.  J. — ^The  object  of  this  petition  is,  that  the  court  would 
make  an  order,  declaring  what  are  the  rights  of  the  Norwich  Life  Insu- 
rance Company,  in  reference  to  the  other  mortgagees  of  the  bankrupt's 
property.  But  before  we  can  make  any  order  of  this  kind,  it  is  abso- 
lutely necessary  that  we  should  ascertain  what  the  rights  of  the  bankrupt 
were,  at  the  time  of  the  mortgage  to  the  insurance  company,  and  the 
right  of  the  parties  who  claim  under  other  mortgages  or  liens  made  or 
given  to  them  by  the  bankrupt.  It  appears,  that  some  of  these  parties 
have  consented  to  submit  to  the  jurisdiction  of  this  court,  but  that  others 
have  held  out.  Now,  can  we  make  any  order,  binding  on  those  parties, 
unless  they  are  regularly  before  the  court ;  and  is  it  not  essential  that, 
before  the  court  directs  the  sale  of  the  bankrupt's  interests  in  this  pro- 
perty, we  should  know  precisely  what  those  interests  are?  In  the 
present  case,  it  is  matter  of  dispute,  whether  there  are  two  or  more 
mortgagees  besides  the  Norwich  Insurance  Company,  and  whether  they 
have  any  claim  of  priority  or  not,  in  interest,  over  the  interest  of  the 
company.  Would  it,  therefore,  be  advisable  to  sell  the  property,  subject 
to  innumerable  suits  in  equity  that  might  be  brought  by  the  different 
claimants  ?    The  only  adverse  parties  now  before  the  court  are  Messrs. 
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Scotty  who  claim  under  the  mortgage  of  the  Carletoii  Rode  estate,  made 
by  a  former  owner  of  it  to  Robinson.  Now,  if  this  court  were  even  to 
decide  that  Messrs.  Scott  had  a  priority  over  the  Insurance  Company, 
there  would  still  be  a  further  question,  as  to  the  rights  and  priorities  of 
the  other  mortgagees;  nor  can  we  even  then  determine,  with  any  degree 
of  precision,  the  interest  of  the  company,  without  having  the  cestui  que 
trusts  before  the  court  Whether  we  shall  have  jurisdiction  to  make 
the  order  prayed  for,  when  all  those  parties  are  properly  before  the 
court,  is  another  question.  My  present  impression  is,  that  this  court 
cannot  take  upon  itself  to  exercise  such  a  jurisdiction,  unless  those  par- 
ties appear  and  consent  to  the  order;  for  I  think  that  this  court  can 
claim  no  other  jurisdiction  than  what  the  lord  chancellor  formerly  pos- 
sessed on  petition  in  bankruptcy.  If  the  legislature  had,  on  passing  the 
Bankruptcy  Court  act,  intended  to  give  this  court  jurisdiction  over  all 
those  matters  relating  to  the  estates  of  bankrupts,  which  the  lord  chan- 
cellor had  only  power  to  decide  by  bill  in  equity,  they  would  have  used 
more  precise  words  for  this  purpose,  than  what  appear  in  the  act  of 
Parliament  Under  all  the  circumstances,  however,  I  do  not  think  that 
the  petition  ought  to  be  dismissed,  but  that  it  ought  to  stand  over,  for 
the  purpose  of  serving  it  on  all  the  parties  interested. 

Sir  J.  Cboss. — It  is  rather  difficult  to  decide  upon  this  preliminary 
question,  applying,  as  it  does,  to  the  whole  matter  of  the  petition,  unless 
all  the  complicated  facts  detailed  in  it  had  been  properly  stated  to  the . 
court ;  and  I  have  heard  nothing  opened  to-day,  but  merely  the  prayer  of 
the  petition.  The  debt  of  the  insurance  company,  it  appears,  amounts 
to  j632,000.  The  fiat  has  been  now  two  years  in  operation,  and  the 
insurance  company  cannot  prove  for  any  balance  that  may  be  due  to 
them,  unless  their  rights  are  properly  determined.  The  commissioners 
have  not  authority  to  adjudiciate  upon  these  rights,  and  the  question  is, 
whether  this  court  has  not  the  power  to  determine  them,  without  driving 
the  petitioners  to  another  and  more  expensive  tribunal.  The  express 
declaration  of  the  act  of  Parliament  establishing  this  court  is,  to  save 
expense  and  delay  in  administering  the  estates  of  bankrupts,  and  to 
remedy  the  former  imperfections  in  the  law,  which  were  so  detrimental 
to  the  interests  both  of  bankrupts  and  their  creditors.  In  this  case  it 
appears,  that  the  petitioners  have  certain  claims  by  way  of  mortgage. 
and  also  by  way  of  lien  on  the  bankrupt's  property;  and  that  other 
parties  have  also  similar  claims  on  certain  portions  of  such  property. 
The  petitioners  wish  that  the  amount  of  their  interest  in  the  property 
may  be  sold,  and  that,  after  applying  the  proceeds  of  the  sale  in  reduc- 
tion of  their  debt,  they  may  be  permitted  to  prove  for  the  residue.  But 
it  is  said,  that  this  cannot  be  done,  unless  the  interests  of  all  the  other 
parties  are  included  in  the  sale.  I  deny  the  proposition,  that  the  rights 
of  a  party  having  a  charge  upon  the  bankrupt's  property  cannot  be  sold, 
imless  the  interests  of  others  are  also  sold.  As  an  abstract  proposition, 
this  cannot  be  maintained ;  and  as  a  concrete  proposition,  I  know  nothing 
of  it,  on  the  hearing  of  this  petition.  As  well  might  you  say,  that  a  lease, 
to  which  the  bankrupt  was  entitled,  could  not  be  sold,  without  selling  the 
interest  of  the  reversioner ;  or,  that  a  bank  note  could  not  be  dealt  with, 
without  the  consent  of  the  Bank  of  England.  What  is  the  insurance 
company  1o  do,  if  we  cannot  entertain  this  petition  ?  It  is  said,  that  he 
may  have  relief  in  the  Court  of  Chancery.  What  relief?  Can  that  court 
make  an  order  for  him  to  prove  liis  debt  ?    He  must  come  here  again  for 
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that  purpose,  whatever  relief  he  may  obtain  in  the  Court  of  Chancery; 
and  thus  the  expense  and  delay  incurred  by  hira,  in  Seeking  merely  a 
plain  declaration  of  his  rights,  will  be  increased  twofold. 

Sir  G.  Rose. — I  think  this  petition  has  been  suflSciently  opened  to 
enable  the  court  to  dispose  of  the  question  now  before  it ;  and  I  will 
take  upon  myself  to  say,  that  there  is  no  poiiit  in  this  petition  material 
for  the  decision  of  this  court,  which  I  am  not  in  possession  of  at  this 
moment.  Notwithstanding  the  statement  of  facts  in  the  petition  is 
complicated,  and  involving  various  interests,  the  petitioner  is,  no  doubt, 
entitled  to  the  assistance  of  the  court,  if  ihe  court  can  give  it.  If  it  was 
merely  a  question  between  the  petitioner  and  the  assignees,  the  court 
might,  in  ten  minutes,  give  the  desired  relief  But  I  find  this  passage  in 
the  prayer  of  the  petition : — that  in  case  Messrs.  Scott,  and  the  Norfolk 
and  Norwich  Joint  Stock  Banking  company,  the  said  Robert  Francis, 
and  W.  F.  Wilkinson,  or  any  of  them,  should  come  in  and  submit  to  the 
jurisdiction  of  this  court,  then  that  this  court  will  make  a  declaration 
and  order  touching  the  respective  priorities  of  the  several  parties  men- 
tioned in  the  petition,  as  might  be  just.  The  question  is,  therefore, 
whether  this  petitioner  does  not  tender  it  as  a  necessary  condition  prece- 
dent, that  the  different  parties,  over  whom  he  claims  priorities,  must 
come  in  and  submit  to  the  jurisdiction  of  the  court,  before  the  court  can 
make  any  order  touching  those  priorities.  And  yet  the  petitioner  has 
^  not  served  these  parties  with  the  petition,  without  which  it  is  impossible 
that  the  court  can  make  any  order  affecting  their  interests.  It  has  been 
suggested,  however,  that  if  these  parties  were  served,  they  would  only 
come  in  to  deny  the  jurisdiction  of  the  court,  and  claim  costs  against  the 
petitioner  for  serving  them ;  a  supposition,  which  appears  to  me  to  have 
been  put  by  the  petitioner's  counsel,  in  order  to  feel  the  pulse  of  the 
court  as  to  what  would  be  its  opinion,  if  the  parties  were  actually  before 
it.  Upon  this  part  of  the  case,  I,  for  one,  hesitate  not  to  say,  that  this 
court  possesses  no  greater  jurisdiction  in  bankruptcy,  than  what  the  lord 
chancellor  was  accustomed  to  exercise  upon  petition  in  bankruptcy,  and 
that  the  petitioner  would  consequently  be  liable  to  costs  for  bringing 
parties  here,  whose  claims  and  priorities  could  only  be  settled  by  bill  in 
equity.  For  the  last  fifty  years,  the  lord  chancellor,  sitting  in  bankruptcy, 
has  made  no  such  order  as  is  sought  by  this  petition.  Tliis  coiurt,  too, 
has  again  and  again  said,  that  it  would  not  interfere  in  the  disposition 
of  the  bankrupt's  property,  by  making  any  order  for  the  sale  of  it,  which 
would  be  productive  of  consequences  inducing  a  difficulty  of  title.  I 
should  therefore  hesitate  a  good  deal,  even  if  all  the  parties  were  proper- 
ly before  the  court,  before  I  could  acquiesce  in  any  order  for  the  sale  of 
the  bankrupt's  property,  on  such  a  complicated  title  as  appeals  in  this 
petition ;  although  I  do  not  say,  that  I  would  not  put  the  machinery  of 
the  court  into  motion  as  usefully  as  I  could.  *  The  pledge  here  is  of  such 
a  nature,  tliat  the  assignees  have  a  right  to  say, — ^before  we  will  conseu 
to  any  sale,  you  shall  bring  the  rights  of  all  the  parties  interested  before 
tlie  court.  Whatever  security  for  their  debts  has  been  obtained  by  the 
petitioners  from  the  bankrupt,  it  ought  to  be  made  available  to  the  very 
extent  of  which  the  security  is  capable ;  this  is  one  entire  question,  and 
ought  not  to  be  dealt  with  in  parts.  What  I  would  suggest  is  this, — 
tliat  the  petitioners  should  enter  a  claim  on  the  proceedings  for  the 
amount  of  their  debt,  against  the  separate  estate  of  Francis,  until  their 
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security  can  be  realized ;  and  that  the  petition  should,  for  the  present, 
stand  over,  and  the  costs  be  reserved. 

The  court,  accordingly,  ordered  the  petition  to  stand  over  until  the  first 
day  of  the  next  term. 

The  matter  came  on  again  this  day,  (May  25th,)  when 

Mr.  Swanston,  and  Mr.  Jlnderdon^  on  behalf  of  the  petitioner,  stated, 
that  as  the  majority  of  the  court  was  of  opinion  that  it  had  no  jurisdic- 
tion to  settle  the  priorities  of  the  different  mortgagees,  the  petitioner  did 
not  intend  to  serve  the  petition  on  the  other  parties  alluded  to  on  the 
former  hearing ;  and  that  the  petitioner  would  only  now  ask  for  the 
judgment  of  the  court  upon  the  first  point  raised  by  the  petition,  namely, 
whether  the  insurance  company  could  not  have  an  order  for  the  sale  of 
tlie  property,  without  reference  to  the  interests  of  any  other  parties. 

Ebskine,  C.  J. — The  court  thought,  that  until  the  conflicting  interests 
of  the  other  parties  were  first  settled,  it  would  be  disadvantageous  to  the 
bankrupt's  estate  to  direct  a  sale.  The  question  then  arose,  whether  this 
court  had  power  to  dispose  of  those  conflicting  interests,  in  the  absence 
of  the  parties  concerned.  As  far  as  Messrs.  Scott  are  interested,  the 
court  can  no  doubt  dispose  of  theirs,  as  they  have  submitted  to  the  juris- 
diction. But  we  cannot  do  so  as  to  the  other  parties,  or  decide  adversely 
to  their  interests,  unless  they  are  served  with  the  petition.  That  being 
so,  I  think  we  ought  not  to  make  the  bankrupt's  estate  bear  the  costs  of 
a  petition,  which  is  preferred  by  a  creditor,  without  bringing  the  proper 
paities  before  the  court. 

Sir  J.  Cross. — I  consider  it  more  as  a  question  of  convenience,  or  as 
an  inflexible  rule  of  a  Court  of  Equity,  that  the  court  does  not  entertain 
this  petition,  than  as  a  question  of  jurisdiction. 

Sir  G.  Rose. — It  is  a  matter  of  regret  to  me,  that  the  court  feels  itself 
obliged  to  dismiss  this  petition,  with  costs.  But  had  we  all  the  parties 
before  the  court,  it  would  even  then  be  doubtful,  whether,  in  so  com- 
plicate a  question  as  this,  the  court  would  have  jurisdiction  to  determine 
the  priorities  of  all  these  parties.  As  between  the  assignees  and  the 
petitioner,  therefore,  there  is  no  way  of  disposing  of  this  petition,  but 
by  dismissing  it,  with  costs.  The  only  question  is,  as  to  determining 
the  payment  of  costs  on  Scott's  petition. 

Mr.  Bichnery  who  was  with  Mr.  Thviss^  in  support  of  the  petition  pre- 
sented by  Messrs.  Scott,  said,  that  they  would  not  have  been  brought  here 
but  for  the  course  adopted  by  the  Norwich  Insurance  Company,  and  that 
they  came  here  on  purpose  to  facilitate  the  views  of  the  company;  that 
they  were  not  the  cause  of  the  company's  petition  being  dismissed,  for 
that  they  would  have  been  very  glad  to  have  had  it  heard. 

Mr.  Gordon  appeared  for  Miss  Scott,  one  of  the  cestui  que  trusts^  for 
whom  the  Messrs.  Scott  were  trustees. 

The  order  made  was,  that  the  petition  of  Ex  parte  Bignold  should 
be  dismissed,  with  costs ;  and  that  the  petition  of  Ex  parte  Scoti 
should  be  dismissed,  without  costs',  except  as  to  the  assignees, 
and  Miss  Scott. 
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Ex  parte  HALL.— In  the  matter  of  HILTON.— p.  536, 

When  ft  countrj  commiMioner  is  prevented  by  bis  private  business  from  atleiiding  m  : 

under  the  fiat,  to  which  he  has  been  regularly  summoned,  he  ought  to  pay  the  coals  of 
another  meeting,  rendered  necessary  by  his  default 

Qusare,  as  to  the  jnrisdictioo  of  the  Court  of  Review  to  enforce  the  payment  of  such  oosla. 

Mr.  O.  •^nderdorif  on  the  part  of  the  petitioning  creditor,  applied  for 
the  assistance  of  the  court,  under  the  following  circumstances.  The  fiat 
was  issued  on  the  19th  March  last,  directed  to  commissioners  at  Man- 
chester, three  of  whom  met  on  the  5th  April,  when  the  adjudication  took 
place,  and  they  appointed  the  18th  April  for  the  choice  of  assignees; 
but  one  of  the  commissioners,  who  had  joined  in  appointing  such  meet- 
ing, omitted  to  attend,  having  gone  to  London  on  business ;  in  conse- 
quence of  which  no  meeting  could  be  held,  nor  assignees  chosen.  It 
was  therefore  wished,  that  this  court  would  appoint  another  meeting  for 
this  purpose. 

The  court  made  an  order,  that  the  commissioners  should  be  at  liberty 
to  appoint  another  meeting  for  the  choice  of  assignees ;  declaring,  at 
the  same  time,  that  the  costs  of  this  application,  and  those  incidental 
thereto,  were  not  to  come  out  of  the  estate,  but  that  the  consideration 
of  that  question  should  be  reserved ;  and  that  the  petitioning  creditor 
might  be  at  liberty  to  take  out  a  rule  nisi,  calling  on  the  commissioner 
who  had  made  default,  to  show  cause  why  he  should  not  pay  those 
costs. 

Mi.^nderdon  now  moved  for  a  peremptory  order  on  the  commissioner 
to  pay  the  petitioning  creditor  all  the  costs  occasioned  by  his  default 

Erskine,  C.  J. — ^The  costs  you  are  now  applying  for  are  twofold ; 
1st,  the  costs  of  the  former  meeting,  when  the  commissioner  failed  to 
attend;  2dly,  the  costs  subsequently  incurred  by  the  application  to  this 
court  for  an  order  to  appoint  another  meeting.  How  do  you  reconcile 
it  with  the  jurisdiction  of  this  court,  to  compel  the  petitioner  to  pay  the 
costs  of  the  first  meeting  ? 

Mr.  Jlnderdon. — If  the  court  can  order  the  commissioner  to  pay  the 
costs  of  the  second  meeting,  it  can  equally  order  him  to  pay  those  of 
the  first ;  the  costs  in  both  cases  proceeding  from  the  same  cause.  In 
Ex  parte  Kirhy^  Mont.  &  M.  405,  where  country  commissioners  had 
misconducted  themselves,  by  taking  more  than  the  statutable  fees.  Lord 
Lyndhurst  ordered,  that  they  should  not  only  be  prevented  from  acting 
fmrther  as  commissioners  of  bankrupt,  but  that  they  should  also  pay  the 
costs  of  the  application ;  and  he  directed  that  the  commission  should  l)e 
renewed  to  London  commissioners.  On  the  present  occasion,  the  court 
is  not  asked  to  remove  the  commissioner,  but  merely  to  order  him  to  pay 
the  costs.  Nevertheless,  the  court  could,  if  it  chose,  recommend  the 
Great  Seal  to  remove  him  in  the  same  way,  as  it  recommends  a  fiat  to 
be  annulled*  and  the  recommendation  would  be,  no  doubt,  equally 
attended  to. 

Mr.  Bacon,  for  the  commissioner.  In  strictness,  this  application 
ought  to  have  been  by  petition ;  but  the  commissioner  waives  that  ob 
jection,  to  save  expense ;  nor  would  he  now  have  opposed  this  applica- 
tion, if  the  question  of  costs  merely,  and  not  his  own  character,  had 
been  involved  in  it.  The  commissioner,  who  is  a  respectable  solicitor  ai 
Manchester,  has  made  an  affidavit,  that  he  was  requested  to  attend  the 
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meeting  for  the  adjudication,  in  consequence  of  one  of  the  quorum  com- 
missioners being  ill ;  and  that  he  then  distinctly  stated,  that  he  should 
not  be  able  to  attend  the  subsequent  meetings,  on  account  of  his  being 
obliged  to  go  to  London,  on  some  parliamentary  business;  and  that 
after  he  had  taken  his  place  in  the  coach  to  proceed  to  London,  he 
received  a  sununons  for  the  18th  April. 

Mr.  Andtrdon^  in  reply.  The  quorum  commissioner  continued  ill, 
and  another  of  the  five  commissioners  was  absent  on  a  journey ;  so 
that  there  were  only  two  commissioners  able  to  act,  besides  the  one 
against  whom  this  application  is  made.  [Erskine,  C.  J.  Have  you  any 
instance  of  the  court  compelling  a  commissioner  to  pay  the  costs  of  a 
meeting,  which  he  omitted  to  attend  ?]  There  may  be  none ;  but  pro- 
bably such  a  case  never  occurred  before.  The  party  in  this  case,  having 
once  taken  upon  himself  the  duties  of  a  commissioner  under  the  fiat, 
ought  to  have  worked  out  the  functions  of  the  office  which  he  under- 
took to  perform ;  and  cannot  qualify  his  judicial  duties,  by  saying  that 
he  would  attend  the  first  meeting,  but  could  not  attend  the  others. 

Erskine,  C.  J. — Although  the  circumstances,  now  brought  forward 
on  behalf  of  the  commissioner,  tend  to  place  his  conduct  in  a  more 
favourable  light,  still,  I  cannot  consider  him  ^b  wholly  free  from  blame. 
For,  as  he  took  upon  himself  the  office  of  a  commissioner  under  this  fiat, 
it  is  no  justification  for  his  non-attendance  at  any  meeting  for  which  he 
was  regularly  summoned,  that  his  private  business  called  him  away, 
and  prevented  him  from  attending.  At  any  rate,  he  should  not  have 
left  Manchester,  before  he  had  ascertained  that  another  conunissioner, 
named  in  the  fiat,  could  have  attended  the  meeting  in  his  stead.  He 
does  not  stand  acquitted,  therefore,  from  the  charge  of  neglect  But  the 
difficulty  with  me  is,  whether  this  court  has  the  jurisdiction  to  compel 
liim  to  pay  the  costs  occasioned  by  his  default.  The  jurisdiction  of  the 
lord  chancellor,  exercised  over  commissioners  of  bankrupt,  was  an  indi- 
rect jurisdiction,  from  the  circumstance  of  his  having  the  power  of  nomi- 
nating them  in  each  commission  issued  under  the  Great  Seal.  If  his 
directions,  therefore,  were  not  attended  to  by  any  commissioner,  he  could 
refuse  to  nominate  him  again.  The  jurisdiction  of  this  court  over  the 
commissioners,  is  not  to  appoint  or  remove  them,  but  merely  to  review 
their  decisions ;  and  it  is  only  in  relation  to  this  branch  of  our  jurisdic- 
tion, that  this  court  can  claim  any  power  over  them.  If  we  order  the 
commissioner,  in  this  case,  to  pay  the  costs  occasioned  by  his  neglect, 
can  we  enforce  the  order  by  process  of  contempt  ?  That  is  a  question 
I  should  wish  to  consider.  It  may  probably  be  found,  that,  although 
we  do  not  possess  such  a  power  in  strictness  of  law,  this  court  can,  never- 
theless, exercise  the  power  indirectly ;  and,  therefore,  when  the  com- 
missioner knows  the  opinion  of  the  court  on  his  conduct,  it  may  be  more 
advisable  for  him  to  pay  the  costs  at  once. 

Sir  J.  Cross. — ^There  are  two  questions  in  this  case  for  the  considera- 
tion of  the  court, — the  one  of  law,  and  the  other  of  fact.  The  first  is, 
whether  this  court  has  jurisdiction  to  compel  a  commissioner  of  bank- 
rupt to  pay  the  costs  occasioned  to  the  estate  by  his  wilful  default ;  the 
second  is,  whether  he  is  guilty  of  such  default,  in  fact  I  should  wish 
the  latter  question  to  be  considered  first ;  though  I  should  much  regret 
that  it  should  be  conceived,  that  this  court  has  not  the  jurisdiction  now 
contended  for.  In  considering,  whether  the  commissioner  has  been 
guilty  of  wilful  default,  there  may  be  a  distinction  taken  between  the 
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office  of  a,  London  and  a  country  commissioner.  In  London,  the  com- 
missioners are,  by  act  of  Parliament,  required  to  devote  their  whole  time 
to  the  execution  of  the  duties  of  their  office.  In  the  country,  it  is  well 
known,  that  they  are  engaged  in  other  employments,  and  that  the  per- 
quisites of  the  office  form  but  a  small  portion  of  their  income.  In  Lon- 
don, only  one  commissioner  is  necessjiry  to  conduct  the  proceedings.  In 
the  country,  the  fiat  is  directed  to  five  commissioners,  two  barristers,  and 
three  solicitors,  and  only  one  of  the  three  solicitors  is  accustomed  to 
attend ;  the  barristers  having  a  right  of  priority  in  attending  each  meet- 
ing. Now,  what  are  the  facts,of  this  case  ?  When  the  commissioner, 
against  whom  the  present  charge  is  made,  and  who  happens  to  be  one 
of  the  three  solicitors  named  in  the  fiat,  was  summoned  to  attend  the 
meeting  for  the  adjudication,  he  told  thp  solicitor  to  the  fiat,  that  he  could 
not  attend  any  of  the  subsequent  meetmgs.  Why  did  not  the  solicitor 
to  the  fiat  hold  the  same  language  then  to  the  commissioner,  that  his 
counsel  has  held  to-day:  "At  your  peril,  you  must  attend, — ^if  you  think 
proper  to  attend  the  first  meeting  and  take  upon  yourself  the  duties  of  a 
commissioner  ?"  Instead  of  this,  the  solicitor  says  nothing,  and  appears 
to  acquiesce  in  the  intentions  expressed  by  the  commissioner.  These 
are  the  circumstances,  on  which  this  court  is  now  called  upon  to  charge 
the  commissioner  with  wilful  default,  in  omitting  to  attend  the  meeting 
for  the  choice  of  assignees.  I  give  no  opinion  on  the  law  of  the  case,  at 
present*    But  this  is  the  state  of  facts. 

Sir  G.  Rose. — I  should  be  very  sorry,  as  far  as  the  public  is  concerned, 
that  this  court  was  not  sufficiently  powerful  to  control  the  conduct  of  tlie 
commissioners  in  the  country,  in  cases  similar  to  the  present.  The 
observations  made  by  the  court,  when  this  matter  was  previously  before 
it,  I  do  not  think  have  received  the  attention  they  deserved.  Our 
strongest  inclination  is,  when  such  accidents  as  this  occur,  to  relieve  pro- 
fessional men  from  the  consequences  of  any  inadvertence  they  have 
committed  in  the  execution  of  their  duties  as  commissioners  of  bankrupt; 
and  on  the  former  occasion,  the  court  pronounced  the  mildest  order  it 
could  make,  that  another  meeting  should  be  appointed  for  the  choice  of 
assignees,  and  that  the  costs  should  be  reserved.  This  has  been  the 
usual  order  on  these  occasions ;  and  the  costs  have,  I  know,  in  many 
instances,  been  invariably  paid  at  once  by  the  commissioner.  The  coni- 
sioners,  to  whom  a  country  fiat  is  directed,  ougiit  to  arrange  among 
themselves  their  attendance  at  the  diflferent  meetings.  If  the  court  finds 
that  one  of  these  individuals  has  neglected  his  duty,  not  by  the  act  of 
God,  but  to  attend  to  his  own  private  business, — assuming  that  his  con- 
duct is  blameless  as  between  man  and  man, — who,  I  should  like  to 
know,  is  to  pay  the  costs  ?  Not  the  petitioning  creditor,  or  the  estate ; 
but  the  party  who  has  occasioned  the  costs,  by  his  own  neglect.  And 
the  court  will  certainly  find  a  means  of  protecting  the  estate,  if  an  appli- 
cation for  the  costs  is  to  be  treated  adversely  by  the  commissioner.  The 
fiat  may  be  annulled,  and  an  injunction  issued  to  restrain  him  from  act- 
ing as  a  commissioner  under  any  future  fiat  Either  this  court,  or  the 
lord  chancellor,  has  certainly  power  to  make  such  an  order ;  but  though 
,the  power  exists,  it  would  be  exercised  with  reluctance.  What  I  could 
wish  to  be  done  is  this, — ^that  the  case  should  stand  over  for  the  present, 
with  liberty  for  either  party  to  mention  it  again,  and  with  an  intimation 
of  the  opinion  of  the  court  to  the  party  against  whom  the  application  is 
made ;  and  I  think  we  shall  then  hear  nothing  more  of  it. 

The  case  was  ordered  to  stand  over  accordingly. 
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_p.  543. 

The  bankrupt  and  the  petitioner  had  numerous  dealing.-*  together,  from  January,  1620,  to  June, 
1835,  of  which  no  account  was  actually  delivered  hy  the  bankrupt  to  the  peliiioner,  but  the 
▼arioua  items  of  which  were  entrred  in  the  bankrupt's  books;  the  dati>  of  the  last  item  being 
in  April,  1835,  which  was  an  entry  of  a  payment  of  JC300  by  the  bankrupt  to  the  petitioner, 
on  account : — Htld,  that  the  (letilioner  was  not  barred  by  the  statute  of  limitations,  or  by  the 
9  Geo.  4,  c.  14,  from  proving  such  balance  as  he  could  prove  to  l>e  due  to  him,  on  the  result 
of  these  transactions;  and  that  they  constituted  a  running  and  continuous  account  between  the 
parties. 

This  was  the  petition  of  a  creditor,  to  be  permitted  to  prove  for  the  sum 
of  1150/.  14^.,  as  the  balance  of  a  running  account  between  him  and  the 
bankrupt ;  the  proof  of  which  had  been  rejected  by  the  commissioners, 
on  the  ground  that  the  debt  was  barred  by  the  statute  of  limitations. 

The  bankrupt  had  been  a  solicitor  at  Newmarket,  and  had  been  em- 
ployed for  many  years  by  the  petitioner,  who  was  a  farmer  in  the  neigh- 
bourhood, and  the  father  of  the  bankrupt,  in  the  management  of  his 
aifairs.  During  this  period,  tliere  were  numerous  dealings  and  trans- 
actions between  them,  commencing  in  January,  1820,  and  tenuinating 
on  the  26th  of  Jiuie,  1835;'  there  being  various  items,  both  on»the  debit 
and  credit  side  of  the  account,  in  every  year  during  that  period.  This 
account  was  not  made  up  by  the  bankrupt,  but  was  rendered  by  the 
petitioner,  when  he  applied  to  prove  the  balance  wliich  he  claimed  to 
be  due.  The  bankrupt  was  dead ;  but  it  was  sworn  by  a  person,  who 
had  been  his  clerk,  and  was  since  appointed  accountant  to  the  assignees, 
that  there  did  not  appear  to  have  been  any  bill  delivered  by  the  bank- 
rupt to  the  petitioner,  and  that  the  bankrupt's  cash  ledger  did  not  show 
any  account  between  him  and  the  petitioner,  subsequent  to  the  year 
182S,  the  last  item  being  of  the  date  of  September  30th  in  that  year.  In 
answer  to  this,  it  was  sworn  by  a  witness,  who  was  consulted  both  by 
tlie  bankrupt  and  the  petitioner  for  the  purpose  of  arranging  the  bank- 
rupt's affairs,  that  it  appeared  from  the  bankrupt's  other  books  that  there 
were  items  as  late  as  1835 ;  and  that  in  particular  there  was  an  item, 
extracted  from  one  of  the  bankrupt's  other  books,  as  follows: — '*- 1835, 
April  4.     Paid  my  father  an  account  of  j^SOO." 

Mr.  Mauk,  and  Mr.  L,  IVigraniy  in  support  of  the  petition. 

This  case  is  not  within  the  operation  of  the  statute  of  limitations, 
21  Jac.  1,  c.  16,  but  is  within  the  exceptive  words  contained  in  the  third 
section  of  that  statute,  namely,  "all  actions  of  account,  and  upon  the 
ca^e,  other  than  such  accounts  as  conceni  the  trade  of  merchandise  be- 
tween merchant  and  merchant,  their  factors  oi  servants."  This  excep- 
tion is  engrafted  on  the  very  words  contained  in  the  enacting  clause,  and 
is  not  confined  to  actions  of  account  alone,  but  extends  to  the  accounts 
themselves.  The  wording  of  the  statute  is  certainly  somewhat  loose, 
but  it  must  be  interpreted  according  to  its  spirit ;  and  the  cases  have 
accordingly  decided,  that  it  is  not  confined  merely  to  merchants'  ac- 
counts, but  that  an  open  account  between  any  parties  is  within  the  pur- 
view of  the  statute.  The  late  act  of  9  Geo.  4,  c.  14,  does  not  apply  to 
this  case.  The  only  question  is,  then,  whether  the  dealings  between  these 
parties  do  not  constitute  a  running  and  unsettled  account,  within  the 
cases  that  have  been  decided  on  this  subject.  Here  there  was  an  entry 
by  the  bankrupt,  in  one  of  his  own  books,  of  a  payment  made  by  him 
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to  the  petitioner  so  late  as  the  4th  of  April,  1835 ;  which  amounts  to  an 
admission  of  a  continuing  account  between  them,  according  to  the  prin 
ciple  laid  down  in  Eicke  v.  Noakesy  1  Mood.  &  R.  359,  where  it  was 
held,  that  an  entry  in  a  bankrupt's  last  examination  before  the  commis- 
sioners, of  a  certain  sum  being  due  to  A.,  was  evidence  of  an  account 
stated  between  them,  and  was  a  sufficient  acknowledgment  to  take  the 
case  out  of  the  statute  of  limitations.  The  accounts,  excepted  by  the 
statute,  are  not  to  be  restricted  to  a  mere  statement  in  writing  of  receipts 
and  payments  on  a  sheet  of  paper,  but  were  intended  to  comprehend 
any  state  of  continuing  and  unsettled  dealings  between  merchant  and 
merchant.     (They  were  then  stopped  by  the  court.) 

Mr.  Swanstoriy  and  Mr.  Campbell^  for  the  respondent. 

The  present  case  is  clearly  within  the  operation  of  the  statute  of  James. 
There  is  no  reference  made  in  the  petition,  or  the  aflJdavits  in  support 
of  it,  to  any  account  of  the  bankrupt ;  nor  was  any  account,  in  fact,  kept 
by  the  bankrupt  within  six  years,  that  terminated  in  1828.  A  man  can- 
not, by  making  detached  entries  in  his  books  at  various  intervals,  take 
the  case  out  of  the  statute.  The  foundation  of  the  petitioner's  claim, 
therefore,  must  be  the  transactions  themselves,  and  nothing  else.  The 
petitioner  insists  on  his  right  to  use  the  transactions,  arising  within  the 
last  six  years,  for  the  purpose  of  letting  in  a  demand  for  anterior  trans- 
actions, before  the  six  years.  This  he  cannot  do.  [Ebskine,  C.  J.  There 
are  three  questions  involved  in  this  case:  1st,  Whether  these  parties  were 
within  the  relation  or  description  of  persons  specified  in  the  statute  of 
James ;  2dly,  Whether,  if  they  came  within  that  description,  such  an  ac- 
count was  kept  between  them  as  brought  them  within  the  exception  of 
the  statute ;  and,  3dly,  Whether  there  has  been  such  an  appropriation 
of  payments  by  the  petitioner,  as  will  let  in  the  items  before  the  six 
years.]  The  question  of  appropriation  does  not  apply  to  this  case ;  for 
there  can  be  no  appropriation,  unless  the  petitioner  can  show,  that  the 
relation  of  debtor  and  creditor  between  him  and  the  bankrupt  subsisted 
more  than  six  years  ago.  The  correctness  of  the  petitioner's  account 
has  never  been  admitted  by  the  bankrupt,  or  the  assignees ;  and  it  ap- 
pears, from  an  account  made  out  by  the  bankrupt  of  the  debts  he  owed 
previous  to  his  bankruptcy,  that  the  petitioner  is  not  included  in  the  list 
of  creditors;  nor  does  the  bankrupt's  ledger  show  any  cash  account  be- 
tween him  and  the  bankrupt,  subsequent  to  1828.  It  is  decided  in  Foster 
V.  Hodgsoriy  19  Ves.  180,  and  Barber  v.  Barbery  18  Ves.  286,  that  in 
order  to  take  an  unsettled  account  out  of  the  operation  of  the  statute, 
thi\re  must  be  an  item  accming  within  six  years.  Now,  it  is  very  mate* 
rial  to  consider,  on  what  principle  the  courts  proceeded,  when  they  gave 
a  retrospective  operation  to  items  occurring  within  six  years.  It  is  sub- 
mitted, that  it  was  on  the  principle  of  the  admission  of  the  debtor,  which 
let  in  the  antecedent  items.  That  principle  might  be  very  properly  acted 
upon,  under  the  statute  of  James;  but  it  cannot  apply  to  the  recent  statute 
of  the  9  Geo.  4,  c.  14 ;  for,  by  the  last-mentioned  statute,  there  are  only 
two  instances  specified,  which  are  to  be  deemed  sufficient  evidence  of  a 
new  or  continuing  contract,  whereby  to  take  any  case  out  of  the  opera- 
tion of  the  statute  of  James:  1st,  an  acknowledgment  in  writing,  signed  fay 
the  party  chargeable  thereby;  and,  2dly,  a  payment  of  any  principal  or  in- 
terest within  the  six  years;  and  here  there  is  neither  one  nor  the  other.(a) 

(a)  Sedgtuere,  as  to  the  entry  in  one  of  th«  benkrapt'e  booke:  "  1835,  April  4.  Pkiid  nj 
Iktber  on  mcoouot  iSSOO." 
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In  Williams  y.  Oriffiths,  2  Cr,  M.  &  R.  45,  where  the  plaintiff,  whilst 
occupying  premises  of  the  defendant  at  a  rent  of  j810,  agreed  to  take  the 
place  of  a  person  who  had  been  bailiff  to  the  defendant,  and  who  had 
I2s.  a  week,  and  no  rent  or  wages  were  paid  for  upwards  of  twelve 
years,  and  then  the  plaintiff  brought  an  action  for  wages ;  it  was  held, 
that,  although  before  Lord  Tenterden^s  act,  the  accruing  rent  would 
have  been  sufficient  to  have  taken  the  case  out  of  the  statute  of  limita- 
tions, yet  that  since  that  act  there  must  be  part  payment,  or  something 
equivalent  to  it,  to  have  that  effect.  In  the  present  case,  there  has  been 
no  payment,  but  merely  a  pecuniary  transaction.  But  even  a  verbal 
acknowledgment  by  a  defendant,  of  having  paid  part  of  the  debt  within 
the  six  years,  has  been  held  insufficient  to  take  the  case  out  of  the  sta- 
tute ;  there  must  be  an  acknowledgment  in  writing,  accompanied  by  a 
signature;  Willis  v.  Newhairiy  3  Y.  &  J.  518.  [Sir  J.  Cross.  There 
does  not  appear  to  have  been  any  running  account  in  that  case.]  The 
commissioners  rejected  this  proof,  on  the  authority  of  Bother  v.  Mun- 
7iingSf  1  B.  &  Adol.  15,  (20  E.  G.  L.  R.  334,)  which  decided,  that  a 
pending  account  cannot  take  a  case  out  of  the  statute,  where  there  is  a 
hiatus  in  the  account.  In  that  case,  no  item  in  the  plaintiff's  bill,  except 
the  last,  had  occurred  within  six  years,  and  there  was  an  interval  of  more 
than  six  years  between  the  last  item  and  the  next  preceding  item ;  and 
it  was  held,  that  the  last  item  did  not  take  the  case  out  of  the  statute. 
In  the  present  case,  there  is  a  hiatus  in  the  account,  between  Septem- 
ber, 1828,  and  February,  1829.  [Erskine,  C.  J.  Can  you  contend, 
that  that  is  a  sufficient  interval  to  prevent  it  from  being  considered  a 
continuous  account  ?]  There  is  another  question  for  the  court  to  consi- 
der, namely,  whether  the  relationship  and  mode  of  dealing  between 
these  parties  was  such,  as  to  bring  the  case  within  the  exception  of  tlie 
statute.  This  was  not  an  account  between  merchant  and  merchant,  but 
between  father  and  son. 

Erskine,  C.  J. — The  question  is,  whether  the  case  should  not  go  back 
to  the  commissioners,  to  examine  into  the  accounts  between  the  parties, 
or  whether  they  were  right  in  rejecting  the  proof  altogether,  merely 
upon  the  face  of  the  account.  It  appears  from  the  case  of  Calling  v. 
Skauldingy  6  T.  R.  189,  that  all  accounts  between  merchants  are  wholly 
excepted  out  of  the  operation  of  the  statute  of  limitations ;  and  that  if 
the  accounts  are  not  between  merchants,  then,  if  there  is  one  item  within 
six  years  in  a  continuous  account,  that  item  will  take  the  others  out  of 
the  statute,  {a)    Now,  in  the  statement  of  this  petition,  there  is  alleged 

(a)  The  decisions,  on  the  exception  in  the  statute  of  limitations  as  to  merchants'  accounia, 
hare  been  very  conflicting.  In  Fonter  ▼.  Hodgson,  19  Ves.  186,  Lord  Eldon  says,  that  Lord 
Hafdwicke  held,  in  a  case  which  occurred  on  the  9th  of  July,  1737,  that  the  exception  as  to 
merchants*  accounts  was  not  to  be  confined  to  open  accounts  merely ;  for  that  between  common 
persons,  as  long  as  the  account  is  continued,  the  statute  does  not  bar ;  and  that  the  exception 
roust,  therefore,  mean  something  more;  and  he  seemed  to  think  that,  between  merchant,  an 
open  account  would  do.  though  there  had  bt^n  no  dealinflr  within  six  years.  But  in  the  subse- 
quent case  uf  Welfard  v.  LiMrL  2  Ves.  400,  Lord  Hardwicke  says,  **  It  is  a  pretty  difficult  con- 
struction, how  to  apply  that  exception  in  the  statute  relating  to  mercbanis'  accounts.  It  is  not, 
that  a  defendant  may  not  plead  the  statute  in  all  caws,  where  the  account  is  closed  and  concluded 
between  the  panics,  and  the  dealing  and  trannaction  over.  It  was  not  the  meaning  to  hinder 
that.**  Lord  Eldon  says,  that  Lord  Hardwicke- in  this  lant  case  appears  not  to  have  retained  the 
opinion  he  before  expressed,  holding,  that  a  merchant's  account  will  be  barred,  if  there  is  no  item 
within  six  years.  But  the  two  judgmenU  do  not  really  seem  to  be  so  very  irreconoileable.  In 
the  firat  case,  Lord  Hardwicke  thinks,  that  an  account  between  merchants  is  excepted  out  of  the 
autate,  provided  it  is  an  open  account;  in  the  last,  be  says,  that  the  atatute  may  be  pleaded  ia 
all  cases,  where  the  account  is  dosed  aud  concluded f  so  that  the  only  question  woukl  b^  wbe« 
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to  have  been  a  payment  of  £300,  so  late  as  1835.  That  is  a  matter  of 
fact,  which  ought  to  have  been  ascertained  by  the  commissioners.  It  is 
true,  that  by  Lord  Tenterden's  act,  this  payment  cannot  be  proved  by 
the  mere  verbal  acknowledgment  of  the  bankrupt.  But  the  petiiioner 
might  have  shown,  by  other  evidence,  that  this  was,  in  truth,  a  payment 
made  by  the  bankrupt ;  and  the  commissioners  did  not  go  into  any  evi- 
di3nce  on  the  subject.  The  commissioners  rejected  the  petitioner's  claim 
for  Jgll50,  because  great  part  of  it  consisted  of  items  in  the  account, 
occurring  more  than  six  years  ago.  But  the  petitioner  says,  that  there 
were  various  items  occurring  within  the  six  years.  It  seems  to  me,  that 
the  case  ought  to  go  back  to  the  commissioners,  to  inquire  whether  there 
was  a  running  account  between  the  parties,  within  six  years,  and 
whether  any  balance  is  due  to  the  petitioner,  on  such  account.  And  it" 
the  petitioner  is  able  to  establish  before  the  commissioners,  that  there 
was  such  a  running  account  between  him  and  the  bankrupt,  then  he  is 
entitled  to  an  order,  that  he  may  prove  for  the  amount  of  such  balance, 
as  may  appear  to  be  due  to  him  on  such  account. 

Sir  J.  Cross. — The  commissioners  have  decided,  in  this  case,  that  they 
would  not  go  into  the  account,  on  the  ground  of  the  statute  of  limita- 
tions ;  and  the  question  is,  whether  they  liave  done  right.  Now,  I  have 
always  been  so  accustomed  to  consider  a  running  account  as  taking  the 
case  out  of  the  statute,  that  it  is  like  reverting  to  first  principles,  to  hear 
such  a  point  debated.  It  appears  to  me,  that  no  Court  of  Law  or  Equity 
could  possibly  reject  .the  evidence  of  such  an  account,  as  this  purports  to 
be  of  the  dealings  of  these  parties,  ruiming  on,  as  it  does,  within  a  period 
of  six  years. 

Sir  G.  Rose. — If  it  appeared,  from  an  examination  of  the  bankrupt's 

boolvs,  that  tliere  were  items  of  dealings  between  the  parties,  within  a 

period  of  six  years,  that  would  clearly  take  the  case  out  of  the  statute. 

The  order  was,  that  the  claim  of  the  petitioner,  as  stated  in  the 

petition,  was  not  barred  by  the  statute  of  limitations ;  and  that 

the  petitioner  should  be  at  liberty  to  prove  the  balance  of  any 

running  account  between  him  and  tlie  bankrupt,  that  was  due  to 

him  at  the  date  of  the  fiat. 

tber  the  account  is  to  be  considered  an  opetiy  or  a  closed  account,  aAer  the  lapse  of  six  yfsn 
from  the  date  of  the  last  item.  In  CcJling  v.  Skoulding,  6  T.  R.  189,  (the  case  referred  to  by 
his  honour  the  chief  jtidge,)  Lord  Kenyon  says,  that  where  there  is  no  item  of  account  at  alf 
within  six  years,  the  plaintiff  will  be  precluded,  unless  be  can  bring  his  case  within  the  exception 
in  the  statute  concerning  merchants'  accounts ;  hut  that,  if  he  can  do  this,  he  will  not  lie  barml. 
In  some  cases,  however,  as  in  Bridges  v.  Mitchell,  Gilb.  Eq.  Rep.  224;  Barber  v.  Barber^  18  Vef. 
286,  and  Metrtin  v.  Heaihcote,  2  Eden,  169,  it  has  been  held,  that  where  all  dealings  have  eeam\ 
above  six  years,  the  statute  is  a  bar,  even  to  merchants'  accounts.  And  this,  after  sll,  appear* 
Co  be  the  sound  construction  of  the  exception  in  the  statute ;  for  where  all  dealings  have  entirrlf 
ceased  between  two  parties,  for  more  than  six  years,  it  is  not  a  very  strained  inference  to  pn« 
sume,  that  there  is  no  longer  an  (tpen  account  between  them,  but  that  it  is  closed  snd  amrludtd. 
The  words,  too,  of  the  exception  in  the  statute,  must  surely  be  iutendtd  to  apply  to  an  ex>»1inii 
and  eo7iiinuing  account,  and  not  to  one  that  has  been  closed  for  any  indefinite  perimi,  by  »ii 
entire  ce8s«iion  of  dealing.  There  may  be  certainly  some  few  instances  imagined,  where  ibe 
account  may  be  considered  still  ap  open  one,  although  there  has  been  no  dealing  wiihin  ai 
years ;  but  such  instances  must  be  very  rare ;  and  the  question,  then,  would  be  one  of  Csct,  de- 
pending on  the  circumstances  of  the  particular  case ;  for  it  is  not  every  unsettled  aoeount,  that 
caa  rightly  be  termed  an  open  oue. 
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Ex  parte  JOHN  SEABER  PEACHY.— In  the  matter  of  JAMES 

SEABER.— p.  551. 

The  bankrupt  had  been  in  the  habit,  for  a  long  course  of  years,  of  making  payments  and  receiv 
ing  monrys  for  the  petitioner;  no  account  ofwhicb  had  been  rendered  by  the  bankru(>t,  hut 
the  account  was  extracted  from  his  books  after  his  bankruptcy.  It  did  not  appear,  howevev 
that  for  the  last  six  years  he  had  made  any  payment  to  the  petitioner,  or  had  received  any 
money  for  him,  but  that  the  only  transaction,  during  that  period,  was  an  annual  paymenr 
made  by  him  for  the  petitioner,  of  the  drainage  tax.  Hild^  that  such  payment  wai;  eviJena 
of  a  running  account  between  the  parties,  so  as  to  take  the  case  out  of  the  statute  of  limitations 

This  was  also  the  petition  of  another  creditor,  in  the  same  bankruptcy 
as  the  last  case,  to  be  permitted  to  prove  a  debt  which  had  been  rejected 
by  the  commissioners,  on  the  ground  of  its  being  barred  by  the  statute 
of  limitations.  The  facts  were  not  so  strong  as  in  the  last  case,  inas- 
much as  there  was  no  item  in  the  bankrupt's  books,  purporting  to  be  a 
payment  by  him  to  the  petitioner  of  any  portion  of  the  debt.  It  ap- 
peared, however,  that  the  bankrupt,  in  six  successive  years  ending  in 
1832,  had  made  an  annual  payment  for  the  petitioner,  of  the  sum  of  3/. 
18*.  3</.,  for  the  drainage  tax,  in  respect  of  some  lands  in  Cambridge- 
shire; and  that  he  had  also,  previous  to  1828,  been  in  the  habit  of  making 
other  payments  for  the  petitioner,  in  respect  of  poor-rates  and  church- 
rates,  as  well  as  of  receiving  his  rents.  The  account  of  these  receipts 
and  payments  was  extracted  from  the  bankrupt's  books. 

Erskine,  C.  J. — There  does  not  appear  in  this  case  to  have  been  any 
payment  on  account  made  by  the  banknipt  to  the  petitioner^  but  merely 
a  payment  or  advance  by  the  bankrupt  of  the  amount  of  the  drainage 
tax. 

Mr.3faM/e,for  the  petitioner. — The  bankrupt  was  accustomed  to  make 
payments  on  account  of  the  petitioner  for  various  matters,  which  form 
one  side  of  the  account  that  was  running  between  these  parties ;  and 
the  other  side  of  the  account  was  composed  of  the  moneys,  which  he 
was  in  the  habit  of  receiving  for  the  petitioner.  This  account  was  ex- 
tracted from  the  bankrupt's  books  by  Mr.  King,  who  had  been  some 
time  the  bankrupt's  clerk,  and  was,  after  the  bankruptcy,  employed  as 
accountant  by  the  assignees.  This  is  evidence,  therefore,  that  there  was 
an  account  current  between  the  bankmpt  and  the  petitioner.  For  an 
account  is  not  necessarily  confined  to  a  mere  piece  of  paper,  containing 
figures ;  but  comprehends  within  its  meaning  the  simple  fact  of  pecu- 
niary transactions  and  dealings  subsisting  between  parties,  although 
there  may  be  no  statement  in  writing,  and  although  neither  party  can 
read  or  write. 

Mr.  Swanston^  and  Mr.  Campbell^  contr^.  The  only  account,  on 
which  they  rely  in  this  case,  is  a  loose  memorandum  of  an  annual  pay- 
ment having  been  made  by  the  bankrupt,  of  the  drainage  tax,  down  to 
1832.  This  is  not  a  payment  to  the  petitioner  of  any  part  of  the  princi- 
pal or  interest,  within  the  meaning  of  the  9  Geo.  4,  c.  14,  but  a  mere 
payment  ybr  the  petitioner;  nor  has  there  been  any  acknowledgment, 
signed  by  the  bankrupt,  of  any  debt  being  still  due  from  him  to  tht> 
petitioner.  Unless,  therefore,  they  can  bring  this  case  within  Lord 
Tenterden's  act,  they  are  barred  by  the  statute  of  limitations.  [Er- 
SKINE,  C.  J. — It  is  not  a  question,  whether  the  payment  amounts  to  an 
admission  of  the  debt,  but  whether  it  is  not  an  admission  of  an  open 
account  between  the  parties.]     The  two  cases  of  Willis  v,  Newham, 
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3  Y.  &  J.  518,  and  Rothery  v.  Mannings^  7  B.  &  Adol.  518,  cited  in  the 
last  case,  more  strongly  apply  to  the  present,  Rothery  v.  Mannings 
was  an  action  by  a  proctor  for  the  amount  of  his  bill,  to  which  the 
defendant  pleaded  the  statute  of  limitations;  and  on  the  trial,  it  appeared 
that  the  plaintiff  had  been  retained  by  the  defendant,  to  conduct  an 
appeal  on  his  behalf  from  the  Vice- Admiralty  Court  at  the  Mauritius, 
to  the  High  Court  of  Admiralty  in  England ;  in  which,  sentence  was 
given  against  the  appeal  on  the  23d  of  July,  1822,  and  the  defendaut 
condemned  in  costs.  The  plaintiff  commenced  his  action  in  September, 
1828,  for  the  amount  of  his  charges  in  the  cause ;  but  no  item  of  his 
account  was  proved  to  have  accrued  later  than  the  day  of  the  sentence, 
except  an  item,  in  respect  of  a  communication  made  by  the  adverse 
proctor  to  the  plaintiflF  on  the  subject  of  the  costs,  which  item  was  added 
to  the  plaintiff's  bill ;  and  it  was  contended  there,  that  the  last  item 
connected  itself  with  the  previous  account,  and  took  the  whole  out  of  the 
operation  of  the  statute  of  limitations.  But  Lord  Tentebdek  said, 
"  When  the  suit  was  terminated  by  a  sentence,  there  is  no  doubt  that 
the  proctor  had  a  right  to  call  for  the  amount  of  his  bill.  His  duty  was 
then  concluded,  unless  something  should  occur  to  require  his  farther 
interference.  That  was  quite  uncertain.  A  letter  is  indeed  sent  to  him 
in  October,  on  the  subject  of  the  costs,  and  a  further  charge  arises  for  the 
perusal  and  consequent  attendance ;  but  this  was  mere  accident  As, 
therefore,  his  right  of  suing  on  the  items  now  in  question  accrued  at  the 
time  of  the  judgment,  and  was  not  enforced  within  six  years,  I  think  he 
is  not  entitled  to  recover  beyond  the  amount  given  at  the  trial.*'  So  in 
the  present  case,  the  regular  account  between  the  bankrupt  and  the 
petitioner  began  in  1821,  and  terminated  in  1828,  and  the  payments 
made  by  the  bankrupt  since  were  purely  accidental.  Those  payments 
have  no  connection  with  any  previous  matter  of  account,  but  are  merely 
isolated  transactions.  It  does  not  follow,  from  those  payments,  that  there 
was  then  an  open  account  between  the  bankrupt  and  the  petitioner. 
They  might  create  a  debt  due  to  the  bankrupt,  but  could  not  revive  a 
debt  due  from  him.  Nothing  occurs  in  the  letters  between  the  parties, 
to  show  that  there  was  any  running  account  between  them  subsequent 
to  1828. 

Mr.  Maule^  in  reply,  was  stopped  by  the  court 

Erskine,  C.  J. — The  present  case  is  certainly  not  so  strong  as  the  last 
was,  against  the  operation  of  the  statute ;  for,  in  that,  there  was  proof 
of  the  bankrupt  having  paid  to  the  petitioner  certain  moneys  on  account 
But,  in  one  respect,  the  bankrupt  stands  in  the  same  situation,  namely, 
that  of  being  in  the  habit,  for  several  years,  of  paying  and  receiving 
money  on  account  of  the  petitioner;  and  Courts  of  Equity  have  held,  by 
analogy  to  the  case  of  merchants'  accounts,  that  where  such  transactions 
are  continued,  they  are  not  within  the  statute.  The  payment  of  the 
drainage  tax,  although  its  effect  is  not  sufficient  for  the  purpose  of  ac- 
knowledging a  debt,  serves  at  least  to  show  that  there  was  a  running 
account  between  the  parties. 

The  other  judges  concurring,  the  same 

Order  was  made  as  in  the  last  casr 
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Ex  parte  CHARLES  VINING.— In  the  matter  of  RICHARD 
BOWERMAN  and  GEORGE  130WERMAN.— p.  555. 

A  creditor,  having  remson  to  suppoie  that  the  good*  which  he  hiid  sold  to  one  of  two  partnen 
were  purchand  on  the  partnership  account,  proved  againat  the  joint  estate,  and  did  not  discover 
till  seven  months  afterwards,  that  they  were  bought  on  the  separate  account  o(  one  of  the  par^ 
ners: — Held,  that  he  might  transfer  his  proof  from  the  joint  to  the  separate  estate. 

This  was  the  petition  of  a  creditor,  praying  for  leave  to  transfer  bis 
proof  from  the  joint  estate  to  the  separate  estate  of  Richard  Bowerman. 
On  the  3d  April,  1835,  the  petitioner  proved  a  debt  of  £423  against  the 
joint  estate,  as  due  to  him  from  the  two  bankrupts  jointly,  for  goods  sold 
and  delivered.  The  goods  were,  in  fact,  bought  by  George  Bowerman, 
as  the  agent  of  Richard  Bowerman,  on  Richard  Bowerman's  separate 
account ;  but  the  petitioner  took  it  for  granted,  that  they  were  purchased 
on  account  of  the  partnership,  and  did  not  discover,  till  November  last, 
that  they  were  bought  on  the  separate  account  of  Richard  Bowerman. 
He  then  applied  to  the  commissioners  to  transfer  the  proof  to  the  sepa- 
rate estate  of  Richard  Bowerman,  but  they  thought  that  they  had  no 
authority  to  do  so. 

Mr.  Swanston  appeared  in  support  of  the  petition. 

Mr.  Betheli,  contrd.  AH  the  dealings  of  the  petitioner  were  with 
George  Bowerman  alone,  who  accepted  bills  for  the  goods.  The  legal 
contract  therefore,  in  this  case,  was  with  George  Bowerman.  The  peti- 
tioner treated  the  debt  as  a  partnership  debt,  and  voted  as  a  joint  creditor 
in  the  choice  of  assignees.  He  made  his  election  to  prove  on  a  joint 
contract,  and,  in  his  deposition  before  the  commissioners,  swore  that  the 
two  bankrupts  were  jointly  indebted  to  him.  Having  once  made  his 
election,  therefore,  to  prove  against  the  joint  estate,  he  is  not  entitled  to 
another  election. 

Ehskine,  C.  J. — It  is  quite  clear,  that  the  petitioner  is  entitled,  in  this 
case,  to  transfer  his  proof.  George  Bowerman  had  acted  as  the  agent 
of  Richard  Bowerman,  and  made  this  purchase  solely  for  the  benefit  of 
Richard  Bowerman ;  and  when  this  fact  was  discovered,  the  petitioner 
was  entitled  to  treat  either  George  Bowerman  as  his  debtor,  ui  whose 
name  the  goods  were  bought,  or  Richard  Bowerman,  for  whose  benefit 
and  on  whose  account  they  were  bought. 

Sir  J.  Cross. — ^The  petitioner  says,  that  he  made  a  mistake  in  his  proof, 
and  applied  to  the  commissioner  to  rectify  it  as  soon  as  it  was  discovered. 
It  is  contended,  that  the  proof  must  remain  on  the  joint  estate,  because 
the  petitioner  has  already  made  his  election.  But  he  never  had  any 
election  to  prove  against  one  estate  or  the  otiier,  until  he  discovered  that 
,  George  Bowerman  had  bought  the  goods,  not  for  the  partnership,  but 
on  the  separate  account  of  Richard  Bowerman.  It  would  be  injurious 
to  the  rights  of  the  joint  creditors,  that  the  proof  should  be  permitted  to 
continue  on  the  joint  estate. 

Sir  G,  Rose  concurred. 

Ordered  as  prayed. 
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Ex  parte  the  Rev.  JOHN  LATEY  and  SUSANNAH  his  Wife,  late 
SUSANNAH  DAVIS,  Spinster,  MARIANA  DAVIS  and  FRAN- 
CES DAVIS,  and  RICHARD  HART  DAVIS.— lu  the  matter  of 
HENRY  DAVIS.— p.  557. 

A  testator  devises  freehold  property  to  trustees,  of  whom  the  bankrupt  is  one,  upon  trust  to  wtH 
and  divide  the  proceeds  equally  among  his  brothers  and  sisters,  including  the  l^iikrupt  and 
his  co-trustee.  The  eettui  que  trusts^  in  cooi^ideration  of  a  specific  sum  stated  in  the  deed  to 
be  psid  to  each  of  them,  but  which  was  in  fact  not  paid,  cnnvey  the  estate  to  the  bankrupt, 
who,  a  few  days  afterwards,  gives  ench  of  the  cetini  qut  trusts  two  promissory  notes  for  the 
payment  of  the  money  by  instalments,  but  the  notes  are  never  paid .' — He/d^  that  the  certui 
f/ue  trustH  had  a  lien  on  the  estate  in  the  hands  of  the  bankrupt's  assignees,  for  the  mooey 
still  remaining  unpaid. 

This  was  a  petition,  that  the  court  would  declare  the  petitioners  enti- 
tled to  a  lien  on  certain  estates  conveyed  to  the  bankrupt,  under  the  fol- 
lov/ing  cifcumstances. 

Thomas  Davis,  by  his  last  will,  bearing  date  the  23d  of  May,  1812, 
devised  and  bequeathed  unto  his  brothers,  Henry  Davis,  the  bankrupt, 
and  the  petitioner,  Richard  Hart  Davis,  all  his  real  and  personal  estate, 
upon  trust,  (subject  to  the  proviso  next  therein  contained,)  as  soon  as 
conveniently  might  be  after  his  decease,  to  sell  and  dispose  of  all  his  real 
estate,  and  all  such  parts  of  his  personal  estate  as  should  not  consist  of 
money  and  outstanding  debts ;  and  to  collect  in  and  receive  all  his  mo- 
neys and  debts.  But  he  directed,  that  before  any  sale  should  take  place 
of  any  of  his  freehold  and  leasehold  estates,  they,  his  trustees,  should 
offer  to  sell  such  estates  to  his  heir  at  law,  at  such  prices,  and  for  such 
sums,  as  the  testator  had  paid  for  the  purchase  thereof,  and  as  were 
mentioned  in  the  several  deeds  of  conveyance  and  assignment  thereof 
respectively;  and  that  his  heir  at  law  should  be  at  full  liberty  to  pur- 
chase the  same,  or  such  part  or  parts  thereof  as  he  might  think  proper, 
at  such  price  or  prices ;  and  that  only  such  of  his  freehold  and  leasehold 
estates,  as  his  heir  at  law  should  decline  so  to  purchase,  should  be  sold 
and  disposed  of  in  manner  first  mentioned.  And  as  to  the  moneys  to 
arise  by  sale,  or  otherwise,  of  his  real  and  personal  estates,  upon  trust, 
(after  payment  of  his  debts  and  funeral  expenses,  of  an  annuity  of  j§100 
to  his  mother,  and  certain  specific  legacies,)  to  pay  and  divide  the  same 
unto  and  amongst  sUch  of  his  brothers  and  sisters,  the  petitioner,  Richard 
Hart  Davis,  and  James  Corsley  Davis,  and  the  petitioners,  Susanna  La- 
tey, then  Susanna  Davis,  Mariana  Davis,  and  Frances  Davis,  and  the 
said  Henry  Davis,  the  bankrupt,  as  should  be  living  at  the  time  of  his 
decease,  and  the  issue  of  his  said  brothers  and  sisters  as  should  be  then 
dead,  having  left  issue,  equally  between  them,  share  and  share  alike ;  such 
issue  to  take  the  share  and  shares,  only,  to  which  their  deceased  parent  oi 
parents  would  have  been  entitled  to  if  living.  And  the  testator  directed, 
that  allnhe  shares  of  such  of  his  brothers  and  sisters,  as  should  be  hviug 
at  his  decease,  should  be  vested  and  transmissible  immediately  upon  and 
after  his  decease.  And  he  appointed  Henry  Davis,  the  bankrupt,  and 
the  petitioner,  Richard  Hart  Davis,  joint  executors  of  his  will. 

By  a  codicil  to  his  will,  the  testator  merely  revoked  a  specific  legacy 
of  ^6300,  given  to  his  servant  John  Irvine,  and  in  lieu  thereof  gave  him 
an  annuity  of  £10,  which  he  charged  on  his  personal  estate. 

The  testator  died  on  the  13th  of  October,  1813,  without  altering  or  re- 
voking h'.?  will  and  codicil,  leaving  Henry  Davis^  the  bankrupt,  his  heir 
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at  law,  and  also  leaving  the  petitioner,  Richard  Hart  Davis,  the  said 
James  Corsley  Davis,  and  the  petitioners,  Susanna  Latey,  Mariana  Da- 
vis, and  Frances  Davis,  and  Mariana  Davis,  his  mother,  him  surviving ; 
and  the  will  and  codicil  were  afterwards  duly  proved  by  the  executors. 

On  the  decease  of  the  testator,  the  bankrupt,  as  his  acting  executor,  took 
possession  of  all  his  personal  estate  and  effects,  and  also,  as  trustee  as 
aforesaid,  entered  into  the  possession  or  receipt  of  the  rents  and  profits 
of  the  devised  estates ;  and  thereout  paid  the  greater  part  of  the  testa- 
tor's debts,  and  all  his  funeral  and  testamentary  expenses,  and  also  some 
of  the  legacies  and  annuities  given  by  his  will,  including  the  annuity  of  < 
jSIOO  devised  to  his  mother,  who  was  since  dead. 

By  indentures  of  lease  and  release,  bearing  date  respectively  the  28th 
and  29th  of  July,  1815,  the  release  being  made  between  Henry  Davis, 
the  bankrupt,  and  the  petitioner,  Richard  Hart  Davis,  of  the  first  part, 
the  petitioner,  Richard  Hart  Davis,  and  the  petitioners,  Susanna  Latey, 
(then  Susanna  Davis,)  Mariana  Davis,  and  Frances  Davis,  and  the  said 
James  Corsley  Davis,  of  the  second  part,  the  said  Henry  Davis,  the 
bankrupt,  of  the  third  part,  and  William  Vinecombe,  gentleman,  of  the 
fourth  part, — after  reciting  that  all  the  mortgage,  bond,  and  other  debts 
then  remaining  due  from  the  testator,  did  not  amount  together  to  the 
sum  of  £14,000,  and  that  an  agreement  and  arrangement  had  been  en- 
tered mto  between  the  bankrupt  and  the  petitioners  and  the  said  James 
Corsley  Davis,  that  the  whole  of  the  testator's  freehold  and  leasehold 
estates  should  be  taken  by  the  bankrupt,  and  should  be  conveyed  or 
assigned  to  or  in  trust  for  him,  iji  manner  thereinafter  mentioned, — and 
that  in  lieu  and  in  full  satisfaction  of  the  shares,  rights,  and  interests  of 
the  brothers  and  sisters  therein  and  thereto,  the  bankrupt  should  pay  to 
each  of  them  the  sum  of  868/.  10.?.,  making  together  the  sum  of  4342/ 
10*.,  and  should  enter  into  the  covenant  thereinafter  contained  for  pay- 
ment of  the  debts  so  remaining  due  and  owing  from  the  testator,  as 
therein  mentioned ; — it  was  witnessed,  that  in  pursuance  and  perform- 
ance of  the  said  agreement,  and  for  and  in  consideration  of  the  sum  of 
868/.  lOs,  to  each  of  the  petitioners,  Richard  Hart  Davis,  Susanna  Latey, 
(then  Susanna  Davis,)  Mariana  Davis,  and  Frances  Davis,,  and  the  said 
James  Corsley  Davis,  making  together  the  sum  of  4342/.  10*.,  then  paid 
by  the  bankrupt,  the  receipt  whereof  was  thereby  acknowledged ;  and 
also  for  a  nominal  consideration  paid  to  each  of  the  parties  of  the  second 
part  by  the  said  William  Vinecombe,  and  in  consideration  of  the  cove- 
nant of  the  said  bankrupt  thereinafter  contained,  the  bankrupt  and  the 
petitioner,  Richard  Hart  Davis,  (with  the  approbation  and  by  the  direc- 
tion and  appointment  of  the  parties  of  the  second  part,)  did  grant,  bar- 
gain, sell,  alien,  release,  and  convey ;  and  the  parties  of  the  second  part 
did  grant,  ratify,  and  confirm  unto  the  said  William  Vinecombe,  as  a 
trustee  for  the  bankrupt,  all  the  freehold  property  of  the  testator  to  cer- 
tain uses,  for  the  purpose  of  barring  dower.  And  by  the  same  inden^ 
ture,  the  parties  of  the  first  and  second  parts  bargained,  sold,  assigned, 
transferred,  and  set  over,  unto  the  said  William  Vinecombe,  all  the 
leasehold  property  of  the  testator,  in  trust  for  the  bankrupt,  Henry  Davis. 
The  bankrupt  abo  assigned  to  Mariana  Davis  and  Frances  Davis,  a 
policy  of  assurance  for  jClOOO,  as  a  further  security. 

The  petition  then  alleged,  that  although  the  shares  of  the  petitioners, 
Susanna  Latey,  Mariana  Davis,  and  Frances  Davis,  of  the  said  pur- 
chase-money, were  by  the  said  indenture  of  release  stated  to  be  paid  to 
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them,  and  the  receipt  of  such  shares  was  thereby  acknowledged,  yet 
the  same  were  not  in  fact  paid,  but  only  a  small  part  thereof;  andtliat 
to  secure  the  payment  of  the  remainder  of  such  shares,  two  several 
promissory  notes  were  given  to  each  of  the  petitioners,  Susanna  Latey, 
Mariana  Davis,  and  Frances  Davis,  for  the  several  sums  of  iESOO  arid 
je315,  in  the  following  form :  that  is  to  say, 

"  £500.  Bristol,  11th  August,  1815. 

"  I  promise  to  pay  to  Miss  Mariana  Davis  the  sum  of  J§500,  (value 
received,)  by  the  instalments  and  at  the  times  hereinafter  mentioned; 
viz.  the  sum  of  233/.  6*.  8rf.,  part  thereof,  after  the  decease  of  William 
Webb,  of  St.  George,  in  the  county  of  Gloucester,  gentleman,  with 
lawful  interest  for  the  said  233/.  6s,  Sd.  from  the  time  of  his  decease; 
the  like  sum  of  233/.  6*.  Srf.,  other  part  thereof,  after  the  decease  of 
Elizabeth,  the  wife  of  the  said  WiUiam  Webb,  with  lawful  interest  for 
the  said  last  mentioned  233/.  6s,  Sd.  from  the  time  of  her  decease ;  and 
the  remaining  sum  of  33/.  6s.  Sd.y  after  the  decease  of  John  Irvine,  of 
St  George  aforesaid,  with  lawful  interest  for  the  same  from  the  time  of 
his  decease.  Henrt  Davis." 

« jeSlS.  Bristol,  1 1th  Aiigust,  1815. 

"  After  six  months'  notice,  I  promise  to  pay  to  Miss  Mariana  Davis, 
dg315,  value  received,  with  lawful  interest  for  the  same  from  the  1 3th 
November  last  Henby  Davis." 

Neither  of  these  promissory  notes  had  been  paid  in  full  to  either  of 
the  petitioners ;  but  the  instalments  due  on  the  first  note  had  been  paid 
up  to  the  24th  of  December,  1832,  on  the  note  given  to  Mariana  Davis, 
and  up  to  the  24th  of  June,  1833,  on  the  note  given  to  Frances  Davis, 
and  up  to  the  24th  of  December,  1832,  on  the  note  given  to  Susanna 
Latey. 

William  Webb,  and  his  wife,  and  John  Irvine,  the  several  parties 
mentioned  in  the  first  promissory  note,  were  all  dead. 

Henry  Davis,  the  bankrupt,  immediately  after  the  exex^ution  of  the 
indentures  of  lease  and  release,  entered  into  the  sole  possession  or 
receipt  of  the  rents  and  profits  of  all  the  freehold  and  leasehold  estates 
of  the  testator,  and  continued  in  such  possession  or  receipt,  until  the 
time  of  his  bankruptcy. 

In  December,  1815,  Susanna  Davis  married  the  petitioner,  John 
Latey ;  and  by  an  indentiure  of  settlement  made  on  that  occasioD,  the 
said  purchase-moneys  so  due  to  her,  and  the  seciu*ities  for  the  same, 
were  assigned  and  transferred  to  the  bankrupt,  Henry  Davis,  and  the 
petitioner,  Richard  Hart  Davis,  upon  trust  to  pay  the  interest  to  the 
petitioner,  Susanna  Latey,  for  her  Ufe ;  and,  after  her  decease,  to  her 
husband,  in  case  he  should  survive  her ;  and  after  the  death  of  the  sur- 
vivor, for  the  benefit  of  their  children. 

On  the  18th  of  October,  1833,  a  fiat  in  bankruptcy  was  issued  against 
Henry  Davis,  under  which  his  assignees  took  possession  of  all  the  real 
and  personal  estate  and  effects  of  the  testator,  Thomas  Davis,  which 
were  in  the  possession  or  power  of  Henry  Davis  at  the  time  of  his 
bankruptcy. 

The  petition  alleged,  that  there  was  still  due  to  each  of  the  petitionee, 
Mariana  Davis,  and  Frances  Davis,  the  sum  of  JS818,  and  to  the  bank 
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lapty  and  the  petitioner,  Richard  Hart  Davis,  as  such  trustees  as  afore- 
said, the  sum  of  206/.  1^.,  together  with  interest  for  tiie  same  several 
sums, — deducting  from  the  interest  due  to  the  petitioner,  Mariana  Davis, 
the  sum  of  251.  lOs.,  which  had  been  received  by  her  from  the  assignees, 
subsequent  to  the  bankruptcy. 

The  prayer  was,  that  it  might  be  declared,  that  the  petitioners  had 
respectively  a  lien  for  the  amount  so  due  to  them  upon  the  estates  of  the 
testator,  Thomas  Davis,  so  conveyed  to  the  bankrupt ;  and  that  the 
assignees  might  be  ordered  to  pay  to  each  of  the  petitioners,  Mariana 
Davis,  and  Frances  Davis,  the  sum  of  £*818,  and  to  the  bankrupt,  and 
the  petitioner,  Richard  Hart  Davis,  or  to  Richard  Hart  Davis  only,  upon 
tlie  trusts  of  the  settlement,  the  sum  of  206/.  1^.,  and  also  the  interest  due 
upon  those  several  sums,  out  of  the  proceeds  of  the  estate  and  eflects 
of  the  testator,  Thomas  Davis ;  or  that  the  same  might  be  sold  for  the 
benefit  of  the  petitioners,  and  the  proceeds  applied  for  that  purpose ;  or, 
if  the  court  should  be  of  opinion  that  the  petitioners  had  not  such  lien, 
then  that  the  petitioners,  Mariana  Davis,  and  Frances  Davis,  and  Richard 
Hart  Davis,  might  be  admitted  to  prove  the  amount  due  to  them 
respectively,  against  the  estate  of  the  bankrupt. 

Mr.  Chandlessj  and  Mr.  Beihell,  in  support  of  the  petition.  When 
the  property  was  conveyed  to  the  bankrupt  by  the  indentures  of  lease 
and  release  of  the  28th  and  29th  of  July,  1815,  he  paid  oflfthe  whole  of 
his  two  brothers'  shares  under  the  will  of  the  testator,  and  also  paid 
£50  to  each  of  his  three  sisters,  in  part  of  their  respective  shares ;  giv- 
ing them  each  the  two  promissory  notes  mentioned  in  the  petition,  for 
the  remainder  of  the  purchase-money ;  and  assigning  over  a  policy  of 
insurance  for  jglOOO,  as  a  further  security.  The  petitioners  have,  there- 
fore, — as  in  the  ordinary  case  of  the  purchase  of  an  estate,  where  part 
of  the  purchase-money  remains  unpaid, — a  clear  lien  on  the  estate,  for 
the  remainder  of  their  respective  shares  of  the  purchase-money ;  and 
the  onus  lies  on  the  assignees  to  show,  that  the  petitioners  have  done 
any  thing  to  abandon  such  lien  ;  Mackrith  v.  Symmons^  15  Ves.  329. 
Tlie  merely  taking  a  bond  or  a  note  for  the  purchase-money,  does  not 
do  away  with  the  lien. 

Mr.  Swanstonj  and  Mr.  J.  Russell^  contrl  This  is  not  the  case  of  a 
vendor's  lien,  for  the  remainder  of  the  purchase-money  left  unpaid  at 
the  time  of  the  execution  of  the  conveyance ;  but  here  the  estate  was 
already  charged  with  a  sum  of  money,  payable  to  the  petitioners  under 
the  will  of  Thomas  Davis ;  and  nothing  in  the  shape  of  purchase-mo- 
ney passed  between  the  parties.  All  that  was  done  here  was,  to  exone- 
rate the  estate  from  the  demands  of  the  petitioners.  That  was  the 
intent  and  only  reasonable  purpose  of  the  deed.  To  hold  the  contrarj*-, 
would  involve  a  contradiction,  a^d  render  tfie  deed  a  nullity.  The 
testator  created  a  charge  on  the  estate  in  favour  of  the  petitioners,  and 
the  object  of  the  deed  was  to  exonerate  the  estate  from  that  charge. 
How  can  it  be  contended,  then,  that  the  charge  still  exists?  It  would 
be  absurd  to  say,  that  the  deed  had  no  operation.  A  lien,  like  that  now 
contended  for,  can  only  exist,  where  the  party  claiming  the  lien  had 
originally  an  estate  in  the  land  convoyed,  and  passed  an  estate  in  the 
land  by  the  conveyance  to  the  purchaser.  The  petitioners  here  never 
possessed  any  estate  in  the  land ;  that  was  already  in  the  bankrupt ;  ail 
that  the  petitioners  could  claim,  was  a  charge  upon  the  land  which  they 
agreed  to  release ;  if  they  had  died,  their  heirs  could  have  claimed 
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nothings  but  the  whole  of  their  interest,  such  as  it  was,  would  baTe 
gone  to  their  executors.  In  this  case,  therefore,  there  could  be  no  con- 
tract of  purchase  or  sale.  [Sir  J.  Cross  called  the  attention  of  the 
counsel  to  that  part  of  the  will  of  Thomas  Davis,  which  directed  that 
the  trustees  should  offer  to  seil  the  estates  to  his  heir  at  law,  at  such 
prices  as  the  testator  himself  had  paid  for  them,  and  that  his  heir  at  law 
should  be  at  full  liberty  to  purchase  the  same  at  such  prices.]  Whom- 
soever the  heir  at  law  might  purchase  from,  he  could  not  purchase  from 
the  petitioners,  for  they  had  no  estate  in  tbe  land ;  the  right  to  sell  was 
only  in  those  in  whom  the  title  was  vested,  and  that  was  in  the  trustees. 
The  deed  of  1815  was  a  mere  family  arrangement,  and  not  the  con- 
veyance of  a  vendor  to  a  purchaser ;  but  even  viewing  it  in  the  latter 
light,  there  is  no  case  in  which  the  doctrine  of  lien  has  been  held  to 
apply,  where  the  estate,  on  which  the  lien  is  claimed,  never  was  the 
property  of  the  party  claiming  the  lien ;  all  the  cases  relate  to  parties, 
in  whom  the  estate  once  was. 

But,  in  this  case,  the  petitioners  did  not  rely  on  any  lien  on  the  estate, 
but  took  other  securities  from  the  bankrupt  for  the  payment  of  what 
was  due  to  them.  It  is  not  disputed,  thai,  generally  speaking,  a  bond 
or  note  for  the  whole  or  part  of  the  purchase-money  may  be  so  worded, 
as  not  to  destroy  a  vendor's  lien ;  because  a  personal  credit  is  still  given 
to  the  vendee,  and  may  be  given  upon  the  confidence  of  the  lien  on  the 
estate.  But  a  bond  or  a  note  may  also  be  worded  in  such  a  manner,  as 
entirely  to  defeat  the  lien.  In  Winter  v.  Lord  jinsouj  1  Sim.  &  St.  434, 
it  was  decided  by  Sir  J.  Leach,  that  where  a  vendor  agreed  to  sell  an 
estate,  in  consideration  of  a  bond  for  the  purchase-money,  payable  at  the 
death  of  the  vendor,  with  interest  in  the  mean  time,  but  the  conveyance 
expressed  that  it  had  been  paid,  and  had  the  vendor's  receipt  endorsed 
upon  it, — the  vendor,  under  these  circumstances,  had  no  lien  on  the 
estate  for  the  amount  of  the  bond.  It  is  true,  that  this  case  was  after- 
wards overruled  by  the  lord  chancellor ;  (a)  but  the  reasoning  of  Sir  J. 
Leach  is  very  strong  in  support  of  the  first  decision.  The  lien  of  a 
vendor,  however,  is  clearly  destroyed,  by  taking  any  thing  in  the  shape 
of  special  security  by  way  of  pledge ;  Nairne  v.  Prowsej  6  Ves.  752. 
And  Sir  W.  Grant's  observations  in  that  case  make  strongly  against 
the  claim  set  up  by  these  petitioners.  He  says,  "  if  the  security  be 
totally  distinct  and  independent,  will  it  not  then  become  a  case  of  sub- 
stitution for  the  lien,  instead  of  a  credit  given,  because  of  the  lien? 
Suppose  a  mortgage  was  made  upon  another  estate  of  the  vendee ;  will 
equity  at  the  same  time  give  the  vendor  what  is,  in  effect,  a  mortgage 
upon  the  estate  to  be  sold ;  the  obvious  intention  of  burdening  one 
estate  being,  that  the  other  shall  remain  free  and  unencumbered? 
Though  in  that  case  tile  vendor  would  be  a  creditor,  if  the  mortgage 
proved  deficient,  yet  he  would  not  be  a  creditor  by  lien  upon  the  estate 
he  had  conveyed  away.  The  same  rule  must  hold  with  regard  to  any 
other  pledge  for  the  purchase-money."  Now,  what  do  two  of  the  peti- 
tioners do  here  ?  They  take  a  pledge  of  a  policy  of  assurance  for 
dBlOOO,  as  a  further  security,  which  is  totally  distinct  and  independent 
of  the  conditions  in  the  deed  of  1815.  Therefore,  as  to  them,  it  is  clear, 
if  there  ever  was  a  lien,  it  is  gone.  And  their  omission  to  give  notic« 
to  the  insurance  office  will  make  no  difference  as  to  the  effect ;  for  notic« 
is  only  material,  in  case  of  bankruptcy ;  and  if  they  had  no  lien  before 
bankruptcy,  they  could  not  gain  one  afterwards. 

(a)  8«e  Winter  ▼.  Lord  Anton,  3  Rom.  489. 
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There  is  another  way  of  viewing  this  question,  which  is  this.  By  the 
deed  of  1815,  the  petitioners,  in  consideration  of  the  siun  of  868/.  10^., 
and  also  of  the  covenant  of  the  bankrupt  to  pay  the  testator's  debts, 
released  their  interests  given  them  by  the  will.  Now,  whenever  you 
contract  for  a  covenant,  you  must  be  satisfied  with  the  covenant,  and 
cannot  claim  a  lien.  Thus,  in  Clarke  v.  Boyle^  4  Sim.  499,  it  was  de 
cided,  that  where  A.  conveyed  an  estate  to  B.,  in  consideration  of  B 
entering  into  the  covenants  contained  in  the  deed  to  pay  an  annuity  tc 
A.,  and  also  jesooo  to  certain  persons  in  the  event  of  B's.  marrying 
there  was  no  lien  on  the  estate,  either  for  the  annuity,  or  the  J63000 
The  lien,  too,  if  it  ever  existed  in  this  case,  was  defeated  by  the  subse* 
quent  arrangement  between  the  parties.  There  is  no  case  which  decides 
that  a  vendor,  having  a  lien  at  the  time  of  the  contract  for  the  purchase 
of  an  estate,  retains  such  lien,  after  he  has  entered  into  another  and  dif- 
ferent contract  for  the  payment  of  the  purchase-money.  In  the  present 
case,  the  contract,  being  at  the  time  of  the  deed,  the  29th  July,  for  the 
immediate  payment  of  the  money,  is  entirely  varied  by  another  and 
subsequent  arrangement  on  the  11th  August,  when  the  notes  were  given 
by  the  bankrupt  to  the  petitioners.  The  question  of  lien  is  entirely  a 
question  of  intention ;  and  here,  by  express  agreement  between  the  par- 
ties on  the  1 1th  August,  the  petitioners  had  no  right  to  call  for  the  pay- 
ment of  part  of  their  money,  until  after  the  death  of  Mr.  and  Mrs.  Webb, 
and  John  Irvine, — ^nor  for  the  remainder,  until  after  six  months'  notice 
to  the  bankrupt.  If  a  lien  existed,  why  was  it  never  claimed  before  the 
bankruptcy  of  Henry  Davis  ?  The  family  arrangement  between  these 
parties  took  place  in  1815,  and  yet  no  claim  of  lien  on  the  estate  was 
ever  brought  forward,  although  the  banknipt  in  that  interval  mortgaged, 
and  even  sold,  parts  of  the  property.  [Sir  6.  Rose.  How  can  the  as- 
signees take  the  estate,  discharged  from  the  trusts  of  the  will  ?]  The 
deed  of  1815  annihilates  the  trusts  of  the  will ;  for  it  expressly  declares, 
that  the  bankrupt  was  to  pay  to  each  of  the  petitioners  the  sum  of  868/. 
10?.,  in  lieu  and  in  full  satismction  of  all  their  rights  and  interests  under 
the  will.  The  petitioners  have  no  more  right  against  the  estate  in  the 
hands  of  the  bankrupt,  than  if  the  estate  had  been  sold  to  a  third  party. 
And  what  right  would  they  have  had  to  a  lien,  if  the  estate  had  been 
sold  by  the  trustees  under  the  will  to  a  third  party?  [Sir  J.  Cboss.  Still, 
the  difficulty  is,  to  get  rid  of  the  trusts  of  the  will,  which  remain  to  be 
performed.]  The  case  set  up  by  the  petitioners  is,  that  the  relation  of 
trustee  and  cestui  que  trust  is  entirely  destroyed,  and  that  of  vendor  and 
purchaser  substituted  in  its  stead.  [Sif  J.  Cross.  The  subsequent  ar- 
rangement, as  to  the  notes,  was  made  with  only  one  of  the  two  trustees; 
but  the  question  is,  whether  the  parties  could  not  vary  their  rights,  with- 
out defeating  their  hen.]  The  money  claimed  "by  the  petitioners  did  not 
become  due  to  them  under  the  will  of  Thomas  Davis,  but  under  their 
contract  with  the  bankrupt.  The  relation  of  trustee  and  cestui  que  trust 
no  longer  subsists,  when  the  trustees  are  ready  to  pay  the  money,  and 
the  cestui  que  trust  enters  into  anotlier  contract  with  them  for  the  pay- 
ment of  it. 

Mr.  ChandlesSf  in  reply.    There  is  not  the  slightest  evidence  in  this 
case,  that  the  trustees  were  ever  ready  to  pay  the  money  to  the  peti 
tioners.     In  Winter  v.  Lord  ^nson,  1  Sim.  &  St.  434,  which  has  been 
cited  by  the  other  side,  the  agreement  to  sell  was,  expressly,  in  consi 
deration  of  a  bond,  with  interest,  payable  at  the  death  of  the  vendor 
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but  even  in  that  case  the  lord  chancellor  held,  that  the  bond  did  not 
defeat  the  vendor's  lien  on  the  estate. 

Erskine,  C.  J. — I  am  of  opinion,  that  there  is  nothing  in  the  deed  of 
1815,  nor  in  the  subsequent  transactions  between  these  parties,  which 
could  operate  as  a  release  to  the  bankrupt,  except  on  payment  of  the 
sums  specified  in  the  deed ;  and  that  the  estate  in  the  hands  of  the  as- 
signees is  still  subject  to  the  trusts  of  the  will.  The  testator  devises  his 
estate  to  the  bankrupt,  R.  H.  Davis,  and  another  trustee,  upon  trust  to 
sell,  and  directs  that  the  proceeds  of  the  sale  should  be  divided  equally 
amongst  his  brothers  and  sisters,  of  whom  the  bankrupt  was  one.  It 
was  the  duty  therefore  of  the  trustees,  to  sell  the  estates,  and  divide  tlie 
money,  pursuant  to  the  directions  of  the  will.  Instead  of  selling,  how- 
ever, tlie  parties  come  to  an  agreement  among  themselves,  that  the 
bankrupt  should  take  the  whole  of  the  estates,  and  pay  a  specific  sum  to 
each  of  his  brothers  and  sisters ;  and  they  accordingly  enter  into  the  deed 
of  1815,  by  which  the  whole  of  the  estates  are  conveyed  to  the  banknipt. 
If  the  bankrupt  had  paid  the  money  mentioned  in  the  deed,  then  it  would 
have  operated  as  a  good  release  to  the  trustees ;  but  the  agreement  was 
never  perfected,  as  the  money  was  not  paid ;  and  therefore  trusts  of  the 
will  are  still  to  be  discharged.  The  assignees,  who  have  got  possession 
of  the  estate,  are  not  entitled  to  the  whole  of  it,  without  satisfying  the 
trusts  with  which  it  was  charged  by  the  testator,  Thomas  Davis,  The 
banknipt  could  not,  by  taking  the  estate  as  a  purchaser,  discharge  him- 
self from  his  liability  as  trustee ;  nor  could  the  deed  of  1815  be  construed 
as  a  release  from  the  trusts,  while  the  money  remained  unpaid.  The 
bankrupt,  therefore,  must  be  considered  to  take  as  a  purchaser,  with 
notice  of  the  trusts. 

Sir  J.  Cross. — I  think  the  case  is  one  of  great  importance,  and  there- 
fore wish  to  consider  my  judgment.     At  present  I  oflfer  no  opinion. 

Sir  G.  Rose. — The  question  is,  whether  the  notes  taken  by  the  peti- 
tioners, for  the  amount  of  the  respective  sums  of  money  mentioned  in 
the  deed  of  1815,  can  be  said  to  operate  as  a  release  of  their  interests 
under  the  will.  The  effect  of  the  deed  was  to  secure  to  the  petitioners 
their  respective  shares  under  the  will ;  and  if  the  notes  had  been  paid, 
then  the  trusts  might  be  said  to  have  been  discharged.  But  it  is  the  duty 
of  this  court,  as  between  the  assignees  and  the  estate,  to  take  notice  of 
any  existing  trusts  aflfecting  the  estate,  although  they  may  not  even  be 
urged  for  our  consideration  by  the  cestui  que  trusts.  On  the  case  stated 
merely  on  the  face  of  this  petition,  the  court  might  certainly  find  great 
difficulty  in  acting ;  but,  looking  fit  the  case  in  the  point  of  view  I  have 
just  mentioned,  I  think  the  lien  will  be  found  to  exist. 

Sir  J.  Cross,  on  taking  his  seat  this  day  (April  29)  in  court,  said, 
that  he  had  talked  this  matter  over  with  his  colleagues,  and  that  he 
concurred  with  them  in  opinion,  that  the  petitioners  were  entitled  to  the 
relief  they  sought. 

The  order  was,  that,  subject  to  such  of  the  antecedent  charges  created 
by  the  will  of  Thomas  Davis,  as  remained  unsatisfied,  the  peti- 
tioners had  respectively  a  lien  on  the  estate,  for  the  amount  of  the 
sums  due  to  them  from  the  bankrupt ;  and  that  it  should  be  re- 
ferred to  the  commissioners,  to  take  an  account  of  the  principal 
and  interest  so  due  to  them  respectively ;  the  costs  of  both  par- 
ties to  be  paid  out  of  the  proceeds  of  the  bankrupt's  interest  in 
Che  estates. 
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A  peraon,  ostensibly  carrying  on  the  profession  of  a  proctor,  is  made  a  bankrupt  as  a  hiUrbrciker: 
and  the  evidence  to  prove  the  trading  is,  generally,  **  that  he  procured  bills  to  be  discounted, 
that  he  carried  on  the  business  of  a  bill-broker,  and  that  on  one  occasion  he  was  employed  to 
get  a  bill  for  £48  discounted." — Held,  that  this  was  insufficient  evidence  of  the  trading ;  as 
the  affidavits  did  not  specify  the  name  of  any  party,  to  whom  the  bankrupt  applied  to  dis- 
count any  bills,  or  with  whose  money  the  same  was  cashed,  nor  even  state  the  whole  particu- 
lars of  any  one  of  such  bills. 

When  affidavits,  not  read  on  the  hearing,  are  alleged  to  be  impertinent,  the  court  will  direct  the 
officer,  on  taxation  of  costs,  to  disallow  the  costs  of  them,  if  he  shall  consider  them  to  be  im- 
pertinent. 

This  was  the  petition  of  creditors,  praying  that  the  fiat  might  be  an- 
nulled, on  the  ground  that  the  bankrupt  was  not  a  trader. 

The  bankrupt  had  exercised  the  profession  of  a  proctor  in  partnership 
with  his  father,  until  March,  1835,  when  the  father  retired;  but  the  busi- 
ness continued  to  be  carried  on  by  the  bankrupt  as  before,  under  the 
firm  of  **Box  and  Son,"  until  the  issuing  of  the  fiat  on  the  19th  of  No- 
vember, 1835.  In  1834  the  bankrupt  became  embarrassed  in  his  cir- 
cumstances, and  went  to  Boulogne,  but  his  business  was  managed  by 
his  clerks  in  his  absence.  The  bankrupt  was  described  in  the  fiat,  as 
"  John  Box,  of  Bell's  Yard,  Doctors'  Commons,  and  Charlotte  Street. 
Portland  Place,  Scrivener,  and  Bill-Broker ;"  but  the  petitioner  con- 
tended, that  he  was  never  either  the  one  or  the  other.  When  the  peti- 
tion was  presented,  the  bankrupt  had  obtained  the  requisite  number  of 
creditors  to  sign  his  certificate,  but  it  had  not  been  then  allowed ;  it  was, 
however,  afterwards  allowed,  before  the  petition  came  on  for  hearing. 

The  evidence  in  support  of  the  trading  was  as  follows : — . 

A  witness  of  the  name  of  Atherton  deposed,  that  for  two  years  pre- 
vious to  the  issuing  of  the  fiat,  he  was  employed  by  the  bankrupt  to 
assist  him  in  his  business,  which  was  principally  carried  on  at  his  private 
residence  in  Charlotte  Street,  Portland  Place ;  that  during  this  period  the 
bankrupt  carried  on  the  business  of  a  bill-broker  to  a  considerable  ex- 
tent, in  addition  to  his  professional  business  of  a  proctor,  which  he  car- 
ried on  in  Doctors'  Commons ;  and  that  he  was  employed  by  many  per- 
sons to  get  bills  of  exchange  discounted ;  that,  in  particular,  during  the 
months  of  May,  June,  July,  August,  and  September,  in  1834,  the  bank- 
rupt was  employed  for  this  purpose  by  seven  different  persons,  whom 
the  witness  named,  and  that  he,  during  that  period,  procured  bills  of  ex- 
change to  be  discounted  for  them;  that  in  August,  1835,  the  bankrupt 
procured  a  bill  to  be  discounted  for  a  Mr.  M.,  and  that  the  bankrupt 
charged,  and  was  paid  by  his  employers,  commission  for  his  trouble  in 
getting  these  bills  discounted. 

Another  witness  deposed,  that  in  1832,  1833,  and  1834,  he  had  many 
dealings  with  the  bankrupt  in  his  business  of  a  bill-broker,  and  that, 
during  those  years,  the  bankrupt  was  in  the  habit  of  applying  to  the  de- 
ponent to  assist  him  in  getting  bills  of  exchange  discounted ;  that  the 
deponent  charged  to  the  bankrupt  such  commission  only  as  would  enable 
him,  the  bankrupt,  to  make  an  addition  to  it,  in  order  that  he  might  ob- 
tain a  profit  from  his  employers ;  and  that  the  deponent  did  not  at  the 
time  know  that  the  bankrupt  was  a  proctor,  but  believed  that  he  sought 
and  endeavoured  to  get  his  livelihood  as  a  bill-broker. 

Another  witness  stated,  that  he  had  known  the  bankrapt  intimately 
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for  many  years,  and  was  informed  and  believed,  that  he  carried  on  the 
business  of  a  bill-broker;  and  that  in  May,  1834,  he  employed  him  as  a 
bill-broker,  to  get  a  bill  for  de4S  discounted,  which  he  did,  and  cliarged 
the  deponent  commission  for  so  doing.  It  was  sworn,  also,  by  a  wit- 
ness, who  was  a  wine-merchant,  that  he  had  employed  the  bankrupt  as 
a  bill-broker. 

A  Mr.  Goldsmid,  who  was  himself  a  bill-broker,  deposed,  that  he  was 
well  acquainted  with  the  bankrupt  for  about  eighteen  months  previous 
to  his  bankruptcy,  and  that  during  all  that  time,  or  the  greater  part  of 
it,  he  carried  on  the  business  of  a  bill-broker,  by  getting  bills  of  exchange 
discounted;  and  that  the  deponent,  upon  several  occasions,  employed 
him  to  get  bills  of  exchange  discounted,  and  he  charged  the  deponent 
conmiission  for  his  trouble. 

Mr.  Swanstouj  and  Mr.  T.  C.  Barber^  in  support  of  the  petition.  Al- 
though the  witnesses  swear,  that  they  employed  the  bankrupt  to  get 
various  bills  of  exchange  discounted,  there  is  not  one  who  states  the 
particulars  of  any  one  of  such  bills.  The  mere  discoimting  bills  does  not 
make  a  man  a  bill-broker,  unless  he  procures  the  bills  to  be  discounted 
with  other  men's  money.  Now,  it  is  somewhat  remarkable,  that  Mr. 
Atherton,  who  swears  that  he  assisted  the  bankrupt  in  getting  bills  dis- 
coimted,  does  not  state  tvith  whose  money  any  one  of  these  bills  was 
discounted. 

Mr.  Messitevj  who  appeared  for  the  bankrupt,  objected,  that  the  peti- 
tioners were  too  late  in  applying  to  annul  the  fiat,  for  the  mere  defect 
of  trading ;  as  the  bankrupt  had  obtained  his  certificate,  and  no  defect 
of  trading  appeared  on  the  face  of  the  proceedings ;  Ex  parte  Levi, 
Buck,  75. 

Sir  G.  Rose. — The  petition  here  was  presented  on  the  1st  of  April, 
and  the  certificate  not  allowed  till  the  12th;  the  bankrupt  therefore  took 
his  certificate,  subject  to  this  petition. 

Mr.  TwisSj  and  Mr.  Rogers^  for  the  petitioning  creditor,  contended, 
that  the  evidence  was  decisive  that  the  bankrupt  had  held  himself  out 
to  the  world  as  a  bill-broker,  in  addition  to  his  business  of  a  proctor;  and 
that  the  petitioners  were  estopped  from  applying  to  annul  the  fiat,  as 
they  had  abeady  proved  their  debts  imder  it. 

Mr.  Swanston^  in  reply.  A  creditor  is  not  precluded  from  petitioning 
to  supersede,  because  he  has  proved  under  the  commission.(a) 

Erskine,  C.  J. — It  is  impossible,  in  this  case,  to  shut  one's  eyes  to  the 
fact,  that  this  is  a  friendly  fiat.  It  is  therefore  incumbent  on  us  to  look 
on  it  with  some  degree  of  jealousy  and  suspicion.  But  jealousy  and 
suspicion,  I  admit,  are  not  of  themselves  sufficient  to  upset  the  fiat,  if  all 
the  requisites  to  support  it  are  properly  proved.  Now,  the  affidavits 
which  have  been  made,  to  prove  the  trading  of  the  bankrupt  as  a  bill- 
broker,  I  must  confess,  are  not  satisfactory  to  my  mind.  The  deponents 
state,  that  the  bankrupt  procured  bills  to  be  discounted  in  his  business 
of  a  bill-broker,  but  do  not  specify  the  particulars  of  any  one  bill,  or  the 
name  of  any  party  to  whom  the  bankrupt  applied  for  this  purpose.  Mr. 
Goldsmid's  affidavit,  however,  makes  out  such  a  case,  that,  speaking  for 
myself,  I  should  not  like  to  annul  the  fiat,  without  some  further  exami- 
nation into  the  facts.  The  other  judges  differ  with  m«  upon  this  point. 
But  I,  for  one,  should  certainly  wish  for  a  vivci  voce  examination  of  the 
witnesses,  who  have  deposed  to  the  trading. 

(a)  BntBxparte  Boruor,  2  Roae,  61;  and  JUalkin  yr.Adami,  lU  83;  aod  I  DeM.B.L.«Ml 
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Sir  J.  Cross. — If  any  great  amount  of  property  were  at  stake  in  this 
matter,  I  might  hesitate  before  I  annulled  the  fiat,  without  some  further 
examination  of  the  witnesses ;  but,  under  all  the  circumstances,  it  does 
not  strike  me,  that  there  is  any  substantial  ground  for  ulterior  inquiry. 
With  respect  to  the  trading,  it  was  over  and  over  again  urged  by  the 
counsel  who  argued  in  support  of  the  fiat,  that  the  bankrupt  held  hnn- 
self  out  to  the  world  as  a  bill-broker ;  but  that  does  not  appear  in 
evidence.  On  the  contrary,  it  appears  most  clearly,  from  the  very 
affidavits  in  support  of  the  fiat,  that  he  held  himself  out  to  the  world 
as  a  proctor,  and  that  he  only  occasionally  acted  as  a  bill-broker.  He 
may,  very  likely,  have  got  bills  frequently  cashed  or  discounted  for 
friends,  from  his  connections  with  small  traders ;  but  there  is  no  satisfac- 
tory evidence,  that  he  carried  on  the  business  of  a  bill-broker  for  his 
livelihood.  Here  we  have  every  spacies  of  generality ;  but  dolosus  ver- 
sutur  in  generalibus.  No  one  affidavit  states,  who  were  the  persons 
that  discounted  any  bill,  or  with  whose  money  any  bill  was  discounted ; 
nor,  except  in  one  instance,  is  the  amount  of  any  bill  given.  Upon  that 
occasion,  the  witness  states,  that  he  employed  the  bankrupt  to  get  a  bill 
for  ^648  discounted ;  but  with  whose  money  the  bill  was  cashed,  or  by 
whom  it  wdis  discounted, — as  to  these  two  facts, — the  affidavit  is  wholly 
silent  Why,  the  very  essence  of  all  these  cases  of  procuring  bills  to  be 
discounted  as  a  broker,  is,  was  there  a  discounter  ?  I  cannot,  therefore, 
in  the  absence  of  all  particular  evidence  as  to  any  act  of  trading,  say, 
that  this  man  was  a  bill-broker,  within  the  meaning  of  the  bankrupt 
law.  I  observe,  that  in  the  fiat  the  bankrupt  is  called  a  scrivener,  which 
It  is  admitted  he  was  not ;  and  I  therefore  cannot  help  thinking  that  the 
bill-broker's  business  was  an  invention,  or  an  after-thought,  for  the  pur- 
pose of  getting  this  party  made  a  bankrupt.  On  these  grounds,  I  think 
the  fiat  ought  to  be  annulled. 

Sir  G.  Rose. — I  find  it  impossible  to  say,  that  there  was  any  inten- 
tion of  the  bankrupt  to  get  hLs  livelihood  by  the  business  of  a  bill-broker, 
and  therefore  this  fiat  ought  to  be  annulled,  upon  general  grounds.  For, 
if  it  is  permitted  to  stand,  there  is  no  one  in  future,  who  lays  his  fingers 
on  a  bill  of  exchange,  in  any  course  of  dealing  with  it,  but  will  incur  the 
hazard  of  being  made  a  bankrupt  as  a  bill-broker.  If  the  bankrupt, 
however,  after  hearing  the  opinion  of  the  court,  still  wishes  for  an 
inquiry  into  the  fact  of  bill-brokering,  I  am  willing,  for  his  sake,  as  he 
appears  to  be  acting  fairly,  to  let  him  have  an  issue ;  though  I  do  not 
think  it  will  be  attended  with  a  favourable  result. 

Mr.  Tunss  then  stated,  that  some  of  the  affidavits  filed  in  support  of 
the  petition  were  impertinent.  In  Ex  parte  fVilliamsoriy  1  Deac.  &  C. 
529,  it  was  held,  that  the  court  would  decide  the  question,  as  to  im- 
pertinence of  affidavits,  on  the  hearing  of  the  petition. 

The  court  said,  that  as  the  affidavits  to  which  allusion  was  made  had 
not  been  read,  the  rule  laid  down  in  Ex  parte  Williamson  did  not  apply. 
But  they  directed  the  officer  of  the  court,  on  the  taxation  of  costs,  to  dis- 
allow  the  costs  of  all  or  any  part  of  the  affidavits,  which,  in  his  judg- 
ment, he  should  find  to  be  impertinent,  (a) 

The  order  was,  that  the  fiat  should  be  aimuUed,  unless  an  applica- 
tion should  be  made  for  an  issue,  or  a  vivSi  voce  examination 
and  in  that  case,  the  petitioners  were  to  be  protected  from  th^ 
costs  of  the  inquiry. 

(a)AndM6£:K/M7feil/Tii6y,8D0M.&  C.  119. 
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Ex  parte  MOORE.— In  the  matter  of  CARTWRIGHT.— p.  5'/^^ 

Althoagfa  the  petitioning  creditor's  costs  op  to  the  choice  of  sssignees  hs**  been  taxed  by  the 
commissioners,  and  paid  to  the  solicitor,  for  a  period  of  two  years,  yet  where  objectiooaUr 
items  are  statedon  affidavit,  the  coart  will  make  an  order  for  a  relaxation  of  the  bill,  as  agaivt 
the  solicitor  to  the  petitioning  creditor,  without  bringing  the  petitioning  creditor  himself  befor* 
the  court.    Dissent.  8ir  J.  Cross. 

This  was  the  petition  of  a  creditor,  for  an  order  to  retax  the  bill  of 
the  solicitor  up  to  the  choice  of  assignees,  which  had  been  taxed  by  the 
commissioners  more  than  two  years  ago,  and  subsequently  paid.  The 
bill  amounted  to  ;£102,  and  the  commissioners  taxed  it  at  85/.  lis.  Id. 
The  petitioner's  affidavit  in  support  of  the  petition  pointed  out  objec- 
tionable items  in  the  bill,  to  the  amount  of  j£34,  but  they  were  not  stated 
in  the  petition ;  and  he  swore,  that  he  only  lately  saw  the  bill,  or  he 
should  sooner  have  applied  to  the  court  to  have  it  taxed. 

Mr.  Jeremt/y  in  support  of  the  petition,  cited  Ex  parte  Broum,  3  Deac 
&  C.  496,  where,  on  a  petition  by  creditors  to  tax  the  bills  of  several 
solicitors,  who  had  been  successively  employed  by  the  assignees,  the 
court  made  the  order  as  prayed,  notwithstanding  the  bills  had  been  pre- 
viously taxed  by  the  commissioners,  and  paid  by  the  assignees. 

Mr.  Swanstouy  contrL  After  so  long  a  period  has  elapsed  since  the 
bill  has  been  already  taxed  and  paid,  the  court  must  look  upon  this  as  a 
vindictive  proceeding  of  the  petitioner,  and  as  one  not  entitled  to  any 
indulgence.  They  will  therefore  require  the  strict  practice  of  the  court 
to  be  adhered  to  by  the  petitioner ;  and  that  is,  that  when  a  bill  has  been 
already  taxed  and  paid,  the  objectionable  items  must  be  pointed  out  by 
the  party,  who  applies  to  have  it  retaxed.  Here  the  objectionable  items 
are  only  stated  in  the  affidavit,  which  is  not  enough ;  they  ouglit  to  have 
been  stated  in  the  petition.  And  the  14th  section  of  the  bankrupt  act, 
under  which  the  application  is  made,  relates  only  to  charges  after  the 
ciioice  of  assignees,  and  not  to  the  costs  previously  incurred,  which  the 
statute  says  are  to  be  reimbursed  to  the  petitioning  creditor.  The  court, 
therefore,  ought  not  to  make  any  order  on  this  petition,  in  the  absence 
of  the  petitioning  creditor. 

Erskine,  C.  J. — I  think  there  is  no  objection  to  make  the  order  as 
prayed,  taking  it  for  granted  that  the  bill  has  been  taxed  by  the  com- 
missioners, and  paid  in  the  ordinary  way.  The  practice  has  always 
been  for  the  solicitor  to  have  the  bill  of  costs,  up  to  the  choice  of  as- 
signees, settled  by  the  commissioners,  and  then  for  the  assignees  to  pay 
the  amount  to  him,  and  not  to  the  petitioning  creditor.  If  the  petitioning 
creditor  had  received  the  money  in  this  instance,  and  not  the  solicitor, 
the  respondent  might  have  shown  that  fact  on  affidavit ;  and  at  all 
events,  if  the  petitioner  is  entitled  to  compel  the  solicitor  to  refund,  the 
latter  may  have  his  remedy  against  the  petitioning  creditor. 

Sir  J.  Cross. — The  difficulty  I  feel  in  this  case  arises  from  the  words 
of  the  14th  section  of  the  bankrupt  act.  By  that  section  it  is  provided, 
"  that  the  petitioning  creditor  or  creditors  shall,  at  his  or  their  own  costs, 
sue  forth  and  prosecute  the  conunission  until  the  choice  of  assignees; 
and  the  commissioners  shall,  at  the  meeting  for  such  choice,  ascertain 
such  costs,  and  by  writing  under  their  hands,  direct  the  assignees  (who 
are  hereby  thereto  required)  to  reimburse  such  petitioning  creditor  or 
creditors  such  costs,  out  of  the  first  money  that  shall  be  got  in  under  the 
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Now,  as  the  statute  says  that  the  petitioning  creditor  is 
the  party  to  be  reimbursed  his  costs,  and  not  the  solicitor,  it  appears  to 
me,  that  tfie  petitioning  creditor  is  the  only  party  legally  entitled  to 
receive  the  money;  for  if  you  come  to  a  question  of  reimbursement,  the 
petitioning  creditor  may  be  entitled  to  the  whole,  and  the  solicitor  to 
none;  the  claim  of  the  latter  being  more  in  the  nature  of  remuneration. 
The  right  given  to  a  creditor  to  have  the  petitioning  creditor's  bill  taxed, 
after  it  lias  been  settled  by  the  commissioners,  is  only  ten  years'  old ;  for 
he  does  not  seem  to  have  possessed  that  right,  previous  to  the  6  Geo.  4, 
c.  16.  The  questicm  is,  would  the  solicitor  be  entitled  to  sue  the  as- 
signees for  the  amount  of  the  petitioning  creditor's  bill  of  costs,  as  settled 
by  the  commissioners  ?  Clearly  not ;  for  the  statute  says  they  are  to 
pay  them  to  the  petitioning  creditor.  There  is  no  privity,  as  to  these 
costs,  between  the  solicitor  and  the  assignees,  but  between  the  solicitor 
and  the  petitioning  creditor.  If  any  creditor,  therefore,  is  dissatisfied 
with  the  amount  allowed  by  the  commissioners,  I  think  he  ought  to 
bring  the  petitioning  creditor  as  a  party  before  the  court. 

Sir  G.  Rose. — I  must  take  the  liberty  to  observe,  that  it  is  not  quite 
correct  to  say,  that  this  right  of  a  creditor,  to  apply  for  a  re-taxation  of 
the  petitioning  creditor's  bill  of  costs  up  to  the  choice  of  assignees,  has 
sprung  up  within  the  last  ten  years ;  for  I  take  it,  that  any  creditor 
might  always  have  applied  for  that  purpose,  on  alleging  reasonable 
cause  for  the  court's  making  the  order.  The  question  is  here,  to  what 
extent  any  objectionable  items  appear  on  the  face  of  the  bill.  With 
respect  to  the  objection,  that  the  petitioning  creditor  is  the  material  party 
interested  on  this  decision,  and  that  he,  and  not  the  solicitor,  ought  to 
have  been  brought  before  the  court,  the  true  principle  I  apprehend  is 
this,  that  wherever  any  party  has  improperly  received  money  belonging 
to  the  estate,  the  court  will  compel  him  to  refund. 

Th«  order  was,  that  it  should  be  referred  to  the  deputy  registrar  to 
tax  the  bill  of  costs,  with  the  usual  directions ;  and  if  it  should 
appear  that  the  solicitor  had  been  overpaid,  that  he  should  refund 
to  the  assignees  the  amount  of  the  difference  between  the  sum 
of  85/.  17*.  Id.  and  the  amount  at  which  the  bill  might  be  re- 
taxed;  with  liberty  for  the  petitioning  creditor  to  attend  the 
re-taxation ;  and  if  upon  the  re-taxation  the  bill  should  be  reduced 
by  a  less  sum  than  one-sixth,  then  the  petitioner  was  ordered  to 
pay  to  the  solicitor  his  costs  of  this  application,  and  those  inci- 
dental thereto ;  but  hi  the  event  of  more  than  one-sixth  being 
taken  off,  then  the  solicitor  was  ordered  to  pay  such  costs,  which 
were  to  be  settled  by  the  deputy  registrar. 


Ex  parte    EDWARD   BRIDGER.— In  the  matter  of  BENJAMIN 

GLOVER.— p.  581. 

The  bankrapt  had  botigfht  some  freehold  property  by  auction,  and  had  paid  a  deposit  of  £20  per 
eent.  on  the  amoont  of  the  purchase- money ;  but  there  being  aoihe  dispute  about  the  title,  the 
purchase  was  not  completed  before  the  bankruptcy.  Upon  a  petition  by  the  vendor,  that  the 
assignee  might  be  ordered  to  deliver  up  the  agreement,  and  that  the  vendor  might  retain  the 
deposit-money,  a  special  order  was  made,  giving  the  assignee  a  fortnight  to  elect  whether  he 
would  fulfil  or  abandon  the  agreement,  without  prejudice  to  hia  right  to  a  return  of  the  depo- 
ait-money 
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This  was  the  petition  of  a  party  who  had  agreed  to  sell  a  freehoic 
estate  to  the  bankrupt,  praying  that  the  assignees  might  be  ordered  to 
deliver  up  the  agreement,  under  the  following  circumstances  : 

The  property  in  question  was  put  up  to  sale  by  auction  in  two  lots  on 
ihe  27th  of  July,  1829,  and  the  bankrupt  was  declared  the  purchaser  of 
one  lot,  at  the  price  of  J^120,  and  of  the  other  lot  at  the  price  of  ilidO. 
By  the  conditions  of  sale,  it  was  stipulated  tliat  the  purchaser  was  to 
pay  down  a  deposit  of  £20  per  cent.,  and  sign  an  agreement  for  the 
payment  of  the  remainder,  on  or  before  the  29th  of  September,  1829, 
when  the  purchase  was  to  be  completed,  and  the  purchaser  to  have  pos- 
session ;  and  the  petitioner  undertook  to  deduce  a  good  title ;  and  it  was 
provided,  that  if  the  purchaser  neglected  to  comply  with  any  of  the  cou- 
ditions,  the  deposit-money  should  be  forfeited.  The  bankrupt  accord- 
ingly signed  an  agreement  to  this  effect,  and  paid  to  the  auctioneer  a 
deposit  on  one  lot  of  £24,  and  on  the  other  of  J^38. 
A  commission  issued  against  the  bankrupt  on  the  8th  of  December,183l. 
The  petitioner  alleged,  that  he  delivered  an  abstract  of  his  title  within 
the  time  appointed  for  that  purpose,  and  had  been  at  all  times  ready  and 
willing  to  complete  the  sale ;  but  that  the  purchase  was  not  completed 
by  the  bankrupt  at  the  time  of  his  bankruptcy;  and  that  since  the  bank- 
ruptcy, the  petitioner  had  applied  to  the  assignee  to  elect,  whether  he 
would  abide  by  the  agreement  for  the  purchase,  or  abandon  it ;  but  that 
he  had  declined  so  to  elect. 

The  prayer  was,  that  the  assignee  might  be  ordered  to  deliver  up  the 
agreement,  and  the  possession  of  the  premises,  to  the  petitioner,  and 
that  the  agreement  might  be  declared  to  be  rescinded  and  void ;  and  that 
the  petitioner  might  be  at  liberty  to  re-sell  the  premises,  and  retain  the 
deposit-money  for  his  own  benefit. 

Mr.  Ayrton  appeared  in  support  of  the  petition. 
Mr.  DeacoHy  contri,  said,  that  the  assignee  had  no  wish  to  complete 
the  purchase,  as  there  was  a  difiiculty  in  the  title ;  but  the  question  was, 
who  was  to  have  the  deposit-money,  which,  he  submitted,  the  court  would 
not  order  to  be  paid  to  the  petitioner,  unless  he  could  show  that  he  had 
a  good  marketable  title  to  the  property. 
The  court  made  the  following  order : 

On  the  petitioner  submitting  to  any  order  of  the  court  touching  the 
agreement  and  deposit  in  the  petition  mentioned,  let  the  petition 
stand  over  for  a  fortnight,  and  the  assignee  in  the  mean  time 
elect,  whetlier  he  will  fulfil  or  abandon  the  agreement.  If  the 
assignee  reject  it,  let  him  deliver  up  possession  of  the  premises, 
and  the  agreement  in  that  case  to  be  declared  cancelled,  as 
against  the  assignee ;  but  without  prejudice  to  any  steps  the 
assignee  may  thmk  fit  to  take  as  to  the  deposit. 


Ex  parte  CURTIS.— In  the  matter  of  NANTES.— p.  583. 

J 

Where  the  final  order  for  the  dutribution  of  unclaimed  dividends  was  obtained  before  the  ym^- 
ing  of  the  5  &  6  Will.  4,  c.  29,  e.  5  i^Held,  that  the  provisions  of  that  act  did  not  prsveot 
the  order  from  being  carried  into  efiect. 

In  1834,  the  usual  preliminary  order  for  a  reference  to  the  registrar 
had  been  obtained  under  the  6  Geo.  4,  c.  16,  s.  HO,  according  to  the 
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then  practice  of  the  'court,  upon  a  petition  to  distribute  unclaimed  divi- 
dends ;  and  the  registrar  had  since  made  his  report,  upon  which  the 
usual  order  was  made  for  the  distribution  of  them  amongst  the  bank- 
rupt's creditors.  But,  before  any  distribution  was  actually  made,  the 
recent  act  of  5  &  6  Will.  4,  c.  29, {a)  was  passed,  the  5th  section  of  whicli 
repeals  the  provision  of  the  former  statute  as  to  unclaimed  dividends, 
and  new  directions  are  given  for  the  disposal  of  them ;  and  the  com- 
missioner, under  these  circumstances,  thought  that  he  had  no  jurisdic- 
tion to  carry  the  order  into  effect,  for  the  distribution  of  the  dividends 
amongst  the  creditors.  This  was  a  petition  that  the  commissioner  might 
be  ordered  so  to  distribute  them. 

Mr.  J,  Russell,  in  support  of  the  petition,  admitted,  that  where  merely 
a  preliminary  order  had  been  obtained  upon  a  petition  of  this  descrip 
tion,  and  no  final  order  was  made  for  the  distribution  of  the  dividends, 
the  matter  being  thus  in  Jieri,  the  court  had  held  they  had  no  power  to 
make  such  final  order.  Be  Pocklinglon,  ante,  491.  But,  in  the  present 
case,  the  final  order  was  obtained  before  the  law  was  altered,  and  there- 
fore the  creditors  were  entitled  to  have  that  order  carried  into  execution. 

Erskine,  C.  J. — The  5  &  6  Will.  4,  c.  29,  s.  5,  deprived  this  dburt  of 
the  power  to  order  the  dividends  to  be  divided  amongst  the  creditors ; 
but,  in  the  present  case,  the  final  order  was  made  before  that  statute 
passed,  and  therefore  the  last  act  has  no  operation.  All  the  court  can 
now  do  is,  to  direct  the  commissioner  to  carry  into  effect  the  former 
order,  by  distributing  the  dividends  according  to  the  terms  of  that  order. 

The  rest  of  the  court  concurring, 

It  was  ordered  accordingly. 

(a)  See  Appendix,  4  Deac  k,  C.  666 


Ex  parte  ANDERDON.— In  the  matter  of  MANNING.— p.  585. 

Where  a  parebaMr  of  the  bankrapt'a  eitate  reselb  it  before  a  conveyance  ia  executed  to  bim 
by  tbe  aasigneea,  tbe  court  will,  at  bis  instance,  order  the  assignees  to  convey  the  estate  direct 
to  the  second  parchaser,  if  no  imputation  is  thrown  on  the  fairness  of  the  first  sale ;  notwith- 
standing the  estate  has  been  re-sold  at  a  profit. 

The  petitioner,  in  this  case,  had  bought  of  the  assignees  a  freehold 
estate  of  the  bankrupt's  in  the  island  of  St.  Croix,  for  the  sum  of  £5350  : 
and,  before  any  conveyance  had  been  executed  to  him,  he  contracted  to 
sell  the  property  to  another  purchaser  for  iS5600.  This  was  a  petition, 
that  the  assignees  might  be  directed  to  execute  a  conveyance  direct  tc 
the  second  purchaser,  in  order  to  save  the  expense  of  two  conveyances. 

Mr.  J.  Russell,  in  support  of  the  petition,  submitted  that,  as  the  first 
])urchase  was  honhfide,  and  the  petitioner  had  given  a  reasonable  price 
for  the  estate  to  the  assignees,  and  had  made  but  a  moderate  profit  of 
iJ850  by  the  re-sale,  there  could  be  no  objection  to  the  proposed  order. 

Mr.  G,  Richards,  on  behalf  of  the  assignees,  was  willing  to  do  any 
thiig  the  court  might  direct,  but  objected  to  any  recital  in  the  order,  that 
the  assignees  had  appeared  and  consented  to  it. 

Sir  6.  Rose. — This  petition  is  presented  under  verj'  peculiar  circum- 
stances, and  is  not  in  the  common  form  of  a  petition,  praying  that  the 
assignees  may  be  directed  to  convey  to  the  purchaser,  who  had  bought 
an  estate  from  them ;  but  for  an  order,  that  they  may  execute  a  con- 
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veyance  to  a  third  party,  who  is  a  total  stranger  to  them.  This  state 
of  circumstances,  under  which  the  petition  is  presented  to  the  court, 
makes  it  necessary  that  the  court  should  leave  the  matter  open,  until  it 
is  informed  of  the  particulars  of  the  sale.  The  assignees,  it  appears, 
are  willing  to  convey  to  the  petitioner;  but  when  he  has  sold  the  estate 
for  a  profit  to  another  person,  they  have  a  right  to  call  for  the  protec- 
tion of  the  court.  We,  as  yet,  know  nothing  of  the  sale  of  the  peti- 
tioner ;  it  might  have  been  bond  fide;  it  might  have  been  conducted  iu 
such  a  manner,  as  would  call  upon  the  court  to  order  the  biddings  to  be* 
opened.  If  the  petitioner,  therefore,  takes  any  order,  it  must  be,  with- 
out prejudice  to  the  rights  of  any  creditor,  to  impugn  the  sale  to  tlie 
petitioner. 

Mr.  J.  Russell  objected  to  those  words  being  inserted  in  the  order,  as 
they  would  of  course  be  recited  in  the  proposed  conveyance,  and  thus 
throw  a  slur  upon  the  title. 

Sir  J.  Cross. — It  appears  to  me,  as  the  assignees  have  offered  no  ob- 
jection to  the  validity  of  the  sale  to  the  petitioner,  that  he  is  entitled  to 
the  order  he  now  asks.  If  the  assignees  had  opposed  this  petition,  then, 
and  only  then,  it  would  have  been  incmnbent  on  the  court  to  interfere, 
on  the  ground  of  there  having  been  a  profit  made  by  the  second  sale. 
But  here  the  assignees  appear,  and  state  nothing  whatever  to  impugn 
the  sale. 

Erskine,  C.  J. — I  really  think,  that  the  order  would  suflBciently  pro- 
tect the  assignees,  without  the  introduction  of  the  words  object^  to. 
The  order  was,  that  the  counsel  for  the  assignees  not  alleging  any 
thing  against  the  sale  to  the  petitioner,  the  assignees  should  con- 
vey and  assign  the  estate  and  premises  in  the  petition  mentioned 
to  the  petitioner,  or  to  such  person  or  persons  as  he  should  direct; 
and  that  it  should  be  referred  to  Mr.  Gregg,  to  settle  and  approve 
of  the  proper  instrument  of  conveyance,  if  the  parties  differed 
about  the  same. 


Ex  parte  ROBINS.— In  the  matter  of  PHILLIPS.— p.  587. 

Where  a  creditor,  who  had  proved  a  hond  debt,  had  sobflequently  loit  the  bond,  the  court  iiiadt 
an  order  that  he  might  receive  the  dividends  on  hit  debts,  without  producing  the  bond,  upon 
affidavit  of  the  £Mts,  and  indemnifying  the  assignees. 

This  was  the  petition  of  the  administrator  of  a  creditor,  who  had 
proved  the  amount  of.  a  bond  debt  under  the  commission,  pra3ring  for 
an  order  that  he  might  receive  the  dividends  payable  on  the  proof, 
without  producing  the  bond.  The  petition  was  supported  by  an  affi- 
davit, which  stated,  that  diligent  search  had  been  made  for  the  bowl 
among  the  intestate's  papers,  without  effect; — ^that  the  bond  itself  was 
twenty-six  years  old ; — that  no  assignment  of  it  had  been  made  by  the 
intestate,  or  the  administrator ; — and  that  the  administrator  was  ready 
to  indemnify  the  assignees  against  any  other  claim  upon  it  % 

Mr.  StintoTiy  for  the  petitioner,  having  read  the  affidavit  stating  these 
facts 

The  court  made  the  order  as  prayed. 
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Ex  parte  WATTS.— In  the  matter  of  SCHELINGSER.— p.  588. 

One  of  three  petitioning  creditors  may  apply  for  the  taxation  of  the  aolicitor's  bill,  without  the 

others  joining  in  the  application. 
Notwithstanding  an  action  is  commenced  by  the  solicitor,  before  such  an  application  is  made, 

still,  if  more  than  a  sixth  is  taken  off  the  bill,  the  solicitor  pays  the  costs  of  taxation. 
A  conditional  order  to  that  eflfect,  to  save  expense,  was  made  in  the  6rst  instance. 

This  was  a  petition  by  the  petitioning  creditor,  for  an  order  to  tax  a 
solicitor's  bill  of  costs,  containing  a  charge  for  suing  out  a  fiat,  on  which 
there  had  been  no  adjudication,  another  fiat  having  been  subsequently 
taken  out  and  duly  prosecuted.  The  bill  also  contained  various  charges 
for  other  business. 

Mr.  O.  ^nderdoHj  in  support  of  the  petition,  said  that  there  was  no 
doubt  of  the  jurisdiction ;  and  cited  Ex  parte  CrosSy  2  Mont.  &  A. 
170.  (a) 

Mr.  7!  Parkevy  contri.  There  are  two  reasons,  why  the  petitioner 
is  not  in  a  situation  to  present  this  petition :  1st,  that  he  is  only  one  of 
three  petitioning  creditors  who  employed  the  solicitor ;  and,  2dly,  the 
solicitor  has  already  commenced  an  action  against  them  jointly,  to  re- 
cover the  amount  of  the  bill ;  and  the  court  will  not  order  the  taxation 
while  that  action  is  pending. 

Ersrine,  C.  J. — The  solicitor  having  done  business  for  this  petitioner, 
the  petitioner  is  entitled  to  apply  himself  for  the  taxation  of  the  soli- 
citor's bill.  In  the  action  at  law,  the  court  at  the  trial  only  inquires 
whether  the  business  has  been  done ;  for  it  is  a  settled  rule,  that  a  bill 
cannot  be  taxed  at  the  trial  of  an  action  brought  to  recover  the  amount 
of  it.  But  the  act  of  Parliament,  2  Geo.  2,  c.  23,  expressly  provides, 
that  the  bill  may  be  taxed  after  the  commencement  of  the  action.  If 
there  is  any  item  in  the  bill  for  business  done  in  this  court,  then  our 
officer  may  tax  the  costs ;  though  if  the  greater  part  is  for  business  done 
in  another  court,  then  it  would  be  proper  to  apply  to  that  court  for  the 
taxation  of  it.  The  legislature  has  said,  that  if  a  party  applies  for  the 
taxation  of  a  bill  after  an  action  is  brought  against  him  for  the  amount, 
all  the  proceedings  shall  be  in  the  mean  time  stayed.  The  order  to  tax 
will,  therefore,  only  have  the  eflfect  of  suspending  the  action. 

Sir  J.  Cross. — If  the  amount  of  the  bill,  after  being  taxed,  Ls  not  paid 
to  the  solicitor,  then  the  solicitor  has  a  right  to  go  on  with  his  action. 

Sir  G.  Rose. — The  objection,  that  only  one  of  the  petitioning  creditors 
applies  for  the  taxation,  would  be,  perhaps,  a  valid  objection  in  equity ; 
but  it  does  not  hold  in  bankruptcy,  where  one  partner  constantly  acts. 

EasKiNE,  C.  J.,  suggested,  that  to  save  the  further  expense  to  the 
.parties  of  coming  here  again  after  the  costs  were  taxed,  it  would  be 
better  to  provide  for  the  costs  of  taxation  in  the  present  order ;  in  which 
the  other  judges  concurring, 

The  court  made  the  following 

Order :  that  the  petitioner  undertaking  to  pay  the  costs  incurred  in 
the  action  brought  by  the  solicitor  against  the  petitioner  and  his 
partners,  in  respect  of  the  bill  of  costs  mentioned  in  the  petition, 
and  further  undertaking  to  give  to  the  solicitor  the  benefit  of  any 
sum  to  be  received  out  of  the  bankrupt's  estate  in  respect  of  his 
costs  as  petitioning  creditor,  so  far  as  the  fiat  had  been  worked 

(a)  See  Ex  parte  SmUh,  6  Vea.  706. 
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by  him, — and  the  petitioner  also  undertaking  to  pay  to  the  soli- 
citor what  shall  appear  to  be  due  to  him  upon  the  taxation  of  his 
bill  of  costs,  as  between  solicitor  and  client,— it  should  be  referred 
to  Mr.  Gregg  to  tax  the  said  bill  of  costs,  as  between  solicitor 
and  client ;  that  the  solicitor  and  all  proper  parties  should  be  ex- 
amined before  him  upon  interrogatories,  and  produce,  upon 
oath,  all  books,  papers,  &c.,  and  account  for  all  sums  of  money, 
if  any,  received  by  him  on  account  of  the  said  bill ;  and  that 
upon  the  petitioner  paying  to  the  solicitor  what  should  appear  to 
be  due  to  him  upon  such  taxation,  the  solicitor  should  deliver  up 
to  the  petitioner,  upon  oath,  all  deeds,  papers,  and  writings,  &c. ; 
and  if,  upon  taxation,  the  bill  should  be  reduced  by  a  less  sum 
than  one-sixth  part  of  the  amount,  then  that  the  petitioner  should 
pay  to  the  solicitor  his  costs  of  and  occasioned  by  this  applica- 
tion, and  of  the  said  reference,  and  hicidental  thereto ;  but  that 
in  the  event  of  more  than  one-sixth  being  taken  off  the  bill  on 
taxation,  the  solicitor  should  then  pay  to  the  petitioner  such  last 
mentioned  costs ;  and  that  the  petitioner  should  be  at  liberty  to 
set  off  such  costs  against  the  amount  of  costs  to  be  paid  by  the 
petitioner  to  the  solicitor;  and  that  all  proceedings  at  law  in 
respect  of  the  bill  should  be  in  the  mean  time  stayed. 
Mr.  Parker  now  (May  9)  applied  to  the  court  to  vary  the  minutes 
of  this  order. 

Mr.  Jlnderdoriy  contri,  said,  that  as  the  order  was  already  drawn  up, 
such  an  application  could  only  properly  be  made,  on  a  petition  for  re- 
hearing ;  but  that  he  waived  the  objection. 

Mr.  Parker.  The  first  objection  to  the  order  is,  that  business  done 
under  a  fiat  is  not  business  done  "  in  law  or  equity,"  within  the  meaning 
of  the  2  Geo.  2,  c.  23,  s.  23;  Crowder  v.  Davtes^  3  Y.  &  J.  433;  and 
therefore  the  court  has  no  jurisdiction  to  order  this  bill  to  be  taxed.  In 
Taylor  v.  MGaugauy  4  C.  &  P.  96,  (19  E.  C.  L.  R.  293,)  it  was  held, 
that  a  solicitor  may  maintain  an  action  for  the  amount  of  his  bill  up  to 
the  choice  of  assignees,  without  having  had  it  taxed  by  the  commis- 
sioners; for  that  the  6  Geo.  4,  c.  16,  s.  14,  applied  only  to  cases  between 
the  assignees  and  the  estate.  The  second  objection  to  the  order  is,  that 
it  directs  the  solicitor  to  pay  to  the  petitioner  the  costs  of  taxation,  in  the 
event  of  more  than  a  sixth  part  being  taken  off  the  amount*  But  in 
Harbin  v.  Miles,  9  B.  &  C.  755,  (17  E.  C.  L.  R.  491,)  it  was  determined, 
that  where  the  order  for  taxation  is  not  obtained  by  a  party,  until  after 
an  attorney  has  commenced  an  action  against  him  to  recover  the  amount 
of  his  bill,  the  party  is  not  entitled  to  the  costs  of  taxation,  although  more 
than  one-sixth  is  taken  off.  The  same  point  was  also  decided  in  Benton 
V.  Bullardy  4  Bing.  561,  (15  E.'  C.  L.  R.  72.)  [Erskine,  C.  J.  Benton 
V.  Bullard  was  decided  according  to  the  practice  of  the  Court  of  Com- 
mon Pleas.  In  bankruptcy,  I  understand  the  practice  of  the  court  has 
been  different.]  When  a  solicitor  has  regularly  delivered  his  bill,  and  a 
nionth  has  elapsed  previous  to  commencing  an  action,  a  party  has  no 
right,  because  there  are  a  few  items  in  it  relating  to  bankruptcy,  to  apply 
to  this  court  to  stay  the  action  and  have  the  bill  taxed ;  more  especially 
if,  as  in  this  case,  he  might  have  had  it  taxed  in  one  of  the  Common 
Law  Courts,  there  being  more  items  in  it  relating  to  business  done  in 
that  court,  than  in  bankruptcy. 
Mx.Jlnderdon.    The  practice  in  Chancery  has  been  so  well  settled, 
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to  give  the  costs  of  the  taxation  of  a  bill,  if  a  sixth  be  taken  off, — and 
this,  whether  an  action  has  been  commenced  or  not, — ^that  it  would  be 
monstrous  to  interfere  with  it. 

Mr.  Parker  was  hear4  in  reply. 

Erskine,  C.  J. — Strictly  speaking,  a  motion  to  vary  the  minutes  of  an 
order  only  applies,  where  they  differ  with  the  order  as  pronounced  by 
the  court ;  but,  in  this  case,  they  are  in  accordance  with  such  order. 
That  objection,  however,  having  been  waived  by  the  counsel  for  the 
petitioner,  it  remains  to  dispose  of  the  motion,  on  the  merits.  The  1  & 
2  Will.  4,c.  S^^  s.  1,  gives  this  court  all  rights,  incidents,  and  privileges, 
"as  fully  to  all  intents  and  purposes,  as  the  same  are  used, exercised,  and 
enjoyed,  by  any  of  his  majesty's  courts  of  law  or  judges  at  Westmin- 
ster," and  the  2  Geo.  2,  c.  23,  gives  the  courts  at  Westmuister  power  to 
tax  solicitors'  bills  of  costs ;  there  can  be  no  doubt,  therefore,  that  this 
court  has  junsdiction  to  order  the  taxation  of  the  present  bill.  Then, 
with  respect  to  the  costs  of  taxation, — it  appears  to  me,  that  the  language 
of  the  act  of  Parliament  does  not  give  any  discretion  to  the  court,  in  the 
allowance  of  such  costs,  where  more  than  a  sixth  is  taken  off.  The 
words  of  the  act  are,  "  if  the  bill  taxed  be  less  by  a  sixth  part  than  the 
bill  delivered,  then  the  attorney  or  solicitor  is  to  pay  the  costs  of  taxa- 
tion ;  but  if  it  shall  not  be  less,  the  court,  in  their  discretion,  shall  charge 
the  attorney  or  client,  in  regard  to  the  reasonableness  or  unreasonable- 
ness of  such  bill."  The  statute  therefore  seems  to  me,  to  impose  on  the 
court  the  necessity  of  ordering  the  attorney  or  solicitor  to  pay  the  cost? 
of  taxation,  if  more  than  a  sixth  be  taken  off.  The  Court  of  King's 
Bench,  however,  does  not  think  there  is  such  necessity ;  but  that  it  has 
the  same  discretion,  as  when  less  than  a  sixth  is  taken  off.  It  is  not  for 
this  court  to  interfere  with  the  practice  of  the  Court  of  King's  Bench,  as 
to  the  exercise  of  their  di^retion,  in  executing  the  provisions  of  this 
statute.  But  this  court  does  not  proceed  altogether  on  the  statute,  but 
on  its  own  practice ;  and  the  practice  here  appears  to  me  to  be  founded 
on,  and  to  follow,  the  statute.  The  Court  of  King's  Bench  might  pro- 
bably think,  that  the  client  had  not  a  right,  after  putting  an  attorney  to  the 
expense  of  an  action  to  recover  his  costs,  to  have  the  costs  of  the  taxa- 
tion, in  any  event.  But  the  practice  in  bankruptcy  has  been  to  give 
costs,  when  more  than  a  sixth  is  taken  off,  whether  an  action  has,  or  has 
not,  been  commenced ;  and  I  think  it  is  right,  that  this  court  should  abide 
by  its  practice. 

Sir  J.  Cross. — I  am  of  the  same  opinion.  The  application  now  made, 
to  alter  the  minutes  of  the  order,  is  to  induce  the  court  to  make  a  sub- 
stantial alteration  in  the  order  itself  In  Harbin  v.  Miles^  9  B.  &  C.  755, 
(17  E.  C.  L.  R.  491,)  the  Court  of  King's  Bench  gave  no  reason  for  its 
decision.  The  point  to  be  considered  is,  whether  this  is  a  question  oi 
law,  or  practice.  If  it  is  discretionary  in  the  court,  either  to  allow,  or 
disallow,  these  costs,  then  it  is  a  question  of  practice;  and  the  practice 
of  this  court  has  been  to  allow  the  costs  in  dispute.  That  is  a  matter, 
therefore,  which  must  be  considered  as  res  judicata.  But  if  the  words 
of  the  statute  are  in  this  instance  to  be  considered  as  peremptory,  then  it 
becomes  a  question  of  law,  and  one  on  which  I  must  respectfully  beg 
leave  to  differ  with  the  opinion  expressed  by  the  Court  of  King's  Benclu 
I  see  no  reason,  therefore,  for  any  alteration  in  the  minutes. 

Sir  G.  Rose  concurred. 

Motion  refused,  with  costs. 
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Ex  parte  BELL.— In  the  matter  of  EWER.— p.  594, 

he  court  bu  no  power,  since  the  5  dc  6  Will.  4,  c.  29,  lo  order  dietribation  of  ancUimed  divi- 
dends among  the  general  creditors,  notwithstanding  a  preliiuinary  order  has  been  obtained  far 
that  purpose. 

The  common  preliminary  order  had  been  obtained  iu  this  matter, 
before  the  recent  act  of  5  &  6  Will.  4,  c.  29,  upon  a  petition  to  distribute 
unclaimed  dividends. 

Mr.  Bethell  now  applied  for  an  order,  that  the  unclaimed  divideods 
might  be  distributed,  under  the  provisions  of  the  6  Geo.  4,  c  16,  s.  110; 
contending,  that  the  subsequent  statute  had  not  deprived  the  court  of  the 
power  to  make  such  order.  By  the  5hQ  Will.  4,  c.  29,  s.  6,  "all  divi- 
dends unclaimed  as  hereinafter  mentioned^'*  are  directed  to  be  "  paid 
into  the  Bank  of  England,  to  the  credit  of  the  accountant-general  of  tlie 
High  Court  of  Chancery,  or  of  the  accountant  in  bankruptcy,  when  such 
last-mentioned  oflScer  shall  be  appointed."  The  only  unclaimed  divi- 
dends after-mentioned  in  the  act,  are  those  specified  in  the  seventh  sec- 
tion, which  directs,  <Uhat  if  any  assignee,  under  any  commission  of  bank- 
ruptcy, or  fiat  in  bankruptcy,  now  issued,  or  hereafter  to  be  issued,  shall 
have  either  in  his  own  handSy  or  at  any  bankers^  or  otherwise  subject 
to  his  order  or  disposition^  or  shall  know  that  there  is  or  are  in  tlie 
hands,  or  subject  to  the  order  and  disposition,  of  himself  and  any  co-as- 
signee or  co-assignees,  or  any  or  either  of  them,  any  unclaimed  dividend 
or  dividends,  amounting  in  the  whole  to  the  sum  of  J&20,  &c.,  such  as- 
signee shall,  as  to  any  such  now  existing  unclaimed  dividend  or  divi- 
dends, withhi  one  year  after  the  passing  of  this  act,  and  as  to  any  future 
dividend  or  dividends,  within  tluree  calendar  months  next  after  tlie  expi- 
ration of  one  year  from  the  time  of  the  declaration  and  order  of  payment  of 
such  future  dividend  or  dividends,"  either  pfty  the  same  to  the  creditor, 
or  cause  a  certificate  thereof  to  be  filed  in  the  bankrupt  office.  The  act, 
therefore,  does  not  operate  on  any  unclaimed  dividends,  which  are  not 
in  the  hands  of  the  assignees,  or  at  any  bankers',  or  subject  to  the  order 
and  disposal  of  the  assignees.  Now,  in  the  present  case,  the  unclaimed 
dividends  are  in  the  hands  of  the  court,  and  not  of  the  assignees ;  and, 
therefore,  not  within  the  provisions  of  the  5  &  6  Will.  4,  c.  2  9,  s.  6 ;  the  word- 
ing of  which  section  would,  moreover,  seem  to  give  it  a  prospective,  and 
not  a  retrospective  efiect.  At  any  rate,  the  costs  of  the  proceedings, 
under  the  former  order,  ought  to  be  paid  out  of  the  unclaimed  dividends. 

Erskine,  C.  J. — The  fifth  section  of  the  last  statute  expressly  repeals 
all  the  power,  which  the  lord  chancellor  had  under  the  6  Geo.  4,  c  16, 
s.  110;  and  therefore  leaves  this  court  no  authority  to  make  any  order 
for  distribution  of  the  unclaimed  dividends,  under  tlie  provisions  of  the 
former  act.  But,  in  the  present  instance,  the  unclaimed  dividends  have 
actually  been  paid  over  to  the  accountant  in  bankruptcy,  so  that  they 
are  expressly  within  the  provisions  of  the  new  statute.  All  that  w'e 
can  do  is,  as  we  have  done  before,  on  applications  of  a  like  nature,  to 
order  the  dividends  to  be  paid  to  thosfs  creditors,  on  whose  proofs  they 
are  due,  if  they  shall  come  in  and  claim  them.  With  respect  to  the 
costs,  the  court  cannot  order  them  to  be  paid  out  of  the  fund.  It  is  but 
just,  however,  that  those  creditors,  who  take  the  benefit  of  the  former 
order,  should  pay  the  costs  pro  ratOy  according  to  the  amount  of  their 
J  roofe^  Order  accordingly,  (a) 

(a)  See  JSe  Poekiington,  ante,  491 ;  Ex  parte  Curtu,  ante^  608. 
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Ex  parte  WILLIAMS.— In  the  matter  of  BAKER.— p.  596. 

The  qaoram  commisnoneTB,  io  a  country  fiat,  are  entitled  to  be  aummoned  to  the  meetings,  in 
priority  of.  the  other  coromissionera ;  and  if  the  solicitor  to  tlie  liat  wilfully  omits  to  summon 
them,  the  court  will  compel  him  to  indemnify  any  quorum  commisaioner,  for  the  fees  of  the 
pievious  meetings,  besides  visiting  the  xilicitor  with  costs. 

This  was  the  petition  of  one  of  the  quorum  commissioners,  in  a 
country  fiat,  complaining  of  the  conduct  of  the  solicitor,  in  omitting  to 
summon  him  to  attend  the  meetings.  The  petitioner  stated,  that  he 
was  the  senior  of  two  quorum  commissioners  in  the  first  list,  appointed 
under  the  1  &  2  Will.  4,  c.  56 j  s.  14,  for  the  district  including  Birming- 
ham, the  four  other  commissioners  being  attorneys ;  and  that  he  resided 
.within  the  borough  of  Birmingham.  That  on  the  16th  of  March  last, 
the  fiat  issued  against  the  bankrupt,  directed  to  the  petitioner  and  an- 
other barrister,  and  four  attorneys;  but  that  the  petitioner  was  not 
simimioncd  or  applied  to,  to  attend  at  the  opening  of  the  fiat,  nor  at 
any  subsequent  public  sitting.  That  the  petitioner  thereupon  wrote  to 
Mr.  Hodgson,  the  solicitor  to  the  fiat,  complaining  that  he  had  not  been 
summoned;  and  that  Hodgson  stated  in  answer,  that  he  had  been 
informed  at  the  oiSice  of  Lee,  one  of  the  attorneys  named  m  the  fiat,  by 
one  of  his  clerks,  (a  person  unknown  to  and  unauthorized  by  the  peti- 
tioner,) that  the  petitioner  was  from  home,  and  that  Hodgson  therefore 
concluded,  that  the  petitioner  could  not  attend  to  open  the  fiat.  That 
upon  receiving  this  statement,  the  petitioner  assured  Hodgson,  that  he 
would  have  attended  if  he  had  been  summoned,  and  referred  him  to 
the  decision  of  the  Court  of  Review,  in  Ex  parte  Douglas^  2  Mont.  & 
A.  218,  and  proposed  that  he,  the  petitioner,  should  receive  his  fees  for 
the  previous  meetings,  and  that  Hodgson  should  engage  to  summon  him 
in  future.  This  proposal  was  rejected  by  Hodgson,  who  said,  he  was 
advised  that  he  ought  to  abide  by  the  decision  on  any  petition,  which 
the  petitioner  might  think  proper  to  present  in  the  matter.  The  peti- 
tioner alleged,  that  if  Hodgson  had  sent  a  note  to  him  before  the  open- 
ing of  the  fiat,  there  would  have  been  no  difficulty,  at  a  few  hours' 
notice,  in  fixing  a  time  with  the  other  commissioners  for  opening  it. 

The  prayer  was,  that  the  proceedings  had  under  the  fiat  might  be 
declared  void,  and  that  the  petitioner  might  be  regularly  summoned  to 
attend  the  future  meetings ;  that  Hodgson  might  be  ordered  to  pay  all 
the  fees,  which  the  petitioner  would  have  received,  if  he  had  been 
regularly  summoned,  as  well  as  the  costs  of  the  petition. 

In  answer  to  the  statements  of  the  petition,  Hodgson  made  an  afiida- 
vit,  stating,  that  he  was  led  to  believe,  that  the  petitioner  was  absent 
from  home  on  business,  and  unable  to  attend  the  meeting  for  opening 
the  fiat ;  and  that  since  the  petition  was  presented,  he  had  summoned 
the  petitioner,  and  promised  to  summon  him  for  the  future. 

Mr.  J.  Bussellj  in  support  of  the  petition. 

This  question  has  been  already  before  the  court,  in  Ex  parte  Dou- 
glas; where  it  was  decided,  that  the  quorum  commissioners  named  in  the 
fiat  are  entitled  to  be  summoned;  and  if  not  summoned,  that  the  court 
would  interfere  to  enforce  their  right ;  a  decision,  which  is  merely  in  con- 
formity with  the  provision  of  the  legislature  on  the  subject.  For,  by  the 
twenty-third  section  of  the  6  Geo.  4,  c.  16,  it  is  enacted,  "that  at  every 
meeting,  under  any  commission  to  be -executed  in  the  cotmtry,  wherein 
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any  one  or  more  of  the  commissioners  named  may  be  a  barrister  or  bar- 
risters, such  barrister  or  barristers,  or  as  many  of  them  as  shall  be  willing 
to  attend,  not  exceeding  three  at  each  meeting,  shall  be  the  acting  com- 
missioner or  commissioners,  and  shall  be  entitled  to  his  or  their  sumjnonses 
and  fees  accordingly,  in  priority  to  any  of  the  other  commissioners  in  the 
said  commission  named."  And,  indeed,  long  before  this  enactment,  it 
was  provided  by  Lord  Loughborough's  order,  (a)  that  the  solicitors, 
in  delivering  the  names  of  the  commissioners  to  be  inserted  in  any 
commission  applied  for  by  them  at  the  bankrupt  office,  should  insert  in 
such  list  the  names  of  two  barristers  resident  at  or  near  the  place  where 
such  commission  was  to  be  executed,  and  that  on  no  account  they 
should  insert  the  name  of  any  gentleman  to  be  nominated  as  a  quomiu 
commissioner,  unless  he  was  a  barrister,  (b)  An  improper  practice,  it 
seems,  prevails  at  Birmingham,  in  summoning  only  one  of  tlie  barristers 
named  in  the  fiat,  which  it  is  the  object  of  this  application  to  put  a  stop 
to ;  it  being  the  wish  of  the  petitioner,  to  protect  the  interests  of  the 
creditors  of  bankrupts  in  general,  as  much  as  to  maintain  his  own  rights 
as  a  quorum  commissioner.  The  omission  to  summon  both  the  bar- 
risters named  in  the  fiat  is  the  less  excusable,  as  the  following  directions 
are  printed  in  the  margin  of  every  fiat  issued  from  the  bankrupt  office : 

^^  N.  B.  By  the  terms  of  the  fiat,  no  meeting  can  be  held,  at  which  at 
least  one  barrister  (if  there  be  two  or  more  in  the  list)  does  not  attend. 
But  the  solicitor  must  also  observe,  that  by  the  act  6  Geo.  4,  c.  16,  s.  23, 
it  is  provided,  that  where  one  or  more  barristers  are  named  as  commis- 
sioners, they,  not  exceeding  three  in  number,  shall  be  entitled  to  attend, 
in  preference  to  the  solicitors.  It  is  the  duty  of  the  solicitor,  therefore, 
to  summon  all  the  barristers,  not  exceeding  three,  to  give  them  the 
option  of  attending." 

Mr.  Swanstouj  control. 

The  petitioner  prays,  in  the  first  instance,  that  the  proceedings  nnder 
the  fiat  may  be  declared  void ;  but  he  has  omitted  to  serve  the  assignees 
with  the  petition.  This  is  a  conclusive  objection  to  that  part  of  the 
prayer  of  the  petition.  Then,  as  to  the  rest  of  the  prayer, — ^it  has  been 
decided  by  the  vice-chancellor,  and  his  decision  has  been  confirmed  on 
appeal  by  the  lord  chancellor,  that  a  barrister  cannot  petition  to  have 
his  name  inserted  in  a  commission ;  as  he  is  not  the  party  aggrieved,  but 
the  creditors  of  the  bankrupt;  Ex  parte  Ward,  2  Mont.  &  A.  219, in 
note.  The  complaint  here  made  is,  that  the  petitioner  has  not  been 
summoned  by  the  solicitor,  pursuant  to  the  directions  in  the  margin  of 
the  fiat.  It  appears,  that  the  lord  chancellor  has,  under  the  1  &  2  WiJ). 
4,  c.  56,  s.  14,  appointed  two  lists  for  Birmingham,  each  list  containing 
six.  commissioners,  of  whom  two  are  barristers,  and  four  solicitors;  and 
that  every  fiat,  executed  at  Birmingham,  is  directed  to  one  or  the  other 

(a)  12th  August,  1800.    See  3  DeM.  B.  L.  95. 

(b)  The  directions  of  Lord  Loughborough's  order  seem  to  be  superseded  by  thr  new  en^ri' 
ment  of  the  1  &  2  Will.  4,  c  56,  s.  14,  by  which  it  is  provided,  that  the  judges  si' ho  go  tht 
circuits,  **  msy  be  directed  by  the  lord  chancellor,  from  time  to  time,  to  return  to  bim  the  ttmmn 
of  such  number  as  he  shall  think  fit  to  require,  of  barristers,  solicitors,  and  attomeya,  practisiag 
in  the  counties  to  the  said  circuits  belonging;  and  upon  such  persons  being  returned  and 
approved  by  the  lord  chancellor,  the  fiat  or  fiats  aforesaid,  not  directed  to  the  Court  of  Bank- 
ruptcy, shall  be  directed  to  some  one  or  more  of  such  persons  in  rotation,  ti>  act  as  commiasioafis 
of  bankrupt,  according  to  the  districts  or  places  for  which  such  persons  shall  be  so  ietomed,aBJ 
to  no  other  person  than  such  as  shall  be  included  in  auch  return."  The  solicitor,  thaprfbie, 
who  now  Bues  out  a  fiat  to  be  executed  in  the  country,  has  no  power  to  name  the  < 
to  be  inserted  in  it. 
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of  those  lists.  Now,  the  rights  of  the  petitioner  are  founded  on  the  fiat 
itself;  and  not  on  any  memorandum  printed  in  the  margin  of  it ;  for  that 
cannot  be  considered  as  an  integral  part  of  the  fiat  The  fiat  is  directed 
to  the  petitioner  and  a  Mr.  Bartlett,  as  quorum  commissioners,  and  four 
solicitors ;  and  it  authorizes  any  three  of  the  commissioners  to  execute 
it,  "  of  whom  one  of  the  quorum  commissioners  is  to  be  one,"  Mr. 
Bartlett,  the  other  quorum  commissioner,  was  duly  summoned,  and  has 
acted  all  along  in  the  execution  of  the  fiat ;  and  the  petitioner  has  no 
right  to  say,  that  he  shall  be  the  quorum  commissioner  to  execute  the 
fiat,  when  the  fiat  says,  that  eitfier  of  the  two  quorum  commissioners 
may  execute  it.  The  statute  of  1  &  2  Will.  4,  c.  56,  s.  14,  appears  to  have 
established  a  diflerent  line  of  policy,  in  this  respect,  from  what  is  con- 
tained in  the  6  Geo.  4,  c.  16,  s.  23.  The  present  petition  brings  before 
the  court  a  mere  matter  of  rotation  in  summoning  commissioners;  which, 
under  the  former  bankrupt  law,  was  settled  privately  in  the  London  lists 
by  the  commissioners  themselves,  and  is  not  a  proper  subject  for  arrange- 
ment by  this  court 

Mr.  Russell,  in  reply,  was  stopped  by  the  court. 

Erskine,  C.  J. — The  arguments  that  have  been  just  addressed  to  the 
court,  appear  to  me  to  furnish  no  answer  to  the  present  application.  By 
Lord  Loughborough's  general  order,  the  names  of  two  barristers  were 
to  be  inserted  in  every  list  as  quorum  commissioners.  The  6  Geo.  4,  c. 
16,  s.  23,  does  not  merely  enforce  this  general  order,  but  goes  further; 
for  it  declares,  that  all  the  barristers  named  in  a  commission  shall  be 
entitled  to  their  summonses  and  fees  accordingly,  in  priority  to  any  of  the 
other  commissioners.  The  1  &  2  Will.  4,  c.  56,  s.  14,  made  no  alteration 
in  this  enactment,  but  merely  altered  the  mode  of  nominating  commis- 
sioners, by  giving  the  power  of  selecting  them  to  the  lord  chancellor, 
instead  of  the  solicitor,  who  was  accustomed  to  name  them  under  the 
former  practice.  Then,  as  soon  as  this  fiat  was  issued,  directed  to  the 
commissioners  approved  of  by  the  lord  chancellor,  all  the  directions  con- 
tained in  the  6  Geo.  4,  c.  16,  s.  23,  ought  to  have  been  pursued.  There 
can  be  no  doubt,  therefore,  that  the  petitioner  was  entitled  to  be  sum- 
moned as  well  as  Mr.  Bartlett,  the  other  quorum  commissioner.  ^  The 
form  of  the  fiat  resembles  that  of  the  commissions  formerly  issued,  under 
which  more  than  one  barrister  must  have  been  summoned,  if  more  than 
one  was  named  in  the  commission ;  and  here,  there  being  two  named, 
both  ought  to  have  been  summoned.  The  petitioner  is  strictly  entitled 
to  the  payment  of  his  fees  for  all  the  previous  meetings ;  and  if,  as  in 
Ex  parte  Bouglasythere  had  been  a  wilful  determination  of  the  solicitor 
to  exclude  the  petitioner  from  attending  those  meetings,  I  should  be  of 
opinion,  that  he  might  reasonably  press  for  an  order  to  that  effect.  But 
as  the  solicitor  here  says,  that  the  omission  was  a  mistake  on  his  part, 
and  proceeded  from  an  understanding  that  the  petitioner  was  absent 
from  home,  I  think  Mr.  Williams  ought  to  be  satisfied  with  the  payment 
of  the  costs  of  this  petition,  and  an  engagement  of  the  solicitor  that  the 
same  thing  shall  not  occur  again. 

Sir  J.  Cross. — My  impression  is,  that  frequent  invasions  of  the  statute 
have  occurred,  in  the  execution  of  country  fiats.  The  intention  of  the 
legislature  was,  that  the  nomination  of  the  barristers  as  commissioners* 
should  be  entirely  independent  of  the  choice  of  the  solicitor ;  but  if  the 
solicitor  is  to  be  permitted  to  select  which  of  the  two  barristers  he  pleases, 
who  are  named  in  the  fiat,  the  intention  of  the  legislature  would  be 
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"wholly  defeated.   In  this  case,  it  appears  that  one  of  the  solicitors  named 
in  the  fiat  as  a  commissioner,  as  well  as  the  clerk  of  another  coinmis- 
«ioner,  tell  the  solicitor  to  the  fiat,  that  Mr,  Williams  had  gone  from 
home;  upon  receiving  which  information,  and  without  any  further 
inquiry,  the  solicitor  to  the  fiat  summons  those  two  commissioners,  to 
the  exclusion  of  Mr.  Williams.   This  ought  not  to  have  been  done.  The 
conduct  of  the  solicitor  cannot  be  defended.     At  the  same  time,  he  has 
acted  with  propriety  in  assuring  the  court,  by  his  coimsel,  that  the  same 
omission  shall  not  again  occur. 
Sir  G.  Rose  eoncurred. 
Ordered,  that  the  petitioner  waivmg  his  claim  for  the  fees  of  the 
former  meetings,  and  the  solicitor  undertaking  to  summon  the 
petitioner  to  the  future  meetings,  the  solicitor  should  pay  the 
costs  of  this  application. 


Ex  parte  MICHAEL  MOLINEUX.— In  the  matter  of  EBENEZER 

KEAT.— p.  603. 

Upon  a  petition  to  remove  attignees,  on  the  groanil  of  their  having  proved  fictitiooa  debtii  ind 
having  fraudulently  connived  with  the  bankrupt  to  get  elected  to  that  ofiioe,  the  court  wiA 
direct  an  inquiry  into  the  truth  of  the  allegations  in  the  petition,  if  it  haa  reason  to  sasped 
that  the  bankrupt  in  any  way  interfered  in  the  choice,  notwithatanding  the  more  terioni 
charges  brought  against  the  assignees  are  denied  by  them  on  oath,  and  only  supported  by  tbt 
atatement  of  the  petitioner. 

Tkis  was  the  petition  of  a  creditor,  praying  for  the  removal  of  the 
assignees,  under  the  following  circmnstances,  as  were  alleged  in  the 
petition. 

The  fiat  issued  on  the  1st  of  December,  1835 ;  and  part  of  the  bank- 
rupt's property,  consisting  of  farming  stock,  at  Hatfield,  was  advertised 
to  be  sold  there  on  the  11th  of  December  following.  The  petition 
alleged,  that  the  bankrupt,  being  desirous  to  prevent  the  sale,  concerted 
with  two  persons,  named  Bradshaw  and  Lamb,  for  that  purpose ;  that 
it  w,as  agreed  between  the  bankrupt  and  Bradshaw,  that  the  bankrupt 
should  induce  the  petitioner,  and  some  other  of  his  largest  creditors,  to 
consent  to  an  application  being  made  to  the  commissioners,  to  order  the 
tele  to  be  postponed  until  after  the  choice  of  assignees ;  and  in  the  event 
of  the  application  being  successful,  that  Bradshaw  should  be  appointed 
assignee,  to  further  the  bankrupt's  wishes,  and  prevent  the  stock  from 
being  sold.  That  it  was  concerted  between  the  bankrupt  and  Bradshaw 
and  Lamb,  that  the  latter  should  attend  and  prove  debts  at  the  meeting 
for  the  choice  of  assignees, — ^that  the  bankrupt  should  endeavour  u> 

,  prevent  proofs  being  made  by  the  petitioner  and  his  other  honi  fide 
creditors, — and  that  the  ofiicial  assignee  should  be  told,  that  many  heav)* 
debts,  which  would  then  be  attempted  to  be  proved,  were  either  not  due. 
or  fraudulently  contracted.  That  in  pursuance  of  this  scheme,  the  bank- 
rupt called  on  the  petitioner  on  the  8th  of  December,  and  represented  to 
him  that  if  the  sale  of  his  farming  stock  was  not  postponed,  great  loss 
would  accrue,  and  that  there  was  no  necessity  for  any  sale,  as  he  had 

*  other  property  sufficient  to  pay  all  his  creditors  60^.  in  the  pound;  and 
that  by  this  representation  he  persuaded  the  petitioner  to  consent  Xo  an 
application  to  the  commissioners  to  postpone  the  sale ;  which  was,  in 
consequence,  ordered  to  be  postponed.    That  the  debt  due  to  the  peti- 
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tioner  from  the  bankrupt  was  in  respect  of  some  building  transactions, 
which  were  incomplete,  and  the  value  of  which  was  not  known  by. 
actual  admeasurement ;  but  that  the  petitioner  estimated  the  amount  at 
je500.  That  after  the  postponement  of  the  sale,  the  petitioner  inquired 
of  the  bankrupt  who  were  likely  to  be  chosen  assignees ;  when  the 
bankrupt  replied,  "  Never  do  you  mind  about  that — ^they  are  already 
cut  and  dried ;"  and  that  upon  another  occasion  the  bankrupt  told  the 
petitioner,  that  it  was  all  arranged  about  the  assignees,  before  the  bank* 
rupt  left  London.  That  the  meeting  for  the  choice  of  assignees  was 
held  on  the  15th  of  December,  when  the  petitioner  attended  to  prove  a 
debt  for  j6491,  which  was  opposed  by  the  bankrupt,  on  the  ground  that 
no  debt  whatsoever  was  due  to  him ;  in  consequence  of  which  opposi- 
tion the  petitioner  was  unable  to  prove ;  but  that  Bradshaw  and  Lamb 
both  proved  fictitious  debts,  and  were  chosen  assignees,  against  the  wish 
of  the  petitiontr.  That  upon  the  petitioner  afterwards  complaining  to 
the  bankrupt  of  his  having  been  prevented  from  proving  his  debt,  the 
bankrupt  said,  that  it  had  been  arranged  the  night  before,  that  Bradshaw 
was  to  represent  at  the  meeting  that  some  heavy  proofs  expected  to  be 
tendered  would  require  minute  investigation,  and  must  not  be  suffered 
to  pass,'  unless  the  creditors  attended  with  their  ledgers ;  which,  the 
banknipt  said,  he  was  sure  they  would  not  do ;  and  that  by  that  means 
they  secured  the  appointment  of  the  assignees ;  which  would  not  have 
been  carried,  if  the  petitioner  had  been  admitted  to  prove,  even  to  the 
extent  of  half  the  amount  of  the  sum  he  claimed.  The  petitioner  then 
went  into  a  long  statement  of  his  reasons  for  believing,  that  Bradshaw 
and  Lamb  were  indebted  to  the  bankrupt,  mstead  of  being  his  creditors ; 
but  his  assertions  were  entirely  founded  on  the  bankrupt's  statements, 
and  not  on  any  admission  of  Bradshaw  or  Lamb.  The  petitioner  finally 
alleged,  that  the  bankrupt's  farming  stock  had  been  lately  sold,  and  that 
Bradshaw  had  become  the  purchaser  of  part  of  the  effects  at  a  sum  con- 
siderably less  than  the  real  value ;  and  that  Bradshaw  and  Lamb  were 
acting  in  collusion  with  the  bankrupt  to  defraud  his  creditors ;  that  the 
petitioner,  at  the  second  public  meeting,  proved  a  debt  amounting  to 
£460,  after  every  opposition  that  could  be  made  by  them ;  and  that 
Bradshaw  was,  in  July,  1832,  indicted  and  tried  at  the  Old  Bailey  for 
receiving  stolen  goods. 

The  prayer  was,  that  Bradshaw  and  Lamb  might  be  removed  from 
being  assignees,  and  that  some  other  persons  might  be  appointed  in  their 
stead,  and  that  the  commissioners  might  be  directed  to  call  a  meeting  for 
that  purpose ;  that  Bradshaw  and  Lamb  might  account  before  the  com 
missioners  for  the  bankrupt's  estate  and  effects  received  by  them,  and 
be  ordered  to  deliver  up  to  the  new  assignees,  all  books  and  papers  re- 
lating thereto ;  and  that  they  might  be  restrained  from  receiving  any  of 
the  bankrupt's  effects,  and  from  all  further  interference  with  the  estate, 
and  be  ordered  to  pay  the  costs  of  this  application. 

Mr.  Sivanston,  and  Mr.  Keene,  in  support  of  the  petition.  It  appears, 
that  only  two  debts  were  proved  at  the  meeting  for  the  choice  of  as- 
signees,— one  for  20/.  10.?.,  and  the  other  for  £3;  so  that  the  assignees 
were  in  fact  elected  by  only  one  creditor,  whose  debt  amounted  to  20/. 
10.y.;  while  the  petitioner's  debt,  which  was  improperly  rejected  at  that 
meeting,  and  which  was  proved  at  the  following  one,  amounts  to  Jg460. 
It  is  alleged  also  by  the  petitioner,  that  Bradshaw,  one  of  the  assignees, 
purchased  some  of  the  bankrupt's  goods,  by  the  agency  of  the  haxikr 
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rupt,  at  a  price  considerably  under  their  value.  This  is  certainly  deuied 
by  Bradshaw,  who  says,  that  the  banknipt  purchased  them  on  his  own 
account ;  but  we  wish  to  see  some  letters  that  passed  between  the  bank- 
rupt and  Bradshaw,  which  there  is  no  doubt  will  prove  the  agency. 
The  bankrupt  has  not  ventured  to  deny  what  the  petitioner  alleges  he 
said  to  him,  when  the  petitioner  inquired  of  him  who  were  to  be  the 
assignees,  namely,  "  Don't  you  mind — ^they  are  already  cut  and  dried — 
they  were  fixed  before  I  left  London.'*  Nor  have  the  assignees  denied 
the  allegations  in  the  petition,  that  they  acted  in  concert  with  the 
bankrupt. 

Mr.  Girdlestone,  and  Mr.  J.  Russelly  for  the  assignees,  contended 
that  there  was  no  foimdation  for  the  charges  against  them  in  the  peti- 
tion ;  that  the  petitioner  was  actuated  by  malice ;  and  that  there  wa5  no 
proof,  of  any  allegation  beyond  his  own  assertion. 

Erskine,  C.  J. — If  this  had  been  an  application,  in  which  the  peti- 
tioner sought  any  thing  personal  for  himself,  I  should  certainly  have 
been  very  indisposed  to  listen  to  it ;  for,  although  he  was  present  at  the 
meeting  for  the  choice  of  assignees,  he  made  no  objection  to  the  persons 
who  were  chosen,  nor  applied  to  the  commissioners  to  adjourn  the  choice, 
until  he  could  prove  his  debt.  But  the  application  now  before  the  court 
is  not  for  any  personal  relief  to  Molineux,  but  one  that  appears,  on  the 
face  of  it,  to  be  for  the  benefit  of  the  bankrupt's  estate ;  and  is,  there- 
fore, one,  which,  I  think,  the  court  is  bound  to  regard,  in  the  superin- 
tendence which  it  is  its  duty  to  exercise  over  the  administration  of  the 
bankrupt's  property:  for  I  have  always  understood,  that  where  the 
assignees  are  chosen  by  the  interference  of  the  bankrupt,  the  lord  chan- 
cellor has  uniformly  said,  and  this  court  has  acted  in  accordance  with  his 
decision,  that  such  a  choice  of  assignees,  shall  not  be  permitted  to  stand. 
Now,  it  is  charged  in  this  petition,  that  the  night  before  the  meeting  for 
the  choice  of  assignees,  it  was  arranged  between  the  bankrupt  and  Brad- 
shaw and  Lamb,  that  those  two  gentlemen  should  be  elected  assignees ; 
and  that,  in  order  to  carry  the  election,  they  should  object  to  the  proofs 
of  all  the  creditors  who  did  not  produce  their  ledgers,  which,  as  it  was 
not  likely  they  would  be  prepared  to  do,  their  proofs  would  be  by  this 
means  rejected,  and  they  would  thus  be  prevented  from  voting  in  the 
choice  of  assignees.  Now,  although  the  assignees  have  denied  that  they 
were  parties  to  this  conspiracy  against  the  rights  of  the  other  creditors, 
they  have  not  denied  that  they  were  parties  to  any  previous  arrange- 
ment with  the  bankrupt,  that  they  should  be  chosen  assignees.  I  should 
be  sorry,  I  must  confess,  to  make  any  order  in  this  matter  like  that  which 
is  prayed  in  the  petition.  But  still,  where  there  is  a  positive  allegation 
on  one  side,  which  is  not  contradicted  on  the  other,  the  court,  I  think, 
ought  to  direct  some  inquiry  into  the  matter,  in  order  to  arrive  at  thi 
truth.  The  result  of  the  investigation  will  enable  us  to  make  a  more 
satisfactory  order  as  to  the  payment  of  the  costs  of  this  petition,  as  well 
as  to  decide,  whether  we  shall  direct  a  further  inquiry  before  the  com- 
missioners as  to  expunging  the  proofs  made  by  the  assignees,  which  are 
alleged  by  the  petitioner  to  be  fictitious.  I  confess  that  I,  for  one,  should 
not  be  satisfied  in  the  matter,  without  further  inquiry. 

Sir  J.  Cross. — It  appears  to  me,  that  there  is  no  ground  for  the  prayer 
of  this  petition.  With  one  single  exception,  the  allegations  hi  the  peti- 
tion are  false  and  scandalous  in  every  part.  The  charge  of  the  assignees 
having  proved  fictitious  debts,  is  mere  matter  of  assertion  by  the  peti- 
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tioner,  unsupported  by  any  evidence  whatever ;  nor  is  there  any  proof, 
beyond  the  petitioner's  own  statement,  that  the  assignees  conspired  with 
the  bankrupt  to  get  the  proofs  of  the  other  creditors  rejected,  in  order  to 
carry  the  choice  for  themselves.  We  have  no  point  in  the  case  judicially 
before  us ;  nor  can  I  find  that  the  petitioner  has  any  loctis  standi  what- 
ever in  this  court.  Then  it  comes  to  the  pure  question,  whether,  for  our 
own  satisfaction,  we  shall  institute  any  inquiry  into  the  matters  alleged 
ill  this  petition.  I  have  no  wish  to  resist  the  desire  of  the  court  in  this 
respect ;  but  it  must  be  remembered,  that  the  inquiry  will  be  attended 
with  delay  and  expense  to  the  assignees ;  and  it  may  become  a  question 
hereafter,  whether  they  will  not  have  a  right  to  charge  the  costs  of  any 
inquiry  which  may  be  directed  by  the  coiut,  upon  the  estate.  They 
may,  indeed,  have  a  remedy  against  the  petitioner,  if  they  can  get  them 
from  him ;  but  I  apprehend  the  estate  will  be  liable  to  the  assignees  in 
case  of  his  default.  The  material  question  is,  however,  whether  we 
should  make  any  order  on  such  a  petition.  All  that  we  have  specifically 
before  us  is,  that  there  was  an  irregularity  previous  to  the  election  of 
assignees,  and  that  the  assignees  have  not  denied  that  irregularity. 

Sir  G.  Rose. — I  perfectly  agree  with  my  learned  colleague  who  has 
just  addressed  the  court,  as  to  the  improper  statements  contained  in  this 
petition,  which  leaves  httle  room  to  doubt,  that  the  petition  itself  is 
founded  on  malice.  But,  as  no  application  has  been  made  by  the  as- 
signees to  take  the  petition,  or  the  affidavit  in  support  of  it,  off  the  file, 
I  think  we  should  not  be  justified  in  refusing  the  order  now  proposed 
for  inquiry ;  for  any  objection  which  may  be  urged  to  the  improper  lan- 
guage used  in  the  petition,  does  not  go  to  the  subject-matter  of  the  in- 
quiry. When  the  ground  of  complaint  is,  that  the  assignees  have  been 
improperly  elected  by  the  contrivance  of  the  bankrupt,  and  this  charge 
is  not  completely  rebutted,  I,  for  my  own  part,  cannot  withhold  my  con- 
sent to  an  inquiry,  acting  upon  the  general  rule  of  protection,  which  the 
court  is  bound  to  give  to  bankrupts'  estates.  With  respect  to  the  costs 
of  the  inquiry,  they  ought  certainly  not  to  fall  on  the  estate,  but  must  be 
left  to  depend  on  the  mere  personal  responsibility  of  the  respective  par- 
ties. If  the  assignees  are  not  satisfied  with  the  petitioner's  responsibility, 
it  is  open  to  them  to  petition  that  he  may  be  compelled  to  give  security 
for  costs.  It  remains,  therefore,  shortly  to  explain  the  principle  on  which 
I  think  this  inquiry  ought  to  be  directed.  There  is  certainly  not  suffi- 
cient stated  or  proved,  on  this  petition,  to  induce  the  court  to  expunge 
the  proofs  of  debts  made  by  the  assignees ;  nor  does  that,  indeed,  form 
any  part  of  the  prayer  of  the  petition.  But  the  validity  of  their  debts 
becomes  a  ground  of  inquiry,  from  the  proof  of  them  being  connected 
with  the  appointment  of  assignees  under  the  fiat.  The  rule  that  guides 
the  court  on  these  occasions,  proceeds  upon  the  most  salutary  principle 
of  administering  assets  in  bankruptcy,  namely,  that  the  bankrupt  should 
not  interfere  in  any  way  with  the  appointment  of  assignees.  The 
assignees  here  merely  say,  that  there  was  no  fraudulent  arrangement 
between  them  and  the  bankrupt,  previous  to  the  choice ;  but  they  do  not 
deny,  that  there  was  any  arrangement^  or  any  previous  interference  of 
the  bankrupt.  It  does  really  appear  to  me,  therefore,  under  all  the  cir- 
cumstances, that  the  inquiry  must  go,  as  to  the  existence  of  any  debts 
owing  to  Bradshaw  and  Lamb,  and  whether  the  bankrupt  procured 
them  to  be  appointed  assignees,  and  also  whether  Bradshaw  bought  any 
part  of  the  bankrupt's  eifects. 
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The  order  was,  that  it  should  be  referred  to  Mr.  Gregg  to  inquire 
and  state  whether,  at  the  date  and  suing  forth  of  the  fiat,  there 
was  any  and  what  debt  due  from  the  bankrupt  either  to  Brad- 
shaw  or  Lamb  *  and  whether  the  bankrupt  interfered,  and  in 
what  manner,  to  procure  the  choice  of  these  persons  as  assignees; 
and  whether  any  and  what  part  of  the  bankrupt's  estate  was 
purchased,  directly  or  indirectly,  by  Bradshaw, — with  the  usual 
powers  to  examine  all  proper  parties  on  oath,  and  to  call  for  the 
production  of  books  and  papers,  and  with  liberty  to  state  special 
circumstances,  at  the  request  of  either  party;  reserving  further 
directions  and  costs,  until  Mr.  Gregg  should  have  made  his 
report ;  and  with  liberty  for  either  party  to  apply  to  the  court 


Ex  parte  JOEL  EDWARDS.— In  the  matter  of  FRANCIS  MOOKR 

— p.  61L 

The  banknipt  deposited  the  leasee  of  two  hoaeee  with  the  petitioner,  for  eeeoring  £600,  •ocotn- 
penied  with  an  agreement  in  writing ;  and  on  the  Mme  day  he  signed  another  agrpemeot, 
engaging  to  pay  £85  per  annum,  being  the  improved  rental  of  the  premiaes,  **  the  leaaea  of 
which  are  deposited"  with  the  petitioner,  viz.,  j£45,  being  the  improved  rental  of  a  house  in 
the  occupation  of  J.  H.;  £20,  being  the  improved  rental  of  the  adjoining  premises,  let  to  J«  H^ 
as  tenant  at  will ;  and  £20,  being  the  improved  rental  of  premises  in  the  occupation  of  A.  B. ; 
'*  the  said  £85  to  be  collected  by  me,  and  paid  over**  to  the  petitioner.  The  lease  of  the  premises 
let  to  J.  H.,  as  tenant  at  will,  had  not  been,  in  fact,  deposited  with  the  petitioner ;  but  only 
the  leoae  of  the  other  premises  in  the  occupation  of  J.  H.,  and  the  lease  to  A.  B. 

He/d,  nevertheless,  that  the  petitioner  had  a  lien,  as  equitable  mortgagee,  upon  the  pwrniaw 
comprised  in  all  the  three  leases. 

This  was  the  petition  of  an  equitable  mortgagee,  for  the  usual  order 
for  the  sale  of  the  property,  and  for  leave  to  bid  at  the  sale.  The  bank- 
rupt, having  borrowed  £600  of  the  petitioner,  deposited  with  him  certain 
leases  as  a  security,  accompanied  with  an  agreement  in  writing,  dated 
the  28th  of  July,  1834 ;  by  which, — after  reciting  that  the  bankrupt  had 
deposited  with  the  petitioner  a  lease  to  the  bankrupt  of  certain  premises 
in  St.  Martin's  Court,  together  with  an  under-lease  from  the  bankrupt 
of  the  same  premises,  at  an  improved  rent  of  £45,  to  John  Howard,  and 
also  another  lease  to  the  bankrupt  of  certain  premises  in  King  Street, 
Covent  Garden,  together  with  an  under-lease  from  him  of  the  same  pro- 
perty to  Mr.  Isaac  Hill,  at  an  improved  rent  of  £20, — ^the  bankrupt 
agreed  to  execute  a  legal  mortgage  of  the  premises  respectively  com- 
prised in  these  leases,  whenever  requested  by  the  petitioner,  for  further 
securing  the  sum  of  £600.  On  the  same  day,  the  bankrupt  also  deli- 
vered  to  the  petitioner  the  following  memorandum,  which  was  distinct 
from  the  agreement  containing  the  terms  of  the  deposit  : 

"  I  hereby  engage  to  pay  to  Mr.  Joel  Edwards,  of  Hanover  Street, 
Hanover  Square,  the  sum  of  £85  per  annum, — ^being  the  improved 
rental  of  the  premises  in  St.  Martin's  Court  and  New  Street,  the  leases 
qf  which  premises  are  deposited  with  Mr.  Joel  Edwards  to  secure  the 

S)ayment  of  £600,  for  which  sum  I  have  also  given  him  my  acceptance 
or  the  same  amount, — viz.,  £45  per  annum,  being  the  improved  rental 
of  the  house  No.  36,  St.  Martin's  Court,  and  now  in  the  occupation  of 
John  Howard ;  £20  per  annum,  being  the  improved  rental  of  the 
^idjoining  premises^  and  now  let  to  the  said  John  Howard^  tenant  ed. 
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will;  also  je20  per  annum,  being  the  improved  rental  of  the  prfemises 
in  New  Street,  and  now  iii  the  occupation  of  William  Isaac  Hill ;  the 
said  £85  to  be  collected  by  me,  and  paid  over  to  the  said  Joel  Edwards 
in  quarterly  payments,  which  is  to  pay  the  interest  and  the  principal  of 
the  £600  secured  by  the  said  bill  of  exchange ;  the  first  quarterly  pay- 
ment  to  be  made  on  the  28th  day  of  October  next  Dated  this  28th  day 
of  July,  1834.  Francis  Moore." 

The  premises,  stated  in  the  last  memorandum  to  be  adjoining  to  the 
house  No.  36,  St.  Martin's  Court,  and  to  be  let  to  John  Howard,  tenant 
at  will,  at  an  improved  rental  of  £20  per  annum,  were  not,  in  fact,  com- 
prised in  either  of  the  leases  recited  in  the  first  agreement,  but  were  held 
by  the  bankrupt  under  another  lease.  And  the  petitioner  alleged,  that 
it  was  intended  by  the  last  memorandum  to  charge  or  make  liable  such 
last-mentioned  premises,  and  the  improved  rent  thereof,  with  the  pay- 
ment of  the  said  sum  of  ;£600 ;  that  the  deed  relating  to  these  premises 
was  in  the  possession  of  the  bankrupt,  at  the  time  of  the  issuing  of  the 
fiat,  viz.,  on  the  4th  of  March,  1836,  and  that  the  same  has  since  been 
delivered  up  to  the  assignees ;  and  that  there  was  still  due  to  the  peti- 
tioner a  balance  of  582/.  10*.,  with  an  arrear  of  interest  from  the  23d  of 
May,  1835. 

Mr.  BichneTj  in  support  of  the  petition. 

The  whole  question  in  this  case  depends  on  the  construction  of  the 
second  agreement,  namely,  whether  the  lease  of  the  premises  underlet 
by  the  bankrupt  to  John  Howard,  as  tenant  at  will,  is  not  to  be  consi- 
dored  as  subject  to  the  terms  of  the  first  agreement.  In  order  to  esta- 
blish an  equitable  mortgage  in  a  Court  of  Equity,  it  is  quite  sufficient  to 
show  a  charge  on  the  rents  and  profits  of  the  property  in  question ;  Ex 
parte  Willis^  1  Ves.  jun.  162.  And  in  Legardy.  Hodges,  1  Ves.  jun.  477, 
it  was  held,  that  a  covenant  to  set  apart  and  pay  annual  profits  of  land 
was,  in  equity,  a  charge  upon  the  land  itself.  It  was  plainly  the  inten- 
tion of  the  parties  in  the  present  case,  that  the  premises  let  to  Howard, 
as  tenant  at  will,  should  be  charged  with  the  lien  for  the  je600,  as  well 
as  those  comprised  in  the  under-lease  to  him  mentioned  in  the  first 
agreement;  and  it  was  decided  in  Ex  parte  Leathes,  3  Deac.  &  C.  112, 
that  where  freehold  title-deeds  were  intended  to  be  deposited  with  an 
equitable  mortgagee,  together  with  other  deeds  relating  to  leasehold 
property,  and  were  accordingly  specified  in  the  memorandum  of  deposit, 
the  freehold  property  ought  to  be  included  in  the  order  for  sale.  In  Ex 
parte  Greenhi/l,  3  Deac.  &  C.  334,  also,  where  a  bankrupt,  being  in- 
debted to  the  petitioners  as  the  acceptors  of  two  bills  of  exchange, 
entered  into  an  agreement  with  them  and  W.  L.,  that  the  bills  should 
be  paid  out  of  the  proceeds  of  certain  property,  the  deeds  of  which  were 
in  the  hands  of  W.  L.  for  sale, — it  was  held,  that  the  petitioners  might 
claim  as  equitable  mortgagees,  though  subject  to  the  prior  lien  of  W.  I^. 
These  cases  show,  that  there  need  not  be  an  actual  deposit  of  the  deed, 
to  enable  a  party  to  claim  as  an  equitable  mortgagee,  (a) 
'  Mr.  Swanston,  contrd. 

In  this  case,  the  petitioner  founds  his  claim,  as  equitable  mortgagee,  on 
two  documents  of  the  same  date.  The  assignees  do  not  dispute  his  claim 
under  the  first ;  but,  on  the  face  of  the  second  document,  it  is  contended, 
that  there  is  no  ground  for  the  claim  of  any  lien,  as  equitable  mortgagee,  on 

(a)  And  see  Powell  on  Mort(ira(>-ps,  (Coventry**  «ditioD,)  1049. 
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the  adjoining  premises  let  to  John  Howard,  as  tenant  at  will.  There 
was  no  deposit  whatever  of  any  deed  relating  to  this  property,  but 
merely  an  engagement  to  pay  the  improved  rent  to  the  petitioner.  If  it 
was  the  intention  of  the  parties,  that  the  same  lien  should  be  given  by 
the  second  agreement,  as  by  the  first,  why  were  not  the  same  means 
adopted,  by  depositing  the  lease  ?  There  is  no  doubt,  that  an  agree- 
ment to  mortgage  amounts  to  an  equitable  mortgage ;  but  here  there  is 
no  agreement  to  mortgage,  but  merely  to  pay  to  the  petitioner  the  profit 
rent  of  a  certain  house.  The  question  is,  therefore,  whether  the  agree- 
ment of  the  bankrupt  in  the  second  document,  to  pay  £85  per  annum  to 
the  petitioner,  extended  the  security  given  by  the  first  agreement  It 
cannot  be  supposed,  that  these  persons,  in  the  same  day,  intended  to 
vary  that  agreement ;  and  it  is  a  principle,  which  has  been  often  recog- 
nised by  Lord  Eldon,  that  it  is  not  expedient  to  extend  the  doctrine  of 
equitable  mortgage.  [Sir  J.  Cross.  The  statement  in  the  second  agree- 
ment, that  the  leases  of  all  the  premises,  which  were  the  subject  of  the 
improved  rental  of  jBSS,  were  already  deposited  with  the  petitioner,  when 
in  fact  only  two  leases  had  been  deposited,  would  seem  to  imply  that  the 
intention  was  to  deposit  the  three.]  That  is  merely  an  erroneous  alle- 
gation, and  not  the  case  relied  on  by  the  petitioner.  The  memorandum 
merely  amounts  to  an  engagement  to  pay  a  certain  sum  per  annum,  with 
a  specification  of  rentals  amounting  to  that  sum.  The  question  is,  whe- 
ther that  is  more  than  a  personal  obligation.  The  engagement  is,  simply, 
to  collect  and  pay  over  rents.  Will  that  give  a  party  an  interest  in  the 
land  ?  There  is  no  case  to  be  found,  that  carries  so  far  the  doctrine  of 
equitable  mortgage.  The  right  of  an  equitable  mortgagee  is,  to  have  a 
legal  mortgage  executed  to  him  of  the  property,  on  which  the  lien  was 
given, — or,  what  is  equivalent  to  a  legal  mortgage,  namely,  a  sale  of  tin* 
property  in  question.  All  the  agreements  of  this  kind  enforced  in  a 
Court  of  Equity  are,  only,  when  they  amount  to  an  engagement,  express 
or  implied,  to  transfer  the  ownership  of  the  property  as  a  security  for  the 
debt.  But  there  is  no  such  an  engagement  in  the  present  case,  but  merely 
an  engagement  to  collect  and  pay.  If  the  creditor  is  entitled  to  receive^ 
the  debtor  is  still  entitled  to  collect.  But  here  the  creditor  wants  to  de- 
prive the  debtor  of  that  right.  The  collecting  of  the  rent  is  as  integral 
a  part  of  the  agreement,  as  any  other  stipulation  contained  in  it.  If  the 
court,  therefore,  grant  the  prayer  of  this  petition,  they  must  expunge 
from  the  agreement  the  stipulation,  that  "  the  said  dBSS  is  to  be  collected 
by  the  bankrupt."  [Erskine,  C.  J.  Does  not  that  passage  in  the  agree- 
ment, followed  by  the  words  "  and  to  be  paid  over  to  the  said  Joel  Ed- 
wards,'* amount  to  a  covenant  to  pay  the  rents  to  the  petitioner,  and 
become,  in  effect,  a  charge  upon  the  estate  ?]  It  is  submitted  to  be 
nothing  more  than  a  mere  personal  engagement.  In  the  word  "  collec- 
tion," it  seems  to  be  implied,  that  the  owner  was  to  retain  the  manage- 
ment of  the  estate.  If  the  petitioner  could  not  come  to  this  court  for  an 
order  on  the  bankrupt  to  collect  the  rents,  and  then  to  pay  them  over  to 
him,  d,  fortiori,  he  cannot  ask  for  the  present  order.  The  reason  which, 
the  lord  chancellor  gave  for  his  decision  in  I^gard  v.  Hodges,  ante,  623, 
justifies  the  argument  now  urged  against  the  prayer  of  this  petition.  Ex 
parte  Leathes,  ante,  623,  does  not  apply  to  this  case ;  for,  there,  the 
deeds  were  specified  in  the  agreem^t.  [Erskine,  C.  J. — ^That  case  pro. 
ceeded  on  the  intention  of  the  bankrupt  to  give  the  party  an  interest  in 
the  estate.     Here  you  must  show,  that  it  was  not  the  intention  of  the 
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bankrupt  to  charge  this  property  with  the  lien.]  It  is  no  pari  of  the 
petitioner's  case,  that  it  was  the  intention  of  the  bankrupt  to  deposit  this 
lease ;  but  only  an  intention  to  charge  the  estate  with  the  lien,  which  is 
disproved  by  the  very  fact  of  withholding  the  lease.  All  that  is  con- 
tained in  this  agreement  is,  an  engagement  to  pay  a  certain  annual  sum, 
an  indication  of  the  funds  out  of  which  it  was  to  be  provided,  and  an 
arrangement  as  to  the  party  by  whom  those  funds  were  to  be  collected. 

Erskine,  C.  J. — This  appears  to  me  to  be  one  of  the  simplest  propo- 
sitions, that  could  possibly  be  presented  for  our  consideration.  The 
bankrupt,  by  the  second  agreement,  engages  to  pay  to  the  petitioner  the 
amount  of  the  improved  rental  of  three  houses  specified  in  three  different 
leases,  which  the  agreement  states  to  have  been  previously  deposited 
with  the  petitioner ;  but  the  bankrupt  stipulates,  that  the  rents  are  to  be 
collected  by  himself,  and  then  paid  over  to  the  petitioner.  The  question 
is,  therefore,  whether  it  was  the  intention  of  the  bankrupt  to  give  the 
petitioner  an  interest  in  the  premises  specified  in  the  agreement, — or 
whether  his  intention  was  merely  to  enter  into  a  personal  engagement 
to  pay  a  certain  annual  sum.  Now,  if  the  latter  was  his  intention,  there 
was  no  necessity  for  making  any  stipulation  about  the  collection  of  the 
rents ;  but  the  mere  engagement  to  pay  the  money  would  have  been 
sutficient.  It  is  quite  clear,  I  think,  that  the  lien  was  meant  to  extend 
to  all  the  premises  mentioned  in  the  second  agreement. 

Sir  J.  Cross. — The  question  in  this  case  is  merely  one  of  intention. 
The  facts,  on  the  first  view,  seem  to  be  involved  in  a  little  confusion ; 
but  they  require  only  a  slight  attention  to  understand  them.  The  two 
agreements  between  these  parties  were  both  entered  into  on  the  same 
day;  the  agreements,  therefore,  being  cotemporaneous,  must  be  taken 
to  form  but  one  agreement.  Now,  by  the  secorid  agreement,  the  bank- 
rupt engages  to  pay  the  interest  and  principal  of  the  sum  of  ^6600,  which 
he  had  borrowed  of  the  petitioner,  by  apportioning  to  such  payment  the 
improved  rents  of  three  sets  of  premises,  the  leases  of  which,  the  agree- 
ment expressly  states,  had  been  previously  deposited  with  the  petitioner. 
The  understanding  of  both  the  parties  seems  to  me  to  have  been,  that 
all  the  three  leases  should  be  deposited  with  the  petitioner ;  and  the  not 
depositing  the  third,  I  think,  was  a  mere  inadvertence.  No  one,  on 
reading  the  two  agreements,  can  entertain  a  doubt  but  that  it  was  the 
intention  of  the  bankrupt  to  deposit  the  leases  of  all  three  houses. 

Sir  6.  Rose  concurred. 

Ordered  as  prayed. 


Ex  parte  ROLLS  and  others.— In  the  matter  FOSSICK.— p.  618. 

Where  one  of  lereral  amgneet  m  removeil,  for  whateTer  cauie,  the  coart  will  give  the  creditori 
an  option  of  choosing  another  in  hie  room. 

This  was  a  petition  of  three  assignees,  to  vacate  the  assignment  as  to 
J.  R.  Warner,  the  fourth  assignee,  on  the  ground  that  he  had  become  a 
lunatic,  and  could  not  therefore  join  with  the  petitioners  in  the  execution 
of  a  conveyance  of  some  property  to  a  purchaser,  which  they  had  con- 
tracted to  sell. 

Mr.  SawtinSf  in  support  of  the  petition,  cited  Ex  parte  Kersley^ 
Buck*  477,  where  one  of  three  assignees,  not  having  assented  to  the 
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assignment,  and  refusing  to  act,  the  assignment  was  ordered  to  be 
vacated,  without  directing  a  new  choice  of  assignees. 

Sir  G.  Rose. — We  cannot  remove  an  assignee,  without  giving  the 
creditors  the  right  to  choose  another  in  his  room.  This  is  quite  clear 
from  Ex  parte  Shaw^  1  G.  &  J.  155,  where  one  of  three  assignees 
being  rejected,  and  the  choice  set  aside  as  to  him,  Lord  Eldon  ordered 
a  new  choice  altogether,  to  give  the  creditors  an  opportunity  of  choosing 
three  assignees  again,  if  they  thought  proper,  (a)  And  there  is  no  more 
authority  in  this  coiut  to  remove  an  assignee,  than  wliat  the  lord  chan-  * 
ceilor  formerly  possessed. 

Sir  J.  Cross. — There  may  be,  perhaps,  some  difference  in  the  juris- 
diction of  the  coiut,  upon  a  question  of  this  kind,  since  the  passing  of 
the  recent  statute;  for  I  observe,  there  is  a  distinction  between  the 
wording  of  the  66th  section  of  the  6  Geo.  4,  c.  16,  as  to  the  removal 
of  assignees,  and  that  of  the  36th  section  of  the  I  &  2  Will.  4,  c.  56 ;  the 
former  statute  authorizing  the  lord  chancellor  to  order  the  assignment 
to  be  vacated^ — ^while  the  latter  statute  declares,  "  that  the  Court  of  Re- 
view shall  have  power  to  remove  any  assignee  of  any  estate." 

Erskine,  C.  J. — It  appears  to  me,  that  there  is  no  essential  difference 
in  the  operation  of  these  two  enactments,  however  different  may  be 
their  language.  By  the  former  law,  an  assignee  derived  his  title  under 
a  deed  of  assignment ;  and,  therefore,  the  words  used  in  the  6  Geo.  4, 
c.  16,  were,  that  the  lord  chancellor  might  order  the  assignment  to  be 
vacated.  There  is,  now,  no  necessity  for  an  assignment ;  as,  by  the 
25th  and  26th  sections  of  the  act  of  Will.  4,  all  the  estate  of  the  bank- 
rupt, both  real  and  personal,  is  declared  to  become  absolutely  vested 
and  transferred  to  the  assignees,  by  virtue  of  their  appointment,  without 
any  deed  of  assignment  or  conveyance  for  that  purpose,  hi  the  pre- 
sent case,  the  three  assignees,  who  are  not  removed,  will  have  author- 
ity to  execute  the  proposed  conveyance  to  the  purchaser.  But  it  is 
right,  that  the  creditors  should  have  an  option  of  choosing  another  to 
act  with  them,  in  the  place  of  the  one  removed.  If  they  are  satisfied 
with  the  three,  they  need  not  choose  another. 

The  order  was,  that  J.  R.  Warner  should  be  discharged  from  being 
an  assignee  of  the  estate  of  the  bankrupt,  and  that  the  assignment, 
and  bargain  and  sale,  and  enrolment  thereof,  should  be  severally 
vacated,  without  prejudice  to  any  act  done  under  the  same 
respectively ;  that  the  commissioner  of  the  Court  of  Bankruptcy, 
to  whom  the  commission  stood  transferred,  should  cause  a  meet- 
ing to  be  holden,  of  which  due  notice  was  to  be  given,  and  that 
the  creditors  then  present,  who  were  entitled  to  vote  in  the  choice 
of  assignees,  should  proceed  (if  they  should  think  fit  so  to  do) 
to  the  choice  of  a  proper  person  or  persons,  in  the  place  and 
stead  of  the  said  J.  R.  Warner ;  that  the  commissioner  should 
make  and  execute  a  new  appointment  of  the  other  three  as- 
signees, as  the  continuing  assignees  of  the  bankrupt's  estate, 

(a)  S-d  quoBre,  as  to  the  propriety  in  that  rase  of  setiingf  aside  the  choice  of  the  oiker  fkv 
aaaigiiem.  The  rramm  Lord  Eldnn  asKignR  (I  H.  6c  J.  I5h)  for  this  dediion  is,  that  **  if  llie 
creditorri  vote  for  ihree  persoim,  to  manaRe  the  hflkirs  of  the  bankrupt,  they  thcrel^  expreaa  tbcir 
opinion  thut  the  afTuira  of  the  banlirupt  shouhl  be  committed  to  the  three ;  and  I  cannot  ediact 
that  they  should  he  committed  to  two  of  three,  if  one  of  them  he  rejected.*'  But  is  it  not  qoiir 
conKiKtent  with  this  reaiioning,  t^  give  the  creditors  an  option  of  choosing,  or  decliDing  to  chooar, 
a  ttiird  assignee  in  the  place  of  the  one  rejected,  without  vacating  the  choice  as  to  the  oiAtr 
two,  to  whom  tberu  is  no  po«sible  objection  1 
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together  with  such  other  person  or  persons  (if  any)  as  should  be 
chosen  in  the  stead  of  J.  R.  Warner ;  that  the  costs  of  vacating 
the  assignment,  and  bargain  and  sale,  and  enrolment,  and  the 
costs  of  the  meeting  for  the  new  choice,  and  the  costs  of  and 
occasioned  by  this  application,  should  be  paid  out  of  the  bank- 
rupt's estate ;  the  last  mentioned  costs  to  be  taxed  by  Mr.  Gregg, 
and  the  costs,  previously  mentioned,  to  be  taxed  by  the  com- 
missioner. 

—  m 

In  the  Court  of  the  Privy  Council j  2  December y  1836. 

CORAM  LORD  BROUGHAM,  SIR  L.  SHADWELL,  SIR  JAMES  PARKE,  SIR  J. 
B.  B08ANQUET,  SIR  EL  H.  EAST,  AND  SIR  ALEX.  JOHNSTON. 

JAMES  YOUNG  and  Others,  Appellants,  and  The  BANK  OF  BEN- 
GAL, Respondents. — ^p.  622. 

Ptlmer  A  Co.,  haTing  borrowed  a  large  sum  of  the  Bank  of  Bengal,  deposited  company's 
paper  with  the  bank  to  a  great  amount,  as  a  collateral  security,  accompanied  with  an  agree- 
ment in  writing,  authorizing  the  bank,  in  default  of  repayment  of  the  loan  by  a  given  day, 
*'  to  sell  the  company's  paper,  for  the  reimbursement  of  the  bank,  rendering  to  Palmer  A 
Co.  any  surplus."  Before  de&ult  was  made  in  the  repayment  of  the  loan.  Palmer  6c  Co. 
were  declared  insoWenlB,  under  the  Indian  insolvent  act,  9  Geo.  4,  c.  73 ;  by  the  36th  section 
of  which  it  was  declared,  that  when  there  had  been  mutual  credit  given  by  the  insolvents,  and 
any  other  petson,  one  debt  or  demand  might  be  set  off  against  the  other,  and  that  all  such  debts, 
as  might  be  proved  under  a  commission  of  bankruptcy  in  England,  might  be  proved  in  the 
same  manner  under  the  Indian  insolvent  act  At  the  time  of  the  adjudication  of  insolvency, 
the  bank  were  also  holders  of  two  promisiw)ry  notes  of  Palmer  A  Co.,  which  thpy  had  dis- 
counted for  them  before  the  transaction  of  the  loan  and  the  agreement  as  to  the  deposit  of  the 
company's  paper.  The  time  for  repayment  of  the  loan  having  expired,  the  bank  sold  the 
eompany's  paper ;  the  proceeds  of  which,  after  satisfying  the  principal  and  interest  due  on 
the  loan,  produced  a  considerable  surplus. — In  an  action  by  the  assignees  of  Pslmer  &  Co. 
against  the  bank,  to  recover  the  amount  of  this  surplus,  Heldt  that  the  bank  could  not  set  off 
the  amount  of  the  two  promissory  notes,  and  that  the  case  did  not  come  within  the  clause 
of  mutual  credit  in  the  bankrupt  act 

This  was  an  appeal  from  a  judgment  of  the  Supreme  Court  of  Judi- 
cature of  Bengal,  in  a  cause  in  which  the  appellants  were  the  plaintiffs, 
an^  the  respondents  the  defendants.  The  appellants  were  the  assignees 
of  the  estate  and  effects  of  John  Palmer,  George  Alexander  Prinsep, 
and  Charles  Barber  Palmer,  lately  trading  at  Calcutta,  in  the  province  of 
Bengal,  under  the  firm  of  Palmer  &  Co.,  who  were  declared  insolvents 
under  the  statute  9  Geo.  4,c.  73,  nitituled,  "An  Actfor  the  relief  of  Insol- 
vent Debtors  in  the  East  Indies,  until  the  1st  of  March,  1833 ;"  and  the 
action  in  the  court  below  was  brought  by  the  appellants,  for  the  purpose 
of  recovering  the  sum  of  sicca  rupees  30,176  10a.  Ip.  and  uiterest.  The 
plaint  was  a  special  declarpition  in  assumpsit,  containing  special  counts 
-on  the  several  agreements  after  mentioned,  with  counts  for  money  lent 
and  advanced,  money  had  and  received,  for  interest,  and  on  an  account 
stated.  The  defendants  pleaded  the  general  issue,  non  assumpsit^  and 
gave  notice  of  set-off.  The  cause  came  on  to  be  tried  in  the  Supreme 
Court  at  Calcutta,  on  the  21st  of  July,  1822,  upon  certain  written  ad- 
missions entered  into  on  both  sides,  when  a  verdict  was  taken  for  the 
plaintiffs  by  consent,  for  the  damages  laid  in  the  declaration,  subject  to 
the  opinion  of  the  Supreme  Court  on  the  following 

Case. 

"  The  insolvents  above  named  were,  in  the  month  of  November, 
1829|  the  members  and  partners  of  the  firm  of  Palmer  &  Co.,  of  Calcutta^ 
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merchants  and  agents,  and  in  the  habit  of  taking  up,  for  the  purposes 
of  their  said  firm,  loans  from  the  defendants,  in  their  corporate  capacity, 
as  well  on  deposit  of  the  promissory  notes  of  the  government  of  Ben- 
gal, commonly  called  company's  paper,  as  upon  discount  of  their  own 
and  other  negotiable  securities. 

Previously  to  the  adjudication  of  insolvency,  and  on  the  12th  No- 
vember, 1829,  the  said  firm  of  Messrs.  Palmer  &  Co.,  in  the  course  of 
business,  borrowed  from  the  defendants  the  sum  of  sicca  rupees  10.3,900, 
as  a  security  for  which  they  deposited  and  delivered  to  the  defendants 
tieveral  government  promissory  notes,  for  different  sums,  amounting  in 
all  to  sicca  rupees  113,000,  and  on  the  same  date  made  and  delivered  to 
the  defendants  an  agreement  in  writing,  in  the  words  and  figures  fol- 
lowing : — 

"Bank  of  Bengal,  the  12th  November,  1829.  Three  montlis  after 
date  we.  Palmer  &  Co.,  promise  to  pay  J.  A.  Dorin,  Esq.,  treasurer  of 
the  Bank  of  Bengal,  on  account  of  the  said  bank,  the  sum  of  sicca 
nipees  (103,900)  one  hundred  and  three  thousand  nine  hundred,  with 
interest  .thereon,  at  the  rate  of  (5)  five  per  cent,  per  annum ;  for  which 
said  principal  sum,  and  interest,  at  the  rale  aforesaid,  we  have  deposited 
in  the  said  bank,  as  collateral  security,  company's  paper  to  the  amount 
of  sicca  rupees  (113,000)  one  hundred  and  thirteen  thousand;  and  in 
default  of  payment  at  the  period  above-mentioned,  we  authorize  the 
treasurer  of  the  said  bank  for  the  time  being,  absolutely  to  sell  or  dis- 
pose of  the  said  company's  paper,  for  the  reimbiusement  to  the  said 
bank,  on  or  after  the  expiration  of  the  same  period,  by  public  or  private 
sale,  the  said  treasurer  rendering  to  tts  any  surplus  which  may  be 
forthcoming  from  such  sale,  and  we  being  bound  to  make  good  to 
him  whatever  deficiency  there  may  be  below  the  amount  of  the  said 
principal  sum  and  interest,  and  the  sale  price  of  the  said  company's 
paper  to  be  made  on  the  price,  to  be  calculated  at  the  premium  or 
discount  of  the  company's  paper,  on  the  day  on  which  the  said  compa- 
ny's paper  shall  be  sold ;  but  if  the  said  treasurer  shall  not  proceed  to 
sell  or  dispose  of  the  said  company's  paper  at  such  period,  we,  the  said 
Palmer  &  Co.,  shall  and  will  pay  and  allow  unto  the  said  Bank  of  Ben- 
gal interest,  at  and  after  the  rate  of  12  per  cent,  on  the  said  sum,  up  to 
the  day  on  which  the  said  sum  §hall  be  paid  off  and  liquidated,  or  up  to 
the  day  on  which  the  said  treasurer  of  said  Bank  of  Bengal  shall,  in 
pursuance  of  the  power  herein  before  contained,  sell  and  dispose  of  the 
said  paper  so  deposited  as  aforesaid,  as  the  case  may  happen. 

«  Palmer  &  Co." 

In  the  same  month  of  November,  the  said  firm  in  like  manner  took 
up  from  the  defendants  five  other  loans  on  the  like  terms,  that  is  to  say, 
on  the  17th  day  of  November,  a  loan  of  sicca  rupees  47,800,  on  deposit 
and  delivery  of  like  government  promissory  notes,  to  amount  of  sicca 
rupees  53,800 ;  and,  on  the  same  17th  day  of  November,  a  further  loan 
of  sicca  rupees  175,000,  on  deposit  and  delivery  of  like  government 
notes,  to  the  amount  of  sicca  rupees  190,400 ;  on  the  18th  of  November, 
a  loan  of  sicca  rupees  29,400,  on  deposit  and  delivery  of  like  govern- 
ment notes  to  the  amount  of  sicca  rupees  32,000 ;  on  the  20th  of  No- 
vember, a  loan  of  sicca  rupees  20,300,  on  deposit  and  delivery  of  like 
government  notes  to  the  amount  of  sicca  rupees  22,100;  and  on  the 
25th  day  of  November  a  loan  of  sicca  rupees  41,000,  on  deposit  and 
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delivery  of  like  government  notes,  to  the  amount  of  sicca  rupees  44,600 ; 
on  all  which  several  occasions  they  signed  and  delivered  written  agree- 
ments, similar  in  form  and  purport  to  that  of  the  12th  day  of  November, 
1829,  above  set  forth." 

On  the  4th  day  of  January,  1830,  and  while  the  said  several  deposits 
were  still  in  the  hands  of  the  said  defendants,  and  the  said  six  several 
agreements  outstanding  and  unsatisfied,  the  said  J.  Palmer,  G.  A.  Prinsep, 
W,  Prinsep,  and  C.  B,  Palmer,  the  partners  in  the  said  firm  of  Palmer  & 
Co.,  filed  their  joint  petition  of  insolvency,  in  the  Court  for  the  Relief  of 
Insolvent  Debtors  at  Calcutta,  pursuant  to  the  provisions  of  the  act  of 
Parliament  passed  in  the  9th  year  of  the  reign  of  his  late  majesty.  King 
George  the  B'ourth,  intituled,  "An  act  to  provide  for  the  rehef  of  insol- 
vent debtors  in  the  East  Indies,  until  the  first  day  of  March,  1833,"  and 
were  thereupon  on  the  same  day  duly  adjudged  and  declared  insolvent ; 
and  the  whole  estate  and  effects  of  the  said  partnership  firm  were  duly 
assigned  to  the  common  assignees,  and  were,  at  the  time  of  the  com- 
mencement of  this  action,  duly  vested  in  the  plaintiffs  above  named,  as 
assignees  of  the  said  insolvent  firm. 

At  the  time  of  the  said  adjudication  of  insolvency,  the  defendants 
were  also  holders  and  endorsees  of  two  several  promissory  notes,  made 
by  the  said  firm  of  Palmer  &  Co., — that  is  to  say,  one  promissory  note 
of  the  said  firm,  bearing  date  the  21st  of  October,  1829,  whereby  the 
said  firm  of  Palmer  &  Co.,  three  months  after  date,  promised  to  pay  to 
Baboo  Ruggoram  Ghossain,  or  order,  the  sum  of  sicca  rupees  40,000, 
for  value  received, — and  one  other  promissory  note,  bearing  date  the 
4th  day  of  November,  1829,  whereby  the  said  firm  of  Palmer  &  Co., 
three  months  after  date,  promised  to  pay  to  the  said  Baboo  Ruggoram 
Ghossain,  or  order,  the  sum  of  sicca  rupees  60,000,  for  value  received ; 
which  last-mentioned  promissory  notes,  duly  endorsed  by  the  said  payee 
respectively,  had  been  discounted  respectively  by  the  said  firm  of  Palmer 
&  Co.,  in  the  ordinary  course  of  business  before  the  said  insolvency,  and 
on  the  dates  thereof  respectively,  and  the  amount  thereof  respectively, 
after  deducting  discount,  paid  by  the  said  defendants  to  the  said  firm ; 
and  both  which  last-mentioned  promissory  notes,  at  the  time  of  action 
brought,  were,  and  are  still,  wholly  unpaid,  in  the  hands  of  the  defend- 
ants, as  endorsees  and  holders  thereof  respectively. 

After  the  said  adjudication  of  insolvency,  the  time,  expressed  in  the 
said  agreement  of  the  12th  day  of  November,  1829,  for  payment  of  the 
said  loan  of  that  date,  having  expired,  and  no  payment  or  tender  of 
payment  having  been  made  thereof,  the  said  defendants,  on  the  15th  day 
of  February,  1830,  sold  and  disposed  of  the  said  several  government 
promissory  notes,  or  company's  paper,  to  the  amount  of  sicca  rupees 
113,000,  so  deposited  and  delivered  by  way  of  security,  as  before  men- 
tioned, at  the  price  or  bazar  rate  of  the  day ;  and  after  retaining  and 
satisfying  themselves  in  full,  out  of  the  proceeds  of  the  sale,  the  princi- 
pal and  interest  of  the  said  loan  in  the  said  agreement  in  writing,  of  the 
12th  day  of  November,  mentioned,  with  interest,  and  of  the  stamp-duty 
thereon  advanced  by  the  said  defendants,  there  remained  a  surplus 
arising  from  the  said  sale  of  sicca  rupees  6,778  la.  4p.  in  the  hands  of 
the  said  defendants. 

Like  default  having  afterwards  been  made  in  the  payment,  or  tender 
of  payment,  of  the  said  five  other  loans  made  on  deposit  and  delivery 
of  company's  paper  as  aforesaid,  on  the  days  expressed  for  payment 
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thereof  respectively  in  the  said  five  other  like  agreements  in  writings  the 
said  defendants  sold  and  disposed  of  the  whole  of  the  company's  paper 
deposited  and  delivered  as  a  security  for  the  said  five  loans  respectively; 
and  upon  such,  last-mentioned  sale  there  accrued  a  further  surplus,  after 
payment  of  the  said  loans  and  interest  and  stamp-duty  thereon  respect- 
ively, amounting  in  the  whole  to  sicca  rupees  23,396  8a.  9p.,  making, 
with  the  said  surplus  on  the  said  prior  sale,  the  total  sum  of  sicca  rupees 
30,176  10a.  Ip.;  which  is  the  amount  sought  to  be  recovered  by  the 
plaintiffs  in  this  action,^together  with  interest  at  the  rate  of  6  per  cent. 
from  the  respective  dates  of  sale,  if  the  court  shall  allow  the  same. 

At  the  time  of  the  said  sales  respectively,  the  said  two  several  promis- 
sory notes,  so  endorsed  and  discounted  as  aforesaid,  had  respectively 
fallen  due,  and  were  in  the  hands  of  the  defendants,  wholly  unpaid.  The 
defendants  claim  to  set  off  the  amount  due  on  the  said  two  discounted 
promissory  notes  respectively,  against  the  said  demand  of  the  plaintiffs, 
assignees  as  aforesaid.  If  this  honourable  court  should  be  of  opinion 
that  the  defendants  are  entitled  to  such  set-off,  the  said  verdict  is  to  be 
set  aside,  and  a  verdict  entered  for  the  defendants.  If,  on  the  contrary, 
the  court  should  be  of  opinion  that  they  are  not  so  entitled,  the  verdict 
to  stand  for  the  plaintiffs,  for  sicca  rupees  30,176  10a.  Ip.,  together  with 
interest  at  the  rate  and  from  the  dates  above  mentioned,  if  allowed.'* 

On  the  25th  of  March,  1833,  the  special  case  came  on  to  be  argued  in 
the  Supreme  Court  of  Calcutta,  before  the  Honourable  Sir  John  Frak&s, 
acting  chief  justice,  and  the  Honourable  Sir  Edwabd  Rtan,  another 
justice  of  that  court ;  and  after  being  adjourned  to  the  following  day, 
the  court  then  gave  judgment  for  the  defendants  in  the  action,  and 
ordered  the  verdict  for  the  plaintiffs  to  be  set  aside. 

The  plaintiffs,  having  entered  into  the  usual  recognisances  in  the 
Supreme  Court,  obtained  leave  to  appeal ;  and  thereupon  presented  their 
petition  of  appeal  to  his  majesty  in  council,  praying  that  the  judgment 
might  be  reversed,  and  that  the  verdict  entered  for  the  plaintiffs  might 
be  ordered  to  stand  for  the  sum  of  sicca  rupees  30,176  10a.  Ip.  and  inte- 
rest, after  the  rate  and  from  the  dates  mentioned  in  the  special  case,  for 
the  following 

RsAsoNs : 

1st.  Because,  by  the  assignment  made  by  the  insolvents,  in  pursuance 
of  the  act  of  the  9  Geo.  4,  c.  73,  the  whole  interest,  which  the  insolvents 
then  had  in  the  company's  paper  and  government  securities  deposited 
with  the  respondents,  and  the  right  to  redeem  the  same,  became  vested 
in  the  assignees,  in  trust  for  all  the  creditors  of  the  insolvents,  and  the 
interest  and  right  so  vested  in  them  could  not  be  defeated  by  any  subse- 
quent default  of  the  insolvents,  so  as  to  give  the  respondents  a  right  of 
set-off  which  they  did  not  possess  at  the  date  of  the  assignment. 

2d.  Because  the  company's  paper  and  government  securities  in  ques- 
tion were  deposited  with  the  respondents?,  imder  express  contracts  that 
the  same  should  be  returned  upon  payment  of  the  respective  sums,  to 
secure  which  they  were  respectively  deposited ;  and  the  assignees,  there- 
fore, by  tendering  the  amount  of  such  respective  sums  before  default  bad 
been  made,  might  have  recovered  the  said  company's  paper  and  govern- 
ment securities  in  specie,  by  an  action  of  trover,  to  which  no  set-off  or 
other  defence  could  have  been  made ;  and  although  default  was  after- 
wards made  in  payment  of  the  loans;  and  the  securities  were  sold  before 
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any  tender  made,  yet  the  surplus  moneys  arising  from  such  respective 
sales,  were  moneys  had  and  received  for  the  use  of  Palmer  &  Co. 

3d.  Because  no  claim  of  lien  upon  such  surplus  moneys  can  be  set  up 
by  the  respondents;  in  opposition  to  their  express  contract,  to  rendei 
such  surplus  moneys  to  Palmer  &  Co. ;  especially  having  regard  to  the' 
fact,  that  the  five  several  agreements,  made  subsequently  to  the  firs\ 
agreement  of  the  12th  of  November,  1829,  do  not  stipulate,  either  thai 
any  surplus  upon  the  former  deposits  should  be  a  security  against  any 
deficiency  in  the  produce  of  the  subsequent  deposits,  or  that  any  surplus 
upon  the  subsequent  deposits  should  be  a  security  against  any  deficiency 
in  the  produce  of  the  former  deposits. 

The  respondents,  on  the  contrary,  prayed  that  the  judgments  might 
be  affirmed,  for  the  following 

Reasons  : 

1st.  Because  the  act  of  the  9  Geo.  4,  c.  73,  for  the  relief  of  insolvent 
debtors  in  the  East  Indies,  provides,  by  section  36,  that  when  there  has 
been  mutual  credit  given  by  the  insolvents  and  any  other  person  or  per- 
sons, one  debt  or  demand  may  be  set  oflT  against  the  other ;  and  all  such 
debts,  dues,  and  claims,  as  may  be  proved  under  a  conmiission  of  bank- 
ruptcy according  to  the  provisions  of  the  English  bankrupt  act,  may  be 
proved  under  the  Indian  insolvent  act,  in  the  same  manner,  and  subject 
to  the  like  deductions,  conditions,  and  provisions,  as  prescribed  in  the 
English  bankrupt  act 

2d.  Because  the  contracts  stated  in  the  declaration,  by  which  the  bank 
of  Bengal  agreed  to  pay  to  the  insolvents  the  suq)lus  remaining  after  the; 
sale  of  the  government  paper,  beyond  the  amount  of  the  loans  which  it 
was  given  to  secure,  were  a  credit  given  by  the  insolvents  to  the  bank, 
to  the  amount  of  such  surplus ;  and  the  promissory  notes  held  by  the 
bank  were  a  credit,  to  the  amount  of  such  notes,  given  by  the  bank  to 
the  insolvents ;  thus  constituting  a  mutual  credit,  and  therefore  a  subject 
of  set-off  between  the  bank  and  the  insolvents. 

Sir  W,  Folleiif  and  Mr.  Deacauy  (Mr.  Cockerell  was  with  them,)  for  the 
appellants,  cited  •dnon.^  1  Mod.  215 ;  Chapman  v.  Derby,  2  Vem.  117 ; 
Hewison  v.  Guthrie,  2  Bing.  N.  C.  755,  (29  E.  C.  L.  R.  477 ;)  Ex  parte 
Deeze,  1  Atk.  228;  Ex  parte  Ockenden,  1  Atk.  235 ;  Crreen  v.  Farmer,{a) 
Ex  parte  Prescot,  1  Atk.  230 ;  Collins  v.  Janes,  10  B.  &  C.  777,  (21 E.  C. 

(a)  In  Green  ▼.  Farmer,  4  Bun.  S814,Lofd  MaDtfield  Myi,UM  bearing  wai  in  Aagait,  1754« 
•nd  that  on  the  20th  of  December,  1764,  no  precedenU  being  found,  Lord  Hardwicke  determined 
accordingly.  Lord  Mansfield  alao  aaid,  thai  Ex  parte  Deeze  waa  well  reported.  Bat  the  accu- 
racy of  the  mpoft  of  that  caae  doee  not  appear  to  be  very  conaiatent  with  what  Lord  Hardwicke 
aaya  about  it  in  Exparie  Oekendent  namely,  that  there  waa  evidence  of  an  uaage  of  a  general 
lien,  in  the  dealinga  of  packeri  with  their  empbyera;  for,  in  the  report  of  the  caee  in  Aikyna, 
there  is  certainly  nothing  laid  about  auch  a  cuatom  having  been  proved.  See  poet,  p.  637. 
Lord  Henley,  in  commenting  on  Ex  parte  Deeze  in  bin  treatise  on  the  bankrupt  law,  (p.  180,) 
thinks  the  fiict  is  obvioua,  that  Lord  Hardwicke  had  changed  hia  mind  in  Ex  parte  Ockenden, 
upon  the  extent  of  the  statute  of  mutual  credit,  and  that  he  took  hold  of  the  drcumstanee  of 
there  being  evidence  of  usage  in  Ex  parte  Deeze,  to  reconcile  the  two  decisions.  And  it,  indeed, 
he  made  the  observations  as  reported  in  Atkyn»,  it  seems  highly  probable  that  such  was  the  fact; 
for  they  are  ratirelv  at  variance  with  the  principle,  on  which  he  afterwards  said  he  founded  that 
dedflion.  When  he  drew  the  dislinetioa,  however,  between  a  general  and  a  particular  lien  in 
Ex  parte  Oekenden,  it  may  have  eaeaped  hie  memory,  that  one  of  the  reaaona  aarigned  by  hnn 
for  thinking  that  Ex  parte  Deeze  came  within  the  clause  of  mutual  credit  waa,  that  there  waa  ari 
account  depending  between  the  packer  and  the  bankrupt,— there  being  on  the  one  side  £19 
due  for  paddng,  and  oo  the  other  «de  much  about  the  aamaaum  due  to  the  bankrupt's  eaute 
fi»r  wine. 
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L.  R.  169 ;)  Hankey  v.  Smith,  3  T.  R.  507 ;  Ex  parte  Hale,  3  Ves.  304 ; 
Gibson  v.  Bell,  1  Bing.  N.  C.  743,  (27  E.  C.  L.  R.  562 ;)  Olive  v.  Smith, 
5  Taunt.  56,  (1  E.  C.  L.  R.  16 ;)  Rose  v.  Hart,  8  Taunt  499,  (4  E.  C.  L. 
R.  185 ;)  Smith  v.  Hodson,  4  T.  R.  21 1 ;  Parker  v.  Carter,  1  C.  B.  L.  548 ; 
Sampson  v.  Burton,  2  BroA  &  B.  89,  (6  E.  C.  L.  R.  28  ^  Bastim  v.  Cato, 

5  B.  &  Aid.  861,  (7  E.  C.  L.  R.  282 ;)  Rose  v.  Sims,  1  B.  &  Adol.  521, 
(20  E.  C.  L.  R.  437 ;)  Clarke  ^.  Fell,  4  B.  &  Adol.  404,  (24  E.  C.  L.  R.  87 ;) 
Key  V.  Flint,  8  Taunt.  21,  (4  E.  C.  L.  R.  5 ;)  Ex  parte  Flint,  1  Swanst. 
30 ;  Buchanan  v.  Findlay,  9  B.  &  C.  738,  (17  E.  C.  L.  R.  486 ;)  Mount- 
ford  V.  Scott,  1  Turn.  274 ;  Ex  parte  ff^hit  bread,  19  Ves.  209 ;  Ex  parte 
Marsh,  2  Rose,  239 ;  Ex  parte  Jllexander,  1  G.  &  J.  409 ;  Ex  parte 
Hannen,  1  Deac.  &  C.  407. 

The  Mtarney-General,  and  Mr.  Maule,  for  the  respondents. 

We  contend,  that  this  is  a  case  of  mutual  credit,  within  the  meaning 
both  of  the  36th  section  of  the  Indian  insolvent  act,  9  Geo.  4,  c.  7,  and 
of  the  English  bankrupt  act,  6  Geo.  4,  c.  16,  s.  50.  In  the  first  place, 
we  must  take  for  granted,  that  both  these  statutes  are  to  be  interpreted 
in  the  same  way,  as  to  the  right  of  set-oflF;  for  the  36th  section  of  the 
Indian  act  expressly  says,  that  debts  may  be  set  off,  as  well  as  proved, 
'<  in  the  same  manner,  and  subject  to  the  like  deductions,  conditions,  and 
provisions,  as  prescribed  in  the  English  bankrupt  act'* 

The  court  here  said,  that  they  were  satisfied  on  this  point,  namely, 
that  the  same  interpretation  as  to  the  right  of  set-off  ought  to  govern 
both  the  English  and  the  Indian  act 

The  Mtomey-Oeneral,  and  Mr.  Maule,  proceeded  and  cited  Olive  v. 
Smith,  5  Taunt  56,  (1  E.  C.  L.  R.  16 ;)  CHbson  v.  Bell,  1  Bingh.  N.  C. 
743 ;  Rosev.  Hart,  8  Taunt  499 ;  Buchanan  v.  Findlay,  9  B.  &  C.  738 ; 
M^Gillivray  v.  Simpson,  9  Dowl.  &  Ry.  35;  9  B.  &  C.  746,  note  (c), 
(17  E.  C.  L.  R.  489 ;)  Easum  v.  Cato,  5  B.  &  Aid.  861. 

Sir  fF.  Follett,  in  reply,  cited  Adams  v.  Claxton,  6  Ves.  226. 

Cur.  adv.  vult. 

Lord  Brougham  now  delivered  the  judgment  of  the  court  as  follows  : 

This  was  an  appeal  from  the  judgment  of  the  Supreme  Court  of 
Calcutta,  in  an  action  brought  by  the  assignees  of  John  Palmer  &  Co. 
against  the  Bank  of  Bengal,  in  which  a  verdict  had  been  taken  by  con- 
sent, subject  to  the  opinion  of  the  court  on  a  special  case. 

The  case  stated,  that  Palmer  &  Co.  had  been  in  the  habit  of  obtaining 
loans  from  the  bank,  on  the  deposit  of  company's  negotiable  paper,  as 
well  as  on  the  discount  of  their  own  and  other  securities.  That  in  the 
month  of  November,  1829,  Palmer  &  Co.  obtained  in  this  way  six  several 
loans  from  the  bank,  amoimting  in  the  whole  to  417,000  sicca  rupees, 
depositing  company's  paper  to  the  amount  of  460,000  sicca  rupees,  and 
giving  their  own  promissory  notes,  at  three  months  date,  for  the  sums 
then  advanced  by  the  bank.  By  these  six  several  promissory  notes, 
Palmer  &  Co.  en^ged  to  pay  the  several  sums  advanced,  witfi  interest ; 
and  each  note  contained  a  further  statement,  that  so  much  company's 
paper  had  been  deposited  as  a  collateral  security,  with  an  authority  to 
the  bank  to  sell  the  paper  deposited,  for  the  reimbursement  of  the  bank, 
^^  the  expiration  of  the  three  months'  credit,  rendering  to  Palmer  &  Co. 
any  surplus  ariirfng  from  such  sale ;  and  with  an  tindertaking  of  Palmer 

6  Co.  to  make  good  any  deficiency,  and  to  pay  12  per  cent  interest  from 
the  expiration  of  the  credit,  until  the  debt  should  be  discharged,  or  the 
paper  be  sold. 
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The  several  credits  expired  in  February,  1830 ;  the  first  on  the  15th 
of  that  month,  the  last  on  the  28tlL  And  on  the  4th  of  January,  while 
the  whole  of  the  loans  remained  unpaid,  and  the  whole  of  the  deposits 
were  in  the*  hands  of  the  bank,  imsold,  Palmer  &  Co.  were  adjudged 
insolvent  under  the  9  Geo.  4,  c  7p,  and  the  plaintiffs  were  appointed 
assignees  of  their  estate  and  effects. 

At  the  same  period,  the  4th  of  January,  the  bank  held  two  promis- 
sory notes  of  Palmer  &  Co.,  at  three  months  date,  for  40,000  and  60^000 
sicca  rupees,  payable,  the  former  on  the  24th  of  January,  and  the  latter 
on  the  7th  of  February,  1830.  These  notes  the  bank  held  as  endorsees 
for  value,.  Palmer  &  Co.  having  discounted  them  with  the  bank  in  the 
ordinary  course  of  business,  and  before  the  first  of  the  six  loans,  viz.,  on 
the  21st  of  October  and  the  4th  of  November,  1829. 

None  of  the  loans  being  paid  by  the  insolvents,  or  their  assignees,  the 
bank  proceeded  to  sell  the  paper  deposited,  according  to  the  terms  of  the 
agreement ;  and  there  remained  a  surplus  upon  the  six  sales  of  30,1 76r. 
10a.  Ip.,  after  paying  off  the  several  loans,  with  the  interest  stipulated 
For  this  sum,  with  interest  at  6  per  cent  after  the  dates  of  the  several 
sales,  this  action  was  brought  The  bank  sought  to  set  off  the  sum  due 
upon  the  two  promissory  notes,  which  they  held  as  endorsees  for  value, 
and  which  remained  unpaid,  against  the  surplus  of  the  proceeds  of  the 
deposits  made  upon  the  subsequent  loans ;  and  the  Supreme  Court,  on 
the  case  reserved,  being  of  opinion  that  this  set-off  was  competent  to 
the  bank,  gave  judgment  for  the  defendants,  which  was  entered  up  on 
the  29th  of  August,  1833,  and  is  now  brought  before  this  court  by 
appeal 

The  act,  under  which  the  proceedings  were  had  upon  Palmer  &  Co.'s 
insolvency,  (9  Geo.  4,  a  73,)  contains  a  provision  (sect  36)  similar  to  the 
56th  section  of  the  English  bankrupt  act,  6  Greo.  4,  c.  16,  touching  mutual 
debts  and  credits;  and  although  there  are  some  words  of  the  latter 
omitted, — ^particularly  those  respecting  ^  mutual  debts  between  the  par- 
ties,'' and  those  requiring  the  commissioners  'Uo  state  the  account 
between  them," — ^yet,  as  there  is  a  very  general  declaration,  that  <^  all 
such  debts,  dues,  and  claims,  as  may  be  proved  under  a  commission  of 
bankruptcy,  according  to  the  act  of  6  Geo.  4,  c.  16,  may  also  be  proved 
in  a  proceeding  under  the  act,  in  the  same  manner,  and  subject  to  the 
like  deductions,  conditioner  and  provisions,  as  in  the  6  Geo.  4,  c.  16,  are 
set  forth  and  prescribed,"  it  is  manifest,  that  the  proceedings  are  entirely 
assimilated — ^that  the  difference  in  the  preceding  portion  of  the  section 
is  immaterial, — and  that  the  pretent  question  is  to  be  dealt  with,  and 
disposed  of,  exactly  as  if  it  tmd  arisen  in  a  proceeding  in  bankruptcy 
imder  the  English  act 

It  is  equally  clear,  that  in  this  case  the  question  turns  upon  the  right 
of  set-^ff  given  by  the  statute,  which  extended  the  set-off  recognised 
by  the  common  law ;  Jlnon*^  I  Mod.  215 ;  Peters  v.  Soamej  2  Vem.  428. 
But  for  that  extension,  it  never  could  be  contended,  that  the  bank  had  a 
lien  upon  the  securities  deposited,  beyond  the  amount  of  the  money 
advanced  upon  the  credit  of  those  securities ;  since,  even  in  the  most 
favourable  view  which  could  be  taken^ — ^that  of  the  bank  being  Palmer 
&  Co.'s  bankers, — the  lien  for  the  general  balance  of  the  customer's 
account  would,  in  this  case,  be  restricted  by  the  circumstances  imder 
which  the  deposit  was  made.  This  is  clearlv  admitted  in  Davis  v.  JBauh 
sher,  5  T.  R.  488,  where  the  ^neral  lien  oi  bankera  was  perhaps  first 


804  Young  v.  Bank  of  Bengal.  C.  P.  C.  1836. 

distinctly  ascertained.  Nor  can  it  be  said,  that  the  debt  due  by  Palmer 
&  Co.  on  the  promissory  notes  discounted  had  any  connection  with  their 
deposit  of  the  securities;  for  that  debt  was  contracted  before  those 
securities  were  deposited ;  and  the  bank  could  not  have  had  them  in 
contemplation,  when  it  discounted  th«  notes. 

The  claim  of  the  bank  is,  accordingly,  rested  upon  the  fiftieth  section 
of  the  bankrupt  act,  which  is  taken  from  the  twenty-eighth  section  of 
the  5  Greo.  2,  c.  30,  with  such  additions,  as  were  supposed  necessary  for 
enabling  contingent  debts  to  be  set  off;  since  these  were,  by  the  new 
act,  rendered  proveable.  Every  debt  or  demand  made  proveable  by 
the  act  against  the  estate  of  the  bankrupt,  may,  by  this  fiftieth  section, 
be  set  off  <<  against  such  estate ;"  that  is,  against  any  debt  or  demand  of 
the  bankrupt's  estate.  But  the  former  provision  is  retained,  with  the 
addition  of  the  word  "demand,"  taken  from  the  46  Geo.  3, a  135, 
namely,  that  where  mutual  credit  has  been  given  by  the  bankrupt  and 
any  other  person,  or  where  there  are  mutual  debts  between  the  bank- 
rupt and  any  other  person,  the  commissioners  shall  state  the  account 
between  them,  and  one  debt  or  demand  may  be  set  against  another,  and 
the  balance  only  be  claimed  or  paid  on  either  side. 

The  question  then  is,  whether  or  not  there  were  mutual  credits,  or 
mutual  debts,  between  the  parties  to  the  transaction  now  under  con- 
sideration. That  there  was  both  a  debt  from  Palmer  &  Co.  to  the 
bank,  and  a  credit  from  the  bank  to  them,  is  undeniable.  Palmer  &  Co. 
were  both  previously  indebted  on  their  notes  discounted,  and  by  the 
money  advanced  on  the  deposits.  But  that  is  not  enough,  unless  either 
the  bank  was  indebted  to  them,  or  they  had  given  the  bank  credit  The 
only  question  then  is, — had  Palmer  &  Co.,  or  had  they  not,  given  credit 
before  the  bankruptcy,  within  the  meaning  of  the  act  ?  In  other  words, 
was  the  deposit  of  the  negotiable  paper, — ^with  the  power  to  sell,  and 
pay  over  the  surplus,  in  case  the  advance  made  on  it  should  not  be 
repaid, — a  credit  given  to  the  bank  by  Palmer  &  Co.  ?  If  it  was  a 
credit,  we  may  further  observe,  that  it  was  so  only  to  the  extent  of  the 
surplus ;  for,  as  far  as  regarded  the  moneys  advanced,  to  secure  which  , 
the  deposit  was  made,  that  deposit  was  only,  inprwaentij  a  bailment, — 
and,  even  in  futurOj  a  payment  of  Palmer  &  Co.'s  debt  to  the  bank. 
The  question  is,  whether  or  not  the  deposit,  quo€ui  the  suiplus,  amounted 
to  a  credit  given — whether,  or  not,  the  circumstances  of  Palmer  &  Co. 
giving  the  bank  a  power  to  possess  itself  of  the  surplus,  after  repay- 
ment of  its  own  debt  when  that  debt  should  become  due,  can  be  said  to 
be  a  giving  of  credit  to  the  bank  ? 

Now,  although,  generally  speaking,  debt  and  credit  are  correlative 
terms^ — and  A.  giving  credit  to  B.  may  seem  to  imply,  that  B.  is  indebted 
to  A., — ^yet  it  may  be  admitted,  that  the  introduction  of  the  words 
^  mutual  credit"  extends  the  right  of  set-off  to  cases,  where  the  party 
receiving  the  credit  is  not  debtor,  in  prsesenti,  to  hun  who  gives  the 
credit  Accordingly,  the  relation  contemplated  by  the  statute  has  been 
held  to  be  established,  where  the  debt  is  inmiediately  due  from  the  one 
party,  and  only  due  at  a  future  day  from  the  other.  It  was  so  held  in 
£x  parte  Prescotj  1  Atk.  230,  where  the  mutual  credit  was  constituted 
by  simple  contract  debts  presently  due,  on  the  one  side, — and  a  specialty 
debt  not  due,  on  the  other.  Smith  v.  Hodson,  4  T.  R.  211 ;  Hankey  v 
Smith,  3  T.  R.  507,  and  many  other  cases,  affirm  the  same  doctrine. 
But  in  none  of  these  cases  was  there  any  uncertainty,  as  to  the  party 
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said  to  receive  the  credit  becoming  sooner  or  later  debtor,  in  prasseiih, 
to  the  other ;  in  none  of  them  did  the  existence  of  the  relation  of  debtor 
and  creditor  depend  upon  the  pleasure  of  one  party ;  in  all  of  them,  the 
party  said  to  have  given  the  credit  had  placed  the  other  party  in  a 
situation,  which  he  himself  could  not  alter, — had  given  him  funds  of 
which  he  could  not  dispossess  him, — or,  which  is  the  same  thing,  a 
power  over  funds,  which  he  could  not  revoke. 

The  case  is  materially  different,  where  one  of  the  parties  has  actually 
become  indebted  to  the  other,  and  can  only  cease  to  be  so,  by  paying 
the  debt, — ^but  the  other  has  only  acquired  a  power,  which  may  end  in 
making  him  debtor,  or  not,  according  as  the  donor  of  the  power  pleases. 
A.  is  indebted  to  B. ;  and  B.  is  neither  actually  indebted  to  A.,  nor 
under  any  liability,  which  must  needs  end  in  his  being  A/s  debtor, — 
but  has  only  been  intrusted  with  a  power  over  A.'s  funds,  to  be  ex- 
ecuted at  a  future  time,  if  A.  pleases, — ^but,  if  A.  thinks  proper,  never  to 
be  executed  at  all.  Admitting,  that  in  the  event  of  A.  never  revoking 
the  power,  a  debt  will  arise, — ^the  existence  of  that  debt  is  defeasable ; 
the  only  certainty  is,  that  A.,  in  order  to  revoke  the  power,  must  do  an 
act  wholly  unconnected  with  giving  B.  any  credit,  namely,  discharge  a 
debt  due  to  B.  Now,  it  is  not  denied,  that  Palmer  &  Co.  could  at  any 
time  have  prevented  the  bank  from  ever  receiving  the  surplus, — ^in 
respect  of  the  possibility  of  which  surplus  arising,  the  credit  is  supposed 
to  have  been  given.  By  repaying  the  moneys  advanced,  they  could 
regain  possession  of  the  deposit,  and  the  power  of  sale  would  be 
determined,  without  any  consent  of  the  pawnee. 

Again, — not  only  could  the  existence  of  any  debt  at  any  time  depend 
upon  the  depositor,  but  he  had  no  such  debt,  as  could  have  been  proved 
under  a  commission  against  the  pawnee ;  the  words  "and  every  debt  or 
demand  hereby  made  proveable^^  added  to  the  recent  act,  for  the  piu*- 
pose  of  including  contingent  debts,  show,  that  debts,  in  order  to  be  set 
off,  are  supposed  proveable ;  which,  indeed,  appears  to  follow  from  the 
nature  of  the  case.  Suppose,  the  Bank  of  Bengal  had  been  made 
bankrupt  before  selling  the  paper, — ^it  is  dear  that  Palmer  &  Co.  could 
not  have  proved  against  their  estate,  for  the  contingent  surplus.  The 
paper  was  deposited,  to  answer  a  specific  purpose ;  and  if  any  use  had 
been  made  of  it,  inconsistent  with  the  terms  of  the  deposit,  the  pawnee 
would  have  committed  an  offence,  a  breach  of  trust,  amounting  to  a 
transportable  misdemeanor,  if  the  banker^s  act,  (52  Geo.  8,  c,  63,)  {a) 
extends  to  Bengal.  But,  unless  the  power  of  sale  was  executed  by  the 
pawnee,  (in  which  case  he  became  the  debtor  at  once,)  he  never  could 
be  said  to  have  "contracted  a  debt,"  either  present  or  contingent,  to  the 
pawnor ;  and  consequently  the  pawnor  could  make  no  proof. 

Next,  it  must  be  observed,  that  though  the  question  is  on  the  statute, 
and  though  the  statutory  right  of  set-off  extends  the  right  known  to  the 
common  law,  yet  the  common  law  principle  of  mutuality,  which  is  the 
essence  of  set-off,  must  prevail ;  and  if  the  deposit,  or  rather  its  surplus, 
could  not  be  set  off  against  the  demand  of  the  pawnee,  so  neither  shall 
the  pawnee's  debt  be  set  off  against  the  surplus.  Lord  Hardwicke 
appears  to  have  mainly  proceeded  on  this  view  in  Ex  parte  Ockenden^ 
1  Atk.  235.  Could  the  miller,  he  asks,  have  refused  to  deliver  up  the 
corn,  in  an  action  at  the  comfactor's  instance,  by  claiming  to  set  off 

(a)  This  act  ii  repealed  by  the  7  d(  8  Geo.  4,  c.  27;  bat  iti  proviaioiM  are  re-enacted  bj  tba 
1  ic%  Geo.  4,  e.  89»  a.  49. 

SY 
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a  debt  due,  onconDected  with  the  deposit  ?  And,  vice  versAj  could  the 
cornfactor  have  set  off  the  vahie  of  the  com,  in  an  action  by  the  mitter 
for  the  money  lent  at  a  former  time  ?  Holding  that  both  questions  must 
be  answered  in  the  negative,  he  considers  this  as  decisive  against  the 
miller's  right  to  set  off  the  debt  antecedently  due  from  the  pawnor.  And 
Lord  Mansfield,  in  giving  the  judgment  of  the  Court  of  King's  Bench 
some  years  afterwards,  in  Green  v.  Farmery  4  Burr.  2224,  after  read- 
ing his  own  note  of  Ex  parte  OckendenfOhserveSy  that  Lord  Hardwick£ 
thought  he  could  not  construe  a  dealing  to  be  within  the  mutual  credit 
clause  of  the  bankrupt  act,  unless  it  could  be  so  construed  in  an  action 
of  trover ;  and  adds,  ^<  that  is  certainly  so  J*  But,  if  the  same  test  be 
applied  to  the  present  case,  there  is  an  end  of  the  question.  For,  first, 
no  one  contends  that  had  Palmer  &  Co.  repaid  the  moneys  advanced  on  the 
deposit,  the  bank  could  have  retained  the  paper  for  their  antecedent 
debt ;  which  is  one  of  the  points  made  by  Lord  H ardwickx  ;  and  next, 
had  the  bank  brought  their  action  upon  the  notes,  which  they  held  as 
endorsees,  it  is  manifest,  that  Palmer  &  Co.  never  could  have  set  off  the 
siurplus  which  might  arise  from  the  sale  of  the  paper  deposited,  which  is 
the  second  of  Lord  Habdwicke's  points. 

No  doubt  the  case  would  have  been  altogether  different,  had  the 
bank  actually  sold  the  paper,  and  received  the  surplus,  prior  to  the  bank- 
ruptcy; for  then  they  would  have  been  debtors  in  that  amount  to 
Palmer  &  Co.,  and  the  case  would  have  been  one  of  mutual  debts,  sup- 
posing the  notes  discounted  then  due ;  or,  supposing  them  not  yet  due,  it 
would  have  been  a  case  of  credit  given  to  Palmer  &  Co.  by  the  bank, 
and  of  debt  due  from  the  bank  to  Palmer  &  Co. ;  and  so,  clearly,  within 
tiie  statute.  This  is  the  case  of  Atkinson  v.  Elliott,  7  T.  R.  378,  but  is 
wholly  different  from  the  case  at  the  bar. 

There  is  nothing  inconsistent  with  what  has  now  been  advanced,  in 
the  decision,  or  in  die  language  used  by  the  Court  of  Common  Pleas,  in 
the  case  of  Hose  v.  Hart,  8  Taunt.  499,  where  the  fopner  case  of  Olive 
v.  Smith,  5  Taunt.  56,  was  reconsidered,  and  a  material  qualification 
added  to  the  generality  of  the  doctrine,  which  had  there  been  laid  down. 
In  Olive  v.  Smith,  a  broker  had  been  allowed  to  set  off  a  debt  antece- 
dently due  from  hu  employer,  against  the  losses  recovered  from  the  un- 
derwriters on  policies  deposited  in  his  hands.  In  Eose  v.  Hart  the  court 
held,  that  such  a  set-off  is  only  competent  to  the  pawnee,  in  cases  where 
the  thing  alleged  to  be  a  giving  of  credit  either  constitutes  a  present  cross 
debt,  or  must  end  in  one.  The  limitation  of  the  case  of  Olive  v.  Smith 
has  been  approved  and  followed  in  the  subsequent  cases  of  Sampson  v. 
Burton,  2  Brod.  &  B.  89 ;  and  Eose  v.  Sims,  1  B.  &  Adol.  521.  And 
although  the  court,  in  Easum  v.Cato,  5  B.  &  Aid.  861,  appeared  to  hold, 
that  it  was  enough  if  the  transaction  would  most  likely  terminate  in  a 
debt :  yet  it  is  to  be  remarked,  that  the  argument  went  entirely  upon 
other  grounds ;  and  the  decision  cannot  justly  be  said  to  have  relaxed 
the  restriction,  by  which  the  Court  of  Common  Pleas  liad,  in  Base  v. 
Hart,  qualified  its  former  opinion.  If  it  be  admitted  that  there  can 
arise  no  right  of  set-off  in  respect  of  mutual  credit,  unless  the  dealing  be, 
at  the  time  of  the  bankruptcy,  such  as  must  necessarily,  and  at  all  events, 
terminate  in  creating  the  relation  of  debtor  and  creditor  between  the 
parties,  then  is  the  present  case  out  of  that  rule,  and  the  bank's  claim 
of  set-off  defeated.  Nor  will  the  reversal  of  the  judgment  below  be 
found  repugnant  to  any  of  the  cases,  except  Ex  parte  Deeze,  1  Atk.  228 
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and  Olive  v.  Smithy  of  which  the  latter  appears  to  have  proceeded 
almost,  if  not  altogether,  upon  the  authority  of  the  former ;  not  to  men- 
tion, that  it  fails,  in  some  measure,  within  the  scope  of  Lord  Mans- 
field's observations  in  French  v.  Fenn,  1  C.  B.  L.  536,  which  I  shall 
presently  remark  upon. 

It  is  impossible  to  regard  Ex  parte  Deeze  as  resting  on  the  ground 
upon  which  the  report  in  Atkyns  places  it ;  and  although  Lord  Mans- 
field, in  Green  v.  Farmery  seems  to  vouch  for  the  accuracy  of  that  re- 
port, (a)  as  well  as  of  the  report  in  the  same  book  of  Ex  parte  Ockendeii, 
he,  nevertheless,  refers  to  IfOrd  Hardwicke's  statement  in  the  latter  case, 
that  in  the  former  there  had  been  some  evidence  of  an  usage,  and  gives 
it  as  the  result  of  his  own  inquiry  respecting  Ex  parte  Deeze,  that  the 
packer  (the  pawnee)  was,  by  the  usage,  in  the  nature  of  a  factor.  A 
reference  which  we  have  made  to  Lord  Hardwicke's  original  note- 
books has  confirmed  the  statement,  that  the  point  of  usage  Was  made, 
and  evidence  adduced  respecting  it  {b)    From  hence,  and  from  Lord 

(a)  See  ante,  p.  631,  note  (a). 

(b)  The  following  ie  an  exact  copgr  of  Lord  Hardwicke'e  note  of  the  cane  of  Ex  parte  Deeze, 
for  which  the  author  ia  indebted  to  the  kindneaa  of  Lord  Brougham,  aa  well  aa  for  the  tranacript 
of  the  above  luminoua  and  learned  judgment.  The  author  make  4  no  apology  for  giving  to  the 
profeaaion  thia  curioua  and  intereattng  document,  relating  to  a  caae  which  haa  been  ao  often 
mooted,  and  haa  caueed  aucb  conflicting  daeiabna  io  Weatminaler  Ha|L  The  copy  ia  Afae^mik 
as  to  the  imderMx>ring  and  the  bracketa. 

«<  1748.  (June  8th.    Petitiona.) 

Ex  parte  Deae. 
Mr.  Attomqr  Genera!  fiar  Pet^ 

Davta  and  Diaton— 10  Feb'.  1731,  o<mn  King  C. 
Ex  parte  Clare,  81.  July,  1739,  conn  H.  C. 
Ex  parte  Le  Franc,  conn  H.  C. 
Afgdavit  of  Raymond  Pet.  Deie  the  Pet». 
Debt  £350.  lor  money  lent,  d(  X30  fiur  pteking. 

Idem. 
John  Baker'a  Afli'.  Book-Keeper  to  Pet% 
Believea  it  ia  oaual  for  packera  in  London  to  boy  Gooda  for  6l 
lend  money  to  their  Merch".,  which  they  woold  not  advance 
but  on  the  credit  of  &  hy  reaaon  of  their  ao  doing  buaineaa  for 
&  having  often  gooda  of  anch  MerchanU  in  their  poawaion. 

Mr.  801  Gen.  %  Qoeationa. 

I.  Whether  Pet^  had  in  Law  or  Equity  any  apecial'  property 

in  the  Clotb%  either  ariaing  from  Contract,  or  the  ooune  of 

the  Trade. 
3.  If  not,  whether  there  haa  been  matnal  cradit  within  the  Act 

5th  Geo.  S.  about  bankmpta. 

1.  No  Efidenoe  of  any  Contract. 

Pet^  never  bought  any  gooda  for  the  Bank*.,  or  laid  out  any 
money  for  him  on  that  account. 

Only  prraaed  the  Clothe,  ^  aent  them  on  board  the  ahipa. 

There  were  other  dealinga  between  them— money  lent  on 
Notea  at  Int>. 

At  the  time  of  the  Loan  no  Gooda  were  In  the  Pef^  handa. 
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Habpwicke's  subsequent  decision  in  Ex  parte' Ockenden,  ^s  well  as 
from  what  has  been  said  both  in  the  Common  Pleas  in  Key  v.  Fiint^  8 
Taunt.  21,  and  by  Lord  Eldon,  in  Ex  parte  Ftintj  1  Swanst.  30,  it  may 
be  considered  that  Ex  parte  Deeze  is  no  longer  law,  as  reported  in  At- 
kyns ;  and  that,  but  for  a  special  custom  giving  the  pawnee  a  general 
lien,  the  mere  deposit,  whether  of  goods  or  of  securities,  for  a  particular 

As  to  the  £29  for  packing,  I  don't  dinpnte  that  may  be  « 
lien,  like  t  Taylor  for  Clothi»t  a  Horw  to  be  ibod,  &c>;  bat  — 
to  that  gum,  we  have  •  aet-off  by  a  Debt  for  Wine. 

If  no  pledge  hy  contract,  none  from  the  oourae  of  the  trade— 
No  proof  of  any  auch  practice. 

Not  like  the  caaea  cited,  for  theae  were  for  the  price  of  the 
very  Gooda — not  for  money  lenL 
2nd  point,  aa  to  mutual  credit  within  the  Act 

That  moftt  be  in  caae  of  mataal  pecnniary  demandi^ 

[Not  been  held  ao  atrictiy.] 
Fn  the  case  of  Davia  and  Diaton,  the  Cloth  waa  aent  to  Ae 
Factor  to  be  aold,  and  this  Factor  had  a  apecial  property  in  it. 
Aflfi*.  of  Norton  Nichols,  the  Bankrupt 

He  ia-  indebted  some  £30  for  packing — Deie  is  indebted  to 
him  in  j£l5  for  Wine. 

[thia  provea  mutual  credit.] 

Wm.  Price's  AfB'.  a  Packer  for  14  yeara— never  apprehended 

that  hti  had  any  property  in  the  Gooda. 

Usual  for  him  &  other  Packers  to  buy  Gooda  for  their  Mer^ 
chaiiU,  (V  when  they  do  ao  to  name  their  principala,  dt  the 
sellf  r  debits  them  for  them. 
Mr.  Willbraham — ad  idem. 

If  the  Packer  may  lay  his  handa  on  the  Goods,  it  stop  them 
for  another  debt,  it  will  be  opening  bad  conaequenoes  to  trade. 
The  bankruptcy  do'nt  give  htm  a  greater  intereat 
Mr.  Green,  ad  idem. 


Ordered  an  account  to  be  taken,  &l  the  Money  due  on  the  1 

of  the  whole  Account  to  Pet^  to  be  deducted  out  of  the  Money 
arising  by  sale  of  the  Lancashire  Baya  in  qneation,  &  the  aurplua 
paid  to  the  Aasignees.*' 

It  will  he  perceived  from  this  extract  that  the  passage  which  Lord  Hardwicke  has  under- 
scored in  John  Baker's  affidavit  bears  out  to  a  considerable  extent,  what  Ix>rd  Hardwicke  after- 
wards said  in  Ex  parte  Ocktnden,  1  Atk.  237,  namely,  that  in  Ex  parte  Deeze  there  waa  evi. 
dence  before  him  "  that  it  was  usual  for  packers  to  lend  money  to  clothiers,  and  cloCha  to  be  a 
pledge  not  only  for  the  work  done  in  packing,  but  for  the  loan  of  money  likewise."  The  argu- 
ment of  the  Holici tor-General  also  plainly  shows,  that  thia  point  had  been  previously  made  by 
the  AUprney-Genfnil  fur  the  petitioner.  It  would  seem,  too,  that  Lord  Hardwicke,  from  under- 
t coring  BHker*^  affidavit,  dwelt  more  on  the  evidence  in  frvour  of  the  lien,  than  on  the  evidmoe 
against  it  in  Price*8  uHidsvit,  which  latter,  it  will  be  observed,  he  haa  not  underscored.  Stilt  the 
brief  memnranda  he  has  made  lietween  the  brackets  appear  to  coincide  with  the  opinion,  which 
he  is  refiorted  by  Atkyni*  to  have  expressed,  on  the  subject  of  mutual  credit;  and  they  certainly 
afford  some  ground  for  Lord  Henley *»  inference  in  his  work  on  the  bankrupt  lawa,  (Eden,  B.  !« 
180.)  that  ill  Ex  jtarle  O-hendfn,  which  occunred  six  yeara  after  the  caae  of  Ka;  ^ar/e />ee2t. 
Lord  Hariiwicke  had  rhsnufd  his  mind  upon  the  extent  of  the  enactment  aa  to  mutual  credit 
aid  took  hold  of  the  cirt'uinKtnnce  of  there  lieing  evidence  of  usage  in  Ex  parte  Deeze,  to  re> 
concile  bin  two  deci^ionn.  It  is  somewhat  extraordinary,  that  no  trace  ia  to  be  found  in  Lord 
Hatdwicke'^  iioie-hook  of  the  case  of  Ex  parte  Ockcndetu 
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purpose,  as  it  certainly  will  not  constitute  the  pawnee  a  debtor,  so  it  will 
not  amount  to  a  giving  of  credit  at  all,  unless  coupled  with  an  authority 
given  to  the  pawnee  of  selling  them,  such  power  being  given  absolutely, 
and  not  countermandable. 

But  it  is  equally  cert^iin,  that  Olive  v.  Smithy  5  Taunt.  56,  was 
decided  upon  the  assumption  that  Ex  parte  Deeze  is  a  binding  au- 
thority ;  and  when  we  find,  that  the  language  of  the  court  in  Rose  v. 
Hart  J  8  Taunt.  499,  so  materially  varies  and  narrows  the  princi- 
ple which  had  been  the  guide  in  the  former  decisions,  and  that  the 
case  itself  is  disposed  of  in  a  way  not  easily  reconcilable  with  Olive  v. 
Smithy — and  in  no  way  whatever  reconcilable  with  the  report  of  Ex 
parte  Deezey  upon  which  Olive  v.  Smith  had  been  grounded, — and  that 
the  view  now  taken  may  be  reconciled  both  with  the  latter  and  more 
correct,  or  rather  more  authentic,  opinion  of  Lord  Hardwicke,  and  with 
the  latter  and  more  correct  opinion  of  the  Court  of  Common  Pleas, — 
there  seems  to  be  no  good  reason  for  supporting  a  claim,  which  is  both 
at  variance  with  principle,  and  runs  counter  to  a  greater  weight  of  au- 
thority than  can  be  produced  in  support  of  it 

With  respect  to  the  case  of  Parker  v.  Carter j  1  C.  B.  L.  548,  it  may 
be  observed,  that  the  defendants  there  rested  their  title  to  set-off  upon  a 
lien  which  they  claimed  to  have  "as  general  agents"  of  the  bantarupt; 
and  the  report  of  the  case  in  Cooke's  Bankrupt  Laws  gives  this  as  the 
ground  of  the  decision  in  their  favour.  Lord  Chief  Justice  Gibbs,  in 
Olive  V.  Smithy  though  on  granting  the  rule  nisi  he  states  Parker  v. 
Carter  as  a  case  of  mutual  credit,  yet  afterwards,  the  particulars  having 
been  inquired  into,  seems  to  admit  that  it  was  a  case  of  lien,(a)  and,  ac- 
cordingly, he  rests  his  judgment  mainly  upon  Ex  parte  Deeze,  and  men- 
tions also  Ex  parte  BoyUy  1  C.  B.  L.  561,  and  French  v.  Fenn. 

Ex  parte  Boyle  was  the  case  of  a  client,  who  owed  a  sum  to  his  soli- 
citor for  work  done  and  money  lent,  and  who  gave  the  solicitor,  by  way 
of  loan,  his  notes  of  hand  to  a  larger  amount, — ^part  of  which  notes  were 
not  due,  and  not  paid  by  him  till  after  the  solicitor's  bankruptcy.  There 
the  notes,  being  payable  to  the  solicitor's  order  at  the  client's  bankers', 
were  treated  as  a  loan  by  the  parties ;  at  the  date  of  the  bankruptcy,  the 
lender  of  the  notes  had  become  liable  to  pay  at  all  events  the  contents 
of  them  to  holders  chosen  at  the  solicitor's  pleasure,  they  being  made 
payable  to  the  order  of  the  solicitor ;  and  nothing  could  prevent  this  lia- 
bility from  ending  in  a  debt  from  the  solicitor  to  the  client,  but  the  soli- 
tor  himself  repajring  the  money  advanced  upon  them.  The  client  could 
not,  by  any  act  of  his  own,  prevent  the  money  coming  into  the  hands 
of  the  solicitor,  or  of  the  payee  chosen  by  him,  to  a  fixed  amount,  and 
at  specified  times.  This  case,  therefore,  comes  clearly  within  the  dis- 
tinction imposed  by  the  case  of  Rose  v.  Hart  on  the  doctrine  laid  down 
in  Olive  v.  Smith.  And  the  same  observation  applies  to  Ex  parte 
fVagstaffey  13  Ves.  Q5y  where  the  credit  in  question  arose  from  an  ac- 
ceptance of  the  bankrupt,  payable  after  the  bankruptcy,  but  certainly 
payable  then. 

The  case  of  French  v.  FenUy  1  C.  B.  L.  536,  is  also  distinguishable 
from  the  one  at  the  bar ;  although  it  must  be  allowed  to  have  gone 
further  than  any  decision  which  preceded  it,  excepting  Ex  parte 
Deeze.  But  it  does  not  appear  that  the  debt,  against  which  the  price 
of  the  pearls  when  sold  was  allowed  to  be  set  off,  was  in  any  part 

(a)  See  5  Taunt  65. 
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contracted  before  the  agreement  respecting  the  pearls ;  and  Lord  Mass- 
field  expressly  says,  that  Fenn  '^  had  trusted  Cox  (the  bankrupt)  with 
other  goods,  which  in  all  probability  he  would  not  have  done,  but  for 
the  pearls  being  left  in  his  (Fenn's)  hands/'  This  would  make  the  case 
nearly  the  same  with  Dt  Mainbrayy,  Meiealf,  d  Vem.  698,  where  Lord 
CowpER  relies  mainly  upon  the  debt  set  off  being,  in  fac^  an  advance 
made  on  the  pav/n.  Lord  Mansfield,  in  French  v.  Fenuj  aeenois  also 
to  rely  much  on  the  circumstance  (peculiar  to  that  case)  of  the  other  two 
partners  in  the  adventure  (Cox  and  Holford)  having  agreed  to  allow 
Fenn  interest  on  the  money,  which  he  had  advanc^  to  pay  for  tlie 
pearls  in  the  first  instance ;  and  one  thing  is  quite  clear,  namely,  that  by 
the  nature  of  the  transaction  the  rights  of  each  partner  until  sale  being 
to  an  undivided  third,  and  Fenn  having  the  deposit  for  sale,  neither  of 
the  others  could  have  obtained  his  share, — ^nay,  both  the  others  joining 
could  not  have  obtained  their  shares,  nor  gotten  the  whole  pearls  out  of 
the  pawnee's  hands, — ^imtil  the  sale ;  which  must  at  once  render  the 
credit  to  the  pawnee  certain.  If  it  be  said,  that  Cox  might  have  assigned 
his  right  to  his  share  of  the  eventual  price,  minus  his  proportion  of  the 
purchase-money,  (in  the  same  way  that  Palmer  &  Co.,  in  the  present 
case,  might  have  assigned  their  right  to  the  conting^at  surplus,)  then,  it 
must  also  be  observed,  that  tins  consideration  takes  the  case  out  of  the 
rule  laid  down  in  Rase  v.  Hartj  and  could  not  stand  with  the  decision 
in  that  case.  Elx  parte  Deeze,  also,  was  relied  on  in  deciding  French 
V.  Fenn^  as  were  considerations  of  general  justice. 

Upon  the  whole,  then,  we  are  of  opinion,  that  the  judgment  in  this 
case  must  be  reversed ;  and  that  the  verdict  taken  by  consent,  subject  to 
the  opinion  of  the  Supreme  Court,  should  stand,  and  the  postea  be  de- 
livered to  the  plaintiffs.  The  interest,  too,  must  be  calculated  subsequent 
to  the  time  up  to  which  the  verdict  for  interest  was  takai;  and  this  must 
be  added  to  the  amount  of  the  verdict 


Ex  parte  BELL.— In  the  matter  of  BROWN.-^.  690. 

Minutn  cannot  be  vaiied,  after  the  order  ia  drawn  up  ;  aor  doea  a  notioe  of  melioii  to  vaij  te 
minutea  atop  the  drawing  op  of  the  ocdeCi 

Mr.  Swanstan  applied  to  the  court  to  vary  the  minutes  of  the  order 
in  this  case. 

Mr.  Temple,  contrit,  objected  that  the  order  was  ahready  drawn  up, 
and  that  the  application  was  too  late. 

Mr.  Swanston  replied,  that  the  order  was  drawn  up  after  the  other 
side  had  notice  of  this  motion. 

The  court  said.  The  rule  is,  that  the  minutes  cannot  be  varied  after  the 
order  has  been  drawn  up ;  and  that  a  notice  of  motion  to  vary  the  mi- 
nutes does  not  stop  the  drawing  up  of  the  order. 


Ex  parte  BRADSTOCK  and  another.— In  the  matter  of  WILSON. 

— ^p.  691. 

An  oitler  of  reference,  whether  a  contract  waa  beneficial  to  the  eatafe,  waa  made  to  the  diprtf 

regUtrar,  after  the  commiMtoner  had  refaaed  to  interfere  in  it. 
Such  an  order  ia  relactantlj  made. 
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In  this  case,  the  court  had  made  an  order  (a)  for  a  reference  to  the 
coinmissioner  to  inquire  and  report,  whether  it  would  be  for  the  benefit 
of  the  estate  of  the  bankrupt,  that  a  certain  contract,  entered  into  by  the 
assignees  for  the  sale  of  certain  property  of  the  bankrupt,  should  be 
completed. 

Mr.  Swanston,  who  appeared  for  the  petitioners,  said  that  Mr.  Com- 
missioner Evans,  before  whom  the  order  had  been  brought,  refused  to 
interfere  in  the  matter,  or  certify  whether  the  contract  would  be  bene- 
ficial, or  not ;  and  that  to  avoid  the  awkwardness  which  might  be  occa- 
sioned by  this  refusal,  the  parties  had  agreed  that  the  reference  should 
be  to  Mr.  Gregg,  one  of  the  deputy  registrars  of  this  court 

The  court  said,  that  they  always  felt  reluctance  in  making  orders  of 
this  description,  and  that  what  had  occurred  in  the  present  case  did  not 
diminish  that  reluctance ;  but  that  as  the  order  for  a  reference  had  already 
been  pronounced,  the  order  might  go  to  Mr.  Gregg,  instead  of  the  com- 
missioner. 

(a)  See  ante,  p.  461. 


•   Ex  parte  GOODWIN.— In  the  matter  of  GOODWIN.— p.  695. 

Upon  a  petition  to  annul  the  fiat,  or  rerene  the  adjudication,  the  bankrupt  ii  entitled  to  copies 
,  of  the  depositions;  and  the  proceedings  are  not  evidence  against  him,  unless  previous  notice 
*  is  given  to  him  of  the  intention  to  use  theoL 

This  was  the  petition  of  the  banlorupt,  praying  for  a  reversal  of  the 
adjudication,  imder  the  17th  section  of  the  1  &  2  WilL  4,  c.  56 ;  or  that 
the  court  would  grant  an  issue  to  try  the  fact  of  the  bankruptcy,  and 
would  also  order  the  bankrupt  to  be  furnished  with  copies  of  the  depo- 
sitions ;  the  bankrupt  undertaking  not  to  withdraw  his  petition,  or  bnng 
an  action. 

Mr.  Howard^  in  support  of  the  petition,  cited  Ex  parte  Jackson, 
2  Deac.  &  C.  601,  and  Ex  parte  Smithy  3  Deac  &  C.  101. 

Mr.  Birdj  contr^,  objected  to  the  bankrupt  being  furnished  with  the 
leopies  of  any  depositions,  except  that  of  the  act  of  bankruptcy. 

The  court  said,  that  the  bankrupt  was  entitled  to  copies  of  the  deposi- 
tions, upon  his  undertaking  not  to  withdraw  his  petition,  or  bring  any 
action,  and  filing  an  affidavit  that  he  band  fide  wanted  them  for  the  pur- 
poses of  this  petition; — Erskine,  C.  J.  adding,  that  the  respondents, 
having  filed  no  affidavit  in  answer,  had  no  case,  unless  they  depended 
on  the  depositions ;  and  that  if  they  used  the  depositions,  they  must  give 
previous  notice  to  the  bankrupt  of  their  intention  to  do  so. 

N.  B.  The  petition  was  subsequently  ordered  to  be  amended,  on  the 
bankrupt's  application,  by  confining  the  prayer  to  annul  the  fiat,  gene- 
rally, without  coming  in  under  the  17th  section. 


Ex  parte  PARRATT.— In  the  matter  of  J.  A.  BORRON.— p.  696. 

A.  and  B.,  having  a  lease  of  eertain  salt-works  for  twenty-one  years,  entered  into  articles  of 
agreement  with  the  bankrupt,  by  which  the  latter  undertook  the  manufacture  of  the  sal» ,  and 
it  was  provided,  that  the  contract  riiould  subsist  for  the  term  granted  by  the  lease,  wanting 
thraa  months;  but  that  if  there  riiouU  be  a  failure  of  brine  in  the  piu  for  ten  daya  aucoeae* 
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ively,  the  bankrupt  wm  to  be  ezonented  iirom  hit  liability  to  mana&ctnre  the  Mit,  to  in  ex- 
tent proportionate  to  the  extent  of  the  failure  of  brine.  The  bankrupt  aAerwarde  granted  in 
annuity  to  the  petitioner,  charging  it  on  the  sums  payable  to  the  bankrupt  from  A.  and  B.  fior 
the  manufiicture  of  the  salt. 
Held,  that  notwithstanding  the  possibility  of  the  discontinuance  of  the  ealt-eontract,  and  of  the 
forfeiture  of  the  lease  by  non-payment  of  rent,  or  non*performanoe  of  oorenants^.  the  annni^ 
was  capable  of  valuation. 

This  was  the  petition  of  a  creditor,  praying  that  the  assignees  might 
be  ordered  to  account  to  the  petitioner  for  the  proceeds  of  the  sale  of  the 
bankrupt's  interest  in  an  agreement  relating  to  certain  salt-works,  which 
it  was  contended  was  chargeable  with  an  annuity  payable  to  the  peti- 
tioner; or  that  the  commissioners  might  be  directed  to  ascertain  the 
value  of  the  annuity,  and  the  petitioner  be  admitted  a  creditor  for  the 
amount  of  such  value.    The  following  were  the  facts : — 

Messrs.  Broughton  and  Sutton,  being  lessees  of  certain  brine-pits  and 
salt-works  at  Anderton  in  Cheshire,  for  the  remainder  of  a  term  of 
twenty-one  years  commencing  from  1828,  on  the  26th  of  January,  1830, 
entered  into  articles  of  agreement  with  the  bankrupt,  by  which  the  bank- 
rupt undertook  to  manufacture  certain  stated  quantities  of  salt  annually 
for  the  benefit  of  Broughton  and  Sutton,  "  for  the  term  or  time,  and 
upon,  under,  and  subject  to  the  several  contracts,  conditions,  and  agree- 
ments hereinafter  contained;"  and  by  a  subsequent  covenant  it  was 
declared,  "  that  the  contract  hereby  made  shall  subsist  and  continue  for 
the  term  of  twenty-one  years  (wanting  three  months)  from  July,  1828." 
And  it  was  provided, "  that  in  case  at  any  time  or  times  during  the  con- 
tinuance of  the  said  contract,  there  should  be  a  failure  of  brine  in  the 
pits  belonging  to  the  said  salt-works,  enduring  for  the  space  of  ten  days 
successively,  the  said  J.  A.  Borron,  during  the  continuance  of  such  defi- 
ciency, should  be  exonerated  from  his  liability  to  manufacture  salt  under 
the  said  contract,  to  an  extent  proportioned  to  the  extent  of  the  failure 
of  brine," 

At  the  date  of  these  articles,  Broughton  and  Sutton  agreed  to  become 
partners  with  one  Reid  and  the  petitioner,  in  the  mamifacturc  and  sale 
of  salt ;  and  the  above  agreement  with  the  bankrupt  was  declared  to  be 
for  the  benefit  of  that  partnership. 

On  the  28th  of  January,  1830,  the  bankrupt  and  the  petitioner  agreed 
to  become  partners  together,  as  to  the  matters  specified  in  the  above 
articles  of  agreement,  and  thereupon  executed  a  partnership  deed.  But 
in  June,  1833,  it  was  agreed  between  the  petitioner  and  the  bankrupt, 
that  the  petitioner  should  retire  from  that  partnership  and  assign  his 
interest  to  the  bankrupt,  in  consideration  of  an  annuity  of  d8400,  to  be 
paid  to  him  during  the  continuance  of  the  agreement  between  Broi^hton 
and  Sutton  and  the  bankrupt.  On  the  6th  of  August,  1833,  a  deed  of 
dissolution  was  accordingly  executed  between  the  bankrupt  of  the  first 
part,  A.  Borron,  his  brother,  of  the  second  part,  and  the  petitioner  of  the 
third  part,  whereby  the  partnership  between  the  bankrupt  and  the  peti- 
tioner was  dissolved ;  and  the  petitioner,  in  consideration  of  an  aimuity 
of  £400  thereby  secured,  sold  to  the  bankrupt  ^'all  the  use  and  interest 
of  the  petitioner  in  the  copartnership,  and  in  the  profits,  and  in  the  part- 
nership effects."  And  the  bankrupt  and  his  brother,  for  themselves, 
their  executors  and  administrators,  jointly  covenanted  that  they  or  one 
of  them  would,  during  the  continuance  of  the  articles  of  agreement  of 
the  26th  of  January,  1830,  pay  to  the  petitioner  an  armuity  of  JB400,  and 
that  such  annuity  should  be  a  charge  on  the  sums  payable  to  the  bank 
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nipt  for  the  manufacture  of  salt  under  those  articles  of  agreement.  The 
dissolution  of  partnership  between  the  petitioner  and  the  bankrupt  took 
place  accordingly,  and  was  advertised  in  the  Gazette. 

The  annuity  of  je400  was  regularly  pigiid  by  the  bankrupt  to  the  peti- 
tioner until  December,  1833.  In  August,  1834,  the  fiat  issued  against 
Borron.  In  September,  1834,  the  petitioner  and  Reid  retired  from  the 
partnership  between  Broughton,  Sutton,  the  petitioner,  and  Reid.  The 
annuity  was  valued  at  JS4483  at  the  bankruptcy,  and  the  petitioner  ap- 
pUed  to  prove  for  that  sum ;  but  the  proof  was  rejected,  on  the  ground 
that  the  annuity  depended  on  contingencies  not  capable  of  valuation. 

It  was  stated  in  the  petition,  that  the  assignees  had  made  some  bar- 
gain, for  a  sale  of  a  portion  of  the  bankrupt's  property,  for  jeiTOO,  which 
included  the  bankrupt's  interest  under  the  articles  of  agreement  with 
Broughton  and  Sutton ;  and  the  petitioner  claimed  to  be  entitled  to  have 
a  proportion  of  the  proceeds  of  such  sale  appUed  towards  payment  of 
the  value  of  his  annuity. 

The  prayer  was  for  an  account  of  these  proceeds,  and  that  the  same 
might  be  applied  in  part  payment  of  the  sum  of  je4483,  the  value  of  the 
annuity,  and  the  petitioner  be  permitted  to  prove  for  the  difference ;  or 
that  the  petitioner  might  be  admitted  a  creditor  for  the  whole  of  such 
value. 

Mr.  S.  SharpCj  in  support  of  the  petition.  The  first  question  is,  whe- 
ther the  annuity  of  J6400,  granted  to  the  petitioner  by  the  deed  of  the 
8th  of  August,  1833,  is  one  on  which  a  value  can  be  set.  The  objection 
raised  on  the  other  side  is,  that  the  annuity  was  granted  for  an  indefinite 
period,  namely,  during  the  existence  of  the  salt  contract  between 
Broughton  and  Sutton  and  the  bankrupt,  arid  that  it  cannot  therefore  be 
valued.  But  it  was  decided  in  Ex  parte  Saxe,  2  Dea.  &  C.  172,  that 
though  a  value  could  not  be  set  upon  the  consideration  for  granting  an 
annuity,  where  the  giving  up  of  a  business  constituted  the  consideration, 
yet  that  the  annuity  itsetf  could  be  valued.  [Sir  G.  Rose.  Was  notice 
given  to  Broughton  and  Sutton  of  the  annuity  of  £400  being  charged  by 
the  bankrupt  on  the  sums  payable  to  him  from  them  for  the  manufac- 
ture of  salt  ?]  The  petitioner  was  then  a  partner  with  Broughton  and 
Sutton,  and  notice  to  him  would  be  of  course  notice  to  them. 

Sir  G.  Rose. — Notice  to  one  partner  is  undoubtedly  notice  to  all,  if 
given  touching  a  partnership  transaction,  or  in  the  ordinary  course  of 
paitnership  transactions,  but  not  otherwise. 

EasKiNE,  C.  J. — Ex  parte  Burbridgej  1  Dea.  131,  decides  that  the 
mere  knowledge  of  one  partner  is  not  enough,  but  that  regular  notice 
must  be  given. 

Mr.  Swqnstany  and  Mr.  Bacon^  for  the  assignees.  The  commissioners 
were  right  in  rejecting  this  proof;  for  the  payment  of  the  annuity  de- 
pends upon  60  many  contingencies,  that  it  is  utterly  incapable  of  valua- 
tion. It  is  only  payable  during  the  continuance  of  the  articles  of  agree- 
ment of  January,  1830 ;  but  the  continuance  of  that  agreement  depends 
upon  the  terms  of  the  lease  of  the  salt-works  granted  to  Broughton  and 
Sutton.  It  is  material  for  the  decision  of  this  question,  therefore,  that 
that  document  should  be  before  the  court ;  for  it  will  be  impossible  for 
the  court  to  determine,  without  reference  to  the  lease,  what  is  the  dura- 
tion of  the  contract  between  Broughton  and  Sutton  and  the  bankrupt 
[Sir  J.  Caoss.  That  contract  recites  the  lease,  and  the  subsequent  con- 
tract between  the  petitioiier  and  the  bankrupt  refers  to  the  terms  of  the 
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previous  contract  Is  not  each  party  then  bound  by  that  recital?  If 
either  party  impugns  the  correctness  of  it,  ought  he  not  to  prove  it  to  be 
incorrect  ?]  If  the  production  of  the  lease  would  diow  that  its  continu* 
ance  did  not  depend  upon  the  lapse  of  time  merely,  but  upon  other  acts 
and  circumstances,  that  would  be  quite  sufficient  for  our  case.  [Ebskikc, 
C.  J.  I  presume  the  lease  would  only  be  forfeited  by  acts  of  waste,  or 
other  wrongful  acta]  That  does  not  appear ;  it  may  be  forfeited  by 
various  breaches  of  covenant,  of  which  we  know  nothing ;  and  therefore 
the  petitioner  ought  to  satisfy  the  court  on  tfiis  head,  by  the  production 
of  the  lease  itself.  The  contract  to  pay  the  annuity  is  to  subsist  <miy 
during  the  continuance  of  the  agreement  of  January,  1830,  and  tliat 
agreement  is  only  co-extensive  with  the  lease.  Moreover,  the  parties  to 
that  agreement  contemplated  the  determination  of  it,  or  at  any  rate  the 
discontinuance  of  it,  by  other  means  than  even  the  determination  of  the 
lease,  namely,  by  a  failure  of  brine  in  the  pits  belonging  to  the  salt-worics. 
Who  can  determine,  then,  the  value  of  an  annuity,  which  depends  upon 
such  accidental  circumstances,  as  well  as  the  acts  or  omissions  of  a  third 
party  ?  Would  a  Court  of  Law  determine  that  the  annuity  in  this  case 
was  payable  absolutely  before  the  year  1749,  until  which  period  the 
lease  would  not  expire  by  effluxion  of  time  ?  The  54tfa  section  of  the 
bankrupt  act  directs  the  commissioners  to  ascertain  the  value  of  the  an- 
nuity, and  that  for  such  value  so  ascertained  the  creditor  shall  be  per- 
mitted to  prove.  Now,  though  it  is  admitted  that  an  annuity  payable 
on  a  contingency  may  be  provable,  yet  the  proof  will  depend  upon  whe- 
ther the  contingency  is  capable  of  calculation.  The  lease  of  the  sah 
works  was  determinable  upon  other  events  than  the  mere  lapse  of  time, 
such  as  the  non-payment  of  the  rent,  or  the  non-performance  of  cove- 
nants; in  either  of  which  cases  the  lease  would  become  forfeited,  and 
this  quite  independent  of  the  control  of  the  bankrupt  The  salt  contract 
would  then  be  necessarily  determined,  for  it  was  never  the  intention  of 
the  parties  that  that  contract  was  to  survive  the  lease.  [Erskine,  C.  J. 
If  the  lease  had  been  forfeited  by  the  act  of  the  lessees,  ihe  bankrupt 
would  have  had  a  right  of  action  against  theni  for  the  damage  li^  might 
have  sustained  from  the  forfeiture.]  Still,  as  the  annuity  was  to  depend 
on  the  duration  of  the  salt  contract,  and  the  latter  was  dependent  on  the 
uncertain  existence  of  the  lease,  how  can  the  value  of  the  annuity  be 
ascertained  by  any  possible  mode  of  calculation  ? 

But,  further,  it  appears  from  the  affidavits  filed  on  the  part  of  the 
respondents,  that  the  petitioner  has  by  his  own  acts  determined  to  cou- 
tract  for  the  annuity  between  him  and  the  bankrupt ;  for,  in  January, 
1834,  the  bankrupt  told  the  petitioner,  that  a  docket  had  been  struck 
against  him ;  upon  which  the  petitioner,  in  February  following,  gave 
orders  to  carry  on  the  salt-making  for  his  own  benefit ;  since  which  time 
the  bankrupt  has  ceased  to  receive  any  moneys  firom  Bronghton  and 
Sutton  for  manufacturing  salt,  nor  have  the  assignees  interieaned  in  the 
matter  since  the  bankruptcy.  Having,  therefore,  treated  the  annuity 
contract  as  a  nullity,  the  petitioner  cannot  now  claim  any  benefit  from  it 

Then,  as  to  the  objection  of  the  want  of  notice  to  Broughton  and 
Sutton  of  the  charge  on  the  salt  contract  in  fitvour  of  the  petitioner,  the 
annuity  contract  made  by  the  petitioner  with  the  bankrupt  was  not  a 
partnership  transaction  of  the  firm  of  Broughton,  Sutton,  Parmtt,  aod 
Reid,  but  was  merely  a  private  transaction  of  Panratt's.  The  private 
knowledge  of  Parratt,  therefore^  cannot  be  oonaidered  as  mtke  to  the 
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other  members  of  the  partnership ;  and  all  the  interest  of  the  bankrupt 
in  the  salt  contract  must  consequently  be  taken  to  have  been  in  his  order 
and  disposition  at  the  time  of  his  bankruptcy. 

Mr.  Sharpe,  in  reply,  was  stopped  by  the  court 

Ebskine,  C.  J. — ^The  court  is  of  opinion,  that  the  petitioner  is  entitled 
to  prove  for  the  value  of  his  annuity.  The  claim  to  prove  is  founded 
on  the  covenant,  contained  in  the  deed  of  8th  August,  1833,  to  pay  an 
annuity  of  £400  to  the  petitioner  during  the  continuance  of  certain  arti- 
cles of  agreement,  which  were  entered  into  by  Broughton  and  Suttoi) 
with  the  bankrupt  for  the  manufacture  of  salt.  The  commissioners 
seem  to  have  rejected  the  proofs  because  the  annuity  was  for  so  unde- 
fined and  imcertain  a  period,  that  they  could  not  put  a  value  on  it. 
and  that  the  value  was  incapable  of  calculation.  If  the  court  were 
satisfied  of  this  fact,  its  decision  would  necessarily  follow,  that  the  com- 
missioners were  right  in  rejecting  the  proof.  But  it  appears  to  me,  that 
the  term  for  which  the  annuity  was  granted  is  definite  and  certain.  By 
the  deed  of  dissolution  of  the  partnership  between  the  petitioner  and 
bankrupt,  the  annuity  is  to  be  paid  during  the  continuance  of  certain 
articles  of  agreement  of  January,  1830,  to  which  we  must  therefore 
refer,  in  order  to  ascertain  its  duration.  Now,  on  reference  to  those 
articles,  it  appears  that  Borron  undertakes  to  manufacture  salt,  for  the 
benefit  of  Broughton  and  Sutton,  for  the  term  or  time  thereinafter  men- 
tioned ;  and  we  find  that  the  time  after  mentioned  in  the  articles  is,  for 
the  term  of  21  years,  minus  three  months,  from  July,  18)28.  That  term 
must,  therefore,  be  the  period  of  time  for  which  the  annuity  is  payable. 
It  was  clearly  in  the  contemplation  of  the  parties  to  the  deed  of  August, 
1833,  that  the  petitioner  should  receive  the  annuity  till  the  end  of  the 
21  years,  if  the  petitioner  lived  so  long. 

Then  it  is  contended  by  the  petitioner,  that  he  has  not  only  a  right  to 
prove  for  the  value  of  the  annuity,  but  that  he  has  also  a  lien  on  the 
proceeds  of  the  sale  of  the  bankrupt's  interest  in  the  salt  contract.  It 
has  been  stated,  that  the  assignees  have  made  some  bargain  relative  to 
a  portion  of  the  bankrupt's  property,  which  included  his  interest  in  the 
salt  contract,  and  that  they  have  gained  by  the  bargain  J61700.  But 
how  the  fact  is,  does  not  appear  in  evidence.  As  to  that,  an  inquiry 
may  be  directed ;  but  I  confess  it  appears  to  me,  that  no  satisfactory 
result  would  arise  to  the  petitioner  from  such  inquiry ;  for  the  assignees 
can  hardly  have  received  any  pecuniary  advantage,  by  the  sale  of  a 
contract  for  the  personal  services  of  the  bankrupt.  If  the  petitioner, 
however,  chooses  to  take  the  inquiry,  at  the  hazard  of  costs,  there  can 
be  no  objection  to  his  doing  so.  But  the  inquiry  should  at  the  same 
time  be  extended  to  the  fact,  whether  notice  was  given  to  Broughton 
and  Sutton  of  the  charge  on  the  bankrupt's  interest  in  the  salt  contract ; 
for,  otherwise,  the  property  would  be  in  the  order  and  disposition  of  the 
bankrupt. 

Sir  J.  Cboss. — At  one  time  during  the  argument,  I  entertained  some 
doubt  on  the  point ;  but,  on  referring  to  the  articles  of  agreement  of 
January,  1830, 1  am  satisfied  that  the  period,  for  which  the  annuity  was 
payable,  was  a  definite  and  certain  period,  namely,  for  the  term  of 
twenty-one  years,  wanting  three  months,  as  specified  in  that  agreement. 

Sir  G.  Rose. — It  is  impo^-Kie  to  say  that  the  doubts  of  the  commis- 
f loners,  as  to  the  petitionee.*  ^j^rht  to  make  this  proof,  were  not  fairly 
entertained  by  them,  thoi|fv|^  [^f^  judgment  appears  to  me  to  be  incor- 
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rect;  for  I  think,  upon  the  whole,  that  the  petitioner  is  entitled  to 
prove  for  the  vaUie  of  the  annuity.  But  some  check  should  be  laid 
upon  the  dividend,  in  order  that  any  equities  belonging  to  the  estate  may 
be  worked  out.  When  time  is  the  ingredient  of  a  contract  to  pay  an 
annuity,  that  furnishes  a  means  to  calculate  its  value.  Upon  a  reference 
to  the  deed  of  August,  1833,  we  find  that  the  annuity  is  not  determina- 
ble by  the  death  of  the  grantor ;  for  he  covenants  for  himself,  his  execu- 
tors, and  administrators.  Then,  on  referring  to  the  agreement  of  Ja- 
nuary, 1830,  we  find,  that  a  failure  of  brine  in  the  pits  belonging  to  the 
salt-works  is  the  only  circumstance  provided  for  determining  the  con- 
tract. The  mere. possibility,  that  the  lease  from  the  ground  landlord 
might  be  forfeited  by  the  non-payment  of  rent  or  the  non-performance 
of  covenants,  is  not  sufiicient,  I  think,  to  prevent  a  valuation  being  put 
on  this  annuity.  It  appears  to  me,  therefore,  that  the  petiUoner  ought 
to  be  permitted  to  prove  for  the  value  of  the  annuity, — such  value  to  be 
calculated  with  reference  to  the  term  specified  in  the  articles  of  agree- 
ment of  January,  1830. 

Mr.  Sharpe  said,  that  after  what  had  fallen  from  the  court,  the  peti- 
tioner abandoned  all  claim  of  lien. 

The  order  was,  that  the  petitioner  might  prove  for  the  value  of  the 
annuity,  abandoning  all  claim  of  lien  as  against  the  assignees, 
but  without  prejudice  to  any  claim  against  other  parties. 


Ex  parte  ABRAHAM  HILTON  LEES.— In  the  matter  of  JOHN 
LEES,  J.  A.  SMITH,  and  ABRAHAM  HILTON  LEES: 

and 
Ex  parte  HEATHERLY  and  another. — In  the  same  matter. — ^p.  705. 

B.,  a  minor,  living  with  A.,  his  father,  takes  an  active  part  in  hia  iatber*0  btisineas,  who  puts  hif 
son's  name  over  his  door  in  conjunction  with  bis  own.  The  father,  withoat  any  authority 
from  his  son,  enters  into  an  agreement  with  C.  to  become  a  partner  with  him  in  a  sepazate 
trade,  and  signs  this  agreement  in  his  son's  name,  as  well  aa  that  of  himself.  After  B.  be- 
comes of  age,  a  joint  fiat  is  issued  against  A.,  B.,  and  C,  upon  a  debt  contracted  with  that 
firm  b«fore  B.  attained  his  majority ;  and  the  only  evidence  to  prove  that  B.  was  a  partner 
with  C.  is,  the  agreement  signed  by  the  father,  and  the  fact  of  B.'s  name  appearing  over  his 
father's  door,  but  not  over  the  door  of  C. : — Htld^  that  B.  was  not  precluded,  under  these  cir- 
cumatancea,  from  petitioning  to  annul  the  fiat  on  the  ground  of  in^ncy. 

The  first  of  these  petitions  was  presented  by  one  of  the  bankrupts 
to  annul  the  fiat,  on  the  ground  of  his  infancy.  The  second  petition 
was  by  the  assignees  under  a  previous  separate  fiat  against  John  Lees, 
to  annul  the  subsequent  joint  fiat,  on  the  same  ground. 

It  appeared  that  Abraham  Hilton  Lees  had  carried  on  business  with 
his  father,  as  a  provision-dealer,  under  the  firm  of  John  Lees  &  Son, 
which  firm  was  painted  on  the  outside  of  the  shop  by  the  directions  of 
the  father,  when  the  son  was  only  sixteen  years  of  age ;  the  son  con- 
tinuing to  live  with  his  father  from  that  period,  and  forming  part  of  his 
family.  The  father  subsequently  agreed  with  J.  A.  Smith,  to  admit  the 
latter  as  a  partner  in  a  distinct  concern  in  the  truck  trade,  which  wa5 
carried  on  at  a  different  shop  in  the  same  town,  called  the  Shakespeare 
shop.  The  father  entered  into  the  agreement  with  Smith  in  the  name 
of  his  son,  as  well  as  his  own ;  but  the  son  swore  that  he  was  not  a 
party  to  that  agreement,  that  he  never  authorized  his  father  to  use  his 
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name  in  maHij^ig  it-^nd  that  he  never  interfered  in  any  way  in  the  truck 
business,  jfw^a  alleged,  also,  that  the  petitioning  creditor  knew  the 
son  was  jfiSt  of  age  when  the  alleged  petitioning  creditor's  debt  was 
con^^'^cted.  On  the  21st  of  August,  1835,  a  separate  fiat  was  issued 
'against  John  Lees,  the  father ;  and  in  December  following  a  joint  fiat 
against  J.  Lees,  A.  H.  Lees,  and  J.  A.  Smith,  which  latter  fiat  it  was 
the  object  of  both  petitions  to  annul. 

Mr.  Spence,  in  support  of  the  first  petition.  We  admit  that  the  son 
traded  as  an  infant  with  his  father  in  the  provision  business,  but  not  in 
the  particular  trade  in  respect  of  which  he  was  made  a  bankrupt.  This 
case  is  distinguishable  from  that  of  Ex  parte  Watson,  16  Ves.  265, 
where  the  bankrupt  held  himself  forth  to  the  world  as  an  adult  and  siii 
juris  J  and  had  traded  in  that  charswjter  for  two  years ;  for  that  was  a 
case  of  fraud,  and  Lord  Eldon,  therefore,  dismissed  the  bankrupt's 
petition  to  supersede,  and  left  him  to  his  action.  And  it  is  equally  dis- 
tinguishable from  those  cases  where  a  feme  covert  is  not  allowed  to 
avail  herself  of  her  coverture,  after  denying  to  her  creditor  that  she  is  a 
married  woman;  Partridge  v.  Clarky  5  T.  R.  194;  Wilkins  v.  Wetherilly 
3  Bos.  &  P.  220.  But  where  there  is  no  fraud  practised  by  a  married 
woman,  or  an  infant,  they  may  both  avail  themselves  of  their  coverture 
and  infancy,  although  they  even  make  a  representation  to  their  creditor 
founded  on  a  mistake;  Pitt  v.  Thompson^  1  East,  16.  And  where  the 
thing  done  by  an  infant  is  absolutely  void,  on  the  ground  of  infancy, — 
as  where  a  warrant  of  attorney  has  been  given  by  him, — a  Court  of  Law 
has  refused  to  confirm  it,  although  the  infant  appeared  to  have  given  it, 
knowing  that  it  was  not  valid,  for  the  purpose  of  collusion ;  Saunder- 
son  V.  Marr,  1  H.  B.  73. 

Sir  G.  Rose. — ^As  there  is  another  petition  by  a  third  party  to  annul 
the  fiat  on  the  ground  of  infancy,  the  fiat  must  inevitably  be  annulled. 
The  only  question  on  the  petition  of  the  bankrupt  is,  as  to  the  costs  of 
that  petition ;  which  will  depend  upon  whether  he  held  himself  out  to 
the  petitioning  creditor  and  others  as  a  partner  in  the  truck  concern. 

Erskine,  C.  J. — ^There  are  two  points  on  which  the  court  must  be 
satisfied  in  determining  the  question  of  costs :  first.  That  A.  H.  Lees 
was  never  a  partner  with  Smith,  nor  ever  sanctioned  the  agreement 
entered  into  by  his  father  with  Smith ;  secondly.  That  the  petitioning 
creditor  knew  that  A.  H.  Lees  was  not  of  age  when  the  debt  was  con- 
tracted. 

Mr.  Bethell  appeared  in  support  of  the  second  petition,  and  merely 
wished  to  have  a  safe  fiat 

Mr.  Swanstonj  and  Mr.  Faher,  for  the  assignees  under  the  second 
fiat  The  cases  cited  do  not  apply  to  this ;  for  here  the  bankrupt,  A.  H. 
Lees^  was  of  age  when  the  joint  fiat  issued ;  and  it  is  admitted,  that  he 
had  previously  held  himself  out  to  the  world  as  a  trader  in  partnership 
with  his  father.  In  Belton  v.  Hodges,  9  Bing.  365,  (23  E.  C.  L.  R.  309,) 
where  a  commission  of  bankrupt  against  an  infant  was  held  to  be  void, 
the  court  expressly  reserved  its  opinion  as  to  what  might  have  been  the 
result,  if  the  commission  had  been  taken  out  against  an  adult,  who  had 
previously  traded  as  an  infant, — as  in  the  present  case.  Lord  Chief  Jus- 
tice TiNDAL,  in  delivering  the  judgment  of  the  court,  says, "  We  are  not 
called  upon  to  consider,  whether  a  commission  taken  out  against  a  per- 
son after  his  full  age,  upon  a  petitioning  creditor's  debt,  a  trading,  and 
HCt  of  bankruptcy,  durmg  his  infancy,  may,  or  may  not,  be  supported 
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In  that  case  the  conduct  and  acts  of  the  bankrupt,  after  he  attained  his 
full  age,  may  have  been  such  as  to  confirm  the  debt  of  the  petitioning 
creditor,  and  the  several  contracts  which  he  made  in  his  trade,  so  as  to 
enable  him  to  be  considered  such  a  trader  as  might  commit  an  act  of 
bankruptcy." 

Mr.  Whitmarshy  for  the  petitioning  creditor  under  the  second  fiat 
As  the  question  of  costs  is  to  depend  on  the  fact,  whether  A.  H.  Lees 
held  himself  out  to  the  world  as  of  full  age,  and  whether  the  petition- 
ing creditor  knew  that  he  was  an  infant,  it  may  be  material  to  refer  the 
court  to  an  examination  of  A.  H.  Lees  before  the  commissioners;  in 
which  he  admits  that  his  name  was  over  the  door  of  his  father's  shop, 
and  that  in  1834  he  claimed  to  vote  in  the  election  of  a  member  of  Par- 
liament, as  a  person  of  full  age. 

Mr.  Spence,  in  reply,  was  stopped  by  the  court. 

Erskixe,  C.  J. — The  question,  as  to  the  validity  of  the  joint  fiat,  is 
brought  before  the  court  on  two  petitions,  the  fiirst  petition  being  pre- 
sented on  the  part  of  the  bankrupt,  A.  H.  Lees, — and  the  second  on  the 
part  of  the  assignees  under  a  former  fiat.  The  fact  is  indisputable,  that 
A.  H.  Lees  was  a  minor  at  the  time  of  the  contracting  of  the  petition- 
ing creditor's  debt.  That,  of  itself,  is  a  complete  ground  for  a  super- 
sedeas, unless  A.  H.  Lees  held  himself  out  generally  to  the  world  as  a 
trader  in  partnership  with  his  father  and  Smith,  and  induced  persons  to 
^ive  him  credit  as  a  party  of  full  age.  It  appears,  certainly,  that  he 
was  held  out  to  the  world  as  a  trader  in  partnership  with  his  father,  by 
his  name  being  painted  over  the  door  in  conjunction  with  his  father's. 
But  something  more  than  this  must  have  been  done  by  him,  to  remlrr 
liim  liable  even  as  a  partner  with  his  father.  He  must  have  held  him- 
self out  to  his  father's  customers,  and  have  dealt  with  them  as  an  adult. 
For  the  mere  fact  of  a  youth  of  only  sixteen  years  of  age,  as  in  the  pre- 
sent case,  permitting  his  name  to  be  put  over  the  door  of  his  father's 
shop,  would  not  of  itself  be  enough  to  deceive  the  customers  resorting 
to  that  shop,  and  induce  them  to  believe  that  the  son  was  of  age;  and  hero 
it  is  alleged  in  the  petition,  that  the  petitioning  creditor  knew  the  sou 
was  not  of  age — a  fact  which  the  petitioning  creditor  does  tiot  expressly 
deny;  for  he  nowhere  says,  that  he  believed  him  to  be  of  age  at  the  time 
of  the  contracting  of  his  debt,  or  was  deceived  by  his  name  being  put  over 
his  father's  door.  In  the  case  of  Ex  parte  Watson^  where  Lord  Eldox 
dismissed  the  bankrupt's  petition  to  supersede,  he  proceeded  on  th ' 
ground  that  the  bankrupt  had  expressly  held  himself  out  to  the  woriil 
as  an  adult.  I  am  of  opinion,  therefore,  that  the  banlarupt,  A.  H.  Liees, 
by  the  mere  circumstance  of  his  name  being  painted  over  the  door,  hns« 
not  so  held  himself  out  of  the  world  as  an  adult,  and  that  he  is  entitle^! 
to  an  order  for  annulling  the  fiat. 

But  there  is  another  point  to  be  considered  in  the  present  case.  Tlie 
fiat  now  sought  to  be  annulled  is  a  joint  fiat  against  three  partners;  and 
the  only  evidence  of  partnership  is  an  agreement  entered  into  by  the 
father,  on  behalf  of  himself  and  his  son,  with  J.  A.  Smith.  The  poiur, 
therefore,  that  we  have  to  determnie  on  this  part  of  the  case  is,  whether 
A.  H.  Lees  authorized  his  father  to  enter  into  this  agreement  with  Smith. 
Now,  it  is  positively  sworn  by  the  son,  and  not  denied,  that  he  never 
gave  any  authority  to  his  father  to  enter  into  this  agreement,  and  thai 
lie  never  interfered  in  any  way  in  the  business,  which  was  the  subject 
«uch  of  agreement.    On  both  grounds,  therefore,  the  fiat  is  supersedable, 
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and  I  think  with  costs.  For  the  only  ground  on  which  the  petitioning 
creditor  has  attempted  to  support  the  fiat  is,  that  no  case  has  been 
decided  where  a  commission  of  bankruptcy  has  been  superseded,  which 
has  been  issued  against  an  adult  on  a  previous  trading  as  an  infant. 

Sir  J.  Cross. — It  does  not  seem  to  me,  that  there  was  any  deception 
practised  by  this  young  man,  so  as  to  induce  the  persons  coming  to  his 
father's  shop  to  believe  that  he  was  of  full  age,  and  to  deal  with  him  as 
one  sui  juris;  for,  according  to  all  appearances,  he  was  not  emancipated 
when  the  petitioning  creditor's  debt  was  contracted,  but  was  living  with 
his  father,  and  formed  part  of  his  father's  family ;  and  the  putting  his 
name  over  the  door  was  an  act  of  the  father,  not  an  act  of  the  son.  As 
to  his  claiming  a  vote  at  the  election  of  a  member  of  Parliament,  it 
appears  that  he  was  challenged  on  that  occasion  as  being  under  age, 
and  his  vote  for  that  reason  disputed.  That  very  circumstance  shows 
the  general  opinion  that  prevailed  as  to  his  minority.  But  the  question 
in  this  case  is,  not  whether  he  was  a  trader  in  partnership  with  his 
father,  but  whether  he  ever  traded  in  partnership  with  Smith.  Now,  it 
is  not  pretended  that  his  name  ever  appeared  over  Smith's  door ;  and 
the  only  evidence  that  has  been  offered  to  prove  him  a  partner  with 
Smith,  is  the  agreement  entered  into  with  Smith  by  the  father,  who 
thought  fit  to  use  his  son's  name  without  his  authority.  On  the  21st  of 
August  a  fiat  in  bankruptcy  issued  against  the  father,  when,  of  course, 
there  was  an  end  of  all  trading  with  the  father.  I  think  it  was  a  wrong 
and  wilful  act  of  the  petitioning  creditor  to  make  the  son  a  bankrupt, 
and  that  the  joint  fiat  ought  therefore  to  be  annulled,  at  the  costs  of  the 
petitioning  creditor. 

Sir  6.  Rose  concurred. 

Ordered,  that  the  joint  fiat  should  be  annulled  at  the  costs  of  the 
petitioning  creditor;  and  that  the  proceedings  under  it  should 
be  transferred  to  the  proceedings  under  the  separate  fiat  against 
the  father. 


Ex  parte  SAMUEL  BIGNOLD.— In  the  matter  of  WILLIAM  JOHN 
BRERETON.— p.  712. 

The  Norwich  Bank,  haring  a  branch  establishment  atFoulsham,  sixteen  miles  from  Norwich,  open 
an  account  with  B.,  a  customer,  residing  twenty  miles  from  Norwich,  and  give  him  a  credit 
with  the  branch  bank  for  such  adrances  as  he  may  require.  B.  receives  various  sums  from 
time  to  time  from  the  branch  bank,  which  he  does  not  draw  for  in  the  regular  way,  but  applies 
for  by  letter  to  the  agents  at  the  branch  bank  when  he  wants  them,  and  every  week  gives  the 
agent  an  unstamped  check,  post-dated,  for  the  amount  of  the  advances  during  the  preceding 
week,  which  the  agent  transmits  to  the  bank  at  Norwich,  as  a  voucher  for  himself: — 

Htld^  that  this  was  not  a  draft  or  order  issued  for  the  payment  of  money  to  the  bearer  on  demand, 
within  the  meaning  of  the  13th  section  of  the  stamp  act,  55  Geo.  2,  c.  1S4;  and  that  the 
bankers  were  not  subject  to  the  penalties  imposed  by  that  section  for  paying  money  on  an 
unstamped  check,  post-dated,  or  issued  beyond  the  prescribed  distance. 

A  customer  issues  unstamped  checks  more  than  fifteen  miles  from  the  bank  on  which  they  are 
drawn.  The  bankera  are  not  liable  to  the  penalties  of  the  stamp  act  for  paying  such  checks, 
unless  they  know  that  the  checks  were  issued  beyond  the  prescribed  distance,  or  did  not  truly 
specify  the  place  where  they  were  issued. 

But  striking  balances  in  a  running  account  between  a  banker  and  a  customer,  will  not  prevent 
the  operation  of  the  penal  section  of  the  stamp  act 

An  offer  of  composition  by  the  acceptor  of  several  bills  of  exchange  to  the  holder,  in  the  presence 
of  the  drawer,  accompanied  by  a  declaration  that  the  acceptor  could  not  and  would  not  pro- 
vide for  them  when  due,  does  not  dispense  with  the  necessity  of  presenting  them  when  due, 
and  giving  notice  of  their  dishonour  to  the  drawer,  although  die  drawer  urged  the  holder  to 
agree  to  the  eompoaitton. 
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This  was  a  petition  for  the  proof  of  a  debt  on  behalf  of  the  Norfolk 
and  Norwich  Joint  Stock  Banking  company,  under  the  following  cir 
cumstances : — 

The  company  was  established  under  the  authority  of  the  7  Geo.  4, 
c.  46,  and  the  petitioner  was  the  resident  director,  and  one  of  the  public 
officers  of  the  company,  duly  returned  and  certified  as  such,  according 
to  the  provisions  of  that  act,  and  in  whose  name,  as  such  public  officer, 
proceedings  under  amy  fiat  in  bankruptcy  on  behalf  of  the  company  are 
thereby  authorized  to  be  prosecuted.  The  principal  establishment  of  the 
company  was  at  Norwich,  but  they  had  branch  banks  at  Foulsham,  and 
at  Fakenham,  in  the  county  of  Norfolk.  The  Foulsham  branch  bank, 
which  was  more  than  fifteen  miles  from  Norwich,  was  managed  by 
their  agent,  Mr.  Waller.  The  bankrupt  was  a  banker  residing  at  Brin- 
ton,  which  is  twenty  miles  distant  from  Norwich,  but  is  only  seren  miles 
from  Foulsham,  and  nine  from  Fakenham ;  and  he  had  credit  with  the 
Norwich  bank  for  such  sums  as  he  might  require  in  the  course  of  his 
business.  For  the  convenience  of  the  bankrupt,  Mr.  Waller  was  in  the 
habit  of  supplying  him  with  the  amount  of  cash  for  which  he  had 
occasion  on  the  receipt  of  notes  or  letters  addressed  by  himself  or  his 
clerk  to  Mr.  Waller,  and  conveyed  by  his  servant  to  Foulsham.  These 
notes  were  dated  from  Brinton  on  the  days  they  were  respectively 
written.  The  bankrupt,  however,  had  received  from  the  bank  a  book 
of  printed  checks,  some  dated  "  Norwich,'*  and  others  "  Fakenham," 
and  "  Foulsham,"  so  that  he  might  draw  checks  payable  at  each  of 
these  places.  On  Thursday  in  every  week,  the  bankrupt,  or  his  clerk, 
were  accustomed  to  meet  Mr.  Waller  at  Fakenham,  Thursday  being  the 
market-day  at  that  place,  when  it  was  ascertained  what  money  the  bank- 
rupt had  received  from  Mr.  Waller  since  the  preceding  Thursday;  and 
if  he  had  occasion  for  more  money  on  that  day,  Mr.  Waller  advanced 
him  what  he  wanted,  and  the  banlcrupt,  at  the  close  of  the  business  of 
the  market,  drew  a  check  on  the  bank  at  Norwich  for  the  total  amomit 
of  the  week's  advances,  including  any  sum  that  might  have  been  ad- 
vanced in  the  course  of  that  day.  These  checks,  though  delivered  on 
the  Thursday,  were  uniformly  dated  on  the  following  Friday;  and  oc- 
casionally the  checks  so  given  for  the  money  advanced  were  given  to 
Mr,  Waller  at  Foulsham  on  the  Friday,  on  which  day  the  latter  made 
up  his  agency  accounts  with  the  bank,  including  therein  the  transactions 
of  that  day,  and  on  the  Saturday  forwarded  the  bankrupt's  checks  to 
Norwich,  as  vouchers  to  account  for  the  money  that  had  been  advanced 
to  him. 

The  bankrupt  had  also  given  checks  on  the  bank  at  Norwich  to  dif- 
ferent  persons  in  the  ordinary  way.  On  these  checks  the  word  ^  Nor- 
wich" was  printed,  but  they  were  chiefly  issued  at  or  near  Brinton  or 
other  places  beyond  the  distance  of  fifteen  miles  from  Norwich;  though 
it  did  not  appear  that  the  Norwich  bank  were  aware  of  this  circum- 
stance.   The  amount  of  these  checks  did  not  exceed  J64000. 

For  securing  other  advances  made  by  the  bank,  the  bankrupt  had  de- 
posited with  them  various  bills  of  exchange,  drawn  by  himself  and 
accepted  by  a  Mr.  Elwall.  On  the  27th  of  January,  1836,  one  of  these 
bills  which  had  been  presented  for  payment  was  dishonoured,  and  notice 
of  the  dishonour  was  given  to  the  bankrupt.  On  the  28th  of  January  a 
meeting  took  place  between  the  bankrupt,  Elwall,  the  acceptor,  and  two 
persons  from  the  bank,  when  Elwall  stated  that  he  was  completely  in- 
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solvent,  and  wholly  unable  to  provide  for  the  payment  of  any  of  the 
bills,  and  distinctly  declared  that  no  provision  would  be  made  for  the 
payment  of  them,  but  offered  terms  for  a  composition,  which  were  re- 
jected by  the  persons  who  attended  on  th«  part  of  the  bank.  The  next 
day,  the  29th  of  January,  another  bill  was  presented,  and  dishonoured ; 
of  which  notice  was  given  to  the  bankrupt  on  the  30th.  Afterwards 
several  others  fell  due ;  but  the  bank,  to  prevent  the  injurious  effect  of 
having  bills  held  by  them  dishonoured,  omitted  to  present  any  more 
of  the  bills  for  payment 

The  bank  also  held  a  mortgage  from  the  bankrupt,  which  was  esti- 
mated at  the  value  of  £862,  and  two  other  securities,  which  were  valued 
respectively  at  £240  and  jSTOO. 

On  the  4th  of  March,  1836,  the  fiat  was  issued  against  the  bankrupt. 

At  the  time  of  his  bankruptcy,  Brereton  owed  the  Norwich  Bank 
^629,720  on  the  balance  of  his  current  account,  and  je28,885  for  money 
lent  on  the  several  bills  of  exchange ;  but  four  of  these  bills  were  subse- 
quently paid,  which  reduced  the  whole  debt  to  the  aggregate  sum  of 
44,986/.  9*.  Sd.  The  petitioner  applied  to  prove  for  this  sum,  but  the 
commissioners  rejected  the  proof,  and  adjourned  the  choice  of  assignees, 
in  order  that  the  petitioner  might  have  an  opportunity  of  applying  to  the 
Court  of  Review. 

The  following  reasons  were  assigned  for  ihe  rejection  of  the  proof: — 
1st,  That  the  banking  company  was  not  a  company  duly  authorized  to 
prove  under  a  fiat  in  bankruptcy  by  an  agent ;  and  that  it  was  incum- 
bent on  the  bank,  in  support  of  their  proof,  to  show,  that  since  the  crea- 
tion of  the  debt  there  had  been  no  change  of  the  members  of  the  co- 
partnership of  the  company.  2dly,  That  no  proof  could  be  made  on  the 
bills  of  exchange,  as  they  were  not  duly  presented  for  payment  when 
they  respectively  became  due,  and  no  notice  of  their  dishonour  was  given 
either  to  the  bankrupt  or  the  provisional  assignee  or  assignees  under  the 
fiat.  3dly,  That  the  moneys  advanced  by  the  banking  company,  having 
been  advanced  and  paid  upon  unstamped  checks,  the  transaction  was 
illegal ;  as  the  checks  were  drawn  either  at  a  greater  distance  from  the 
city  of  Norwich  than  the  law  allowed,  namely,  the  distance  of  fifteen 
Tniles,  or  were  post-dated,  or  the  place  where  the  same  were  dated  was 
not  duly  specified. 

The  prayer  was,  that  the  banking  company  might  be  declared  entitled 
to  stand  as  creditors  of  the  bankrupt  for  the  sum  of  44,986/.  9^.  Sd. ;  and 
that  the  petitioner,  or  any  other  public  officer  of  the  company,  might  be 
at  liberty  to  go  in  under  the  fiat  and  prove  for  that  sum,  after  allowing 
and  deducting  therefrom  the  several  sums  of  862/.  5j.,  £240,  and  £700, 
the  value  respectively  of  the  several  securities  held  by  the  banking  com- 
pany; the  petitioner  undertaking,  on  behalf  of  the  company,  that  if  the 
several  securities  should,  upon  the  sale  thereof,  produce  more  than  the 
amount  of  such  estimated  value,  the  excess  should  be  paid  over  to  the 
assignees ;  but  if  the  securities  produced  less,  then  the  petition  prayed 
that  the  proof  might  be  incresised  for  the  difference. 

Mr.  Swanstofiy  Sir  fV.  Follett,  and  Mr.  0.  Andtrdon^  in  support  of  the 
petition. 

As  to  the  first  objection  made  to  the  proof,  that  the  bank  could  no* 
prove  by  an  agent,  we  say,  that  Mr.  Bignold,  being  the  resident  directo;, 
and  one  of  the  public  oflScers  of  the  company,  and  having  been  duly  re- 
turned and  certified  to  the  Stamp  Office  as  the  public  officer  in  whose 
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name  the  company  may  sue  and  be  sued,  is  the  proper  party  to  make 
this  proof,  within  the  provisions  of  the  7  Geo.  4,  c.  46,  s.  4.  And  tiic 
affidavit  in  support  of  the  petition  positively  states,  that  he  was  duly 
registered  as  such  public  officer  at  the  Stamp  Office.  This  question  has 
already  been  before  the  court  in  two  cases.  In  Edwards  v.  Buchanan, 
3  B.  &  Adol.  788,  (23  E.  C.  L.  R.  187,)  it  was  decided,  that  in  an  action 
brought  by  such  public  officer  on  behalf  of  a  banking  company,  the  return 
to  the  Stamp  Office  is  not  the  only  admissible  evidence  of  his  being  one 
of  the  public  officers,  but  that  it  may  be  proved  aliunde.  And  in  Armi- 
tage  V.  Hamevj  3  B.  &  Adol.  793,  (23  E.  C.  L  R  187,)  it  was  held,  that 
the  return  to  the  Stamp  Office  was  sufficient,  if  the  party  was  described 
merely  as  "a  public  officer"  of  the  banking  company,  witliout  specifying 
any  other  title  of  office.  [Sir  G.  Rose.  There  does  not  appear  to  be  any 
necessity  to  argue  that  point  at  present.] 

Then,  the  debt  claimed  to  be  due  from  the  bankrupt  to  the  banking 
company,  may  be  divided  into  two  parts ;  first,  the  sum  of  29,720/.  19^. 
8e/.,  being  the  amount  of  the  sums  paid  on  the  bankrupt's  checks,  for 
wliich  they  held  no  security,  except  those  valued  respectively  at  ^£862, 
iE240,  and  ^6700;  and  secondly,  the  sum  of  15,265/.  10*.,  for  money  ad- 
vanced upon  the  credit  of  the  bills  of  exchange. 

The  principal  question  in  this  case  is,  whether  the  checks  given  by  the 
bankrupt  to  the  agent  of  the  banking  company  at  Fakenham  and 
Foulsham,  or  those  issued  to  third  persons,  are  subject  to  the  penalties 
of  the  stamp  acts.  The  55  Geo.  3,  c.  184,  which  imposes  certain  duties 
on  bills  of  exchange,  declares  in  the  schedule,  part  1,  the  following  in- 
struments to  be  exempted  from  those  duties;  namely,  "all  drafts  or 
orders  for  the  payment  of  any  sum  of  money  to  the  bearer  on  demand, 
and  drawn  upon  any  banker  or  bankers,  or  any  person  or  persons  acting 
as  a  banker,  who  shall  reside  or  transact  the  business  of  a  banker,  within 
ten  miles  of  the  place  where  such  drafts  or  orders  shall  be  issued,  pro- 
vided such  place  shall  be  specified  in  such  drafts  or  orders,  and  provided 
the  same  shall  bear  date  t)n  or  before  the  day  on  which  the  same  shall 
be  issued,  and  provided  the  same  do  not  direct  the  payment  to  be  made 
by  bills  or  promisscJty  notes." 

And  by  section  13  it  is  declared,  that  if  any  person  shall  make  and 
issue  any  bill,  draft,  or  order,  for  the  payment  of  money  to  'the  bearer 
on  demand,  upon  any  banker  or  bankers,  which  shall  be  dated  on  any 
day  subsequent  to  the  day  on  which  it  shall  be  issued,  or  which  sliall 
not  truly  specify  and  express  the  place  where  it  shall  be  issued,  or  which 
shall  not  in  every  respect  fall  within  the  exemption  in  the  schedule, 
unless  the  same  shall  be  duly  stamped  as  a  bill  of  exchange  according  to 
the  act,  the  party  offending  shall  for  every  such  bill,  draft,  or  order,  for- 
feit £100;  and  if  any  person  shall  knowingly  receive  the  same  in  pay- 
ment of,  or  as  a  security  for,  the  sum  therein  mentioned,  he  shall  forfeit 
£20 ;  and  if  any  banker  or  bankers  upon  whom  the  same  shall  be 
drawn,  shall  pay,  or  cause  or  permit  to  be  paid,  the  sum  of  money  tlicre- 
hi  expressed,  or  any  part  thereof,  knowing  the  same  to  be  post-dated,  or 
knowing  that  the  place  where  it  was  issued  is  not  truly  specified  and 
set  forth  therein,  or  knowing  that  the  same  does  not  in  any  other  respect 
fall  within  the  exemption,  the  party  so  ofiending  shall  forfeit  jeiOO,  and 
shall  not  be  allowed  the  money  so  paid  on  account  against  the  persoii 
or  persons  by  or  for  whom  such  bill,  draft,  or  order  shall  be  drawn,  (a 
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his  or  their  executors  or  administrators,  or  his  or  their  assignees  or  cre- 
ditors, in  cases  of  bankruptcy  or  insolvency. 

By  the  9  Geo.  4,c.  49,  s.  15,  the  Umited  distance  of  ten  miles,  from 
the  place  where  the  draft  or  order  may  be  issued,  is  extended  to  fifteen 
miles. 

Now,  to  apply  these  provisions  of  the  statute  to  the  two  different 
classes  of  transactions.  In  the  first  class  of  transactions,  namely,  those 
where  the  checks  were  delivered  by  the  bankrupt  to  Mr.  Waller  for  tho 
amount  of  the  week^s  advances,  we  contend  that  no  draft  or  order  was 
issued  by  the  bankrupt,  within  the  meaning  of  the  act  of  Parliament. 
The  statute  contemplates  three  different  parties  to  any  bill,  draft,  or 
order,  namely,  the  drawer,  the  party  drawn  upon,  and  the  payee.  But 
in  this  case  there  was  no  payee ;  for  the  checks  were  not  given  for  the 
payment  of  any  sum  to  bearer,  as  in  ordinary  cases,  but  were  merely 
delivered  by  the  bankrupt  as  vouchers  that  tlie  agent  of  the  bank  had 
paid  certain  sums  to  him.  It  is  stated  that  these  checks  were  post-dated, 
that  is,  that  they  were  dated  on  the  Friday,  though  delivered  to  Mr. 
Waller  on  the  Thursday;  but  that  is  immaterial,  if  the  statute  does  not 
apply  to  this  species  of  checks.  The  right  of  the  bank,  to  prove  for  the 
amount  of  the  sums  advanced  the  bankrupt  by  Mr.  Waller,  is  perfectly 
independent  of  the  checks,  nor  do  we  want  the  checks  to  establish  our 
right.  [Erskine,  C.  J.  The  point  seems  to  be,  whether  the  bankrupt 
by  giving  subsequently  an  illegal  document,  vitiates  the  original  con 
tract.]  An  action  might  be  maintained  against  the  bankrupt  for  the 
amount  of  the  advances,  without  any  necessity  to  produce  the  checks  in 
evidence.  But  in  a  case  recently  before  the  House  of  Lords,  Swan  v. 
Bank  of  Scotland^(a)  it  was  decided,  that  a  draft  or  order  on  a  banker 
is  not  issued  by  the  drawer,  within  the  meaning  of  the  provisions  of  the 
stamp  act,  unless  it  is  delivered  to  a  third  party  as  payee.  In  that  case 
a  customer  of  the  Bank  of  Scotland  sent  letters  or  orders  for  money  by 
the  post  to  the  agent  of  the  bank  at  Dumfries,  which  was  more  than 
fifteen  miles  from  the  residence  of  the  customer ;  and  the  House  of  Lords 
determined  that  these  were  not  drafts  or  orders  for  payment  of  money, 
within  the  meaning  of  the  b^  Geo.  3,  c.  184. 

The  same  principle  was  also  recognised  in  Downes  v.  Richardson^ 
5  B.  &  Aid.  674,  (7  E.  C.  L.  R.  227;)  where  it  was  held,  that  a  bill  of 
exchange  was  not  issued,  so  as  to  render  a  fresh  stamp  necessary  on 
alteration,  until  it  was  in  the  hands  of  some  person  entitled  to  claim  pay- 
ment,— even  though  it  was  accepted  and  endorsed.  The  object  of  the 
legislature,  in  the  present  instance,  is  to  prevent  the  evasion  of  the  stamp 
duties  payable  on  a  bill  of  exchange.  But  if  a  party  Uves  a  distance  of 
even  fifty  miles  from  his  bankers,  and  sends  th^m  a  letter  enclosing  a 
check,  requesting  them  to  send  him  the  amount,  that  is  not  within  the 
mischief  of  the  act ;  the  intention  of  the  plaintiff  in  drawing  tlie  check 
being  to  give  the  bankers  a  voucher  for  the  desired  remittance,  and  not 
to  issue  a  negotiable  instrument. 

As  to  the  second  class  of  transactions,  namely,  those  in  which  the 
bankrupt  gave  checks  to  third  persons.  These  checks  were  dated  Nor- 
wich, where  the  principal  establishment  of  the  bank  was ;  and  non  con- 
stat^ that  the  bankrupt  was  not  at  Norwich  when  the  checks  were 
issued.  The  contrary  nowhere  appears.  Nor  is  there  any  evidence  to 
show  that  the  hanking  company  had  any  knowledge  that  tlie  checks 

(o)  See  the  next  caae. 
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were  issued  more  than  fifteen  miles  from  Norwich ;  which  is  a  most 
material  ingredient  in  the  case,  for  no  penalty  or  disability  would  other- 
wise attach;  the  words  of  the  statute  are,  ^^ knowing  that  the  place 
where  the  draft  or  order  was  issued  is  not  truly  specified,  &c." 

But  there  is  a  strong  argument  in  favour  of  the  petitioner,  which 
applies  to  both  classes  of  checks;  and  that  is,  that  there  is  a  settled  ac- 
count and  balance  struck  between  the  banking  company  and  the  bank- 
rupt up  to  the  5th  of  April  before  the  bankruptcy.  Vouchers  were 
returned  to  the  bankrupt  every  week  with  the  pass-book,  and  the 
account  was  regularly  made  up  and  a  balance  struck  at  the  end  of  ever)^ 
year.  If  the  banking  company,  therefore,  had  brought  an  action  against 
the  bankrupt,  this  account  so  stated  would  be  evidence  against  him.  Is 
it  contended  then  on  the  other  side,  that  the  stamp  act  is  to  operate  so 
as  to  rip  up  a  settled  account  ?  An  account  so  settled  is  tantamount  to 
payment;  Owens  v.  Denton^  5  Tyrw.  359;  S.  C.  Cromp.  M.  &  R.  716; 
where  it  was  held,  that  in  an  action  against  a  defendant  for  wages,  the 
defendant  might  prove  a  settlement  of  accounts  as  a  paymenrof  the 
plaintiff's  demand ;  although  one  of  the  items  of  the  account  was  the 
price  of  some  malt  which  was  sold  by  an  illegal  measure,  and  the  price 
of  which  therefore  could  not  be  recovered  in  an  action.  [Sir  G.  Rose. 
There  is  a  late  case  in  the  Common  Pleas,  which  decides  that  an 
account,  being  settled,  does  not  prevent  either  party  from  opening  it.] 
It  may  be  opened  to  point  out  any  errors,  but  not  so  as  to  let  in  the 
operation  of  a  penal  statute.  [Erskine,  C.  J.  If  a  party  was  prevented 
from  opening  the  account,  the  statute  might  be  evaded  by  a  settlement 
of  accounts  every  week.]  Supposing  this  to  be  a  case  within  the  act  of 
Parliament,  and  the  account  so  settled  not  to  be  an  answer  to  it,  still, 
this  court,  as  well  as  any  other  court,  is  boimd  to  require  the  proof  of  the 
fact  by  the  clearest  evidence.  Now,  it  is  positively  sworn  by  the  peti- 
tioner and  two  other  persons,  that  none  of  the  directors,  agents,  or  clerks 
of  the  bank  had,  to  the  best  belief  of  the  deponents,  any  knowledge  that 
the  checks,  which  were  drawn  by  the  bankrupt  payable  to  third  per- 
sons, were  post-dated,  or  drawn  or  issued  at  any  greater  distance  than 
fifteen  miles  from  Norwich ;  and  that  with  respect  to  those  checks,  as 
well  as  the  checks  delivered  to  Mr.  Waller  as  vouchers,  no  fraud  was 
ever  contemplated  on  the  revenue.  But,  whatever  portion  of  the  debt 
the  court. may  be  of  opinion  cannot  be  proved,  the  proceeds  of  the  sale 
of  the  securities  held  by  the  petitioner  may  be  applied,  as  far  as  they 
will  extend,  to  the  payment  of  that  portion  of  the  debt,  according  to  the 
doctrine  laid  down  in  Philpott  v.  Jones,  2  Adol.  &  E.  41,  (29  E.  C.  L.  R. 
24 ;)  where  it  was  held,  that  if  money  be  paid  generally  on  account,  and 
some  of  the  items  of  the  account  are  illegal, — as  for  spirits,  in  contraven- 
tion of  the  restrictions  imposed  by  the  24  Geo.  2,  c.  40,  s.  12, — and  other 
items,  are  legal,  the  creditor  may  appropriate  the  payment  to  the  illegal 
items,  and  proceed  by  action  to  recover  the  amount  of  the  balance. 
[Sir  G.  Rose.  Should  not  the  petition  stand  over  until  assignees  are  ap- 
pointed, with  liberty  to  the  assignees,  when  chosen,  to  proceed  for  any 
penalties  that  may  have  been  incurred  under  the  statute  ?]  The  as- 
signees could  not  act ;  only  the  officers  of  the  crown  can  proceed  for 
penalties  incurred  under  the  stamp  acts,  (a)  But  there  is  a  provisional 
assignee  in  this  case,  and  he  has  been  served  with  the  petition.     [Sir  J. 

(a)  See  44  Geo.  3,  c.  98,  s.  10. 
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CroI!ss.   The  provisional  assignee  has  all  the  powers  of  assignees,  until 
others  are  chosen.] 

The  remaining  question  to  be  considered  is,  as  to  the  want  of  presenta- 
tion and  notice  of  dishonour  of  the  bills  of  exchange.  It  appears,  that 
the  two  first  bills  that  fell  due  were  regularly  presented  for  payment, 
and  noted  for  non-payment,  and  that  due  notice  of  their  dishonour  was 
given  to  the  bankrupt.  And  the  only  reason  why  the  same  formalities 
were  not  observed  with  respect  to  the  others  was,  that  the  acceptor  de- 
clared in  the  presence  of  the  bankrupt  that  those  bills  would  not  be  paid. 
The  case  of  Brett  v.  Levetty  13  East^  213,  is  a  decisive  authority,  that 
under  these  circumstances  there  was  no  necessity  to  give  notice  to  the 
bankrupt ;  for  it  was  there  held,  that  the  acknowledgment  of  a  bankrupt 
drawer  of  a  bill  to  the  holder  of  it,  that  the  bill  would  not  be  paid,  is 
sufficient  to  dispense  with  notice  to  him  of  its  subsequent  dishonour, 
although  the  acknowledgment  was  made  by  him  after  he  had  committed 
the  act  of  bankruptcy.  Moreover,  the  bills  in  the  present  case  were 
mere  accommodation  bills,  and  therefore  the  bankrupt  was  not  entitled 
to  notice  of  their  dishonour. 

Mr.  ErlBy  Mr.  Bethell,  Mr.  Cobbett,  and  Mr.  Blair,  for  the  petitioning 
creditor. 

There  are  three  questions  in  this  case  for  the  consideration  of  the 
court.  1st.  As  to  the  right  of  the  bank  to  prove  on  the  bills  of  exchange 
drawn  by  the  bankrupt  and  accepted  by  Elwall.  2dly,  Whether  they 
can  prove  for  the  amount  of  the  advances  and  payments  made  on  the 
different  checks.  And,  3dly,  Whether  the  petitioner  is  competent  to 
prove  as  a  public  officer  on  the  part  of  the  bank. 

1st,  As  to  the  right  to  prove  on  the  bills.  It  is  stated  in  the  petition, 
that  the  bank  only  refrained  from  presenting  the  bills,  in  order  to  main- 
tain appearances  and  save  their  credit,  and  not  on  account  of  any  agree- 
ment of  the  bankrupt  to  dispense  with  notice.  The  authority  of  Brett 
V.  Levett  is  doubted  in  some  of  the  books  of  practice  ;(a)  and  the  ques- 
tion there  was,  not  so  much  whether  the  declaration  of  the  bankrupt 
entirely  dispensed  with  notice  of  dishonour,  as  whether  such  a  declara- 
tion was  receivable  in  evidence,  as  being  made  after  the  act  of  bank- 
niptcy.  It  has  been  decided,  however,  in  several  cases,  that  notwith- 
standing the  bankruptcy  or  insolvency  of  the  acceptor  or  drawer  of  a 
bill,  the  holder  must  still  give  notice  of  its  dishonour  to  the  other  parties 
to  it.  Thus,  in  Esdaile  v.  Sowerby,  11  East,  124,  although  the  en- 
dorsers of  a  bill  had  full  knowledge  of  the  bankruptcy  of  the  drawer, 
and  of  the  insolvency  of  the  acceptor  before  and  at  the  time  when  the 
bill  became  due,  yet  it  was  held,  that  that  circumstance  did  not  dispense 
with  the  holder  giving  notice  oi  dishonour  in  due  time  to  the  endorsers. 
And  if  the  drawer  or  endorser,  after  being  arrested,  offer  to  give  another 
bill  to  the  holder  by  way  of  compromise  for  the  sum  demanded,  this 
does  not  obviate  the  necessity  of  serving  notice ;  Cuming  v.  French, 
2  Camp.  106,  note.  [Ebskine,  C.  J.  Words  spoken  by  a  defendant  in 
an  action,  by  way  of  compromise,  are  never  receivable  in  evidence 
against  him  in  that  action.]  So,  an  offier  by  the  endorser  of  a  bill  to  pay 
part  of  the  amount,  with  costs,  will  not  dispense  with  notice ;  Standage 
v.  Creighton,  5  Car.  &  P.  406,  (24  E.  C.  L.  R.  383.)  Nor  a  proposal  by 
the  endorser  to  the  holder  to  pay  the  bill  by  instalments,  made  without 
knowledge  of  the  holder's  previous  laches,  in  omitting  to  give  notice  of 
(a)  8m  Bayley  on  Bill%  Chittj  on  Bills,  and  Starkie  on  EvidMice. 
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the  dishonour  of  the  bill  to  tlie  endorser ;  Goodall  v.  Dolley^  1  T.  R.  "712. 
In  the  last  case,  the  proposal  was  made  by  the  endorser,  before  any 
action  had  been  brought  against  him  by  the  holder.  So,  an  undertaking 
by  the  drawer  to  provide  for  a  bill,  before  any  laches  have  been  com- 
mitted by  the  holder,  does  not  waive  the  necessity  of  giving  notice  to 
the  drawer ;  Pickin  v.  Graham^  3  Tyrw.  923;  S.  C.  1  Cromp.  &  M.  725. 
[Sir  J.  Cross.  There  is  another  very  strong  case,  that  of  Bakery,  Birch, 
3  Camp.  207,  where  the  acceptor,  a  few  days  before  a  bill  became  due, 
informed  the  drawer  that  he  would  be  unable  to  pay  it,  and  told  the 
drawer  that  he  must  take  it  up,  and  gave  him  part  of  the  amount  to 
assist  him  in  doing  so,  and  the  drawer  received  the  money,  and  promised 
to  take  up  the  bill  accordingly.  And  yet  .it  was  held,  in  an  action  by 
the  endorsee  against  the  drawer,  that  the  latter  might  set  up  as  a  defence, 
that  the  bill  was  not  duly  presented  for  payment,  and  that  he  had  not 
regular  notice  of  its  dishonour.]  And  it  is  no  excuse  for  the  neglect  of 
the  holder  to  present  a  note  or  bill  for  payment,  that  the  maker  or  ac- 
ceptor had  previously  become  insolvent,  and  refused  payment  of  other 
notes  and  bills ;  Bowes  v.  Howe^  5  Taunt.  30,  reversing  Howe  v.  BoweSj 
1 6  East,  112,  (1  E.  C.  L.  R.  8.)  It  is  true,  that  notice  of  dishonour  need 
not  be  given  to  the  drawer,  when  he  had  no  effects  in  the  hands  of  the 
acceptor,  either  at  the  time  of  drawing  the  bill,  or  when  it  became  due ; 
Bickerdike  v.  Bollman^  1  T.  R.  405.  But  the  assertion  that  these  bills 
were  accommodation  bills,  and  therefore  that  no  notice  of  their  disho- 
nour was  necessary  to  be  given  to  the  drawer,  has  not  been  established. 
Tiie  petitioner  must  prove  this  fact ;  (or y  prima  faciei  all  bills  are  taken 
to  be  for  consideration ;  and  it  is  clear  that  Elwall  the  acceptor  had 
effects  of  the  drawer  to  a  certain  extent  in  his  hands,  from  offering  a 
composition.  But  even  where  the  drawer  of  a  bill  called  on  the  holder 
the  very  day  the  bill  became  due,  and  informed  him  that  he  had  no 
effects  in  the  hands  of  the  acceptor,  but  that  he  would  endeavour  to  pro- 
vide effects,  and  call  upon  him  again, — ^it  was  held  that  this  did  not 
supersede  the  necessity  of  a  presentation  the  same  day ;  Prideaux  v. 
Collier,  2  Star.  57,  (3  E.  C.  L.  R.  242.)  The  general  rule  is,  lliat  the 
Iiolder  of  a  bill  must  try  whether  the  acceptor  has  any  effects  of  the 
holder's  in  his  hands,  notwithstanding  his  insolvency ;  and  nan  constat ^ 
but  that  some  one  or  more  of  the  bills  in  the  present  case  would  have 
been  paid,  if  duly  presented  to  Elwall,  notwithstanding  his  previous  de- 
claration. No  circumstance  that  takes  place  before  a  bill  becomes  due, 
and  that  does  not  amount  to  an  actual  agreement  to  dispense  with  the 
l)resentation  of  it,  does  away  with  the  necessity  of  presenting  it  for  pay- 
ment. Borrodaile  v.  Lowe^  4  Taunt.  93 ;  Lambert  v.  Oakes,  12  Mo^. 
244 ;  and  Whitfield  v.  Savage,  2  Bos.  &.  P.  277,  were  also  cited  on  this 
branch  of  the  argument. 

Against  this  current  of  authorities  there  are  only  two  cases,  from  which 
a  contrary  doctrine  can  be  inferred.  In  Phipson  v.  Kneller,  4  Camp.  285, 
the  drawer  of  a  bill,  a  few  days  before  it  became  due,  stated  to  the 
holder  that  he  had  no  regular  residence,  and  that  he  would  call  and  see 
if  the  bill  was  paid  by  the  acceptor ;  and  it  was  held,  that  under  these 
circumstances  he  was  not  entitled  to  notice  of  its  dishonour ;  but  that 
amounted  to  a  dispensation  of  notice  by  the  drawer,  and  threw  upon 
the  drawer  himself  the  duty  of  inquiring  if  the  bill  was  paid.  And  in 
the  more  recent  case  oi  Dixon  v.  Elliott j  5  Car.  &  P.  437,  (24  E.  C.  L. 
R.  400,) — ^where,  in  an  action  against  the  endorser  of  a  bill,  it  appeared 
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that,  two  months  after  it  was  due,  it  was  shown  to  him,  and  inquiries 
made  concerning  the  drawer  and  acceptor,  on  which  he  said,  if  the  holder 
would  take  10^.  in  the  pound,  he  would  secure  it, — ^this  was  held  suffi- 
cient to  dispense  with  notice  of  dishonour.  That  case,  however,  was 
merely  a  decision  at  nisi  prius,  and  is,  at  most,  only  a  peculiar  case  of 
exception  to  the  general  rule. 

Secondly,  The  more  material  question  in  this  case  is,  whether  the 
banking  company  have  a  right  of  proof  for  the  amount  of  their  advances 
and  payments  on  the  different  checks. 

And,  first,  with  respect  to  the  advances  made  by  Mr.  Waller  to  the 
bankrupt  on  the  security  of  the  post-dated  checks.  We  contend,  that 
the  money  so  paid  was  an  illegal  transaction,  within  the  meaning  of  the 
stamp  act.  The  advances  were  made  to  the  bankrupt  by  Mr.  Waller, 
the  agent  of  the  bank  at  Foulsham,  on  the  faith  that  the  bankrupt  would 
draw  a  check ;  and  the  advances  were  so  made  in  pursuance  of  instruc- 
tions given  by  the  Norwich  bank  to  Waller,  to  honour  the  bankrupt's 
checks.  Till  the  check  was  drawn,  the  transaction  between  Waller  and 
the  bankrupt  was  confined  to  themselves;  but  when  the  check  was 
drawn,  the  advance  must  be  considered  to  have  been  made  by  the  bank 
on  the  credit  of  the  bankrupt's  check ;  for  Waller,  in  every  transaction 
of  this  kind,  took  the  check  and  transmitted  it  to  Norwich.  Mr.  Erie 
then  proposed  to  read  Waller's  entire  deposition  before  the  commis- 
sioners, taken  on  the  22d  of  March. 

Sir  William  Follett  objected,  that  the  examination  was  not  evidence 
against  the  petitioner,  as  he  was  not  present  when  it  was  taken,  and  the 
other  side  had  given  no  notice  of  their  intention  to  read  it  on  the  hearing 
of  the  petition,  nor  had  furnished  the  petitioner  or  his  solicitor  with  a 
copy  of  it. 

Mr.  Erhj  and  Mr.  BethelL — ^Where  a  party  is  cognisant  of  a  deposi- 
tion, it  may  be  read  in  evidence  against  him,  and  he  may  answer  it  by 
affidavit.  At  all  events,  if  the  court  think  that  the  petitioner  has  not 
sufficient  knowledge  of  its  contents,  they  will  allow  the  petition  to  stand 
over,  for  the  purpose  of  delivering  a  copy  of  the  examination  to  the  peti- 
tioner, and  serving  him  with  notice  of  the  intention  to  read  it. 

Sir  fVilliam  Follett. — There  can  be  no  ground  for  any  indulgence,  as 
to  giving  time  to  the  respondent  to  serve  the  petitioner  with  a  copy  of 
the  deposition,  when  it  is  considered  that  the  Object  is  to  enforce  against 
him  the  provisions  of  a  penal  statute. 

The  court  said,  that  the  only  question  was,  whether  the  petitioner  was 
present  at  the  examination  of  \Valler,  or  had  been  served  with  a  copy 
of  it,  and  with  notice  that  it  jvas  to  be  read  on  the  hearing  of  the  peti- 
tion. If  the  petitioner  was  present  when  it  was  taken  by  the  commis- 
sioner, and  might  have  cross-examined  the  party,  it  would  then  be  evi- 
dence against  him,  without  notice  to  read  it.  Or,  though  the  petitioner 
was  absent,  it  might  still  be  read  as  evidence,  if  he  had  been  served  with 
a  copy  of  it,  and  notice  of  the  intention  to  read  it.  But  as  it  was  taken 
behind  the  back  of  the  petitioner,  and  he  has  never  been  furnished  with 
a  copy  of  it,  nor  has  received  any  notice  that  it  would  be  used  against 
him  on  the  hearing  of  the  petition,  it  cannot  now  be  read.  As  to  the 
adjournment  of  the  hearing,  ^^"^  ^^  purpose  of  enabling  the  respondents 
to  serve  a  copy  of  the  devvAisition  on  the  petitioner,  the  court  thought  that 
the  respondents  were  i^^    ^titl^d  to  this  indulgence. 
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Tlie  argument  for  the  respondents  then  proceeded : — It  has  been  con* 
tended,  in  support  of  the  petition,  that  the  checks  delivered  by  the  bank- 
rupt to  Waller  were  not  issued,  within  the  meaning  of  the  act.  But  the 
word  "  issue"  must  be  taken  in  its  common  and  ordinary  acceptation ; 
there  is  no  technical  meaning  attached  to  it  To  issue  any  thing,  is  to 
part  with  or  deliver  it  to  another  person ;  as  cards  of  invitation,  or  pro- 
spectuses, are  said  to  be  issued  to  the  parties  to  whom  they  are  ad- 
dressed, without  any  intervention  of  third  parties.  [Sir  G.  Rose.  The 
legislature  has  said,  that  the  awarding  and  issuing  of  a  commission  of 
bankrupt  shall  be  notice  of  an  act  of  bankruptcy ;  and  yet  the  Court  of 
King's  Bench  has  held,  that  where  a  commission  was  issued,  but  re- 
mained in  the  hands  of  the  petitioning  creditor,  this  was  not  an  issuing 
within  the  meaning  of  the  act.]  The  issuing  of  a  check  must  be  consi- 
dered to  be  the  first  parting  with  it  by  the  person  who  draws  it.  If  this 
were  not  so,  a  check,  which  is  given  by  a  person  living  within  the  pre- 
scribed distance  to  his  servant  to  carry  to  a  creditor  living  beyond  that 
distance,  would  become  bad  when  delivered  to  the  creditor,  though  it 
was  good  when  delivered  to  the  servant.  A  check  ako  is  equally  issued, 
whether  it  is  given  to  a  servant  of  the  drawer  to  receive  and  bring  him 
back  the  amount,  or  whether  it  is  given  to  a  third  person  for  his  own 
benefit.  So  if  a  customer  goes  to  his  bankers  with  a  check  payable  to 
himself,  and  receives  the  amount,  and  delivers  the  check  to  the  bankers, 
that  amounts  to  a,n  issuing.  There  is  no  distinction  in  the  act  of  Parlia- 
ment between  paying  the  check  to  the  drawer,  or  to  a  third  person. 
[Erskine,  C.  J.  The  act  of  Parliament  says,  "if  any  banker,  upon  whom 
a  check  is  drawn,  shall  pay  the  sum  of  money  therein  expressed."  Now, 
in  this  case  the  money  had  been  previously  advanced,  and  the  check 
was  afterwards  given  as  a  voucher.  The  question  is,  therefore,  whether 
this  can  be  considered  as  a  payment  on  a  check.]  The  circumstance 
of  the  check  being  given  some  time  after  the  money  was  advanced  by 
Waller  makes  no  difference  in  the  case,  the  illegal  draft  being  contem- 
plated when  the  money  was  advanced.  That  makes  it  all  one  transac- 
tion, as  money  paid  upon  the  check.  If  the  argument  founded  on  the 
interval  of  time,  between  the  advance  of  the  money  and  the  delivery  of 
the  check,  is  to  prevail,  parties  will  reduce  the  time  to  hours  and  minutes, 
till  it  may  become  a  question  whether  the  check  or  the  money  first 
passed  over  the  counter.  -This  would  open  a  door  to  all  the  evils  which 
the  statute  meant  to  guard  against.  It  has  been  urged,  that  in  this  case 
no  fraud  upon  the  revenue  was  intended,  and  that  it  is  not  a  case  within 
the  mischief  contemplated  by  the  act.  But  it  is  quite  sufficient,  if  it  is 
within  the  meaning  of  the  act ;  it  is  not  necessary  to  be  within  the  mis- 
chief. The  terms  of  the  act  are  so  clear,  that  there  is  no  occasion  to  explain 
its  meaning.  According  to  the  plain  construction  of  it,  it  is  evident,  that 
although  a  check  is  drawn  at  a  place  but  one  mile  distant  from  a  bank- 
ing-house, and  is  dated  at  a  different  place  from  that  where  it  is  drawn, 
it  would  come  within  the  meaning  of  the  act.  Thus,  in  JVatisv.  Brog- 
den,  1  Young  &  G.  457,  where  a  party  residing  only  four  miles  from 
Llanelly  drew  a  check  at  his  house  on  his  bankers  at  that  place,  and 
dated  the  check  at  Llanelly,  it  was  held,  that  the  check  was  void,  as  not 
being  dated  at  the  place  where  it  was  issued,  and  that  it  was  inadmissi- 
ble in  evidence  for  want  of  a  stamp.  Now,  in  that  case  the  check  was 
not  drawn  in  fraud  of  the  revenue ;  for  it  was  drawn  only  four  miles 
distant  from  the  place  where  the  bankers  carried  on  tlieir  business ;  ana 
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yet  it  was  held  to  be  void.  It  is  sufficient,  therefore,  to  invalidate  the 
transaction,  if  it  tends  to  facilitate  an  evasion  of  the  statute. 

With  respect  to  the  checks  issued  by  the  bankrupt  to  third  persons, — 
the  respondent  is  willing  to  take  an  issue  on  the  question,  whether  the 
bank  knew  that  the  checks  were  not  drawn  at  the  place  where  they 
were  dated,  or  were  issued  more  than  fifteen  miles  from  Norwich.  But 
we  contend,  that  there  is  sufficient  evidence  that  the  petitioner  was 
aware  of  the  fact ;  and  as  he  was  one  of  the  partners  in  the  bank,  the 
partnership  must  suffer  for  the  act  of  the  partner. 

The  third  question  is,  whether  the  petitioner  is  competent  to  prove,  as 
a  public  officer,  on  the  part  of  the  bank,  within  the  provisions  of  the 
7  Geo.  c.  46,  s.  5.  Now,  in  April  last,  when  the  petitioner  tendered  the 
proof,  he  had  not  been  actually  registered  at  the  Stamp  Office,  pursuant 
to  the  provisions  of  that  statute ;  he  was,  therefore,  not  competent  to 
prove  as  a  public  officer.  There  have  been  also  fluctuations  in  the  part- 
nership of  the  banking  company,  since  the  petitioner  was  first  returned 
as  a  public  officer  by  them,  and  he  now  comes  to  prove  a  debt  due  to 
the  present  partners.  [Erskine,  C.  J.  Did  not  the  bankrupt  acknow- 
ledge the  continuation  of  the  firm,  by  continued  dealings  with  the  new 
partners  ?] 

It  has  been  contended  on  the  other  side,  that  the  penal  provisions  of 
the  stamp  act  cannot  be  made  to  operate  so  as  to  rip  open'a  settled  ac- 
count. But  an  account  is  only  binding,  as  a  settled  Recount,  where  it 
is  signed  and  concluded  by  the  parties.  In  the  present  case  there  were 
only  annual  rests  on  the  5th  of  April,  for  the  purpose  of  settling  on  what 
sum  interest  was  to  be  paid ;  and  the  account  here,  therefore,  was  an 
account  current,  and  not  a  settled  account. 

Sir  William  Follett,  in  reply,  was  told  by  the  court,  that  he  might 
confine  his  argument  to  the  point,  whether  the  omission  to  present  the 
bills  of  exchange  for  payment,  and  to  give  notice  of  their  dishonour  to 
the  bankrupt,  amounted  or  not  to  a  discharge  of  the  bankrupt  from  his 
liability  as  drawer. — The  bankruptcy  or  insolvency  of  the  drawer,  it 
is  admitted,  will  not  of  itself  dispense  with  the  necessity  of  giving  him 
notice  of  the  dishonour  of  the  bill ;  but  when  the  drawer  waives  the 
necessity  of  the  presentment,  or  the  notice,  or  acquiesces  in  the  omission 
of  those  formalities,  that  is  a  sufficient  excuse  for  the  non-presentment 
or  omission  to  give  such  notice.  It  is  no  uncommon  practice  for  the 
drawer  of  a  bill  to  write  to  the  holder,  requesting  him  not  to  present  it 
for  payment ;  and  no  merchant  ever  imagined  that  compliance  with  such 
a  request  would  discharge  the  drawer.  The  question  in  Brett  v.  Levett^ 
13  East,  213,  was,  whether  the  acknowledgment  made  by  the  drawer 
of  the  bill  in  that  case  to  the  holder,  that  the  bill  would  not  be  paid,  was 
sufficient  to  dispense  with  notice,  the  acknowledgment  having  been 
made  by  the  drawer  after  he  had  committed  an  act  of  bankruptcy ;  if 
it  had  been  made  before,  no  doubt  could  have  been  entertained.  But 
most,  if  not  all,  of  these  bills  were  accommodation  bills ;  and  therefore 
there  was  no  necessity  to  give  notice  to  the  drawer.  The  main  ques- 
tion, however,  is,  here,  whether  the  drawer  acquiesced  in  the  omission  to 
present  and  give  notice ;  for  bis  acquicsence  is  enough  to  dispense  with 
that  obligation;  it  is  not  necessary  that  he  should  make  an  actual 
request.  It  is  sworn  disij^ctly  by  Mr.  Booth,  a  director,  and  by  the 
<',hief  clerk  of  the  bankiixiv  gQiJip^^y'.^'^^  when  they  attended  the  meet- 
ing of  the  28th  January  ^^  ^^  y.^  subject  of  the  outstanding  bills  of  ex- 
*^^^  4  A 
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change,  which  had  heen  drawn  by  the  bankrapt  on  Elwall,  that  Elwall, 
in  the  presence  and  hearing  of  the  bankrupt,  expressly  stated  his  com- 
plete insolvency  and  total  inability  to  take  up  or  provide  for  these  bills 
when  they  would  become  due,  and  declared  that  no  provision  would  be 
made  for  the  payment  of  them ;  and  he  then  strongly  urged  Mr.  Booth, 
on  the  part  of  the  banking  company,  to  accept  a  composition  in  respect 
of  the  bills.  Nobody  can  doubt,  from  what  then  occurred,  that  the  un- 
derstanding was,  that  the  bills  were  not  to  be  presented  for  payment 
The  proposition  then  made  by  Elwall,  and  acquiesced  in  by  the  bank- 
rupt, was  to  take  a  composition,  and  not  to  present  the  bills.  Can  the 
banknipt,  then,  or  those  who  represent  him,  now  turn  round  and  say 
to  the  banking  company,  you  ought  to  have  presented  the  bills  ?  The 
statement  in  the  affidavits  is  quite  sufficient  to  show,  that  the  bank  were 
perfectly  justified  in  omitting  to  do  so.  With  respect  to  the  suggestion 
of  postponing  the  proof  till  after  the  choice  of  assignees,  the  court 
would  not  be  justified  in  directing  such  postponement ;  for  the  proof 
of  a  creditor  is  not  to  be  suspended,  because  the  amount  of  his  debt 
would  turn  the  choice  of  assignees ;  Ex  parte  Be  Tastet,  1  Rose,  324 ; 
S.  C.  1  Ves.  &  B.  281. 

Erskine,  C,  J. — This  is  an  application  by  Mr.  Bignold,  the  managing 
director  of  the  Norfolk  and  Norwich  Joint  Stock  Banking  Company, 
for  leave  to  prove  a  debt,  which  has  been  rejected  by  the  commissioners 
on  several  grounds ;  one  of  which  is,  that  the  petitioner  was  not  the 
proper  person  to 'make  the  proof,  according  to  the  requisitions  of  the  7 
Geo.  4,  c.  46.  But  that  objection  is  liardly  worth  consideruig ;  be- 
cause, although  the  commissioners  could  not  allow  the  proof  without  an 
order,  yet  if  an  application  had  been  made  to  this  court,  it  would  have 
ordered  any  person  duly  authorized  to  go  in  and  prove  on  behalf  of  the 
company.  The  main  point  for  our  consideration  is,  whether  any  proof 
can  be  made  for  the  amount  of  the  moneys  paid  and  advanced  by  the 
company  to  the  bankrupt ;  and  if  these  sums  can  be  proved,  then  a 
second  question  arises,  namely,  whether  the  company  have  not  been 
satisfied  a  portion  of  their  debt,  by  the  receipt  of  bills  drawn  by  the 
bankrupt  upon  a  third  person,  which  were  not  presented  for  payment, 
nor  any  notice  of  their  dishonour  given  to  the  bankrupt. 

As  to  the  first  question,  whether  any  proof  can  be  made  for  the 
amount  of  the  company's  advances,  there  are  two  classes  of  transac- 
tions. The  greater  proportion  of  the  advances  were  made  by  Mr. 
Waller,  the  agent  of  the  company,  who  managed  a  branch  bank  at 
Foulsham.  The  way  in  which  the  bankrupt  obtained  money  from 
Waller  was  as  follows: — when  he  wanted  money  he  sent  a  servant 
with  a  letter  to  Waller  for  the  amount  he  required,  which  was  transmitted 
him  by  the  servant.  On  Thursday  he  usually  wanted  a  large  sum,  as 
that  was  the  market-day  at  Fakenham;  and  on  Thursday  in  every 
week  he  drew  a  check  for  the  amount  of  all  the  money  he  had  re- 
ceived during  that  day  and  the  preceding  week,  which  was  afterwards 
sent  by  Waller  to  the  principal  establishment  of  the  bank  at  Norwich, 
as  a  voucher  that  Waller  had  paid  sums  to  that  amount.  It  has  been 
contended,  that  the  bank  cannot  be  allowed  these  payments  on  account, 
because  they  wer«  made  contrary  to  the  provisions  of  the  stamp  act. 
It  is  obvious,  that  the  agent  of  the  company  knew  ,the  circumstances 
under  which  these  checks  were  drawn,  and,  therefore,  the  company 
nmst  be  taken  to  have  had  notice  of  these  circumstances.    But  it  b 
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incumbent  on  the  party,  who  impugns  the  validity  of  the  checks,  to 
show  that  they  come  within  the  words  of  the  act  in  question.  The 
legislature,  having  imposed  certain  duties  on  bills  of  exchange,  excepts 
bankers'  drafts ;  and  to  prevent  any  evasions  of  the  duties,  it  is  directed 
by  section  13,  (a)  that  the  draft  shall  not  be  post-dated,  and  shall  specify 
and  express  the  place  where  it  shall  be  issued.  It  is  quite  clear  that, 
on  the  present  occasion,  there  was  no  intention  to  defeat  the  object  of 
the  legislature.  But  still  I  admit,  that  although  there  is  no  such  inten- 
tion, yet  if  the  transaction  comes  within  the  words  of  the  statute,  the 
court  must  hold  it  to  be  illegal.  [His  honour  here  read  the  words  of 
the  13th  section  of  the  act.]  (a)  That  the  drafts  in  question  were  post- 
dated seems  to  be  admitted,  and  that  they  were  not  drawn  at  Norwich, 
although  they  purported  to  be  so  drawn.  But,  to  bring  the  case  within 
the  penalty  of  the  act  of  Parliament,  the  draft  must  be  dated  on  a  day 
subsequent  to  the  day  on  which  it  shall  be  issued^  or  must  be  one  which 
does  "  not  truly  specify  and  express  the  place  where  it  shall  be  Issiied,^^ 
The  issuingy  therefore,  is  the  very  essence  of  the  transaction.  Now,  it 
appears  to  me,  that  the  issuing  a  check  means  the  placing  it  in  the 
hands  of  the  party  entitled  to  demand  cash  for  it;  as  a  bill  of  exchange 
is  not  issued,  until  it  is  in  the  hands  of  the  party  entitled  to  receive  the 
payment  of  it ;  for  till  then  it  may  be  altered,  without  requiring  a  fresh 
stamp.  In  the  present  case,  I  think  the  checks  given  by  the  bankrupt 
to  Waller  were  not  only  not  issuedy  but  were  never  intended  to  be 
issued.  They  were  given  merely  as  vouchers  to  the  agent,  that  he  had 
advanced  so  much  money  to  the  bankrupt.  But  the  issuing  is  not  all — 
the  money  must  be  paid  upon  a  check  so  issued,  to  render  a  banker 
subject  to  the  penalty  of  the  act.  Now,  here  the  sum  for  which  each 
of  these  checks  was  drawn,  was  not  paid  by  Waller  to  the  bankrupt 
on  the  check,  but  had  been  previously  advanced  to  him  in  various 
sums,  and  at  different  times,  wholly  independent  of  the  check.  If 
Waller  had  advanced  cash  to  the  bankmpt  out  of  his  own  moneys,  and 
tlie  check  had  been  given  to  enable  him  to  procure  the  amount  from 
th(5  bank  and  repay  himself,  the  case  would  have  been  different ;  for 
there  would  have  been  then  both  an  issuing  by  the  bankrupt,  and  a 
payment  by  the  bank,  of  the  money  on  the  check. 

An  argument  has  been  raised,  that  if  these  checks  are  not  held  to 
fall  within  the  13th  section  of  the  stamp  act,  a  consequence  will  be, 
that  if  a  gentleman  draws  a  check  and  delivers  it  to  his  servant,  to 
carry  to  a  creditor  living  beyond  the  prescribed  distance  in  payment  of 
his  bill,  the  check,  which  was  originally  good,  would  thus  eventually 
become  bad.  But  if  a  check  be  actually  drawn  for  the  purpose  of 
having  money  afterwards  paid  thereon  to  a  third  person,  it  is  issued  the 
moment  it  is  delivered  to  the  servant  to  carry  to  the  distant  creditor ;  as 
putting  a  letter  containing  a  libel  into  the  post-office,  is  held  to  be  an 
issuing  it  where  the  post-office  is  situate. 

But  there  are  other  checks  drawn  by  the  bankrupt  at  Brinton,  more 
than  fifteen  miles  from  Norwich,  and  issued  to  third  persons,  who  obtain 
payment  of  the  checks  at  Norwich.  These  are  clearly  within  the  13th 
section,  so  far  as  the  person  issuing  is  concerned.  But  the  only  point 
in  the  present  case  is,  the  knatuledge  of  the  banking  company  that  they 
were  not  drawn  at  the  pl^ce  where  they  ptirported  to  be  issued,  or  were 
drawn  more  than  fifteen  mil^®  ^^^^  Norwich.     If  there  had  been  any 
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conflicting  evidence  on  this  point,  that  would  be  a  ground  certainly  for 
further  inquiry.  But  I  can  see  no  evidence  here,  that  the  Norwich 
bankers  knew  these  checks  to  be  drawn  at  a  different  place  from  what 
appeared  on  the  face  of  them.  It  is  argued,  that  the  knowledge  of  the 
bankers  must  be  presumed,  because  they  kncAv  that  the  bankrupt,  upon 
some  other  occasion,  drew  checks  at  Brinton,  dating  them  at  Norwich. 
But  it  is  incumbent  on  those  who  call  upon  us  to  fix  a  party  with  the 
penal  consequences  of  an  act,  to  prove  his  knowledge  of  the  illegal  act ; 
and  the  court  cannot  assume  the  fact.  I  think,  therefore,  that  the 
bankers  are  entitled  to  prove  the  amount  of  their  payments  on  this  last 
description  of  checks. 

It  seems,  however,  that  there  was  a  long  account  between  these 
parties,  and  that  payments  had  been  made  by  the  bankrupt  on  account, 
part  of  which  payments  consisted  of  bills  of  exchange  drawn  by  tlie 
bankrupt  upon  a  third  person.  Most  of  these  bills  were  not  presented 
for  payment  when  due,  nor  was  any  notice  of  their  dishonour  given  to 
the  bankrupt.  These  bills,  therefore,  must,  I  think,  be  treated  as  so 
much  money  paid,  and  the  amount  deducted  from  the  proof.  It  has 
been  contended,  that  the  bankrupt  waived  the  necessity  of  presentation 
and  notice ;  but  it  does  not  appear  to  mfe,  that  there  is  sufficient  evidence 
of  such  waiver.  I  admit,  that  if  the  facts  amounted  to  an  agreement 
on  the  part  of  the  bankrupt,  that  these  bills  should  not  be  presented  for 
payment,  he  could  not  afterwards  disaffirm  such  agreement.  But  I  do 
not  think,  that  the  facts  of  the  case  warrant  such  a  construction.  It 
appears  that  one  of  these  bills  having  fallen  due  and  become  dis- 
honoured on  the  27th  of  January,  a  meeting  was  held  on  the  follow- 
ing day  between  the  bankrupt,  the  acceptor,  and  two  persons  on  the 
part  of  the  bank ;  the  acceptor  stated  his  inability  to  pay  the  dis- 
honoured bill,  as  well  as  all  the  others  about  to  fall  due,  and  that  he 
had  not  and  should  not  make  any  provision  for  their  payment ;  and 
then  proposed  a  composition  to  the  parties  attending  on  behalf  of  the 
bank,  which  was  rejected.  There  was  no  agreement,  therefore,  either 
to  pay,  or  accept  a  composition ;  it  Avas  a  mere  offer  on  the  part  of 
Elwall,  the  acceptor,  who  might  afterwards  have  altered  his  intentions, 
and  have  paid  the  bills.  All  that  took  place  at  the  meeting  cannot  be 
carried  further  than  this,  that  the  bankrupt  knew  of  the  insolvency  of 
the  acceptor;  and  it  has  been  decided,  that  the  bankruptcy  or  insolvency 
of  a  party  is  not  sufficient  to  dispense  with  the  necessity  of  a  presenta- 
tion or  notice.  It  was  the  inteiest  of  the  bankrupt  to  prevail  upon  the 
holders  of  the  bills  to  accept  a  composition,  for  he  would  have  then 
been  relieved  from  all  liability.  But  as  a  proof  that  there  was  no 
agreement  to  accept  a  composition,  or  dispense  with  the  presentation  of 
the  bills,  the  bankers,  on  the  very  next  day,  presented  another  bill  which 
fell  due,  and  gave  notice  of  its  dishonour  to  the  bankmpt  The  amount, 
therefore,  of  all  the  bills,  except  the  two  which  were  duly  presented, 
and  of  which  notice  was  given  to  the  bankrupt,  must  be  deducted  from 
the  smn  sought  to  be  proved. 

Sir  J.  Cross. — This  is  a  complaint  of  the  rejection  of  a  claim ;  and  it 
has  been  therefore  contended,  that  it  is  an  appeal  from  the  judgment  of 
the  commissioners,  in  which  it  lies  upon  the  appellant  to  show  sufficient 
ground  for  its  reversal.  This  appears  to  me  to  be  a  mistake,  and  one 
that  is  so  very  often  made,  that  it  is  necessary  to  endeavour  to  clear  it  up. 
An  appeal,  in  the  proper  and  legal  sense,  is  a  suit  removed  into  a  Court 
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of  Error  from  another  Court  of  Judicature  competent  to  hear  and  deter- 
mine such  suit,  and  whose  judgment  is  final  and  conclusive,  till  reversed 
by  a  Court  of  Error.  And  on  such  appeal,  no  new  evidence  can  be  re- 
ceived. In  this  sense,  the  present  proceeding  is  not  an  appeal.  It  is  an 
original  complaint,  in  a  court  of  original  jurisdiction,  of  a  claim  having 
been  wrongfully  and  unjustly  opposed  and  rejected.  It  does  not  come 
from  a  Court  of  Judicature  competent  to  hear  and  determine  a  civil  suit, 
and  to  pass  a  judgment  binding  upon  the  parties.  The  admission  or 
rejection  of  a  claim  is  not  properly  a  judicial,  but  a  ministerial  act.  The 
term  "appeal"  is,  however,  often  applied  in  acts  of  Parliament  to  other 
proceedings ;  and  I  am  aware  there  is  one  act,  in  which  the  present  pro- 
ceeding is  so  called.  In  this  vague  sense,  an  appeal  lies  to  the  quarter 
sessions  against  the  allowance  of  a  rate  by  justices  of  the  peace.  But  it 
has  never  been  considered,  that  such  allowance  was  a  judgment  in  any 
suit  at  law  or  in  equity;  or  that  it  was  any  thing  more  than  a  ministeriitl 
act,  though  an  act  done  by  persons  who  in  other  matters  have  judicial 
authority.  I  think,  therefore,  that  this  case  has  now,  for  the  first  lime, 
taken  the~shape  of  a  civil  suit  in  a  Court  of  Law  and  Equity  competent 
to  hear  and  determine  the  matters  in  question  upon  original  evidence, 
and  to  give  a  judgment  binding  and  conclusive  upon  the  parties ;  but 
subject,  like  the  judgments  and  decrees  of  all  other  courts,  to  reversal  in 
a  Court  of  Error.  And  I  think  that  we  are  now  exercising,  not  an  ap- 
pellate, but  an  original  jurisdiction. 

I  agree  with  his  honour  the  chief  judge,  that  there  is  nothing  in  the 
objection  raised  as  to  the  petitioner  havhig  no  loctis  standi  in  court;  and 
that  the  question  of  form,  who  is  to  tender  the  proof,  is  easily  arranged. 

I  agree  also  in  the  observations  of  the  chief  judge,  as  to  both  classo*. 
of  checks ;  being  of  opinion,  that  checks  are  not  issued,  within  the  mean- 
ing of  the  act  of  Parliament,  unless  delivered  to  a  third  person  as  payee, 
or  some  one  on  his  behalf;  and  that  the  customer  of  a  banking-house, 
who  signs  a  check  for  the  purpose  of  drawing  out  his  own  money  for 
his  own  use,  cannot  be  said  to  issue  the  check.  The  only  ground  on 
which  the  case  could  be  put  is,  that  in  the  course  of  the  bankrupt's  deal- 
ings with  Waller,  the  checks  were  issued  to  him,  as  being  given  in  his 
favour,  and  to  enable  him  to  receive  the  amount  from  the  bank  at  Nor- 
wich. But  there  is  no  evidence  that  goes  this  length.  All  that  appears 
is,  that  Waller  was  an  agent  of  the  Norwich  bankers,  and  had  authority 
from  them  to  answer  the  checks  of  the  bankrupt.  The  course  of  dealing 
between  them  was  this — the  bankrupt  generally  wrote  a  letter  to  Waller, 
which  he  sent  by  a  servant,  for  the  money  he  wanted ;  sometimes  he 
sent  his  clerk  with  a  verbal  message  for  it ;  and  at  the  end  of  the  week 
he  gave  Waller  a  check  for  the  gross  amount  of  the  money  he  had  so 
received.  Now,  this  check  was  not  given  for  the  purpose  of  being 
issued,  but  merely  as  a  voucher  for  the  previous  payment,  and  therefore 
does  not  fall  within  the  13th  section  of  the  stamp  act. 

As  to  the  other  checks,  the  question  is,  did  the  bankers  know  that  they 
were  issued  beyond  the  prescribed  limits,  or  were  not  dated  at  the  place 
where  they  were  issued.  The  only  scintilla  of  evidence,  that  the  bank- 
ers knew  either  of  these  facts,  is  the  evidence  of  Kendal,  the  bankrupt's 
clerk,  (tf)  who  says  that  he  has  no  doubt  that  the  banking  cpmpany  were 


(a)  In  a  sabeeqnent  tffidtvit  m^^^  \gQ  Kendal,  he  atated,  that  ha  inadTeHratly  awore  aa  to  hta 
having  no  doubt  that  the  banking  v^J^y  were  aware  that  the  checka  were  not  drawn  within 
£.£. ii^  e — J  Norwich;  and  ik^^Til  be  meant  to  itate  waa,  that  the  company  were  aware, 
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aware  ot  the  fact,  that  the  checks  were  not  drawn  within  fifteen  miles 
from  Norwich.  But  this  is  not  suflScient  evidence  to  enforce  a  penahy. 
The  court  have  been  asked  to  grant  further  inquiry  on  this  subject ;  first, 
to  prevent  the  petitioner  from  voting  in  the  choice  of  assignees;  secondly, 
to  enable  the  respondents  to  collect  better  evidence  of  the  fact,  in  order 
to  fix  a  party  with  a  penahy.  I  think  it  would  be  gross  injustice  to  the 
banking  company  to  grant  an  inquiry  for  either  of  these  objects. 

The  last  point  for  our  decision  relates  to  the  dishonoured  bills.  Now, 
the  only  question  here  is  a  question  of  fact,  and  not  one  of  law  or  bank- 
ruptcy. Was  it  the  understanding  of  all  the  parties  present  at  the  meet- 
ing on  the  28th  of  January,  that  it  would  be  unnecessary  to  present  the 
Mils  for  payment,  and  give  notice  of  their  dishonour  to  the  drawer  ?  I 
own,  on  this  point,  I  feel  great  difficulty,  which  is  increased  by  hearing 
the  opinion  of  his  honour  the  chief  judge.  The  facts  stated  in  the  peti- 
tion, and  not  contradicted,  are  as  follows : — The  first  bill,  which  became 
due  on  the  27th  of  January,  and  was  payable  at  Messrs.  Smith,  Payne, 
and  Smith's,  was  dishonoured,  and  hotice  of  the  dishonour  given  to  the 
bankrupt.  In  consequence  of  the  dishonour  of  this  bill,  a  meeting  took 
place  on  the  following  day  between  two  gentlemen  on  the  part  of  the 
banking  company,  Elwall,  the  acceptor  of  the  bills,  and  the  bankrupt ; 
when  Elwall  distinctly  stated  that  he  was  insolvent,  and  could  make  no 
provision  for  the  payment  of  that,  or  any  other  of  the  bills  that  were 
Pvbout  to  fall  due.  The  bankrupt  makes  no  observation  on  the  subject, 
but  joins  with  the  acceptor  in  requesting  the  banking  company  to  accept 
a  composition.  It  is  true,  that  the  composition  was  not  accepted.  But 
if,  at  the  moment  of  parting,  the  holders  of  the  bills  had  said  to  the  bank- 
rupt, "  Do  you  wish  us  to  go  through  the  form  and  ceremony  of  a  pre- 
sentation and  notice  of  dishonour,  as  to  the  other  bills?"  there  can  be  no 
doubt  that  the  bankrupt  would  have  answered,  "  Certainly  not."  This, 
though  not  said,  I  cannot  help  thinking  was  so  understood.  Now,  as 
our  decision  is  final  as  to  the  facts  of  a  case,  and  the  respondents  have 
exj)ressed  themselves  desirous  to  take  the  opinion  of  a  jiury,  I  would 
only  suggest  to  the  court  that,  there  being  some  doubt  on  this  point,  it 
might  be  advisable  to  direct  an  issue  as  to  whether  or  not  it  was  the 
understanding  of  the  parties  at  the  meeting  of  the  28th  of  January^  that 
the  presentation  and  notice  were  to  be  dispensed  with. 

With  regard  to  the  costs,  it  appears  that  the  proof  is  opposed  by  the 
petitioning  creditor,  the  provisional  assignee  having  been  served  with 
the  petition,  but  declining  to  offer  any  opposition  to  it  The  question 
of  costs,  therefore,  is  between  these  two  parties;  but  at  present  I  give 
no  opinion  upon  that  point. 

Sir  G.  Rose. — I  think  that  no  essential  difference  of  opinion  will  pre- 
vail in  the  court,  and  that  there  will  be  no  necessity  for*resorting  to  a 
jury.  The  subject  has  been  thoroughly  argued  by  the  bench  as  well  as 
the  bar,  and  I  should  not  now  add  any  thing  to  what  the  other  judges 
have  said,  if  I  did  not  think  it  might  be  more  satisfactory  to  the  parties. 

The  petitioner  applies  that  he  may  go  in  under  the  fiat,  on  behalf  of 
the  Norwich  Banking  Company,  and  prove  a  debt  which  he  claims  to  be 
due  to  them  to  a  large  amount.  Part  of  this  debt,  it  appears,  is  covered 
by  security,  which,  without  waiting  to  have  sold,  the  petitioner  asks  to 

as  he  believed,  that  the  checka  giTen  bj  the  bankrapt  and  by  himaelf  at  Fakanham,  wen  drawn 
at  that  place.  Thia  ezplanatiun  doea  not  appear  to  have  been  allodcd  to  in  tha  aigument  or  the 
iudgmenL 
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lake  at  a  stated  amount,  and  prove  for  the  diflference,  so  as  to  be  able  to 
vote  in  the  choice  of  assignees.  If  there  were*  no  objections  alleged 
against  the  debt,  the  mere  fact  that  the  security  was  unsold  and  not 
given  up,  would  not  be  sufficient  to  prevent  the  petitioner  from  proving 
the  debt,  so  as  to  vote  in  the  choice  of  assignees.  The  commissioners 
have  adjourned  the  choice,  to  enable  the  banking" company  to  present 
this  petition ;  but  I  think  they  have  done  wrong  in  postponing  the  choice 
for  this  purpose.  In  the  election  of  assignees,  the  great  object  is  to 
secure  the  payment  of  the  dividend;  that  is  the  right  of  the  great  body 
of  creditors,  to  which  the  right  of  any  one  creditor  to  vote  in  the  choice 
must  be  considered  as  secondary. 

I  took  the  liberty  of  throwing  out  a  suggestion  in  the  course  of  the 
argument,  that  this  court  was  not  the  proper  tribunal  to  adjudicate  on 
the  legality  or  illegality  of  the  transactions  of  the  banking  company  with 
the  bankrupt,  with  reference  to  the  provisions  of  the  stamp  act ;  and  that 
the  better  course  would  be  for  the  assignees,  when  chosen,  to  sue  for  the 
penalties ;  when  the  matter  woul*  be  more  satisfactorily  decided  by  a 
jury.  But  when  I  find  that  the  case  cannot  be  disposed  of  in  that 
manner,  as  any  proceeding  to  recover  the  penalties  must  be  by  authori- 
ty of  the  Stamp  Office,  and  the  only  action  the  assignees  could  bring 
would  be  for  recovery  of  the  property,  which  might  be  defeated  by 
proof  of  a  lien  to  the  smallest  amount  of  the  Norwich  Bank,  I  do  not 
think  that  sending  this  case  for  decision  by  a  jury  would  answer  any 
useful  purpose. 

There  are  three  questions  to  which  the  attention  of  the  com-^has  been 
directed:  1.  The  want  of  presentation  and  notice  of  dishonour  of  the 
bills  of  exchange :  2.  The  checks  given  by  the  bankrupt  to  Waller : 
3.  The  checks  issued  by  him  to  third  persons. 

As  to  the  first  question,  I  should  agree  with  his  honour.  Sir  John 
Cross,  that  this  would  be  a  proper  case  to  be  decided  by  a  jury,  if  it 
were  a  petition  to  expunge  a  proof  already  admitted  ;  because  then  our 
decision,  being  on  a  question  of  fact,  would  be  final.  But  in  the  present 
case,  the  petitioner  may,  if  he  thinks  he  can  succeed,  go  again  before 
the  commissioners  and  tender  a  proof  on  these  bills,  as  being  mere  ac- 
commodation bills  between  the  acceptor  and  the  drawer,  and  therefore 
requiring  no  notice  of  dishonour  to  the  drawer ;  though  if  such  notice 
was  originally  requisite,  I  agree  in  opinion  with  the  chief  judge,  that 
what  took  place  at  the  meeting  between  the  parties  on  the  28th  of 
January,  did  not  amount  to  a  dispensation  of  it ;  and  that  when  the 
proposal  for  a  composition  was  rejected  by  the  bank,  the  parties  were 
remitted  to  their  original  rights. 

In  regard  to  the  checks  given  by  the  bankrupt  to  Waller,  I  think  that 
there  was  not  the  making  and  issuing  of  a  draft  for  the  payment  of 
money  to  the  bearer  on  demand,  within  the  provisions  of  the  13th  sec- 
tion of  the  stamp  act  The  drafts  so  given  were  not  intended  to  be 
payable  to  any  bearer  on  demand,  but  were  given  only  as  vouchers  for 
the  previous  payments  made  by  Waller  to  the  bankrupt. 

With  respect  to  the  drafts  issued  by  the  bankrupt  to  third  persons,  the 
evidence  does  not  enable  fVie  court  to  arrive  at  the  conclusion  contended 
for  by  the  respondents.  ►^,.  ^  commissioners  have  assumed  the  fact,  that 
the  Norwich  Bank  kne\|v  ^  ^e  checks  were  drawn  beyond  the  prescribed 
distance,  because  they  )  ib^  Ij^at  the  bankrupt  lived  beyond  that  dis- 
tance.   But  I  think  thi^  \\\e^   a  sound  conclusion.    The  onus  of  provuig 
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the  fact  of  knowledge  on  the  part  of  the  bank  lay  upon  those  who  op- 
posed the  proof;  and  parties  might  have  been  summoned  and  examined 
as  to  the  fact,  which  ought  not  to  have  been  decided  by  inference. 

The  mischief  of  the  commissioners  not  having  proceeded  to  tlie  choice 
of  assignees  presents  itself  in  a  striking  manner  to  the  court,  now  that 
it  is  about  to  pronomice  its  order.  It  is  admitted,  that  the  banking 
company  wish  to  elect  themselves,  or  their  nominees,  to  be  assignees  of 
this  estate ;  but  as  the  amount  of  their  debt  is  challenged,  and  their 
security  not  realized,  the  court  cannot  make  the  order,  without  giving 
the  petitioning  creditor  a  right  to  act  as  assignee,  for  the  purpose  of  pro- 
tecting the  estate.  If  the  bankers  are  elected  assignees,  the  petitioning 
creditor  must  have  hberty  to  take  upon  himself  the  arrangement  of  the 
sale  of  the  securities  held  by  the  bank ;  for  the  court  cannot  part  with 
this  petition,  without  clothing  the  petitioning  creditor,  in  that  event,  with 
the  rights  of  an  assignee. 

As  to  the  costs,  the  petitioning  creditor  and  the  official  assignee  get 
their  costs  out  of  the  estate.     The  petitioner  gets  no  costs  at  all. 

The  order  was,  that  as  to  the  several  bills  of  exchange,  of  which 
notice  of  dishonour  was  not  given  to  the  bankrupt,  the  petition 
should  be  dismissed,  without  prejudice  to  the  tender  of  any  further 
'  or  other  proof  upon  such  bills ;  that  the  petitioner  wixs  entitled^ 
on  behalf  of  the  banking  company,  to  prove  for  the  two  first- 
mentioned  bills,  in  respect  of  which,  notice  was  given  to  the 
bankrupt,  and  likewise  for  all  other  sums  advanced  by  the  hank- 
ie company  to  the  bankrupt,  notwithstanding  the  same  might 
have  been  advanced  upon  or  vouched  by  the  checks  in  the  peti- 
tion mentioned,  without  prejudice  to  any  question  affecting  the 
securities  held  by  the  banking  company;  and  that  the  costs  of 
the  respondents  should  be  paid  out  of  the  bankrupt's  estate. 


In  the  House  of  Lords, 


SWAN  V.  The  BANK  OF  SCOTLAND.— p.  746. 

A  bond  to  secure  nil  moneys  which  a  party  may  draw  out  from,  or  owe  to  a  bank,  does  not  covn 
sums  paid  by  the  bank  on  such  unstamped  drafts  as  are  declared  illegal  by  the  provisions  of 
the  stamp  act,  55  Geo.  3,  c.  184,  s.  13. 

This  case,  which  was  much  dwelt  upon  in  argument  in  the  precediiig 
one  of  ^x/7tfr/ei9/^7io/(/,  involves  a  similar  question  as  to  the  specits 
of  drafts  or  orders,  which,  when  issued  more  than  the  statutable  distance 
from  the  banker's  residence,  are  subject  to  the  penalties  of  the  stanip 
act.  The  facts  are  so  fully  given  in  the  judgment,  that  it  is  unnecessary 
to  encumber  the  cause  with  a  preliminary  statement  of  them,  {a) 

Lord  Brougham. — My  lords,  the  Scottish  banks,  both  public  and  pri- 
vate, liave  for  more  than  a  century  past  been  in  the  practice  of  granting 
accommodation  to  their  customers,  by  way  of  what  is  called  "cash  cre- 
dits,''— a  mode  of  conducting  business  which  may  almost  be  said  \c 

(a)  The  author  wa<<  not  prpsent  at  the  argument  of  this  case;  hut  having  been  (kvoured  with 
a  M8.  cu^ty  of  liMrd  Brou\^hani*s  judt^ment,  he  thought  it  would  not  be  misplaced  in  these  reporu, 
rHatiiig  ax  it  dops  to  the  Inw  of  insolvency  in  Scotland,  and  to  the  provisions  of  the  stamp  act, 
wiih  regard  to  banker*'  checks. 
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have  )ecome  classical,  from  the  description  and  commendation  given 
of  it  by  Mr.  Himie,  in  one  of  his  most  celebrated  political  essays.  It 
consists  in  the  opening  an  account  to  a  certain  limited  amount  with  the 
customer,  on  his  finding  good  security  for  any  balance  which  may  at 
any  time  of  settlement  be  found  due.  Upon  this  credit  he  operates  by 
drafts  on  the  banks,  and  these  are  honoured  up  to  the  specified  amount. 
During  the  whole  period  of  the  party's  occasion  for  this  accommoda- 
tion, he  pays  interest  for  the  sums  actually  drawn ;  and  thus  the  party 
only  pays  for  what  he  actually  uses,  while  he  runs  no  risk  of  keeping 
money  by  him  beyond  the  occasions  of  the  day ;  and  the  bank  runs  lit- 
tle or  no  risk,  because,  besides  the  surety's  liabiUty,  it  has  constant 
means  of  knowing  the  nature  of  the  customer's  dealings,  and  of  infer- 
ring from  them  the  state  of  his  circumstances. 

These  credits  are  used  not  only  by  trades,  but  by  persons  in  any 
other  occupation  or  profession  requiring  supplies  of  money  to  a  moderate 
amount,  as  little  dealers,  agents,  and  writers,  and  sometimes  by  private 
,  individuals  living  on  their  means. 

William  Martin,  writer,  of  Lockerbie,  obtained  a  credit  of  this  descrip- 
tion with  the  Bank  of  Scotland  in  June,  1819,  and  gave  a  bond  for 
securing  the  latter,  in  which  he  was  joined  by  Mr.  Swan,  the  present 
appellant,  and  others,  formally  and  nominally,  as  principal  co-obligors, 
but  in  reality  as  his  sureties.  In  September,  1835,  this  was  extended  to 
^10,000,  and  the  sureties  joined  in  a  second  bond,  whereby  they  became 
liable  in  the  same  manner  with  William  Martin,  but  to  the  extent  of 
jesooo,  "  for  all  such  money  as  should  be  drawn  out  from  the  said  bank, 
or  its  agency  office  at  Dumfries,  or  as  might  be  respectively  owing,  due, 
paid,  payable,  or  claimable,  on  any  drafts,  orders,  bills,  notes,  receipts, 
or  guarantees,  letters,  documents,  or  obligations  whatever,  drawn, 
accepted,  granted,  endorsed,  or  any  how  signed  by  William  Martin,  or 
by  procuration,  or  liablo'on  him  by  any  legal  construction,  and  charge- 
able to  the  said  account."  And  it  was  further  stipulated  by  the  bank, 
that  "  any  account  or  certificate  signed  by  their  principal  accountant,  or 
by  their  agent  at  Dumfries,  should  be  suificient  to  ascertain,  specify,  and 
constitute  the  sums  or  balance  to  be  due  on  principal  and  interest,  and 
should  warrant  all  execution  at  law  against  the  obligors  jointly  and 
severally  for  such  sums  and  balances." 

William  Martin  continued  to  operate  upon  this  credit,  until  he  became 
insolvent  and  was  sequestered,  when  a  balance  of  4378/.  0^.  lid,  prin- 
cipal, and  326/.  10.?.  2d.  interest,  was  due  upon  the  account.  The  sure- 
ties or  cautioners  were  sued  upon  the  bond ;  and  it  was  stated  in  the 
defence,  that  the  manner  of  drawing  had  been  chiefly  in  two  ways : — 
William  Martin  had  sometimes  sent  letters  from  Lockerbie,  where  he 
resided,  to  the  bank  agent  at  Dumfries,  directing  him  to  send  him  money 
to  a  specified  amount  by  the  bearer ;  and  sometimes  he  had  discounted 
bills,  and  entered  into  other  transactions  with  various  persons  at  Locker- 
bie, and  given  them  drafts  on  the  bank,  or  bank  agent.  In  order  to 
save  the  stamp,  it  is  alleged  he  made  them  payable  to  bearer ;  but  as 
Lockerbie  is  said  to  be  beyQfid  the  distance  of  10  miles  {a)  specified  by 
the  stamp  act,  he  dated  th^  checks  at  Dumfries,  and  generally  post-dated 
them,  as  if  drawn  the  (J^  itrhe^  ^^®  holders  might  present  them  foi 
payment  at  the  bank  o^   y  ^ 

(a)  By  9  G«k>.  4,  c.  49,  n  f^  ^«  ,  «  disUnoB  of  ten  miloi,  from  the  plaoo  when  the 
draft  or  order  may  be  iMued,  ii   *  K      |ir^*^fifteen  miles. 
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Dockets  and  balances,  certified  by  both  the  accountant  and  agent 
were  regularly  made  and  produced ;  and  the  cause  was  reported  upon 
cases  by  the  lord  ordinary  to  the  lords  of  the  second  division,  who  di- 
rected a  hearing  in  presence,  and  then  decided  that  the  suit,  being 
brought  only  on  the  second  bond,  that  of  1825,  the  pursuer  could  not 
recover  on  the  bond  of  1819  in  this  action;  but  their  lordships  decreed 
in  his  favour  upon  the  former  instrument. 

Nothing  here  turns  upon  the  form  of  the  action,  which  was  a  suspen- 
sion of  a  charge  given  by  the  bank  on  the  bond.  The  matters  before 
stated  as  to  the  transactions  were  averred ;  and  the  facts  alleged  by  the 
parties  being  in  many,  indeed  in  most  particulars,  denied  on  either  side, 
notliing  is  to  be  taken  for  concluded  or  ascertained  by  the  process.  But 
the  respondents,  the  chargers,  were  sufficiently  confident  in  their  grounds 
of  law  to  let  the  case  be  determined  upon  the  fact  of  admitting,  foi 
argument's  sake,  the  allegations  of  the  appellants,  the  suspenders.  And 
as  it  was  on  this  assumption  that  the  court  decided,  so"  it  is  upon  this 
that  the  appeal  is  brought,  and  that  your  lordships  are  called  upon  to  - 
determine  here. 

It  is  to  be  regretted,  that  some  steps  had  not  been  taken  to  ascertain 
the  facts,  more  especially  as  the  matter  of  law  was,  in  the  estimation 
of  the  court  below,  sufficiently  difficult  to  require  cases,  and  a  hearing  in 
presence.  It  does  not  seem,  that  any  difficulty  could  have  attended  this 
settlement  of  the  facts ;  for  nothing  material  was  in  dispute,  except  the 
fact  of  the  drafts  having  been  such  as  the  appellants  contend  they  were, 
namely,  payable  at  Dumfries,  and  drawn  at  Lockerbie, — of  their  having 
been  issued  to  parties,  whom  William  Martin  was  paying  money  to, — 
of  Lockerbie  being  above  the  legal  distance, — and  of  the  bank  agents 
being  aware  of  all  this ;  the  facts  being  denied,  perhaps,  only  for  form's 
sake,  and  which  probably  would  have  been  admitted,  or  at  least  easily 
substantiated,  if  denied.  I  suppose  there  will  not  be  any  difficulty  in 
admitting  these  facts,  if  the  cause  is  remitted.  What  part  of  the  balance 
was  made  up  of  money  obtained  on  such  drafts,  and  what  part  on  let- 
ters sent  for  money  to  be  transmitted  from  Dumfries  by  William  Mar- 
tin's messenger,  would  probably  have  been  ascertained  with  equal  ease ; 
and  these  are  the  only  facts  in  the  case.  The  consequence  of  settling 
these  things  would  have  been,  that,  should  the  pomt  of  law  be  decided 
against  the  respondents,  the  cause  would  have  been  at  an  end.  Whereas, 
if  your  lordships  reverse  this  decision,  a  new  litigation  will  be  neces- 
sary, in  case  the  chargers  deny  the  suspender's  allegations.  However, 
we  have  to  deal  with  the  case  as  it  is  now  before  us ;  and  I  regret  to 
find,  that  I  cannot  comp  to  the  conclusion  at  which  the  learned  judges 
below  have  arrived.  On  the  contrary,  I  really  hold  it  to  be,  without 
any  reasonable  doubt,  clear,  that,  upon  the  facts,  which  the  case  for  the 
respondents  assumes  to  be  those  of  the  cause,  the  bank  could  not  recover 
upon  this  bond. 

The  whole  question  arises  out  of,  and  turns  upon,  the  stamp  act,  55 
Geo.  3,  c.  184,  s.  13 ;  and  we  may  at  once  lay  out  of  view  all  that  por- 
tion of  the  alleged  balance,  or  debt,  which  arose  from  letters  or  orders, 
such  as  tliose  set  forth  in  the  case,  namely,  directions  given  at  Lockerbie 
in  writing  to  the  bank  agent  to  send  William  Martin  sums  of  money. 
I  do  not  consider  that  these  are  drafts  or  orders  for  the  payment  of  mo- 
ney at  all ;  they  are  directions  to  send  money  to  the  party,  who  either 
has  it  in  the  bank,  or  takes  it  on  credit  from  the  bank ;  they  are  not 
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negotiable  instraments  at  all,  and  they  are  not  issued ;  therefore  they  do 
not  come  within  the  description  of  instruments  requiring  a  stamp,  and 
they  do  not  fall  in  any  way  within  the  provisions  of  the  13th  section. 
But  we  are  to  consider  the  point  argued  and  decided  below,  whether, 
upon  a  balance  arising  out  of  sums  paid  by  the  bank  to  the  bearers  of 
unstamped  checks  issued  at  Lockerbie,  beyond  the  privileged  distance, 
the  agent  who  honoured  those  checks  being  cognisant  of  the  distance 
and  the  place  of  issue,  the  co-obligors  or  sureties  in  William  Martin's 
bond  of  £1825  were  liable  to  make  good  William  Martin's  deficiency ; 
in  other  words,  to  pay  the  debt  found  due  and  arising  oi  t  of  such 
dealings. 

Now,  it  must  first  of  all  be  observed,  that  it  seems  mainly^  chough  not 
exclusively,  to  be  the  ground  upon  which  the  respondent  r^sts  his  case, 
and  the  court  below  their  judgment,  that  the  bondsmen  had  boimd  them- 
selves by  the  certificate  of  the  accountants  or  agents  of  t/ie  bank,  and 
that  whatever  balance  those  persons  should  certify,  was  to  be  rep:arded 
as  the  true  balance  for  which  they  were  liable  to  the  banl ..  This  argu- 
ment seems  to  admit,  that,  but  for  such  a  special  provisioa  between  the 
parties,  the  want  of  a  stamp  would  be  fatal.  But,  certainly,  something 
has  been  said  of  a  more  general  nature,  respecting  the  difference  between 
enactments  for  protecting  the  revenue,  and  other  statutory  provisions. 
We  shall  therefore  begin,  by  considering  the  question  in  itS  more  general 
shape,  and  then  inquire,  if  the  special  obligation  adverte  i  to  makes  any 
difference  in  the  present  case. 

First,  there  seems  no  reason  at  all  to  doubt,  that  if,  foj  the  purpose  of 
protecting  the  revenue,  any  thing  is  forbidden  to  be  done\«nder  a  penalty, 
this  does  not  necessarily  make  void  the  thing  done,  or  prevent  a  right 
of  action  from  arising  out  of  it;  thus,  if  dealing  in  tobacco  without  a 
license,  as  in  Johnson  v.  Hudson,  11  East,  180,  is  prohibited  under  a 
penalty,  this  will  not  prevent  the  person  who  so  deals  from  maintaining 
an  action  for  goods  sold  and  delivered  in  such  dealing,  although  the 
unlicensed  dealer  will  be  liable  to  the  statutory  penalty.  But  how 
would  it  have  been  if  the  legislature  had,  besides  the  penalty,  provided 
that  all  dealing  of  the  forbidden  kind  should  be  absolutely  void?  It  is 
clear,  that  in  this  case  no  action  could  arise  from  such  void  dealing ;  not 
because  the  law  forbade  the  transaction  for  revenue  purposes,  but  be- 
cause it  deprived  the  transaction  of  all  legal  force  and  effect,  by  making 
it  void ;  and  even  if  it  had  only  been  forbidden,  with  or  without  penalty, 
provided  the  prohibition  was  for  other  than  revenue  purposes,  no  action 
could  arise.  Where  there  was  no  provision  avoidhig  the  transaction, 
but  a  prohibition  framed  to  protect  the  buyer,  an  action  was  held  not  to 
lie,  where  that  prohibition  was  broken;  Law  v.  Hodgson,  11  East,  300. 
So  no  action  was  held  maintamable  for  printers'  work,  where  the  act 
requiring  the  printer's  name  to  be  given,  had  not  been  complied  with ; 
not  following  a  direction,  being  held  equivalent  to  disobeying  a  prohibi- 
tion ;  Bensley  v.  Bignold,  5  B.  &  Aid.  335,  (7  E.  C.  L.  R.  121.)  But  a 
provision  making  void  the  transaction  is  quite  as  clear  a  ground  of  nul- 
lity, and  quit^  as  strong  to  defeat  all  legal  remedy,  as  any  such  prohibi- 
tion. Ba  it  so,  that  the  provision  is  to  protect  the  revenue ;  still,  if  it 
operates  not  by  penalty,  ^  ^  yet  by  mere  prohibition,  but  by  declaring 
void  what  is  prohibited,  ^.  ly  this  is  as  immediate  and  direct  a  defeas- 
ance of  all  legal  remodj^  ^^  L^n  be  conceived ;  it  is  not,  as  in  Law  v. 
Hodgson,  a  consequence    ^    fti  by  argument  from  the  statutory  enact- 
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ments,  but  it  is  the  very  enactment  itself;  it  stands  in  the  place  of  penalty; 
it  is,  in  truth,  the  penalty  denounced.  The  wrongdoer,  the  person  break- 
ing the  law,  forfeits  £100,  and  forfeits  also  the  validity  of  his  contract; 
he  incurs  two  penalties — ^the  fine  arid  the  niillity. 

Now,  what  does  the  stamp  act  provide,  with  reference  to  the  present 
case?  The  13th  section  is  precise :  "And  for  the  more  effectually  pre- 
venting of  frauds  and  evasions  of  the  duties  hereby  granted  on  bills  of 
exchange,  drafts,  or  orders  for  the  payment  of  money,  under  colour  of 
exemption  in  favour  of  drafts,  or  orders  upon  bankers,  or  persons  acting 
as  bankers,  contained  in  the  schedule  hereunto  annexed,  be  it  further 
enacted.'^     [His  lordship  here  read  the  first  part  of  the  13th  section.]  (a) 

Thus  far  all  is  description,  and  penalty,  and  statement  of  the  purpose, 
viz.,  to  prevent  fraud,  and  evasion  of  the  duties.  But  there  follows  a 
clear  declaration  of  nullity,  or  avoidance ;  for  it  goes  on  to  provide,  that 
"moreover" — that  is,  over  and  above  forfeiting  the  penalty, — ^'Mhe 
banker,  or  other  person,  shall  not  be  allowed  the  money  so  paid,  or  any 
part  thereof,  in  account  against  the  person  or  persons,  by  or  from  whom 
«uch  bill,  draft,  or  order  shall  be  drawn,  or  his,  her,  or  their  executors 
or  administrators,  or  his  or  their  assignees  or  creditors,  in  case  of  bank- 
ruptcy or  insolvency,  or  any  other  person  or  persons  claiming  under  her, 
him,  or  them.'*  To  say,  that  a  party  shall  not  be  allowed  in  account 
any  money  paid  in  a  particular  way,  is  equivalent  to  saying,  that  the 
party  shall  have  no  claim  against  the  payee,  or  person  on  whose  account, 
or  for  whose  behoof,  the  money  was  paid ;  or,  in  other  words,  that  no 
credit  should  arise  to  the  party,  and,  which  is  the  same  thing,  no  debt 
should  be  incurred  towards  him  by  the  other  person.  The  statute  has 
therefore,  in  terms  said,  that  no  debt  shall  arise  from  dealings  contrary 
to  the  stamp  provisions, — and,  in  all  but  express  terms,  that  whatever  is 
done  shall  be  void,  quoad  creating  a  demand  or  claim  by  the  party  pay- 
ing against  the  party  receiving.  This  is  any  thing,  then,  rather  tlian'a 
mere  penalty  protecting  the  fiscal  regulation,  or  a  mere  prohibition  with 
a  view  to  such  protection.  It  is  a  further  and  an  additional  protection 
given  to  the  stamp  revenue,  by  declaring  that  payments  upon  unstamped 
instruments,  made  by  parties  knowhig  that  the  instruments  do  not  come 
within  the  exemption,  shall  not  be  valid,  to  the  effect  of  charging  the 
payee  with  a  debt  to  the  party  paying. 

Secondly.  Now,  what  is  the  ground  of  the  bank's  action  of  the  charjre 
given  against  William  Martin's  co-obligees  or  sureties?  It  is  the  debt 
alleged  to  be  due  from  him  to  the  bank,  in  respect  of  his  drafts  upon  tlje 
bank  agent,  honoured  by  him  at  Dumfries.  But  if  no  debt  is  due,  if  the 
wrongdoer  is  forbidden  from  having  any  claims  against  the  cautioner  m 
account,  there  is  no  liability  incurred  by  the  co-obligors,  or  indeed  by 
William  Martin  himself.  That  is  the  immediate  and  direct  consequence 
of  the  statutory  provisions.  It  is,  as  if  the  statute  had  made  void  the 
bond  to  secure  the  balance  from  time  to  time  due;  for  if  there  is  notliing 
due,  no  balance,  the  obligation  to  make  that  good  itself  amounts  to 
nothing.  The  operation  of  banking  is  this: — we  speak  of  deposits  by 
customers,  and  of  their  keeping  money  at  a  banker's ;  but,  both  in  fact 
and  in  contemplation  of  law,  they  give  their  money,  or  securities  for 
money,  to  the  banker,  who  becomes  their  debtor,  and  is  bound  to  repay 
It  on  demand.     So,  the  operation  of  a  cash  credit  is  the  reverse  of  the 

(a)  Sm  ante,  p.  668. 
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former.  The  customer  becomes  the  debtor  to  the  bank,  by  so  much  as 
the  bank  advances  on  his  drafts;  and  the  surety  becomes  bound  to  pay 
that  debt,  if  the  customer  fails.  Then,  if  the  statute  says,  no  debts  shall 
arise  or  become  due  upon  money  drawn  out  by  the  customer,  or  paid 
by  the  banker,  in  a  particular  way,  it  also  says,  that  no  bondsmen  shall 
be  liable  on  such  a  security  given.  It  is  as  if  the  cash  credit  stood,  and 
the  bond  for  securing  the  balance  stood,  but  nothing  had  been  done 
under  the  credit ;  and  so  no  balance  had  arisen,  or  could  arise,  which 
the  bondsmen  could  have  to  make  good. 

But  the  peculiar  form  of  the  bonds  is  relied  upon.  It  is  said,  that 
whatever  the  accountant  or  agent  should  certify  as  the  balance,  is  to  be* 
taken  as  that  balance.  How  can  this  alter  the  case?  They  are  to 
ascertain  the  quantum ;  the  quantum  of  what?  of  a  balance  or  debt 
due  to  the  bank.  But  the  act  of  Parliament  has  said,  that  there  can, 
out  of  transactions  of  this  kind,  arise  no  debt  whatever.  Then,  there 
is  no  balance  of  a  debt  for  the  certifier  to  ascertain.  The  words,  taken 
even  most  literally,  will  not  bear  out  the  contention  of  the  respondents ; 
"  any  account  or  certificate,  signed  as  provided,  shall  be  sufficient  to 
ascertain,  specify,  and.  constitute" — What  ?  not  how  much  the  obligors 
shall  be  bound  to  make  good  or  pay,  but  <<  the  sums  or  balances  such 
as  aforesaid,  to  be  due  hereon  in  principal  and  interest,  and  shall  war- 
rant all  executorals  for  such  sums  or  balances."  Now,  what  are 
balances  such  as  aforesaid  ?  They  are  plainly  balances  in  the  transac- 
tions aforesaid, — the  drawing  money  out  and  paying  it  in ;  in  a  word, 
the  balance  of  debt  due  from  William  Martin  to  the  bank.  And  how 
are  they  further  described?  As  "to  be  due  hereon  in  principal  and 
interest."  This  plainly  means  due  on  this  bond,  by  reason  of  the 
claims  arising  to  the  bank,  for  money  advanced  on  William  Martin's 
cash  credit ;  so  that  the  obligation  is,  to  pay  the  balance  or  debt  arising 
and  due.  If  there  is  no  debt — ^no  claim,  there  is  no  obligation.  The 
statute  has  taken  away  the  debt,  and  the  obligation  vanishes  with  it.  It 
is  quite  impossible  to  avoid  regarding  what  it  is  that  constitutes  the  obli- 
gation in  the  instrument,  what  is  the  main  purpose  of  it,  and  to  which 
all  besides  is  accessary  and  ancillary :  it  is,  that  the  obligors  are  bound 
to  pay  any  debt  incurred  by  William  Martin  to  the  bank  on  his  cash 
credit ;  now,  if  there  could  be  no  debt,  there  must  be  an  end  of  the 
obligation  to  pay. 

Nothing  can  be  more  plain  than  that  if  such  decisions  as  the  present 
could  be  supported,  the  Idth  section  of  the  statute  becomes  at  once  a 
dead  letter,  as  far  as  the  nullity  goes.  For  parties  would  only  have  to 
frame  their  securities  like  these  bonds  of  June,  1819,  and  September, 
1825,  and  then  the  unstamped  checks  would  constitute  a  balance  avail- 
able to  the  one  party,  and  payable  by  the  other:  for  then  it  would 
always  be  contended,  and  with  success,  that  the  party  was  not  suing 
for  money  paid  by  unstamped  drafts ;  that  would  be  admitted  to  be  im- 
possible, by  virtue  of  the  13th  section;  but  he  would  be  represented  as 
suing  on  the  balance  declared  by  the  account ;  and  the*  parties  would 
thus  be  concluded,  and  the  court  precluded  from  going  into  the  fraudulent 
and  illegal  dealing,  which  had  rendered  the  whole  dealing  void,  by  pro- 
hibiting any  claim  or  debt  fr^"*  arising  out  of  it  All  drafts,  whether 
drawn  within  ten,  or  beyond  400  miles, — whether  payable  to  bearet 
or  not, — ^whether  on  deijOT  j  at  sight,  or  at  six,  or  twelve,  or  eighteen 
months'  date, — ^would  h      rn^  valid,  because  a  single  bond  executed 
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would  make  the  party  drawing  and  receiving  liable.  Nay,  without 
even  paying  a  bond  stamp,  a  written  memorandum  agreeing  to  pay, 
and  with  an  agreement  stamp  only  affixed  to  it  when  it  was  put  in  suit, 
would  suffice  to  legalize  the  whole  transaction,  aJs  far  as  efficiency  in 
law  and  equity  is  concerned.  The  statutory  protection  to  the  revenue 
of  the  nullity  declared,  would  be  gone,  and  the  penalty  alone  remain. 

A  recent  case  in  the  Exchequer,  Owens  v.  Denton,  1  Cromp.  M.  &  R. 
711,  was  reUed  on  for  the  respondent;  but  it  is  in  no  respect  repugnan 
to  the  opinion  which  I  have  been  giving.  There  a  settlement  of  ac 
counts  had  taken  place,  upon  a  selling  of  malt  by  an  illegal  measure 
the  court  admitted,  expUcitly,  that  such  a  sale  could  not  either  be  en 
forced  by  action,  or  set  off  in  defence  against  a  claim ;  but  they  held, 
that  the  settlement  was  equivalent  to  payment,  and  could  thus  be  set 
off.  It  is  quite  unnecessary  to  say,  whether  this  was  or  not  a  correct 
view  of  the  law,  and  whether  it  let  in  or  not  plain  evasion  of  the 
revenue ;  at  all  events,  it  does  in  no  way  conflict  with  the  groimds  of 
the  present  case,  which  stand  wholly  and  separately  apart. 

I  am,  therefore,  of  opinion,  and  would  move  your  lordships,  that  the 
decree  appealed  from  must  be  reversed,  and  that  the  case  must  be 
remitted,  with  a  declaration  to  this  effect, — that  no  obligation  arises 
upon  this  bond  to  pay  any  balance  alleged  to  be  due  to  the  bank  on 
William  Martin's  drafts,  in  so  far  as  they  were  drawn  and  issued 
beyond  the  statutory  distance,  or  wrong  dated  in  point  of  time  or  place, 
and  were  known  by  the  agent  of  the  bank  to  be  drawn  beyond  such 
distance,  or  to  be  wrong  dated  in  point  of  place,  or  to  be  wrong  dated 
in  point  of  time ;  and  in  so  far  the  court  wiU  be  directed  to  suspend  the 
c^harge,  and  to  find  expenses  due,  according  to  the  result  of  the  inquiry 
touching  the  manner  in  which  the  balance  is  constituted. 

Ordered  accordingly. 
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Court  of  Baktkruptct,  21^/  July^  1835. 

It  is  ordered,  that  when  any  person  shall  have  been  chosen  and  ap- 
pointed to  act  as  official  assignee,  he  shall,  upon  filing  his  appointment, 
and  lodging  his  securities  with  the  chief  registrar,  be  forthwith  attached 
to  the  list  of  one  of  the  commissioners  having  the  smallest  number  of 
official  assignees  on  th^  lists;  and  where  the  number  upon  several  lists 
shall  be  equally  small,  he  shall  be  allotted  by  the  chief  registrar  to  one 
of  these  by  ballot,  except  where  it  shall  be  otherwise  especially  ordered 
by  the  Court  of  Review. 

T.  Erskine,  C.  J. 

J.  Cross,  J. 

6.  Rose,  J. 

Approved,  C.  C.  Pepys,  C.  S. 

Lancelot  Shadwell,  C.  S. 


Lord  Chancellor,  14Mil/ay,  1836. 
In  the  matter  of  Bankruptcy,  (a) 

Whereas  it  was  ordered,  on  the  31st  of  October,  1835,  by  the  lords 
commissioners  for  the  custody  of  the  Great  Seal,  that  no  dividends-should 
be  paid  to  any  creditor  holding  any  security  for  his  debt,  until  such  secu- 
rity shall  be  produced,  without  the  special  direction  of  a  commissioner 
in  that  behalf;  and  whereas  the  mode  of  proceeding  in  such  cases  has 
been  attended  with  doubt  and  difficulty,  I  do  order,  that  from  hence- 
forth, upon  the  statement  by  a  creditor,'that  he  is  unable  to  produce  his 
security,  and  that  the  same  has  not  been  parted  with  for  any  valuable 
consideration,  nor  assigned  to  any  person,  he  shall  be  examined  on  oath 
before  a  commissioner,  as  to  the  cause  of  such  inability,  and  his  exami- 
nation shall  be  filed  with  the  proceedings ;  and  the  commissioner  shall 
adjudge,  whether,  in  his  opinion,  the  creditor  is  or  is  not  able  to  produce 
the  security;  and  if  the  (jommissioner  is  of  opinion,  that  the  security 
cannot  for  a  sufficient  ca^gp^  be  produced,  the  creditor  shall  give  a  suffi- 
cient indemnity  to  the  official  assignee,  to  be  approved  by  a  commis- 
sioner; and  upon  such  Ik  wiiai^y  ^®^^8  given,  the  official  assignee  shall 
pay  the  dividend  to  ih^   ^^i^of*  Cottenham,  C. 

(fl)  This  order  ap|)Mn  to  i»  \^^  x^  in  conieqaeiioe  of  th«  dediion  of  Ex  parte  WallUf 
Ante,  570.  ^\      ,-,  P^ 
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Lord  Chancellor^  IstJuty^  1836. 
In  the  matter  of  Bankruptcy. 

I  DO  order,  that  when  a  check  has  been  signed  by  the  accountant  in 
bankruptcy,  for  the  payment  of  a  dividend  to  a  deceased  creditor  of  a 
bankrupt,  the  endorsement  of  such  check  by  the  executor  or  adminis- 
trator of  such  creditor  shall  be  deemed  sufficient 

COTTENHAM,  C. 


Lord  Chancellor,  1^/  September j  1836. 
In  the  matter  of  Bankruptcy. 

Whereas,  it  appears  to  me  to  be  e^ped^enL  that  the  several  accounts 
of  bankrupts,  now  li^pt^^^t^  ]gan^>^  should  be  united  in 

one  general  account,  I  ct^Nprder,  that  from  henceforth,  the  Bank  of 
England  shall  not  keep  an  account  of  each  particular  estate,  but  only 
one  general  account  with  the  accountant  in  bankruptcy. 

And  whereas,  by  an  order,  dated  the  31st  day  of  October,  1835,  it  was 
ordered,  that  each  official  assignee  shall  pay  into  the  Bank  of  England, 
to  the  credit  of  the  accountant  in  bankruptcy,  all  such  sums  of  money 
as  shall  come  to  his  hands,  as  soon  as  they  shall  amount  to  £\00y  and 
at  the  time  of  paying  in  such  moneys  shall  state  in  writing,  delivered 
therewith  to  the  cashier  of  the  Bank  of  England,  the  date  and  amount 
of  the  payment,  the  name  of  the  official  assignee  making  it,  the  name 
and  description  of  the  bankrupt  or  bankrupts  to  whose  estate  the  money 
belongs,  and  that  it  is  to  be  placed  to  the  credit  of  the  said  accountant 
in  bankruptcy,  and  of  such  particular  estate ;  and  that  the  official  as- 
signee shall  take  a  receipt  for  the  same  from  the  cashier  of  the  Bank  of 
England,  and  carry  it  to  the  office  of  the  accountant  in  bankruptcy,  who 
will  give  a  proper  voucher  for  such  receipt,  and  that  the  money  is  placed 
to  the  credit  of  the  estate  of  the  said  bankrupt  in  the  books  kept  in  the 
office  of  the  accountant  in  bankruptcy;  I  do  order,  that  the  said  order, 
dated  the  31st  day  of  October,  1835,  be  varied,  and  for  the  futiure  be 
as  follows,  viz :  That  each  official  assignee  shall  pay  into  the  Bank  of 
England,  to  the  credit  of  the  accountant  in  bankruptcy,  all  such  sums 
of  money  as  shall  come  to  his  hands,  as  soon  as  they  shall  amount  to 
jeiOO ;  and  at  the  time  of  paying  in  such  moneys  shall  state  in  writing, 
delivered  therewith  to  the  Bank  of  England,  the  date  and  the  amount 
of  the  payment,  the  name  of  the  official  assignee  making  it,  the  name 
and  description  of  the  bankrupt  or  bankrupts,  to  whose  estate  the  money 
belongs,  and  that  it  is  to  be  placed  to  the  credit  of  the  said  accountant  in 
banki'uptcy;  and  the  official  assignee  shall  take  a  receipt  for  the  same 
from  the  cashier  of  the  bank,  and  carry  it  to  the  office  of  the  accountant 
in  bankruptcy,  who  will  give  a  proper  voucher  for  such  receipt,  and  that 
the  money  is  placed  to  the  credit  of  the  estate  of  the  bankrupt  or  bank- 
rupts, in  the  books  kept  in  the  office  of  the  accountant  in  bankruptcy. 

COTTENHAH,  C. 
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ACCOUNTS. 

See  Audit. 
Accounts  of  bankrupts  at  the  Bank  of  Eng- 
land, in  future,  to  form  only  one  general 
account  with  the  accountant  in  bank- 
ruptcy. Lord  Cottenham's  general  order, 
lat  September,  1836.  Appendix,  1  Deacon, 

844 
ACQUIESCENCE.    • 
See  Bank&vpt,  Estoppel. 
A  bankrupt  is  not  bound  by  acts  of  acqui- 
escence, when  he  is  ignorant  of  his  rights. 
Ez  parte  Chambert,  609 

ACTIONS  (BY  ASSIGNEES). 
Where  the  solicitors  to  the  commission  re- 
ceived from  the  assignees  the  amount  of 
their  bill  of  costs,  which  had  been  bond, 
fide  incurred,  for  defending  a  suit  in 
Chancery  brought  against  the  assignees ; 
and  the  major  part  of  the  creditors  and 
the  official  assignee  applied  for  an  order 
on  the  solicitors  to  refund  the  amount,  on 
the  ground  that  the  commissioner  had 
certified  that  the  suit  was  improTidently 
defended,  and  that  he  had  disallowed  the 
amount  of  the  costs  in  the  assignees' 
accounts ;  the  petition  was  dismissed  with 
costs,  except  as  against  the  oflScial  as- 
sionce.     Ez  parte  Benham,  re  BramtoeU^ 

626 
ANNUITY. 


ANNULLING  FIAT. 
See  SuPEBSXDXAS. 

1.  After  the  issuing  of  the  fiat,  the  petition- 
ing creditor  heard  and  believed  that  the 
party,  against  whom  it  was  issued,  was  a 
married  woman.  The  court  would  not, 
for  this  cause,  on  the  petition  of  the  peti- 
tioning creditor,  order  the  fiat  to  be 
annulled,  but  merely  suspended  the  pro- 
secution of  it.  Ez  parte  Harland, — In  the 
matter  of  Tardieu,  549 

2.  The  court  will  not  annul  a  fiat  on  the 
bankrupt's  petition,  though  consented  to 
by  the  petitioning  creditor,  on  the  ground 
that  the  bankrupt  had  made  an  arrange- 
ment for  payment  of  the  petitioning  cre- 
ditor's debt ;  without  being  satisfied  that 
there  were  no  other  creditors  of  the  bank- 
rupt,— or,  that  if  there  were  any  such, 
they  consented  to  the  application.  Ez 
parte  Parr. — In  the  matter  of  Parr ^        660 

8.  Where  the  bankrupt,  who  carried  on 
business  as  a  draper  in  the  town  of  Car- 
narvon, and  had  contracted  debts  with 
various  creditors  in  Lancashire,  was  de- 
scribed in  the  fiat  as  "  of  Geufron,  in  the 
'county  of  Carnarvon,  draper,  dealer,  and 
chapman,"  a  place  where  he  merely  re- 
sided, and  did  not  carry  on  the  drapery 
business, — the  fiat  was  annulled,  at  the 
costs  of  the  petitioning  creditor.  Ez 
parte  Morrit, — In  the  matter  of  Jonee,   741 


A  contingent  annuity,  granted  bV  ^^®  bank- 
rupt to  C.  D.,  in  case  she  s^w^ived  A.  B., . 
may  be  proved  before  th^  ihaPP®'^'*^  ^^ 
the  contingency,  under  tk  fi*  K  section ' 
of  tiie  6  Geo.  4,  c.  16.  ^  ^*i  guoh  an 
annuity  is  not  provable  "^u^  *  ^be  &*^ 
section,  it  is  not  provab]^  Vnd^^  th«  ^^^^ 
section.    Ez  parte  VonA    K  /lef  ^/n  <^ 


matter  of  Phibbe, 


APPROPRIATION. 
One  of  several  partners,  previous  to  bis 
marriage,  agreed  with  his  intended  wife's 
trustees,  that  he  would  assign  to  them  a 
portion  of  his  capital  in  the  business,  to 
secure  to  them  certain  periodical  pay- 
ments of  £600,  on  the  trusts  of  his  mar- 
riage setUement.  In  pursuance  of  this 
agreement,  the  partnership  open  an  m- 

4b2  (845) 


846 


Index. 


count  in  tbeir  books  with  the  trastees,  in 
which  they  place  to  the  credit  of  the 
,  truBtee^  the  sum  of  £8000,  and  debit 
their  partner  with  the  same  sum,  giving 
the  trustees  notice  that  they  haye  trans- 
ferred this  sum  from  their  partner's 
private  account  Default  having  been 
made  in  the  payments  of  £500,  and  the 
firm  having  become  bankrupt : — 

Meld,  that  this  was  an  acknowledgment 
of  a  present  debt  from  the  firm  to  the 
trustees,  the  consideration  for  which  was 
the  intended  marriage.  Hx parte  Hill. — 
In  the  matter  of  Brown,  673 

ASSIGNEES. 
See  Official  Absighiss. 

1.  A  commissioner  finds  that  one  of  two  as- 
signees retained  in  his  hands  a  sum  of 
money  for  a  certain  period,  without  pay- 

,  ing  it  into  the  hands  of  -  the  bankers 
chosen  by  the  creditors,  and  then  charges 
both  assignees  with  interest  thereon  at 
£20  per  cent,  per  annum,  under  the  6  G. 
4,  c.  1<>,  s.  104: — Held,  that  the  commis- 
sioner had  no  right  to  charge  both  as- 
signees for  the  retainer  of  one,  unless  he 
found  that  the  other  assignee  "  knowingly 
permitted'^  the  retainer ;  nor  was  the  com- 
missioner justified  in  charging  even  the 
one  who  retained  the  money,  unless  he 
found  that  it  was  culpably  retained  by 
him.  Ex  parte  Benham. — In  the  matter  of 
Bramwell,  525 

2.  Where  two  assignees  were  elected,  one 
of  whom  was  chosen  without  his  own 
consent,  and  refused  to  serve,  the  court 
directed  a  new  choice  altogether.  Ex 
parte  Cattaral. — In  the  matter  of  Bird,  597 

8.  When  an  assignee,  without  leave  of  the 
court,  purchases  any  portion  of  the  bank- 
rupt's property,  it  is  the  invariable  rule, 
on  the  complaint  of  any  creditor,  to  order 
h*m  to  be  removed  from  the  ofSce  of  as- 
signee, and  to  account  for  the  profits  he 
has  made  by  such  purchase.  Ex  parte 
Alexander. — In  the  matter  of  Hobbs,      631 

4.  A  reference  to  the  commissioner  was  di- 
rected, to  report  whether  a  contract  made 
by  the  assignees  for  the  sale  of  certain 
portions  of  the  bankrupt's  property,  would 
be  beneficial  to  the  estate.  Ex  parte 
Bradatock.^In  the  matter  of  WiUon,     631 

5.  Where  a  creditor  petitions  for  the  removal 
of  an  assignee,  without  alleging  sufficient 
grounds  for  that  purpose  in  his  petition, 
but  merely  states  them  on  affidavit,  his 
petition  will  be  dismissed  with  costs.  Ex 
parte  Faramore. — In  the  matter  of  Green- 
way,  634 

6.  An  assignee,  anticipating  that  the  bank- 
rupt's estate  would  pay  20«.  in  the  pound, 
is  induced  to  make  up  that  sum  to  a  cre- 
ditor who  has  already  received  a  dividend 
of  14«.  in  the  pound.  The  assignee  be- 
oomes  bankrupt;  the  creditor  is  chosen 
assignee  in  his  room,  and  the  estate  does 
not  pay  more  than  the  dividend  already 


declared : — ffeld,  that  the  party  was  lia- 
ble to  refund  the  surplus  above  14«.  in 
the  pound,  on  the  petition  of  a  creditor 
who  had  proved  under  the  commission ; 
and  he  was  accordingly  ordered  to  pay 
the  amount  into  court  Ex  parte  Grim- 
wood, — In  tht  matter  of  Harvey,  691 

7.  Where  the  notice  of  the  meeting  for  the 
choice  of  assignees  was  advertised  in  the 
Gazette,  only  three  days  before  the  meet- 
ing took  place  at  Carnarvon,  and  the  cre- 
ditors at  a  distance  had  no  opportunity, 
from  the  shortness  of  the  notice  afforded 
them,  of  attending  such  meeting ;  eembie, 
that  this  was  a  sufficient  ground  for  set- 
ting aside  the  choice  of  assignees.  £x 
parte  Morris,  741 

8.  Upon  a  petition  to  remove  assignees,  on 
the  ground  of  their  having  proved  ficti- 
tious debts,  and  having  fraudulently  con- 
nived with  the  bankrupt  to  get  elected  to 
that  office,  the  court  will  direct  an  inquiry 

%into  t^e  .truth  of  the  allegations  in  the 
petition,  if  it  has  reason  to  suspect  that 
the  bankrupt  in  any  way  interfered  in  the 
choice,  notwithstanding  the  more  serious 
charges  brought  against  the  assignees  are 
denied  by  them  on  oath,  and  only  sup- 
ported by  the  statement  of  the  petitioner. 
Ex  parte  MoUneux. — In  the  matter  ofKeat, 

788 

9.  Where  one  of  several  assignees  is  re- 
moved, for  whatever  cause,  the  court  will 
give  the  creditors  an  option  of  choosing 
another  in  his  room.  Ex  parte  BoUe. — 
In  the  matter  of  Foenek,  796 

ASSIGNMENT  OF  BOND. 

Although  a  fiat  is  annulled,  on  the  ground 
of  its  being  taken  out  ftnudulently  and 
maliciously,  yet  the  court  will  not  recom- 
mend the  lord  chancellor  to  assign  the 
bond,  without  a  previous  inquiry  aa  to 
the  damage  the  party  has  sustained  from 
the  fiat ;  and  the  proper  course  to  adopt 
in  the  prosecution  of  such  inquiry  seems 
to  be,  to  refer  it  to  one  of  the  officers  of 
the  court,  to  ascertain  and  report  the 
amount  of  such  damage.  Ex  parte  Hall. 
—In  the  matter  of  Hall,  6t>» 

AUDIT. 

1.  Where  the  accounts  of  the  assignees  have 
been  audited  by  the  commissioner,  in 
which  certain  items  have  been  allowed, 
the  accounts  cannot  be  re-opened  for  the 
purpose  of  disallowing  those  items,  with- 
out an  order  of  the  court  Ex  parte  Ben- 
ham. — In  the  matter  of  BramweU,  525 

2.  Although  the  period  of  six  calendar 
months  from  the  last  examinaUon  of  the 
bankrupt  may  have  elapsed,  without  the 
accounts  of  the  assignees  being  audited, 
the  commissioners  have  nevertheless  au- 
thority to  appoint  a  meeting  for  that 
purpose.  Ex  parte  Holyland, — In  the  mat- 
ter of  Elliott,  677 
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BANKERS. 

1.  The  Norwich  Bank,  haying  a  branch 
establishment  at  Foulsham,  sixteen  miles 
from  Norwich,  open  an  account  with  B., 
a  customer,  residing  twenty  miles  from 
Norwich,  and  give  him  a  credit  with  the 
branch  bank  for  such  adyances  as  he  may 
require.  B.  receives  various  sums  from 
time  to  time  from  the  branch  bank,  which 
be  does  not  draw  for  in  the  regular  way, 
but  applies  for  by  letter  to  the  agents  at 
the  branch  bank  when  he  wants  them, 
and  every  week  gives  the  agent  an 
unstamped  check,  post-dated,  for  the 
amount  of  the  advances  during  the  pre- 
ceding week,  which  the  agent  transmits 
to  the  bank  at  Norwich,  as  a  voucher  for 
himself: — 

Heldy  that  this  was  not  a  draft  or  order 
issued  for  the  payment  of  money  to  the 
bearer  on  demand,  within  the  meanipg  of 
the  13th  section  of  the  stamp  act,  56  Geo. 
2,  c.  184 ;  and  that  the  bankers  were  not 
subject  to  the  penalties  imposed  by  that 
section  for  paying  money  on  an  un- 
stamped check,  post-dated,  or  issued  be- 
yond the  prescribed  distance. 

A  customer  issues  unstamped  checks 
more  than  fifteen  miles  from  the  bank  on 
which  they  are  drawn.  The  bankers  are 
not  liable  to  the  penalties  of  the  stamp  act 
for  paying  such  checks,  unless  they  know 
that  the  checks  were  issued  beyond  the 
prescribed  distance,  or  did  not  truly  spe- 
cify the  place  where  they  were  issued. 

But  striking  balances  in  a  running  ac- 
count between  a  banker  and  a  customer, 
will  not  prevent  the  operation  of  the  penal 
section  of  the  stamp  act  Ex  parte  Big- 
nold. — In  the  matter  of  Brereton,  819 

2.  A  bond  to  secure  aU  moneys  which  a 
party  may  draw  out  from,  or  owe  to  a 
bank,  does  not  cover  sums  paid  by  the 
bank  on  such  unstamped  drafts  as  are  de- 
clared illegal  by  the  provisions  of  the 
stamp  act,  65  Geo.  8,  c.  184,  8. 18.  Swan 
T.  The  Bank  of  Scotland.  886 

BANKRUPT. 

1.  A  bankrupt  is  not  estopped  f^om  peti- 
tioning to  supersede,  although  he  has  sur- 
rendered to  his  commission,  interfered  in 
the  choice  of  assignees  and  the  disposition 
of  the  estate,  and  has  also  passed  his  last 
examjination,  and  endeavoured  to  obtiun 
his  certificate. 

2.  A  bankrupt  is  not  bound  by  acts  of  ac- 
quiescence, when  he  is  ignorant  of  his 
rights.  A  judgment  at  law,  establishing 
the  validity  of  a  commission,  is  not  con- 
clusive on  the  Great  Seal,  on  n  gubs^nent 
petition  to  supersede;  and  ^e  court  is 
bound  to  look  into  all  the  Qj|.^amst<^<^^ 
of  the  case,  as  affecting  tlj^  niiiBitw  *o 
support  the  commission.  f^^ 

3.  AlUiough  irgury  may  ai^^ 


ues  irom  supenieuui^  a  q  >»  ^  ^  'OO^  J*^ 
if  the  bankrupt  is  clearly  ^K-^i^f^to  ^  ®^" 
persedeas,  he  must  ^^^^  J^K^^^^n^  ^"^» 


the  court  taking  care  of  the  interests  of 
those  parties  who  may  be  affected  by  the 
supersedeas. 

4.  Where  several  actions  had  been  brought 
by  and  against  the  bankrupt  and  the  as- 
signees, disputing  the  validity  of  the  com- 
mission, and  there  were  conflicting  verdicts 
and  judgments  at  law,  the  whole  case  turn- 
ing upon  the  credit  of  the  witnesses, — the 
court  refused  to  decide  the  question  whe- 
ther the  commission  ought  to  be  super- 
seded; but,  not  being  satisfied  of  the 
proof  of  an  act  of  bankruptcy,  directed  an 
issue  to  try  that  fact. 

5.  The  examination  of  a  third  party  before 
the  commissioner,  which  is  taken  behind 
the  back  of  the  bankrupt,  cannot  be  read 
in  evidence  on  the  bankrupt's  petition  to 
supersede;  but  the  court,  for  its  own  ^ 
satisfaction,  has  a  right  to  look  at  it. 

6.  A  party  has  no  right  to  read  a  document 
in  evidence,  merely  because  he  has  offered 
the  other  side  a  copy  of  it ;  nor  can  his 
counsel,  on  the  hearing  of  the  petition,  do 
hypothetically  what  he  cannot  do  directly. 

7.  A  rule  of  the  Court  of  King's  Bench, 
^ade  in  an  action  pending  in  that  courts 
cannot  be  read  on  a  petition  of  bankruptcy, 
without  being  verified  by  afiidavit;  and 
notice  ought  to  be  given  to  the  other  party 
of  the  intention  to  read  it  on  the  hearing. 

8.  Queer Cy  as  to  the  validity  of  a  joint  com- 
mission against  two  of  three  partners,  on 
a  debt  jointly  due  from  the  two. 

9.  The  court  will  not  make  any  order  for 
an  allowance  to  the  bankrupt,  for  the 
purpose  of  meeting  the  expenses  of  an 
issue  to  try  the  validity  of  the  commission, 
unless  the  assignees  consent  Ex  parte 
Chamber 9,  —  In  the  matter  of  Chambers^ 

609 

10.  A  party,  who  bought  six  carcasses  of 
houses,  for  the  purpose  of  finishing  them 
and  selling  them  again  when  he  bad  made 
them  habitable,  and  who  ordered  materials 
for  this  purpose,  representing  himself  to 
be  a  builder,  may  be  made  a  bankrupt  as 
a  buOder,  within  the  6  G.  4,  o.  16,  s.  2. 

11.  Where  a  bankrupt,  on  a  petition  to  annul 
a  fiat,  pressed  for  further  inquiry  as  to 
the  validity  of  the  petitioning  creditor's 
debt,  against  the  opinion  of  the  court, 
and  the  matter  was  accordingly  referred 
to  the  deputy-registrar,  who  reported  that 
the  debt  was  a  good  one ;  the  court  or- 
dered the  bankrupt  to  pay  the  costs  of 
the  inquiry,  there  being  no  estate  in  the 
hands  of  the  assignee.  Ex  parte  Neir- 
meke, — In  the  matter  of  Nevineke,         551 

12.  Order  made  to  prevent  the  bankrupt 
from  availing  himself  of  a  sequestration, 
obtained  by  him  before  his  bankruptcy, 
of  the  rents  and  profits  of  a  rectoiy.  Ex 
parte  HaJL-^In  the  matter  of  Iveson,    555 

BILL-BROKER. 


ties  from  superseding  a  q]|^  fO  ^*J^  yet,  i  A  person,  ostensibly  carrying  on  the  profes- 

[i^xjQ  a  8U-  I     sion  of  %  proctor,  is  made  a  bankrupt  as  a 

*  ^  ^-—  '     hm-broktr ;  and  the  evidence  to  prove  the 
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trading  is,  frcncrally,  "  that  he  procured 
bills  to  be  discounted,  that  he  carried  on 
the  business  of  a  bill-broker,  and  that  on 
one  occasion  he  was  employed  to  get  a 
bill  for  £48  discounted."— ^eM,  that  this 
was  insufficient  evidence  of  the  trading ; 
as  the  affidavits  did  not  specify  the  name 
of  any  party,  to  whom  the  bankrupt  ap- 
plied to  discount  any  bills,  or  with  whose 
money  the  same  was  cashed,  nor  even 
state  the  whole  particulars  of  any  one  of 
such  bills.  Ex  parte  Harvey, — In  the 
matter  of  Box,  778 

BONDS. 

1.  The  bankrupt,  "preTions  to  his  marriage, 
entered  into  a  bond,  that  in  case  his  wife 
should  survive  him,  and  should  within  two 
months  after  his  death,  at  the  costs  and 
charges  of  his  heirs  or  devisees,  release 
her  dower,  his  heirs  or  executors  should, 
within  tliree  months  after  his  death,  pay 
to  her  £2000.  The  wife  survived  the 
bankrupt,  but  did  not  within  two  months 
after  his  death  release  her  dower,  altho^h 
she  was  always  ready  and  willing  to  do 
so : — Held,  that  the  bond  was  not  prova- 
ble, either  under  the  first,  or  the  last  part 
of  the  66th  section  Of  the  bankrupt  act, 
inasmuch  as  the  contingency  had  not  hap- 
pened, and  no  value  could  be  set  upon  it. 
Ex  parte  Davtet. — In  the  matter  of  Har- 
vey, 669 

2.  Where  a  creditor,  who  has  proved  a  bond 
debt,  had  subsequently  lost  the  bond,  the 
court  made  an  order  that  he  might  re- 
ceive the  dividends  on  his  debts,  without 
producing  the  bond,  upon  affidavit  of  the 
facts,  and  indemnifying  the  assignees. 
Ex  parte  Rohine. — In  the  matter  of  Phil- 
lips, 780 

BOOK-DEBTS. 

A  creditor  of  a  bankrupt  who  has  absconded 
with  his  books  of  account,  and  has  never 
surrendered  to  the  fiat,  applies  to  prove 
on  two  bills,  one  for  £200,  and  the  other 
for  £123,  the  consideration  for  which  the 
creditor  alleges  to  be  goods  sold  by  him 
to  the  bankrupt ;  but  no  entry  appears  in 
the  creditor's  books  of  the  sale  of  those 
goods,  nor  does  he  adduce  any  evidence  of 
the  fact,  beyond  his  own  statement :  Sem- 
bUy  that  the  commissioner  Was,  under  the 
circumstances,  justified  in  rejec^g  the 
proof. 

Quaere,  whether  the  commissioner  ia 
justified  in  rejecting  a  proof,  merely  on 
the  ground  of  the  non-compliance  of  the 
creditor  with  a  general  rule,  which  the 
commissioner  has  adopted  for  his  own 
practice,  namely,  not  to  permit  the  proof 
of  a  debt,  unless  the  books  of  the  party 
applying  to  prove  contain  satisfactory  evi- 
dence of  the  debt.  Ex  parte  Knight. — In 
the  matter  of  Lewie^  698 


CERTIFICATE. 

1.  Where  one  commissioner  had  attended  to 
the  proceedings  under  a  fiat,  and  bad 
taken  the  bankrupt's  last  examination, 
and  the  bankrupt  obtained  the  signature 
of  another  commissioner  to  his  certificate, 
the  court  referred  the  certificate  back  to 
the  first  commissioner,  in  order  to  exam- 
ine the  bankrupt,  and  decide  whether  be 
would  sign  his  certificate.  Ex  parte  Bum. 
— In  the  matter  of  leaaee,  607 

2.  A  trustee,  who  was  directed  to  convert 
the  whole  of  the  testatrix's  property  into 
money,  and  place  the  same  out  at  inter- 
est upon  mortgage  for  the  benefit  of  the 
eeetui  que  truete,  employs  the  money  in  his 
business,  paying  interest  to  the  parties 
entitled  to  it;  and  afterwards  becomes 
bankrupt  and  gbtains  his  certificate,  with- 
out any  proof  having  been  made  under  his 
commission  for  the  amount  of  the  trust- 
money,  either  by  himself,  or  the  ceetuigw 
truate,  who  were  entirely  ignorant  of  his 
misapplication  of  the  trust-money;  and 
he  continued  to  pay  the  interest  to  them 
after  his  bankruptcy,  the  same  as  before. 
He  becomes  bankrupt  a  second  time: 
when  the  cestui  que  trusts  discover  that  he 
had  not  invested  the  money  pursuant  to 
the  trusts  of  the  will. — Held,  that  his  cer- 
tificate under  the  first  commission  was  a 
bar  to  any  proof  for  the  amount  under  the 
subsequent  fiat  Ex  parte  Holt. — In  tk* 
matter  of  Makin,  619 

8.  Where  a  creditor  delayed  provi^  bis 
debt,  in  the  belief  that  no  dividend  would 
be  paid,  an  order  was  made  that  he  might 
go  in  and  prove,  for  the  purpose  of  as- 
senting to,  or  dissenting  firom,  the  certi- 
ficate. Ex  parte  Perriny. — In  the  maUcr 
of  Campbell,  628 

COMMISSIONERS. 

1.  Where  both  the  quomm  commissioners 
are  unable  to  attend  to  open  the  fiat,  the 
court  cannot  make  an  order  that  the  other 
three  commissioners  may  open  it ;  but  the 
proper  course  is  to  annul  the  fiat,  and 
take  out  a  new  one.  In  the  matter  of  Sut- 
ton, bSS 

2.  When  a  country  commissioner  is  pre- 
vented by  his  private  business  from  at- 
tending a  meeting  under  the  fiat,  to  which 
he  has  been  regularly  summoned,  be 
ought  to  pay  the  oosta  of  another  meet- 
ing, rendered  necessaiy  by  his  default 

Queere,  as  to  the  jurisdiction  of  the  Court 
of  Review  to  enforce  the  payment  of  svch 
costs.  Ex  parte  HaU, — In  the  matter  cf 
Hilton,  756 

8.  The  quorum  commiBsioners,  in  a  ooantiy 
fiat,  are  entitled  to  be  summoned  to  the 
meetings,  in  priority  of  the  other  oomai»- 
sioners ;  and  if  the  solicitor  to  the  fiat  wil- 
ftilly  omita  to  summon  them,  the  court 
will  compel  him  to  indemnify  any  qnomm 
commissioner,  for  the  fees  of  the  previoa« 
meetings,  besides  viating   the   solicitor 
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with  costs.     Ez  parte  WiUiamt. — Tn  the 
matter  of  Baker,  786 

COMPOSITION. 

The  bankrupt  entered  into  a  deed  hf  compo- 
sition with  his  creditors,  by  which  they 
released  him  from  his  debts,  ffeld,  that 
a  promissory  note  sabsequently  given  to 
a  creditor  for  the  remainder  of  the  debt, 
was  a  nudum  pactum,  and  consequently  a 
bad  petitioning  creditor's  debt.  ^  varte 
Hall.— In  the  matter  of  HaUy  '  *iS6 

CONTINGENT  DEBTS. 

A.  and  B.,  haying  a  lease  of  certain  salt- 
works for  twenty-one  years,  entered  into 
articles  of  agreement  with  the  bankrupt, 
by  which  the  latter  undertook  the  manu- 
facture of  the  salt ;  and  it  was  provided, 
that  the  contract  should  subsist  for  the 
t«rm  granted  by  the  lease,  wanting  three 
months ;  but  that  if  ther<^  flhould  be  a 
failure  of  brine  in  the  pits  tor  ten  days 
successiyely,  the  bankrupt  was  to  be  ex- 
onerated from  his  liability  to  manufacture 
the  salt,  to  an  extent  proportionate  to  the 
extent  of  the  failure  of  brine.  The  bank- 
rupt afterwards  granted  an  annuity  to  the 
petitioner,  charging  it  on  the  sums  paya- 
ble to  the  bankrupt  from  A.  and  B.  for 
the  manufacture  of  the  salt : — 

Ueldy  that  notwithstanding  the  possibi- 
lity of  the  discontinuance  of  the  salt- 
contract,  and  of  the  forfeiture  of  the  lease 
by  non-payment  of  rent,  or  non-perform- 
ance of  coTcnants,  the  annuity  was  capa- 

•  ble  of  valuation.  Ex  parte  ParratU — In 
the  matter  of  Borronj  812 

CONTRACT. 

An  order  of  reference,  whether  a  contract 
was  beneficial  to  the  estate,  was  made  to 
the  deputy  registrar,  after  the  commis- 
sioner had  refused  to  interfere  in  it. 

Such  an  order  is  reluctantly  made.  Ex 
parte  Bradstoek. — In  the  matter  of  Wilton, 

810 

COSTS. 

1 .  Where  petitioners  come  voluntarily  before 
the  court,  to  enforce  an  illegal  order  made 
by  a  commissioner,  they  will  not  be  pro- 
tected by  such  order  from  having  tiieir 
petition  dismissed  with  costs.  Ex  parte 
Benham,  625 

2.  One  of  several  respondents  not  having 
been  served  with  the  petition,  the  court 
ordered  it  to  be  re-answered,  on  payment 
of  the  costs  of  the  day.  ^^  p(trU  Potter. 
-'In  the  matter  of  Potter,         ^  688 

DEPOSIT. 

Palmer  &  Co.,  having  boriyv  ttff^  '^'""^ 

of  the  Bank  of  Bengal;  fiV^d  ^a  compa- 
ny's paper  with  the  y^%^^^^  creat 
amount,  as  a  ooUatenq  ^^V^i/^ 
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panied  with  an  agreement  in  writing,  au- 
thorizing the  bank,  in  default  of  repay- 
ment of  the  loan  by  a  given  day,  "  to  seil 
the  company's  paper,  for  the  re-imbur»e- 
ment  of  the  bank,  rendering  to  Palmer  & 
Co.  any  surplus."  Before  default  was 
made  in  the  repayment  of  the  loan.  Pal- 
mer &  Co.  were  declared  insolvents,  under 
the  Indian  Insolvent  Act,  9  Geo.  4,  c.  73 ; 
by  the  86th  section  of  which  it  was  de- 
clared, that  when  there  had  been  mutual 
credit  given  by  the  insolvents,  and  any 
other  person,  one  debt  or  demand  might 
be  set  off  against  the  other,  and  that  nil 
such  debts,  as  might  be  proved  under  a 
commission  of  bankruptcy  in  England, 
might  be  proved  in  tiie  same  manner 
under  the  Indian  Insolvent  Act.  At  the 
time  of  the  adjudication  of  insolvency, 
the  bank  were  ^so  holders  of  two  promis- 
sory notes  of  Palmer  &  Co.,  which  they 
had  discounted  for  them  before  the  trans- 
action of  the  loan  and  the  agreement  as 
to  the  deposit  of  the  .company's  paper. 
The  time  for  repayment  of  the  loan  hav- 
ing expired,  the  bank  sold  tlie  company*^ 
paper;  the  proceeds  of  which,  after  satis- 
fying the  principal  and  interest  due  on 
the  loan,  produced  a  considerable  surplus. 
In  an  action  by  the  assignees  of  Palmer 
&  Co.  against  the  bank,  to  recover  the 
amount  of  this  surplus,  held,  that  the 
bank  could  not  set  off  the  amount  of  the 
two  promissory  notes,  and  that  the  case 
did  not  come  within  Uie  clause  of  mutual 
credit  in  the  bankrupt  act.  Young,  ap- 
pellant, The  Bank  of  Bengal,  reepondent, 

797 

DIVIDENDS. 

1.  Before  the  passing  of  the  6  &  6  Will.  4, 
c.  29,  s.  6,  a  preliminary  order  had  been 
obtained  under  the  6  Geo.  4,  c.  16,  s.  110, 
with  a  view  to  the  distribution  of  certain 
unclaimed  dividends  among  the  bank- 
rupt's creditors;  but  no  final  order  had 
been  made  for  their  distribution : — 

Held,  that  the  court  had  no  power,  after 
the  passing  of  the  5  &  6  Will.  4,  c.  29,  to 
make  such  final  order.  In  the  matter  of 
Pocklington,  661 

2.  Where  a  bill  of  exchange  exhibited  by  a 
creditor  at  the  time  of  hia  proof  is  lost 
before  a  dividend  is  declared,  the  commis- 
sioner should,  on  the  application  of  the 
creditor,  ^ve  special  (tirections  to  the 
oflScial  assignee  to  pay  the  dividend,  with- 
out requiring  the  production  of  the  bill. 

But  see  loid  chancellor's  general  order, 
1  Sept.,  1886,  App.  Ex  parte  Watlit,— 
In  the  matter  of  HamUy,  740 

EQUITABLE  MORTGAGE. 

.  The  bankrupts  dmtosit  only  one  of  their 
title-deeds,  which  however  was  the  prin- 
cipal conveyance  of  the  property,  with 
the  petitioners,  aa  a  secnrity  for  a  debt, 
leaving  the  other  deeds  in  the  hands  of 
their  own  solicitors: — Held,  that  thia  wai 
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a  good  equitable  mortgage.     Sx  parte 
C/tipprndaie. — In  the  matter  of  Potter,   545 

2.  The  agreement  for  an  equitable  mortgage 
'     must  be  free  from  all  taint  and  suspicions- 
otherwise  the  court  will   not  make  the 
usual  order  for  the  sale  of  it.     £z  parte 
yunn. — In  the  matter  o/Jarmain,         690 

3.  The  bankrupt  deposited  the  leases  of  two 
houses  with  the  petitioner,  for  securing 
£600,  accompanied  with  an  agreement  in 
writing ;  and  on  the  same  day  he  signed 
another  agreement,  engaging  to  pay  £85 
per  annum,  being  the  improved  rental  of 
the  premises,  **  the  leases  of  which  are 
deposited"  with  the  petitioner,  riz.,  £45, 
being  the  improved  rental  of  a  house  in 
the  occupation  of  J.  H. ;  £20,  being  the 
improved  rental  of  the  adjoining  premises, 
let  to  J.  H.,  as  tenant  at  will ;  and  £20, 
being  the  improved  rental  of  premises  in 
the  occupation  of  A.  B. ;  **  the  said  £85 
to  be  collected  by  me,  and  paid  over"  to 
the  petitioner.  The  lease  of  the  premises 
let  to  J.  H.,  as  tenant  at  will,  had  not 
been,  in  fact,  deposited  with  the  peti- 
tioner; but  only  the  lease  of  the  other 
premises  in  the  occupation  of  J.  H.,  and 
the  lease  to  A.  B. : — 

Ileld,  nevertheless,  that  the  petitioner 
had  a  lien,  as  equitable  mortgagee,  upon 
the  premises  comprised  in  all  the  three 
leases  Ex  parte  Edwarde, — In  the  matter 
of  Moore,  792 

EVIDENCE. 

1.  The  examinations  of  the  bankrupt  and 
other  persons  before  the  commissioners, 
may  be  read  in  evidence,  after  notice  has 
been  given  to  the  other  side  of  the  inten- 
tion to  read  them,  and  may  then,  in  all 
respects,  be  treated  as  affidavits.  Ex 
parte  Croeley. — In  the  matter  of  Kidder, 

565 

2.  Upon  a  petition  to  annul  the  fiat,  or  re- 
verse the  abjudication,  the  bankrupt  is 
entitled  to  copies  of  the  depositions ;  and 
the  proceedings  are  not  evidence  against 
him,  unless  previous  notice  is  given  to 
him  of  the  intention  to  use  them.  Ex 
parte  Goodwin. — In  the  matter  of  Goodwin^ 

811 
EXECUTORS. 
One  of  several  trustees  cannot  prove,  with- 
out an  order  of  the  court ;  aliter,  one  of 
several   executors.     Ex  parte  Smith, — In 
the  matter  of  Manning,  686 

FACTOR. 
The  petitioners,  who  were  the  factors  of  the 
bankrupt,  held  a  large  quantity  of  sugars 
in  their  bands  at  the  time  of  the  bank- 
ruptcy, on  which  they  had  a  lien  for 
41,591/.  15a.  4(/.  and  interest,  in  respect 
of  previous  advances.  They  had  deferred 
the  sale  of  the  sugars,  at  the  request  of 
the  bankrupt  before  the  bankruptcy,  and 
of  the  assignees  afterwards,  in  expecta- 
tion of  a  rising  market ;  and  the  sugars 
were  eventually  sold  to  great  advantage : 


— Hdd,  that  the  petitioners  were  entitled 
to  apply  the  proceeds  of  the  sugars  in 
payment  of  the  interest  on  their  debt 
accruing  after  the  bankruptcy,  and  to 
prove  for  the  balance  of  Uie  principal, 
without  any  deduction  being  made  in  re- 
spect of  the  interest  so  received.  £x 
parte  Kensington, — In  the  matter  of  Lan- 
caster,  541 

FIAT. 

1.  The  court  will  not  annul  a  separate  fiat, 
to  give  effect  to  a  subsequent  joint  one, 
on  the  ground  that  the  only  witness  who 
could  prove  the  act  of  bankruptcy  is  kept 
out  of  the  way, — ^nor  will  they,  for  such 
cause,  make  an  order  for  the  inspection 
of  the  proceedings  under  the  separate  fiat, 
— but  will  merely  enlarge  the  time  for 
opening  the  joint  fiat.  Ex  parte  Burdehn. 
— In  the  matter  of  Ilankes,  540 

2.  A  separate  fiat  having  issued  against  one 
of  three  partners,  it  was  ordered,  that 
another  separate  fiat,  which  was  about  to 
be  issued  against  one  of  the  other  part- 
ners, should  be  directed  to  the  same  com- 
missioners as  those  named  in  the  first  fiat. 
Ex  parU  Blake, — In  the  matter  of  Calcrafu, 

606 
8.  Where  a  creditor  issued  a  country  fiat, 
without  being  able  to  prove  that  the  bank- 
rupt had  previously  committed  an  act  of 
bankruptcy,  though  he  could  prove  he 
had  committed  one  since,  the  court  re- 
fused permission  to  him  to  issue  another 
fiat  before  the  expiration  of  the  twenty- 
eight  days.     In  the  matter  q/"  Gerrigh,  t»34 

FIXTURES. 
The  bankrupt  contracted  to  purchase  a  fac- 
tory, with  a  steam-engine  and  other  fix- 
tures, for  £8600 ;  and  upon  payment  of 
£1000,  the  vendor  delivered  him  posses- 
sion. The  bankrupt  did  not  work  the 
factory,  or  occupy  it  himself,  but  retaineil 
the  same  man  to  take  charge  of  it,  who 
had  been  employed  for  that  purpose  by 
the  vendor.  The  remainder  of  the  pur- 
chase-money not  being  paid,  the  bank- 
rupt, on  the  day  before  he  committed  an 
act  of  bankruptcy,  requested  the  vendor 
to  resell  the  property,  and  pay  himself 
what  was  due  to  him:  and  the  vendor 
immediately  took  possession,  and  gave 
notice  to  the  man  in  charge  of  the  pro- 
perty, that  he  was  thenceforth  to  uke 
charge  of  it  for  the  vendor,  which  be 
agreed  to  do  :—Ifeld,  that  the  steam-en- 
gine and  fixtures  were  not  in  the  order 
and  disposition  of  the  bankrupt  at  the 
time  of  the  bankruptcy.  Ex  parte  Waf- 
kina.—In  the  maUer  of  ReinagU,  643 

GAMINQ. 
1.  A  petition  to  stay  a  certificate,  alleging, 
that  the  petitioner  was  informed  that  the 
bankrupt  had  lost  £20  and  upwards  by 
gaming  in  one  day,  is  defective ;  the  peti- 
tioner must  positively  allege  the  &et»  noi- 
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'withstanding  it  is  positively  sworn  to  by 
a  witness  in  support  of  the  petition.  Ex 
parte  Perring. — In  the  matter  of  Campbell, 

628 
2.  On  a  petition  to  stay  the  bankrupt's  pe- 
tition certificate,  for  having  lost  £20  at 
play,  where  the  affidavits  are  contradic- 
tory as  to  the  fiu^t,  the  court  will  direct 
an  issue.  £x  parte  F{fe. — In  the  matter  of 
Fhibbe,  703 

IMPEBTINENCE. 

1.  The  hearing  of  a  petition  referred  for 
scandal  will  be  stayed ;  aliter,  of  a  petition 
referred  merely  for  impertinence.  But  if 
certain  affidavits  only  are  referred  for 
scandal,  and  the  party  can  proceed  with- 
out them,  the  hearing  may  proceed.  Ex 
parte  Gomm. — In  the  matter  of  Oomm,  677 

2.  When  affidavits,  not  read  on  the  hearing, 
are  alleged  to  be  impertinent,  the  court 
will  direct  the  officer,  on  taxation  of  costs, 
to  disallow  the  costs  of  them,  if  he  shall 
consider  them  to  be  impertinent.  Ex 
parte  Harvey. — In  the  matter  of  Box^    773 

IMPOUNDING  COMMISSION. 

A  commission  issued  against  the  bankrupt 
in  1823,  under  which  a  creditor  omitted 
to  prove  his  debt,  being  informed  there 
were  no  assets.  A  subsequent  fiat  was 
issued  against  the  bankrupt  in  1834,  who 
had  not  then  obtained  his  certificate  under 
the  former  commission,  when  the  court 
ordered  the  commission  to  be  impounded. 
A  petition  by  the  creditor,  praying  that 
the  commission  might  be  delivered  out  of 
the  office,  to  enable  him  to  go  in  under  it, 
and  prove  his  debt,  was  dismissed  with 
costs.  Ex  parte  Martin. — In  the  matter  of 
Kenton,  634 

INFANT. 

B.,  a  minor,  living  with  A.,  his  father,  takes 
an  active  part  in  his  father's  business, 
who  puts  his  son's  name  over  his  door  in 
conjunction  with  his  own.  The  father, 
without  any  authority  from  his  son,  enters 
into  an  agreement  with  C.  to  become  a 
partner  with  him  in  a  separate  trade,  and 
signs  this  agreement  in  his  son's  name,  as 
well  as  that  of  himself.  After  B.  becomes 
of  age,  a  joint  fiat  is  issued  against  A., 
B.,  and  C,  upon  a  debt  contracted  with 
that  firm  before  B.  attained  his  majority ; 
and  the  only  evidence  to  prove  that  B. 
was  a  partner  with  C.  is,  the  agreement 
signed  by  the  father,  and  the  fact  of  B.'s 
name  appearing  over  his  father's  door, 
but  not  over  the  door  of  G. : — Held,  that 
B.  was  not  precluded,  under  these  circum- 
stances, from  petitioning  to  annul  the  fiat 
on  the  ground  of  infancy,  r^  parte  Lee*. 
— In  the  matter  of  Lees  .  A  Ex  parte 
IIeatherly.--In  the  tame  tn'   ^^  816 

Notwithstanding  a  trade^*  \         ^^  benefit 
of  the  insolvent  act,  ^^    y  ^  *ae^*  ®^  * 


creditor  be  duly  inserted  in  the  schodiri, 
the  debt  is  still  a  good  petitioning  credit-  ^ 
or's  debt  to  support  a  subsequent  fiat. 
Ex  parte  Barring ton^  614 

INTEREST. 
See  AssiGKEis. — Factob. 

JOINT  CREDITORS. 

A.,  B.,  and  C.  dissolved  their  partnership, 
by  B.  retiring  from  the  concern,  and  as- 
signing all  his  share  in  the  partnership 
stock,  debts,  and  effects  to  A.  and  C,  but 
no  notice  of  such  assignment  was  given, 
individually,  to  the  debtors  of  the  part- 
nership. A.  and  C.  continue  to  carry  on 
the  trade  till  the  death  of  A.  A  fiat  is 
then  issued  against  B.  and  C.  as  surviv- 
ing partners  of  A.,  when  some  of  the 
debts  due  to  the  firm  of  the  three  still  re- 
main uncollected: — Held,  that  the  joint 
creditors  of  the  firm  of  the  three  could 
not  prove  against  the  separate  estates  of 
B.  and  C,  as  the  outstanding  debt^  due  to 
the  three  constituted  joint  property  of 
that  firm  existing  at  the  time  of  the  bank- 
ruptcy. Ex  parte  Leaf— In  the  matter  of 
Windross,  b\)9 

JOINT-STOCK  COMPANY  SHARES. 

1.  By  the  rules  of  an  insurance  company, 
no  person,  except  a  director,  was  permit- 
ted to  hold  more  than  two  shares  in  his 
own  name ;  but  no  rule  prevented  a  per- 
son from  being  beneficially  entitled  to 
more  than  two  shares,  by  holding  them  in 
the  name  of  another  party.  A  proprietor 
who  was  already  the  holder  of  two  shares, 
having  purchased  two  others,  caused  them 
to  be  entered  in  the  name  of  the  bank- 
rupt in  the  company's  books,  with  the 
knowledge  of  one  of  the  directors  and 
the  actuary.  The  bankrupt  signed  a  de- 
claration of  trust,  that  he  held  the  shares 
as  trustee  for  the  proprietor ;  but  no  no- 
tice of  the  trust  was  taken  in  the  books 
of  the  company,  and  the  bankrupt  held 
the  certificates  of  the  shares,  and  conti- 
nued tb  receive  the  dividends  thereon, 
accounting  for  them  from  time  to  time  to 
the  proprietor,  up  to  the  period  of  his 
bankruptcy,  when  the  shares  were  still 
standing  in  his  name,  during  all  which 
time  he  was  treated  as  owner  by  tlie  com- 
pany, had  notice  of  meetings  served  upon 
him,  attended  meetings  of  the  sharehold- 
ers, and  voted  as  a  shareholder: — Held, 
on  appeal,  that  this  was  such  a  secret 
trust  as  was  not  within  the  79th  section 
of  the  bankrupt  act,  and  that  the  shares 
were  in  the  order  and  disposition  of  the 
bankrupt  as  reputed  owner.  Ex  parte 
Burbridge, — In  the  matter  of  Kidder,     677 

2.  By  the  rules  of  a  joint^stock  company, 
only  principals  could  become  subscribers. 
The  petitioner  purchased  forty  shares  in 

1     th«  name  of  the  bankrupt,  who  verbally 
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declared  that  be  held  them  as  a  trustee 
for  the  petitioner^  and  the  certificates  of 
the  shares  were  kept  in  the  possession  of 
the  petitioner;  but  no  notice  was  given  to 
the  company  of  the  trust,  nor  did  the 
bankrupt  sign  a  written  declaration  of 
trust  until  seven  days  before  the  fiat  was 
Uayied  I—Held,  that  the  shares  were  in 
the  order  and  disposition  of  the  bankrupt 
as  reputed  owner,  and  passed  to  his  as- 
signees.    Ex  parte  Ord,  594 

JURISDICTION. 

1.  The  court  has  not  power  to  order  a  trus* 
tec,  who  refuses  to  submit  to  the  juris- 
diction, to  convey  an  estate  to  the  as- 
signees, which  was  devised  to  the  trustee 
for  the  absolute  use  of  the  bankrupt's 
wife.  Ex  parte  Abbott. — In  the  matter  of 
Sj/fce9,  663 

2.  The  petitioner,  who  was  an  equitable 
mortgagee,  discovered  that  the  bankrupt 
had  made  other  mortgages,  and  given 
other  liens  on  the  same  property,  of  which 
the  legality  of  some,  and  the  priority  of 
others,  were  disputed  by  the  petitioner; 
who  prayed  a  sale  of  the  property,  and 
that  the  proceeds  might  be  applied  to- 
wards the  reduction  of  his  debt, — and  in 
case  the  other  parties  should  come  in  and 
submit  to  the  jurisdiction  of  the  court, 
then  that  the  court  would  settle  the  re- 
spective priorities  of  those  parties  and 
the  petitioner:  —  Held,  that  the  court 
could  make  no  such  order,  unless  those 
parties  were  regularly  before  their  court ; 
and  that  it  would  be  disadvantageous  to 
the  bankrupt's  estate  to  make  an  order 
for  the  sale  of  the  property,  until  the  in- 
terests of  the  respective  parties  were  pre- 
cisely ascertained.  Under  these  circum- 
stances, the  petition  was  dismissed  with 
costs. 

SembU,  that  the  Court  of  Review  has 
no  jurisdiction  in  those  matters  relating  to 
the  estates  of  bankrupts,  over  which  the 
lord  chancellor  was  accustomed  to  exer- 
cise jurisdiction  only  by  bill  in  equity. — 
Qucere  tamen.  Ex  parte  Bignold, — In  the 
matter  of  Frandt,  745 

LEASE. 

1.  The  petitioner  covenants  with  the  bank- 
rupt, that  he  will  procure  a  lease  to  be 
gi'anted  to  him  of  certain  premises  by  a 
third  person:  —  Held,  that  this  was  an 
agreement  for  a  lease,  within  the  75th 
section  of  the  bankrupt  act ;  and  that  the 
petitioner  was  entitled  to  call  on  the  as- 
signees to  elect,  whether  they  would  ac- 
cept or  decline  such  agreement  Ex  parte 
Bcnerke. — In  the  matter  of  Pearson,      004 

2.  An  order  was  obtained  and  served  upon 
an  assij^nee,  that  he  should  elect  whether 
he  would  accept  or  decline  an  agreement 
for  a  lease,  but  he  took  no  notice  of  the 
order;  in  consequence  of  which  a  fresh 
petiticu  was  prcbcnted  for  un  order  that 


the  agreement  might  be  rescinded,  and 
the  possession  of  the  premises  delivered 
up  to  the  petitioner ;  which  was  oixlereJ 
accordingly.  Ex  parte  Blandy,  —  In  the 
matter  of  Foster,  «>*i*< 

3.  A  bankrupt,  to  whom  two  estates  were 
devised,  charged  with  the  payment  of 
legacies,  had  mortgaged  each  of  them 
separately ;  and  the  assignees  sold  the  es- 
tates, subject  to  the  unpaid  legacies  an«l 
the  mortgages.  One  of  the  estates  was  s^ild 
for  £10(XI  more  than  the  amount  of  the 
mortgage-money  with  which  it  was  charg- 
ed, and  which  surplus  was  sufficient  to 
pay  the  legacies ;  but  the  proceeds  of  the 
other  estate  were  scarcely  sufficient  to 
satisfy  the  mortgage  on  it. 

Held^  on  the  application  of  the  mort- 
gagees of  the  last-mentioned  estate,  th»t 
the  outstanding  legacies  should  be  charged 
exclusively  on  the  surplus  proceeds  of  the 
first  estate.  Ex  parte  Hartley. — In  the 
matter  of  Trittram,  6o*J 

LIEN. 

See  Deposit,  Equitable  Moetgace. 

;  A  testator  devises  freehold  property  to  tru5- 

I      tees,  of  whom  the  bankrupt  is  one,  upf»n 

trust   to   sell    and  divide    the    procee«Is 

equally  among  his   brothers  and  sifters, 

j      including  the  bankrupt  and  his  co-tru&te«. 

I      The  cestui  que  trusts,  in  consideration  of  a 

specific  sum  stated  in  the  deed  to  be  pnid 

i      to  each  of  them,  but  which  was  in  Uci 

not  paid,  convey  the  estate  to  the  bank- 

j      rupt,  who,  a  few  days  afterwards,  givts 

I      each  of  the  cestui  que  trusts  two  promis-kirv 

I      notes  for  the  payment  of  the  money  by 

instalments,  but  the  notes  arc  never  paid: 

— Held,  that   the  cestui  que  trusts  had   a 

lien  on  the  estate  in  the  hands  of  the 

bankrupt's  assignees,  for  the  money  siiM 

'      remaining  unpaid.     Ex  parte  Latey. — In 

I      the  matter  of  Davis,  700 

LIMITATIONS. 
,  1.  The  bankrupt  and  the  petitioner  had  nu- 
'  merous  dealings  together,  from  January, 
I  1820,  to  June,  1835,  of  which  no  accuuut 
was  actually  delivered  by  the  bankrupt  t«i 
the  petitioner,  but  the  various  items  nt" 
which  were  entered  in  the  bankrupt'^ 
books ;  the  date  of  the  last  item  being  in 
April,  1835,  which  was  an  entry  of  a  pay- 
ment of  £300  by  the  bankrupt  to  the 
petitioner,  on  account: — Held,  that  the 
petitioner  was  not  barred  by  the  stAtate 
of  limitations,  or  by  the  9  Geo.  4,  c.  14, 
from  proving  such  balance  as  he  could 
prove  to  be  due  to  him,  on  the  result  uf 
these  transactions ;  and  that  they  consti- 
tuted a  running  and  continuous  account 
between  the  parties.  Ex  parte  Seabtr^  759 
.  The  bankrupt  had  been  in  the  habit,  for 
a  long  course  of  years,  of  making  pa>- 
meuta  and  receiving  moneys  for  the  peti- 
tioner; no  account  of  which  had  been 
reudei*ed  by  the  bankrupt,  but   the  ac- 
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count  was  extracted  from  his  books  after 
his  bankruptcy.  It  did  not  appear,  how- 
ever, that  for  the  last  six  years  he  had 
made  any  payment  to  the  petitioner,  or 
had  received  any  money  for  him,  but  that 
the  only  transaction,  during  that  period, 
was  an  annual  payment  made  by  him  for 
tlie  petitioner,  of  tbe  drainage  tax.  lUld^ 
that  such  payment  was  evidence  of  a  run- 
ning account  between  the  parties,  so  as  to 
take  the  case  out  of  the  statute  of  limita- 
tions. Ez  parte  Peachy. — In  the  matter 
of  Seaber,  763 

MARRIAGE  SETTLEMENT. 

M.  and  A.  being  in  partnership,  A.  marries 
M.'s  daughter,  upon  which  occasion  M. 
gives  to  four  trustees  a  bond  for  payment 
of  £5000  at  the  expiration  of  a  twelve- 
month after  his  decease,  and  A.  also 
agrees  to  pay  to  the  trustees  £6000  by 
instalments,  subject  to  the  trusts  of  the 
settlement,  namely,  to  invest  the  money 
in  the  funds,  and  pay  the  interest  of  one 
moiety  to  A.,  and  the  other  moiety  to  his 
wife,  for  her  sole  use,  with  remainders 
over  to  the  children,  &c.  M.  and  A.  be- 
came bankrupt,  only  one  instalment  of 
£1000  having  been  paid  by  A.,  and  two 
of  the  four  trustees  are  resident  abroad. 
Ifeldj  that  the  two  other  trustees  might, 
without  the  concurrence  of  those  abroad, 
prove  against  the  separate  estate  of  M. 
on  the  £5000  on  his  bond,  and  the  balance 
of  £4000  against  the  separate  estate  of 
A.,  and  receive  the  dividend,  subject  to 
further  order.  Ez  parte  Smith, —  In  the 
matter  of  Manning,  686 

MORTGAGE. 

See  Equitably  Mortoaok,  Landlord  and 
Tknant. 

A  legal  mortgagee  is  not  entitled  to  the 
rents  of  the  mortgaged  premises,  until  he 
enters ;  and  the  commissioner's  order  for 
the  sale  of  the  property  is  not  equivalent 
for  this  purpose.  Ez  parte  Living.  — In 
the  matter  of  Tombs,  618 

MUTUAL  CREDIT. 
See  Deposit. 

OFFICIAL  ASSIGNEE. 

1.  An  official  assignee  ought  not,  except 
under  very  peculiar  circumstances,  to  pre- 
sent a  petition  to  the  court,  in  his  own 
name.     Anon.,  664 

2.  Where  an  official  assignee  made  default, 
in  not  accounting  for  moneys  received, 
the  court  permitted  the  creditor's  assignee 
to  use  the  names  of  the  chief  registrars  in 
suing  the  sureties  upon  the  bond.  Ez 
parte  Topham. — In  the  matter  of  ^aih,  606 

PARTNERS. 
See  Joint  Cbeditobs,  MABut  a«TTLB- 

MBNT.  ^<nt    ^^ 

1.  H.  takes  a  house  in  his  q.  o   and 

pats  hlB  own  Aunitur©  tbe>..V.   u<>*^i,l,  use 


of  the  firm  of  H.  and  J.;  the  rent  and 
other  expenses  are  paid  by  the  partner- 
ship, the  apprentices  are  boarded  and 
lodged  there,  and  the  house  is  occupied 
entirely  for  the  purposes  of  the  trade ;  J. 
living  in  the  house,  and  H.  himself  re- 
siding elsewhere:  Jleld,  that  the  furniture 
must  be  considered  as  in  the  reputed 
ownership  of  11.  and  J.,  and  as  forming 
part  of  the  joint  capital  and  stock  of  the 
partnership.  Ez  parte  Hale.  —  In  the 
matter  of  Fear,  520 

2.  An  arrangement  made  by  A.  ©.,  with  C. 
D.,  to  give  him  a  moiety  of  the  profits  in 
the  business,  instead  of  a  previous  salary, 
for  his  services,  constitutes  him  a  part- 
ner. Ez  parte  Buckton. — In  the  matter  of 
Blenkin,  665 

8.  A.,  B.,  and  C,  dissolve  their  partnership, 
by  A.  retiring,  and  assigning  his  share 
and  interest  in  all  the  partnership  pro- 
perty to  B.  and  C,  who  continue  to  carry 
on  the  business.  By  the  deed  of  dissolu- 
tion, B.  and  C.  covenant  to  pay  £49,600 
to  A.,  by  instalments  of  £8000  annually; 
and  it  was  provided,  that  if  any  instal- 
ment should  be  in  arrear  for  sixty  days, 
A.  might  enter  and  take  possession  of  all 
the  partnership  property  for  his  own  use ; 
and  that  from  and  after  such  entry,  the 
assignment  thereby  made  of  A.'s  share 
should  be  void ;  and  B.  and  C.  further  co- 
venanted, that  immediately  after  such 
entry,  "or  in  lieu  of  such  entry,  so  soon 
as  any  such  right  of  entry  should  arise" 
they  would  re-assign  all  the  partnership 
property  to  A.  B.  afterwards  retires 
from  the  concern,  and  assigns  his  share  to 
C,  who  subsequently  becomes  bankrupt ; 
and  the  instalments  fall  into  arrear ;  some 
of  which,  however,  continue  to  be  paid  to 
A.  by  C.'s  assignees  after  his  bankruptcy; 
and  the  assignees,  also,  receive  some  of 
the  debts  owing  to  the  original  firm  of  A., 
B.,  and  C. : — Held,  that  these  debts  were 
not  to  be  considered  as  left  in  the  order 
and  disposition  of  0.  at  the  time  of  his 
bankruptcy,  with  the  assent  of  A.,  and 
that  the  assignees  were  accountable  to  A. 
for  the  amount  received.  Ez  parte  Fern- 
berton. — In  the  matter  of  Stokes,  and  Ex 
parte  Hancox. — In  the  same  matter,       704 

4.  A  creditor,  having  reason  to  suppose  that 
the  goods  which  he  had  sold  to  one  of 
two  partners  were  purchased  on  the  part- 
nership account,  proved  against  the  joint 
estate,  and  did  not  discover  till  seven 
months  afterwards,  that  they  were  bought 
on  the  separate  account  of  one  of  the  part- 
ners:— Held^  that  he  might  transfer  his 
proof  from  the  Joint  to  the  separate 
estate.  Ex  parte  Vming. — In  the  matter 
of  Bowermany  765 

PETITIONING  CREDITOR. 

1 1.  Although  the  petitioning  creditor's  costs 
I  up  to  the  choice  of  assignees  have  been 
I  taxed  by  the  commissioners,  and  paid  to 
^  the  soUcitor,  for  a  period  of  two  years, 
40 
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yet,  where  objectionable  items  are  stated 
on  affidavit,  the  court  will  make  an  order 
for  a  retaxation  of  the  bill,  as  against  the 
solicitor  to  the  petitioning  creditor,  with- 
out bringing  the  petitioning  creditor  him- 
self before  the  court.  Busent.  Sir  J. 
Cross.  Ez  parte  Moore, — In  the  matter 
of  Cartwright,  776 

2.  One  of  three  petitioning  creditors  may 
apply  for  the  taxation  of  the  solicitor's 
bill,  without  the  others  joining  in  the  ap- 
plication. 

Notwithstanding  an  action  is  commenced 
by  the  solicitor,  before  such  an  applica- 
tion is  made,  still,  if  more  than  a  sixth  is 
taken  off  the  bill,  the  solicitor  pays  the 
costs  of  taxation. 

A  conditional  order  to  that  effect,  to 
save  expense,  was  made  in  the  first  in- 
stance. £z  parte  Watts. — In  the  matter 
of  Schelingaer,  781 

POWER  OF  ATTORNEY. 

A  creditor,  at  the  solicitation  of  a  certifi- 
cated bankrupt,  executes  a  power  of  at- 
torney to  A.  B.,  to  receive  the  dividends 
on  his  debt  for  the  bankrupt's  use,  the 
banki'upt  undertaking  to  pay  the  debt  in 
full,  and  for  that  purpose  giving  the  cre- 
ditor a  bill  of  exchange,  which  is,  how- 
ever, never  paid.  A  second  commission 
issues  against  the  bankrupt,  under  which 
the  assignees  claim  to  be  entitled  to  the 
dividends  under  the  first  commission,  by 
virtue  of  the  power  of  attorney. 

Held,  that  the  power  of  attorney  was 
revocable  by  the  creditor,  the  considera- 
ation  failing  for  which  it  was  given ;  and 
that  the  creditor,  and  not  the  assignees 
under  the  second  commission,  was  entitled 
to  the  dividends.  Ex  parte  Smither, — In 
the  matter  of  Gowett,  700 

PRACTICE. 

1.  After  a  petition  has  been  called  on,  and 
the  hearing  postponed  to  a  future  day,  by 
consent  of  both  parties ;  if  the  petitioner 
does  not  then  appear  to  support  it,  the 
respondent  is  entitled  to  have  the  petition 
dismissed,  with  costs,  without  an  affidavit 
that  he  has  been  served  with  the  petition. 
£x  parte  Ward, — In  the  matter  of  Torie, 

665 

2.  Where  an  application  is  made  to  rescind 
an  order,  on  the  ground  of  irregularity, 
the  party  ought  to  state  in  his  notice  of 
motion,  what  the  irregularity  is. 

Quoite,  whether  such  an  application 
should  not  be  by  petition.  In  the  matter 
of  Walker,  666 

8.  Minutes  cannot  be  yaried,  after  the  order 
is  drawn  up ;  nor  does  a  notice  of  motion 
to  vary  the  minutes  stop  the  drawing  up 
of  the  order.  Ez  parte  BeU,^In  the  mat- 
ter of  Brown,  810 

PRINCIPAL  AND  AGENT. 
On  the  8d  of  January,  the  petitioner  pays  a 


sum  of  money  to  the  bankrupt's  agent  at 
Edinburgh,  lor  the  purpose  of  b«iiig  re- 
mitted to  London  to  retire  a  bill ;  un  iLe 
4th  of  January,  the  agent  receives  notice 
that  his  principal  had  stopped  pAyment 
on  the  2d  of  January ;  and  he  did  not, 
therefore,  remit  the  money  to  Londoo. 
On  the  6th  of  January,  the  petitioner  re- 
quires the  agent  to  return  the  money, 
which  he  declines.  On  the  26th  of  J.nnu- 
ary,  a  fiat  is  issued  against  the  principal ; 
and  the  assignees,  in  stating  an  accouot 
with  the  agent,  allow  X2000  to  remain  in 
his  hands  on  account  oC  a  counter-claim 
he  had  against  the  bankrupt,  and  receive 
a  balance  from  the  agent : — 

Held  (Ebskink,  J.,  distent  ),  that  under 
these  circumstances  the  presumption  wa:<. 
that  the  assignees  had  received  the  mooey 
so  paid  to  Uie  bankrupt's  agents  which, 
having  been  paid  on  a  trust,  and  for  a 
particular  purpose  which  had  failed,  the 
assignees  were  bound  to  restore  to  the 
petitioner,  unless  they  could  prove  th^t 
the  mopey  never  actually  came  to  their 
hands.  Ex  parte  Simpson. — In  the  matur 
6f  Maberly^  6o0 

PROOF  OF  DEBTS. 

1.  A.  and  B.  enter  into  a  joint  promissory 
note  for  the  debt  of  B.,  and  A.  becomes 
bankrupt.  The  payee  may  prove  the 
amount  of  the  note  against  the  estate  of 
A.,  unfettered  by  the  rule  that  applies  iu 
the  case  of  partnerships,  where  it  must 
appear  that  there  is  no  solvent  partner, 
and  no  joint  estate.  Ez  parte  Crotjidd. 
— In  the  matter  of  Cooper,  '  6'.»»i 

2.  A  holder  of  the  bankrupt's  promissory 
note,  having  a  security  in  his  hands  for 
the  full  amount,  endorses  the  note  to  B., 
but  still  retains  the  security.  Qu€ere^ 
whether  B.  can  prove  the  note,  without 
deducing  or  mentioning  the  security.  Ex 
parte  Paramore,  6o4 

3.  A.  agrees  to  be  responsible  to  6.  for  the 
due  payment  to  him  by  C.  of  £24,000  by 
yearly  instalments  of  £1200.  B.  after- 
wards agrees  to  accept  six  joint  notes  of 
A.  and  C,  for  £2000  each,  and  deliver* 
up  the  original  agreement  to  C. ;  but  only 
one  of  these  notes  is  paid : — Held,  that  B. 
could  not  prove,  under  a  fiat  against  A., 
the  original  debt  of  £24,000,  but  only 
the  amount  of  the  five  notes  remaining 
unpaid.  Ex  parte  Fowell. — In  the  mattrr 
ofLorymer,  6^3 

4.  A  petitioning  creditor  fraudulently  sues 
out  a  commission,  and  prevails  upon 
twelve  persons  to  make  proofs  of  fictitious 
debts  for  the  purpose  of  carrying  the 
choice  of  assignees;  which  object  was 
attained,  in  opposition  to  the  bon&  fido 
creditors.  These  assignees  are  afterwards 
removed,  but  not  till  one  of  them  ab- 
sconds with  a  large  sum  belonging  to  the 
bankrupt's  estate;  and  when  the  whole 
fraud  is  at  length  discovered,  the  proofs 
are  ordered  to  be  expunged,  and  the  divi- 
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dends  received  on  tbem  repaid.  Two  of 
the  parties,  however,  having  become  in- 
solvent, and  unable  to  repay  the  divi- 
dends, and  the  estate  in  other  ways  sus- 
tains considerable  loss  from  the  fraudulent 
proofs.  The  fresh  assignees,  who  had 
been  appointed  under  an  order  of  the 
court,  petitioned,  that  five  of  the  parties, 
who  had  made  such  fraudulent  proofs, 
might  be  ordered  to  make  good  the  sum  ab- 
stracted by  the  defaulting  assignee,  and 
all  the  other  loss  which  had  thus  been 
occasioned  to  the  estate. 

SembUy  1.  That  as  there  was  no  proof 
of  a  general  cobspiracy  among  these  par- 
ties to  put  any  one  fictitious  debt  on  the 
proceedings,  but  merely  a  conspiring  of 
each  individual  with  the  petitioning  cre- 
ditor to  prove  his  own  fictitious  debt,  the 
court  could  not  make  the  order  prayed 
for. 

2.  That,  as  it  did  not  appear  that  any 
of  the  parties  contemplated  the  abstrac- 
tion of  the  funds  by  the  defaulting  as- 
signee, at  the  time  of  their  respective 
proofs,  the  court  had  no  jurisdiction  to 
order  them  to  make  good  the  loss  experi- 
enced by  his  default,  which  was  only  a 
substantive  ground  of  charge  against  him, 
in  his  character  of  assignee. 

8.  That  the  circumstance  of  a  party 
having  proved  a  debt  under  a  commission, 
merely  vests  in  the  court  a  jurisdiction  to 
the  extent  of  the  proof.  Ex  parte  Brand. 
— In  the  matter  o/ Smith,  648 

REPUTED  OWNERSHIP. 

See  Joint-stock  Compant,  Pabtnebship. 

A  bankrupt,  whose  wife,  previous  to  her 
marriage,  was  entitled  to  some  shares  in 
a  gas  company  which  were  still  standing 
in  her  name,  deposited  the  certificates 
with  a  banking  company,  for  the  security 
of  advances ;  but  no  notice  was  given  to 
the  gas  company,  until  after  the  act  of 
bankruptcy :  —  Held,  that  the  banking 
company  were  not  entitled  to  those  shares, 
as  against  the  creditors  of  the  bankrupt. 
The  bankrupt's  wife,  it  was  also  held, 
ought  to  have  been  served  with  the  peti- 
tion. £x  parte  Spencer, — In  the  matter  of 
MUehel,  727 

REVIVOR. 

Where  a  creditor  enters  into  an  agreement 
with  his  debtor  to  accept  a  composition 
on  his  debt,  and  to  execute  a  release  upon 
certain  conditions,  but  the  debt  is  never 
actually  released :  a  subsequent  promise 
of  the  debtor,  either  expressed  or  implied, 
will  revive  the  debt.  Ex  parte  Crotley. — 
In  the  matter  of  Kidder,  565 

SOLICITOR. 

1.  It  is  no  objection  to  a  petition  to  tax  the 
solicitor's  bill,  that  it  contains  allegations 
reflecting  on  the  conduct  of  the  solicitor ; 
for,  if  such  allegations  are  improper,  they 


may  be  referred  for  scandal.     Ex  parte 
Wella.-^In  the  matter  of  WelU,  54  J 

2.  Where  the  solicitor  to  the  commission 
prepared  and  charged  for  an  assignment 
to  the  assignees,  which  he  neglected  to 
get  properly  executed,  he  is  bound  to  re- 
medy this  defect,  at  bis  own  costs.  Ex 
parte  Bennett. — In  the  matter  of  Stephens^ 
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3.  The  court  has  power  to  order  the  taxn- 
tion  of  a  solicitor's  bill,  in  which  is  con- 
tained a  charge  for  attendance  before  the 
commissioners  on  behalf  of  an  equitable 
mortgagee.  Ex  parte  Williams. — In  the 
matter  of  Webb,  728 

SUIT  IN  EQUITY 

Semble,  that  the  assignees  are  justified  in 
commencing  a  suit  in  equity,  without 
having  previously  obtained  the  consent 
of  the  m^jor  part  in  value  of  the  credit- 
ors present  at  a  meeting  duly  convened 
for  that  purpose;  provided,  they  subse- 
quently obtain  the  approbation  of  the 
creditors,  whose  debts  are  of  the  requisite 
amount.  Ex  parte  Llewellyn. — In  the  mat- 
ter of  Williams,  730 

TAXATION  OF  COSTS. 

1.  If  the  officer  of  the  court,  in  taxing  a 
bill  of  costs,  disallows  charges  which  are 
usually  allowed,  the  court  will  order  a  re- 
taxation.  Aliter,  where  the  charges  are 
not  usually  allowed ;  unless  a  special  ap- 
plication is  made  to  the  court,  stating  the 
reasons  for  enforcing  such  allowance.  In 
the  matter  of  Gray,  564 

2.  Upon  an  application  that  the  solicitor 
may  be  directed  to  pay  the  costs  of  taxa> 
tion,  more  than  a  sixth  part  having  been 
taken  off  his  bill,  the  court  will  not  enter 
into  the  particulars  of  the  items  of  the 
bill.  Ex  parte  MiUington. — In  the  matter 
of  Hudson,  566 

TROVER. 

A  testator  who  was  possessed  of  a  large 
capital  in  a  house  of  trade,  in  which .  he 
was  a  partner,  bequeathed  the  residue  of 
his  estate  to  trustees,  of  whom  A.  B.  was 
one,  upon  trust  to  permit  A.  B.  to  receive 
the  annual  produce  for  his  life,  and  after 
his  death  to  transfer  the  principal  to  his 
children ;  directing,  that  if  A.  B.  became 
a  partner  in  the  house  of  trade,  the  testa- 
tor's whole  capital  should  continue  there- 
in, A.  B.  and  the  other  partners  giving  to 
his  executors  their  joint  bond  for  the 
amount  A.  B.  becomes  a  partner,  the 
bond  is  given,  and  the  firm  become  bank- 
rupt ;  and  the  trustees  proved  the  amount 
due  against  th,e  joint  estate : — Held,  that 
the  dividends  on  the  proof  should  be  in- 
vested in  stock,  and  that  the  interest 
should  accumulate,  until  the  loss  occa- 
sioned by  the  bankruptcy  was  made  good, 
and  the  whole  of  the  principal  sum  then 
due  was  realized.  Ex  parte  King. ^ In  the 
matter  of  Severn,  688 
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TRUSTEE. 

WJiere  A  rtttai  quf  trtui  appHei*  for  the  r*- 
moral  uf  »  bankrupt  trust^e^  a&d  s^rrea 
ibe  hmkruptivith  the  pedliop  ;  the  bmuk- 
rapt  ij  entitled  to  ih«  costs  of  hu  appear- 
anL'e.  Ez  parit  WktU^* — In  (he  matter  r>/ 
Whttle^,  732 

UNXLAniED  DIVIDENDS. 

1 .  Wbtre  Xkejinnl  order  for  the  distribution 
of  unci  aim  eel  dWifleii^is  was  obtiiined  be- 
fore the  pn!3?in|i:  of  the   5  &  0  WilU  4»  c.  i 
2(4,  9.  5: — i/fM  that  the  proTisions  of  that  ! 
act  liid  not  prevcDt  the  order  from  being    ; 
carried   into  effect.     Exports  {Twrtij. — in  ^ 
ihf  matter  of  Nantu^  77B  i 

2.  The  court  has  no  power,  since  the  5  &  G 
Will.  4,  c.  2fii,  to  orrler  distribution  of  | 
11  nd Aimed  diridends  among  the  general 
creditors,  not  withstanding  a  preliminary 
order  has  been  obtained  for  ibat  purpose. 
Er  parte  BtlL — In  the  maUfr  of  Etcfr^  784 

USURY.  t 

A  creditor  advanced  moQcj  to  the  bankrupt, 
bj  difMsourating  bills,  payable  within  tbr^e 
months  from  the  date,  and  on  the  security 
of  the  deposit  of  goods,  and  took  more 
thou  £o  per  cent,  for  the  discount: — 
Itflti^  that  this  was  within  the  provisions 
of  the  3  &  4  Will  4,  e.  98,  s.  7,  and  that 
the  contract  was  therefore  not  usurious. 
Ejt  parte  Knight, — in  the  matter  of  Pmt- 
mil,  723 

VENDOR  AND  PURCHASER. 
I.  The  banVrupt  had  bought  some  freehold 
property  by  auotionf  and  bad  paid  a  depo-  f 


sit  of  X20  per  cent,  on  the  amonut  of  Ih* 
p arc haj^e- money  ;  but  there  being  s^me 
dispute  ab^ut  the  title,  the  purehAMe  wi^s 
not  c<>mpleted  before  the  baiikrupl^ry. 
Upon  a  petit  inn  by  the  vendor,  tbat  tLe 
a^?iiprt^ee  mijfht  be  onlcrod  to  deliver  u|j 
the  agreement,  and  that  the  vendor  might 
retain  the  deposit- money,  a  speci/il  order 
was  made,  pving  the  assignee  a  foTtnigLt 
to  elect  whether  he  would  fulfil  or  aban- 
don the  tt^n^einentT  without  prejudice  ii» 
his  right  to  a  rvturu  of  the  depOHU-mfl-  * 
ney.  Ex  partt  Bridger. — in  thf.  matttr  of 
^r7or«-,  777 

.  Where  a  purchaser  of  the  bankrupt's  es- 
tate re.HcUs  it  before  a  conveyance  U  exe- 
cuted to  him  by  the  assignees,  the  court 
will,  at  his  in^^tancCt  order  tiie  assignee ? 
to  convey  the  estate  direct  to  the  sec<>tid 
purchrwer,  if  no  imputation  is  thrown  uti 
the  f:iimess  of  the  first  pale;  notwith- 
PtAntJing  the  estare  has  been  rest>ld  ac  a 
profit.  Ex  parte  Anderdun. — In  the  mtff.f*^ 
of  Manning f  779 

WIFE. 

The  wife  of  a  bankrupt  h&s  a  right  to  a 
reasonable  provision  out  of  tbe  property 
which  she  broiigbt  her  bits  band  on  her 
marriage ;  and  the  Court  of  Review  ha* 
jurisdiction,  on  petition  in  bankruptcy,  to 
order  the  assignees  to  make  such  prtiri- 
sion  for  her,  whether  the  property  con- 
sists of  real  or  personal  est  at  e- 

An  allewnnce  of  £200  a  year,  out  of  m 
net  income  of  £-25  a  year,  was  deeme*! 
cicessive.  and  reduced  to  £175  per  annunu 
Ex  parte  Thanuoa. — In  thi  matter  ofWyrjtt. 
Ez  parti  Cater. — In  (he  samt  fnatt^Tf    5^7 
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